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TheSecretary
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ParliamentHouse
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Thankyou foryour letterof20 Decemberandtheinvitation to makeasubmissionto yourCommittee
relatedto this inquiry. I includeabrief submissionaddressingthetermsofreferenceoftheinquiryand
drawingon SPAN’sestablishedviewson relevantpolicy issuesaswell ascommentscontributedby some
ofourmembers.

As youwill appreciate,ourassociationrepresentsawiderangeoftelecommunicationsserviceproviders
andassociatedorganisations,includingTeistraandits principalcompetitorsaswell asits major
wholesalecustomers.Opinionsonarangeofpolicy issuesdisplaydifferentattitudesacrossthe
membership,sothat I cannotclaimthattheviewsincludedin oursubmissionwouldhaveunanimous
support. However,I believethattheyreflectthecorevaluesoftheassociationandthattheyare
consistentwith theviewsput forwardby memberswheninvitedto contributeto this submission.

I hopethatoursubmissionassiststheCommitteein its veryimportanttaskandoffer furtherassistanceor
elaborationofthematerialatyourconvenience.

Sincerely
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Submissionto theHouseofRepresentativesCommunications,Information Technology& theArts
Committee

On it’s Inquiry into thestructureofTeistra
From theServiceProvidersIndustry AssociationInc. (SPAN)

About SPAN:

SPANis Australia’snationalassociationoftelecommunicationsserviceproviders,dedicatedto building
an open,competitivetelecommunicationsindustry. It wasformedin 1993whencompetitionin provision
oftelecommunicationsserviceswasbeginningin Australia. It hasgrownto includearound80 members
includingmajorandnewlyestablishedcarriers,serviceprovidersandorganisationsprovidingequipment
andservicesto thetelecommunicationsindustry. FurtherinformationaboutSPANcanbeobtainedfrom
its websitewww.span.net.auandfrom its principalprojectwebsitewww.broadbandxchange.org.

To foster open, effectiveand ethical competition in Australian telecommunications markets.

• To ensure all service providers obtain access to networks and facilities in a manner suitable for the provision of
sustainable competition in services to end users.

• To ensure that members are committed to delivering the highest standards in customer service, innovative
products and services and prices, which represent excellent value.

• Provide an effective forum for all industry participants, including access providers and access seekers, to work
co-operatively together to develop the overall market to their mutual benefit.

• Contribute constructively to the ongoing development of industry and regulatory policy; particularly through
representation of members on self-regulatory industry bodies.

• Promote the highest standards of business ethics and behaviour.

• Provide information and other services valued by the membership.

SPAN’s position on relevant policy issues:

Theregulatoryandpolicy environmentgoverningthetelecommunicationsindustryhasalwaysbeena
priority for SPAN. A “Policy Portfolio” outlining SPAN’spositionon relevantpolicy mattershasbeena
featureofourwebsiteduringthepastfewyearsandforthepastyear,the following statementhasbeen
partofthatpolicy portfolio:

“LegislativeandRegulatoryStructure

TheTelecommunicationsAct 1997providedamixtureofregulatoryandself-regulatoryarrangementsthat thegovernmentand
theindustryhopedwouldprovidea satisfactoryframeworkfor thedevelopmentof effectivecompetition. Experiencesince
1997proveddisappointingdueto excessivedelaysin resolvingaccessdisputes,declarationofbottleneckservicesanddisputes
overtermsandconditions.The TelecommunicationsAccessForum(TAF) provedcapableof writing anAccessCode,but
failedto progressaccessto essentialbottleneckservices.
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SPAN welcomedthepackageof legislativeamendmentsenactedinJune1999 andthefurther“fmetuning” amendments
introducedby theMinister in October2000 aswell astheProductivityCommissionreferenceto undertakea reviewof
telecommunications-specifictradepracticesregulation. Despitetheseinitiatives,concernsremainanddebatecontinuesabout
theadequacyof the currentregulatoryregime. With thegovernment’sstatedintentionto completetheprivatizationof Telstra,
the industryhasemphasisedtheurgencythatthis imposeson theneedto ensurethat theregulatoryregimeprotectsagainst
misuseofTeistra’smarketpower. Thishasfocuseddebateonceagainontheneedfor some“structural separation”of Telstra’s
customeraccess(fixed) network(CAN) from itsvalueaddedandotherservicesinorderto ensurecompetitoraccessto the
CAN ontermsequalto Teistra’sownretail servicesdivisions. Manybelievethatthis proposal,while apossibilityin theearly
1990s,waslost in thewakeof subsequentdecisionsinvolving partialprivatizationof Telstra,aswell as marketandtechnology
developments.Nevertheless,discussionaboutstructuralseparationcontinues.SPANadvocatesarobustdebatethatwill
finally resolvethis issue. Thatdebateneedsto considera rangeoffactors,including:

• TheinterestsofresidentialandbusinessconsumersinmetropolitanandregionalAustralia,
• TheinterestsofTelstrashareholders,
• Thepracticalityof variousstructuralreformsthatareproposedfrom apolitical, regulatoryandgovernance

perspective,
• Theneedfor ongoingcertaintyfor thevalidationof competitors’businessstrategies,
• Therolethatgreaterinformation(e.g.costandmarket)transparencycanplay inachievingdesiredoutcomes,
• Theneedfor ongoingarrangementsfor accessto bottleneckservicesthat transcendcurrenttechnologyandmarket

considerations,and
• Theneedfor incentivesto investin furtherdevelopmentoftheCAN to ensurethatAustralia’spositionasa leaderin

telecommunicationsservicesis maintainedandenhanced.”

Sincetheabovepositionwasestablished,thegovernmenthasrespondedto theProductivityCommission
Reportwith its TelecommunicationsCompetitionBill 2002,whichwesupportasausefuladditionto the
regulatoryframeworkto achievegreatertimeliness,transparencyandcertaintyin theaccessregime. A
laterentryin theSPANpolicyportfolio addressestherelatedissueofownershipofTelstra:

“Ownership of Teistra

Theopportunityto structurallydivide Telstrainto a(publicly owned)national(naturalmonopoly)infrastructureproviderand
oneor morecompetitive,privatelyownedvalueaddedserviceproviderentitiesexistedwhengovernmentdecidedto establish
a competitivetelecommunicationsregimein 1991. Suchastructuralseparationapproachto competitionmayhaveavoided
manyof thedifficulties experiencedin establishingcompetitionunderthecurrentregime. Thatapproachstill hasits
proponents.

However,currentmarketdevelopmentsin telecommunicationswouldintroducedifficulties in suchanapproach.Increasingly,
thecoreTelstranetworkis beingtransformedthroughintegrationwithbroadbandPayTV deliverynetworks,Internet
infrastructureandthedominanceof dataandpacketdeliverytechnologies.It wouldbeverydifficult todayto differentiate
betweenwhatshouldbea publiclyownednaturalmonopolyanda privatelyownedentrepreneurialservicedeliveryplatform.

Thereare still elementsof the“Structuralseparation”debatethatneedto beworkedthrough(seeSection2., above).

SPANconcludesthat theprogressiontofull privateownershipofTeistrais thereforeinevitableanddesirable,subjectto strong
regulatorymonitoringanddisciplineto ensurecompetitorshavetheopportunityto enterthemarketandcompeteeffectively,
withoutunfairexerciseofTeistra’smarketpower.”

Structural SeparationIssues:

• Theinquiryobjectiveofexamining“the economicandsocialimpactofstructurallyseparating
Telstra’scorenetworkfrom its otherbusinessesandreducingtheCommonwealth’scurrent
shareholdingin Telstra’snon-networkbusinesses”impliesascenariowheretheCommonwealth
mayown thecorenetworkandtheother“businesses”would beownedby privateandcommercial
investors. Thereareanumberofissuesthatwould flow from that scenariothattheproponentsof
suchanapproachwouldneedto dealwith:

• Thereneedsto bean incentiveto investin the corenetworkto keeppacewith technological
developments,newapplications,businessmodelsandmarketdynamics.Thisrequiresabalance
ofmanagementskills coveringlongterminvestmentaswell asagility and sensitivityto current
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marketneedsin oneoftheworld’s mostrapidlydevelopingindustries.Thetrackrecordof
governmentsasownersandinvestorsin suchanenvironmentis flawedandthereis no indication
thatgovernment’swouldmakemoreeffectiveinvestorsthanprivateowners. Indeed,trends
acrosstheglobehavefavouredprivatisationandpublic/privatepartnershipsto achieveefficient
essentialinfrastructuredevelopmentin manyareas.

• Any decisionto tacklethedauntingtaskofdelineatingwhat shouldbeincludedin the ‘core’
publicly ownedinfrastructureandwhat shouldbe left out, let alonewhat regulatorystructure
shouldgoverntheinteractionofthetwo organisations,would bealengthyanddifficult exercise.
Becausetheindustryis developingsoquickly, thelongperiodofuncertaintyandpreoccupation
by industrymanagementin dealingwith thesedifficult questionswouldhold theindustryback.

• It follows thatproponentsofstructuralseparationaccompaniedby ownershipchangesneedto
establishin apracticalway,ratherthanbasedon economictheoryor ideology,whatbenefitsthat
suchactionwouldproduce.Theyalsoneedto demonstratehow thedifficulties outlinedabove
would bedealtwith quickly anddecisivelyto avoidindustryinvestmentstagnationthrough
uncertaintyabouttheoutcomesofthelengthyseparationexercise.

• Oneofthemosttroublesomeaspectsofthecurrentregimeis theinevitableambiguityandconflict
thatarisesfrom theCommonwealth’sdualrolesof ownerandregulator. Theimplied separation
solutionofCommonwealthownershipofthecorenetworkandprivateownershipoftheother
Telstrabusinesseswouldnot resolvethis issuethoroughlybecauseownershipandregulation
conflictswould still arisein the Commonwealth’smanagementofthecorenetworkbusiness.
DisposingoftheCommonwealth’sshareholdingin Telstraandacceptanceof theroleofregulator
in the interestsofthe“long-terminterestsofendusers”anddevelopmentofanefficient,
competitiveindustryseemsthemostobviouswayofovercomingthisproblem.

• Theremaybeotherwaysto capturethebenefitsofstructuralseparationwithoutthedown-side
outcomesmentionedabove. Onewould bevoluntary(or if necessarymandated)andeffective
structuralseparationwithin aTelstraprivateownershipmodel. Thevariousbusinesses,including
thecorenetwork,couldbeheldandmanagedin Teistrasubsidiarycompanieseachaccountable
forprofit andinvestmentstrategiesandexhibitingan externaltransparencyandaccountabilitythat
wouldprovidemanyofthebenefitsthatpublic/privateownershipseparationofthecorenetwork
andotherbusinessesmight aspireto. This modelwouldbemucheasierto establishthanthe
alternativesandwould imply sell-downoftheCommonwealth’sshareholdingandtheacceptance
ofa straightforwardregulatoryagendafortheCommonwealth.

• Oneoftheobjectivesthatthe Committeeshouldconsiderin this inquiry is theaim to enhancethe
competitivenessandperformanceofTelstra. Corporationsaroundtheworld arestriving to
identif~’corecompetenciesandmaximisereturnsandperformanceoftheirvariousorganisational
elements. Suchastrategywould surelysuggestto Teistrathateachofits majorelements(e.g.
corenetwork,wholesale,retail,mobiles,medialcontent,international)shouldbeaccountablefor
its individual performanceandcontributionto theoverall companyobjectivesandshareholder
return. Transparencyofoperationalandperformancedataamongthoseentitiescouldbe
associatedwith adriveto increasedefficiencyandshareholderreturn,aswell asamorelevel
playingfield for customersofTelstra’swholesalecompany.It is morelikely that Telstrawill
prosperandbesuccessfulinternationallyif its variouscomponentsarepositionedto compete
fairly andopenlywith local competitorsin anopenandtransparentframework. Harvard’s
ProfessorMichaelPorterandothershaveestablishedthestronglink betweensuccessin meeting
stronglocal competitionandsuccessin internationalmarkets.
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The Committee’s task:

For avarietyofreasons,theCommitteemayfind thata simplemodelofstructuralseparationasimplied
in its objectivestatementis not feasibleoradvisable.If thiswerethecase,it wouldbewrongto assume
thatthestatusquo shouldbeacceptedasasatisfactorybasisformediumllong-termindustryregulation.
Theindustryis far toodynamicto renderanylong-termregulatorystrategyimmunefrom constantreview
andprobablyfrequentadjustment.In anycase,theCommitteeis urgedto bearin mindthefollowing
regulatoryimperatives:

• Theneedto maintainaneffectivecompetitiveframeworkwhichwill deliverbenefitslong-termto
endusersandinvestors,bearingin mindthatthe currentimbalancein returnson investment
betweenTeistraandits competitorsis unsustainable,

• Theneedto ensurethattheCommonwealthtakesanactiverole in settingthenational
telecommunicationsagendaon infrastructureandtechnologyissuesafterconsultationacrossthe
industry,

• ThattheACCC’s capacityto administerthetelecommunicationsaccessregimebestrengthened
andthat it beprovidedwith sufficient technicalandotherresourcesto arriveat independentand
defensibleassessmentsof servicescostsandprices,

• Thatservicesfrom the“corenetwork” thatarenot readilyavailablecompetitivelyshouldbe
availableto serviceprovidersundertermsconditionsandpricesthataretransparentto themarket.

We wouldbepleasedto providefurtherinformationin supportofthis submissionif theCommittee
requiresandwewishtheCommitteesuccessin reportingon thismostimportantissue.
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