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1. Overview

1.1 Optusappreciatestheopportunityto providea submissionto theStanding
Committee’sinquiry. SinceOptusenteredthemarketfor telecommunications
servicesin Australia,therehasbeenasubstantialimprovementin therangeof
communicationsservicesofferedto all consumers.Priceshavefallen
substantiallyand servicelevelshaveimproved. Optusbelievesthatthese
outcomesareadirectresultof increasedcompetitionacrossthe
telecommunicationssector.

1.2 Thereis, however,morethatcanbedoneto enhancecompetitionin existing
marketsandto ensureemergingcommunicationsmarkets(suchasbroadband)
arenot subjectto Teistra’sdominance.Teistraremainsthevertically
integratedowneroftheubiquitouscustomeraccessnetwork(CAN) andits
public switchedtelephonenetwork(PSTN).As long asthisremainsthecase,
it hasthecapacityandtheincentiveto reducecompetitionin all marketsthat
relyon theseessentialmonopolyinfrastructuresasinputs.

1.3 Optusbelievesthatwhilst thestructureof Teistrais an importantpolicy
questionfor Governmentto consider,therearemorepressingpublicpolicy
andregulatoryreformsthatneedto beimplementedin thetelecommunications
sector. Optusalsobelievesthat manyofthesereformswill dealdirectlywith
theconcernsthatproponentsof structuralseparationareseekingto address.
Theseinclude:

Tighterregulationofaccesspricesfor theCANandPSTNservicesthat
areat theheartofTeistra~ dominance.Telstra’s recentaccess
undertakingsfor PSTN,local call resaleandunconditionedlocal loop
(ULL) servicesarean indicationthat its intentionis to obfuscatethe
regulationofpricesfor thesecoreaccessservices.Moreprescriptive
regulationofpriceandnon-pricetermsofaccessto core
telecommunicationsservicesmaybewarranted.

• Improvingthetermsofaccessto resaleserviceswhich arean important
steppingstoneto infrastructurecompetition

• Relievingcompetitorsfrom obligationsthatapply to the incumbent.
This incudesgivingcompetingcarriageserviceprovidersandcarriers
relieffrom theuniversalserviceobligation(US0) subsidyarrangement
andtheso-calledAccessDeficit.

• Increasingtheregulator~powersto addressdiscriminatoryconduct.
At present,thestandardaccessobligations(SAOs) areinadequateand
do nothavearobustenforcementregime. Reformis neededalongthe
linesofnon-discriminationruleswhich existin theUK, theUS and
Singapore.

• Creatinggreaterincentivesfor investmentin competinginfrastructure.
Mobile networksandaerialcablenetworks(suchasOptus’HFC)
providethegreatestopportunityto circumventTelstra’s bottleneck
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infrastructure.Thesetechnologieshavealreadyshowncapacityto
substitutefor theCAN andPSTN.

• Measuresthatreducethecostofswitchingbetween
telecommunicationscarriers. Thishasbeenachievedin part through
numberportability andpreselection,but thereremainssubstantial
customerinertiathatis limiting competitorsfrom makingrenewed
inroadsonTeistra’smarketsharedominance.

1.4 If measuressuchasthesecanbe taken,thenOptusbelievestheimpactof
Teistra’s vertically integrateddominancecanbe reduced,andthecostsof
separationcanbe avoided. Optusbelievesthat internationalexperience
(particularlyin theUS)showsthatthetimefor structuralseparationmayhave
passed.Policy andregulatorymeasuresthereforeneedto facetherealitiesof
theexistingcompetitivelandscape.

2. Policy issuesto be addressed

2.1 As in manycountries,theaftermathofliberalisation(full orpartial)and
competitionpolicy reformin Australiais adominantvertically integrated
incumbentcarrier(Teistra). This realitycreatesmanychallengesfor
regulatorsandpublicpolicy makersastheytry to introducecompetitioninto
thevariousmarketsandto ensurethebenefitsof competitionarepassedon to
consumers.

2.2 In the 10 yearssinceOptusenteredthemarkettherehasbeenunprecedented
growthin thetakeup of communicationsservicesincluding, internet,mobile,
broadband,payTV, dataandvoice. Customershavebenefitedfrom the
diversityofproductsofferedin themarketplaceandpriceshavefallen
significantly.

2.3 Unfortunately,competitionhasstalledin somemarkets.Teistra’sdominance
is entrenchedin thelocal accessandlocal call markets.Thescopefor inroads
into thesemarketsis foundfirstly in growthin mobile servicesand secondly
direct connectionsto competingfixed accessnetworks.TheseincludeOptus’
HFC network,wirelesslocal accessnetworks,andto variouscompetitors’
CBDnetworks. Whilst thesealternativenetworksarecertainlysignificant,
Optusdoesnotbelievetheirexistenceis of itselfanywherenearsufficientto
addressTelstra’soverwhelmingmarketpower.

2.4 In contrast,accordingto theProductivityCommissionthemobileservices
marketexhibits “characteristicsofan effectively competitivemarket”.
Competitionatboth thewholesaleandretail level is vigorous;product
offeringsarevariedandpricehavefallen significantly. Importantlyfor
competition,newentrantsfacefew entrybarriersandhavetheability to
achievea disproportionatelylargeshareofnewconnections.

2.5 UnlikeservicesthatutilisetheCAN, customerinertiain themobilemarketis
low, networkscompetewith eachotherfor wholesaletraffic andcustomers
havearangeofreadysubstitutes.As aresult,Teistrahashadgreater
difficulty in transferringits dominanceofthefixednetworkinto themobile
sector(thoughOptusmonitorsTelstrabundlesoffixed andmobile services).
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2.6 Going forward,Optusbelievesthat someof thegreatestrisks to competition
lie in thebroadbandmarket. At present,arangeoftechnology,includingHFC
cable,satellite,wirelessaccess,andxDSLovercopperwire, enablethis
importantemergingmarket. To theextentthatthesetechnologiesrely on
accessto Telstra’sCAN (in particularxDSLwhich is becomingan important
deliverytechnology),Optusbelievescompetitionis atrisk andthatthetakeup
ofbroadbandservicesmayproveto be lessthanoptimal.

2.7 Telstra’svertically integratedstructureprovidesit with theability to
substantiallylessencompetitionin broadbandthroughdiscriminatoryconduct
andhigh accessprices.Geographicreachandlocal economiesofscalemean
thattherearesubstantialfirstmoveradvantagesin thismarket,particularly
with xDSL overcopperwire services.Already,competitionconcernshave
arisenwith Teistra’sbroadbandADSL service. Telstra’sconductamountedto
apricesqueezeand constructiverefusalto supply services.As aresultthe
ACCCissuedacompetitionnoticeto Telstraon 7 September2001.

2.8 Moregenerally,it is importantto identif~yattheoutsetthepublicpolicy
concernsthattheproponentsofstructurallyseparatingTeistraaretrying to
address.While not exhaustive,Optusbelievesthekeyconcernsrelateto:

• Anticompetitiveor discriminatoryconductby Telstra. The
combinationofTeistra’sownershipoftheubiquitousCAN andPSTN
alongwith its vertically integratedstructureprovidesit with themeans
andopportunityto lessencompetitionin marketsthataredeemedto be
subjectto competition. It doesthisby providingdiscriminatoryterms
and conditionsofaccessandby imposingverticalpricesqueezeson
downstreamcompetitors.

• Monopolyaccessprices. Telstra’schargesfor core
telecommunicationsservicesaresomeofthehighestin theworld.This
hascalledinto questiontheeffectivenessof theregulatoryregimeof
negotiate-arbitratewhenappliedto coreservicessuchasPSTN, local
call resaleandunbundledlocal ioop services(ULLS).

• Lackofinvestment,innovationandservicequality. Thecharacteristics
ofmonopolybusinessaresuchthatincentivesto invest,innovateand
achieveservicelevelscomparableto competitivemarkets,arelimited.

• Conflictingcommercialandcommunityobligations. At theheartofthe
recentEstensinquiry is thetensionthat existswithin Teistrain its role
ascommercialoperatingentityandits obligationto provideauniversal
standardtelephonyserviceto all Australiansat areasonableprice.

2.9 A vertically integratedTelstrahaspotentiallydamagingeffectson
competition. By charginghighpricesfor accessto its corenetworkit hasthe
capacityto extractmonopolyrentsandto foreclosecompetitionin
downstreammarkets.As discussed,Telstra’sownershipoftheubiquitous
CAN andPSTNmeansthatit candamagecompetitionin all relatedmarkets.

2.10 Telstrastill collectsover75%ofall telecommunicationsrevenuesin Australia,
andearnsover90%oftheindustryprofits. Optusbelievesthatthis is not the
resultofTeistra’s superiorbusinessoperations,but is afunctionofinadequate
regulationandcompetitionreforms.
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3. Objectives of reform

3.1 Tanner(2002)asks“what is thebestwayofensuringthatthepositive impact
ofcompetition,newinvestmentandinnovationis maximised,andthebroader
communityobligationofTelstrato ensurethat all Australianshavegenuine
accessto essentialcommunicationscanbe achieved?”

3.2 OptusbelievesthatTanner’squestionis centralto thedebateover thefuture
structureof Telstraandthecompetitivelandscapein thetelecommunications
sectorover themediumto long term. Optusbelievesthat competition;new
investmentandinnovationareinextricablylinked. By encouragingfacilities
basedcompetitorsto Teistra,thebenefitsof innovationaremaximisedand
spreadamongstall consumers.

3.3 Facilitiesbasedcompetitionis centralto the interestofend usersof
telecommunicationsservices.Competitionhasbroughtmanyenduring
benefits,not leastofwhicharelowerpricesfor existingservices.Thekeyto
“futureproofing” thesesamebenefitsfor newservicesis supporting
competitionin emergingmarkets.

3.4 In the longrun,competitionwill alsoserveto minimisethecostofcommunity
serviceobligations. This will nothappenhowever,whilst newandcompeting
carrierscontinueto subsidiseTeistra’s profitablenetworkbusinessviaUSO
subsidyarrangementsandtheaccessdeficit leviedon PSTNaccesscharges.

4. Structural separation

4.1 Structuralseparationcanbeusedasaregulatorytool to enhancecompetition
within industriesbyremovingtheability ofa vertically integratedoperatorto
misusepowerin upstreammarketsto thedetrimentof downstreammarkets.

4.2 In thecontextofthetelecommunicationsindustry,avertically integrated
incumbentoperatorthatcontrolsthewholesalemarket(i.e. the local loop) has
theability to discriminatein competitiveretail markets,orto createcross-
subsidiesthatwould providetheretail armofthebusinesswith anunfair
advantageovercompetitors. Structuralseparationattemptsto drivea line
betweenthecompetitive(retail) andmonopolybottleneck(wholesale)
activities ofthe incumbentin orderto ensurea fair and competitive
downstreammarket.

4.3 Proponentsof structuralseparationdrawupona varietyofargumentsto
promotetheuseofstructuralseparationby regulators.While thesearguments
arenoteworthy,it is importantto recognisethatavarietyofcosts,and
potentialcosts,areassociatedwith structuralseparation.Indeed,theOECD
recommendationon structuralseparationencouragesmemberstatesto
carefullybalancethebenefitsandcostsofstructuralseparationversusvertical
integrationin thecourseofregulatorydecisions.

4.4 It is unclearexactlywhatis meantby structuralseparationin an Australian
context. Somevalid questionsinclude(a) Do you split of local ioop co
nationallyorregionally?(b) Doyousplit ofCountryWide?(c) Do yousplit of
mobileorothercompetitivebusinesses?Clearlytheseissueswould needto be
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clearlydefinedbeforeacompleteanalysisoftheprosandconscanbe
undertaken.

4.5 Theremainderofthis sectionoutlinesthepotentialbenefitsthat canariseasa
resultofstructuralseparation,andthendiscussestherangeofpotential
associatedcosts.

Potentialbenefitsof structural separation

4.6 Themotivatingdriverbehindtheuseofstructuralseparationin
telecommunicationsmarketsis to promoteandpreservecompetitionin retail
markets. Structuralseparationcreatesamoreevenplayingfield for retailers
by forcingthe incumbent’swholesalearmto dealwith its retail armon the
sametermsthat it dealswith any othercompetitor. A moreevenplaying field
will resultin theemergenceofstrongerandmoreeffectivecompetition.

4.7 Enhancedcompetitionwill, by definition, promotenew entryinto theretail
market. Thebenefitsconsumerscanreapfrom increasedentry into themarket
areobvious,whereat themostfundamentallevel, increasedconsumerchoice
is synonymouswith lowerpricesandbetterservice.

4.8 It canbe arguedthattheemergenceof pressureby theretail armofthe
incumbenton thewholesaleentity to provideservicesatreasonablepricesmay
exertdownwardspressureon wholesaleprices. This form ofcountervailing
marketpowerwouldbenewto themarket,asit is currentlyinhibitedby:

• Thelackofincentivesfor theretail componentofTeistrato drive down
wholesaleprices,and

• Theabsenceofmarketpowerofnewentrantsin theretail market.

4.9 Structuralseparationcanreduce(but noteeliminate)theneedfor regulatory
oversightofretail marketsasit bringsthe incumbent’sincentivesmoreinto
alignmentwith non-integratedcarriers,therebypromotingmoreeffective
competition. Thiswould allow regulatorsto focusmorefully on thewholesale
networkto encourageservicequality,networkreliability, andaccessto
essentialnetworkfacilities at cost-basedprices.

4.10 Structuralseparationis apro-activetool for enhancingcompetition,as
opposedto areactivetool (bycontrast,thepresentregulatoryregimerelies
heavilyon reactivetoolssuchascompetitionnotices). Consequently,
structuralseparationis arguablymoreeffective. Structuralseparationtargets
therootcauseofthefailureofeffectivecompetitionto arisewithin vertically
integratedindustries;thatis, it removestheability oftheintegratedfirm to
discriminatein downstreammarketsandcreateanti-competitiveinternalcross
subsidies.

4.11 Structuralseparationwould increasetransparency,certainlymoreso than
accountingseparation.
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Potential costsof structural separation

4.12 Therearecostsassociatedwith structuralseparationwhich givesriseto the
needfor cautionwhenconsideringtheimplementationofthis regulatory
option.

4.13 Allowing amonopolyentity to remainintegratedmayenableit to capture
certainefficienciesif thereareeconomiesofscopebetweentheoperationof
thewholesaleandretailbusinesses.Conversely,oncestructurallyseparated,
theseeconomiesof scopewill belost. Further,structuralseparationmay
deprivetheentityofthefull economiesofscale,removeefficiencies,and
increaseoperationalcosts. Theseincreasedcostswould bepassedonto
downstreammarketsin theform ofhigherprices. While downstreamretailers
mayabsorbaproportionofcosts,consumerswill almostcertainlybe faced
with highercosts.

4.14 Thecomplexitiesofimplementingstructuralseparationareimmense.
Consequently,separationis averytime consumingandexpensiveexercise.
This cangiveriseto: investmentuncertainty,consumerconfusionanddelayed
competitionin theretailmarket. Again,thesecostswill almostcertainlybe
passedonto consumers.

4.15 Thedynamicnatureofthetelecommunicationsindustrywill leadto constantly
shiftingboundariesbetweenactivitiesthat arecompetitiveandnon-
competitive. Thismaygive riseto theneedto continuouslyadjustthedegree
ofverticalseparation.Consequently,theongoingcostsassociatedwith
structuralseparationmaybehigh,andtheresourcesnecessaryto monitor the
on-goingeffectivenessofthe industry’sstructuremaybe extensive.

4.16 Similarly, thetelecommunicationsindustryis characterisedby rapid
technologicalchange,which will giveriseto difficulties in determiningthe
appropriatestructureofthenewwholesaleandretail entities. In particular,
regulatorswill bepresentedwith thechallengeof ensuringthatregulatory
outcomesaretechnologicalneutral,andthatthecostsassociatedwith
structuralseparationdo not takelongerto recoupthanthetechnologyitself
will remainprofitableorviable.

4.17 Anothertroublingissueassociatedwith creatingaseparatemonopolyentity
lies in theresultingimpacton innovationandinfrastructureinvestment. It can
bearguedthatthesynergiesbetweentheretail andwholesalearmsofTeistra
incentivisecontinuedinvestmentandinnovationofthelocal loop, asapoorly
managedlocal loop candetrimentallyimpacton theperformanceoftheretail
armofTelstra. In theeventofstructuralseparation,giventhatapoorly
managedlocal ioop will notnecessarilytranslateto poorfinancial
performanceofthe local loopbusiness,theremovalofthedirectlink between
local loop operationandretail financialperformancecouldremovethe
incentivesofthewholesaleoperatorto ensurean efficiently functioninglocal
loop.

5. Priorities for a reform agenda

5.1 As discussed,Optusdoesnotbelievethat structuralseparationis apanaceato
theunderlyingcompetitionissueswithin thetelecommunicationsector. Given
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thematurestateofthemarketin Australia,Optusbelievesthat thereare
greaterpriorities for reformthanthestructuralseparationof Telstra. Theseare
discussedbelow.

Regulatingaccessprices for “core” services

5.2 Telstra’s dominanceofthefixed local loop enablesit to chargemonopolistic
pricesfor accessinterconnectionandotherbuildingblocknetworkservices
thatusethe local ioop.

5.3 Telstra’scurrentpracticeis to providePSTN,local servicesresaleand
unbundledlocal ioop services(ULLS) onunreasonabletermsandconditions,
includingexcessiveprices. Thispracticeis reducingentry,downstream
competitionandinnovation,andloweringconsumerwelfare.Hence,pro-
competitiveinterconnectionregulationoftheseserviceswill fosterefficient
andpromptcompetitionatthelocal exchangelevel. Thetaskofsettingfair
andreasonabletermsofinterconnectionfor unbundledlocal ioop andlocal
resaleservicesremainsto be implementedunderthePartXIC accessregime.

5.4 Accesspriceregulationshouldbefocussedon only thosetelecommunications
serviceswherethereis substantialmarketpowerin supplyofbuildingblock
services.Therecentamendmentsto theTradePracticesAct1974have
definedtheseas“core” telecommunicationsservices,thoughOptusbelieves
theseshouldbe extendedto includenot only PSTN, ULLS andlocal call
resale,but alsonon-competitivetransmission,ISDN andothernatural
monopolyinfrastructure. Thisbetterbalancesthedangersofover-regulation
of competitiveservicesversustheunderregulationof monopolyservices.

5.5 NotwithstandingACCC intervention1,thereis still a substantialgapbetween
Australiaandworld’sbestpracticeinterconnectratesasfoundby
telecommunicationsconsultantsOvumInternationalin theirlatest
internationalbenchmarkingof telecommunicationsinterconnectionratesat
May 2000. ThisshowsPSTNpricesofthesixteenbestpracticeincumbent
carriersin othercountriesarebetween0.6 to 1.6 centsperminute. In contrast,
Teistra’saccessundertakingofJanuary2003 seeksarateof 1.7 centsper
minute.

5.6 Similarly, Telstradoesnotprovidecompetitorswith a local callingproductat
pricesthatpermit effectivecompetition— orthatreflectcostsTeistraavoids
from not retailinglocal services.HenceTelstra’s competitors,whenadding
theirownretailingcosts,arerequiredto loss-leadin theprovisionof local
calling viaresaleif theyareto provideconsumerswith theone-stopshopor
completetelephonyservice. Thishasdecreasedeffectivecompetitionin both
local andlong-distancecalling aswell astheinternetservicesmarket.

5.7 Whilst reformshaverecentlybeenmadeto theoperationofPartXIC to
encourageTeistrato submitundertakingsfor coreservices,it remainsto be
seenwhetherTeistraaretruly committedto giving accessseekersfair,
reasonableandefficientprices,freeofmonopolyprofits. It alsoremainsto be

SeeOptus’ submissionto the ProductivityCommissioninquiryinto Telecommunications

CompetitionRegulationfor a historyof telecommunicationsaccesspricing inAustralianandthe
ACCC‘s interventions.
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seenwhetherTeistrawill seekto delay,appealandobstructtheregulatory
processprovidedunderPartXIC. After 5 yearsofdebatewe still do nothave
certaintyon thepriceofkey inputsto telecommunicationsservices.Therest
oftheworldhasmovedon, whilst Australiacontinueto debatefundamentals.

5.8 Optusbelievesthenext 12 monthsto bean importanttestfor Telstra,the
ACCCandtheregulatoryregime(includingtherecentreforms). If Telstra
doesnot accepttheregulator’sdecisionsanddo not offer acceptableprice
undertakings,thentheGovernmentshouldseriouslyconsidertheintroduction
oftighter,moreprescriptiveregulatorycontrols. Thesemayneedto be
introducedin theform ofwholesalepricecapsfor “core” telecommunications
services,orapowerfor theACCC to setpricesfor “core” telecommunications
achievetheobjectivesofPartXIC. Thiswould givetheACCC theequivalent
roleof OFTELin theUK andtheIDA in Singapore.

Relieffrom obligations imposedon the incumbent

5.9 Optusbelievesthat competitionis beinghinderedbecausecompetitivecarriers
arecompelledto subsidiseTeistrato fulfil its obligationsin relationto the
provisionofuniversalservicesandits retailpricecontrols. In addition,Optus
believesthatthe Government’sapproachto fundingofruralandregional
telecommunicationshasentrenchedTeistra’smonopolyposition. While
expedient,thiswill not serveregionalusersin the long termwho knowthat
competitionis theonly wayof “futureproofing” theirservices.

Universalserviceobligation (USO)subsidy

5.10 Therequirementofothercarriersto cross-subsideTelstrato provideUSO
servicesactsasa severeimpedimentto theprovisionofadvancedand
competitiveservicesin non-metropolitanAustralia. Whilst theUSO asa
mechanismto providebasicservicesis supported,thereneedsto be reformas
to thewaytheUSO is funded.

5.11 TheGovernmentshouldaccepttherecommendationoftheEstensInquiry that
therebeareviewoftheUSO, particularlyits impacton competition.

5.12 In Optus’ submissionsuchareviewshouldfind that Teistrashould fundthe
USOin its entirety,consistentwith theobligationson manyotherincumbent
telecommunicationscompaniesaroundtheworld. A policy of theincumbent
fundingtheentirecostoftheUSO is notnew.British Telecombearsthefull
costoftheUSO in theUnitedKingdom. An examinationof BC countries
showsthatotherthanItaly andSpaintheincumbentdoesnot receiveacross-
subsidyfrom its competitors.Finland,SwedenandNorwayareparticular
examples.Like Australia,largeproportionsofthesecountriesareremote,
thinly populatedandfaceextremeweatherconditions.

5.13 OptussupportstheUSO mechanismasthemainmeansofensuringthe
provisionofbasiccommunicationservices.Theissuethatneedto be
consideredis thewaytheUSO is funded. Theessentialproblemis thatthe
requirementofothercarriersto payTelstrato provideservicesis ahuge
barrierto improving communicationsservicesin regionalAustralia.
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5.14 As notedby the ProductivityCommission,the natureand extentof universal
servicearrangements,andtheir funding, canaffect servicesand competition,
particularlyin regionalareas.2

5.15 In Optus’ view, the current USO funding arrangementshave a detrimental
effecton theprovisionof competitiveservicesin rural andregionalAustralia.
This is asaconsequenceof a regimethatrequirescompetitivecarriersto fund
the provision of Teistra’s service in rural and regional Australia. That
obligationhasa numberof very negativeconsequencesfor the promotionof
competition.

5.16 First, in an environmentwhere competitivecarriers are strugglingto make
inroadsagainstthecontinuingmassivedominanceof the incumbent,theUSO
regime actually requires competitive carriers to cross-subsidiseTeistra’s
activities,andthusstrengthenTelstra’sposition.

5.17 Second,theUSO contributionactsasasignificantdisincentivefor competitive
carriersto provide theirown regionalandrural services. Whena carrier is
forcedto payanotherpartyto deliver standardservices,thereis no incentiveto
itselfprovidestandardservices,anda muchmorelimited incentiveto provide
anyadditionalservices.

5.18 Third, thecontributionof othercarriersto Teistrabolstersthesignificantvalue
Teistra obtains from being the national carrier, and providing a ubiquitous
service. These benefits are not consideredwhen the USO is valued.
Therefore,othercarriersarepayingTelstrato entrenchits rural and regional
dominance. Telstramakesmuchof its regional role in its marketing,which
Optusandothercarrierspartially fund.

5.19 Fourth, there is no understandingor acknowledgmentamongstrural and
regional consumersof the USO regime, and that the industry as a whole
contributesto the provision of their standardtelecommunicationsservices.
This createsa perceptionamongstregional and rural consumerscementing
their loyalty to the incumbent,andmakingchangelesslikely.

Accessdeficit contribution

5.20 Theaccessdeficit contribution(ADC) is asignificantproportionof thePSTN
accesschargespaid to Telstra. BasedontheACCC’s indicativepriceof1.3
centsperminutefor 2001/02,theADC represents0.57 centsperminuteor44
percentofthecharge.

5.21 TheACCC definesanaccessdeficit asexistingwhen“...the revenuefrom line
relatedcharges(e.g. connectionsandline rental) is insufficientto coverline
relatedcosts.”3 Increasesin line relatedchargesareconstrainedby Teistra’s
inability to increaseline rentalchargesfor basictelephony. It cannotdo this
becauseoftheRetailPriceControl instrumentsimposedby theGovernment.
Presentlythis is setat CPIplus 4 percent.

2 ProductivityCommission,TelecommunicationsCompetitionRegulation,Sept2001,p 561

ACCC, A reporton theassessmentofTeistra‘s undertakingfor theDomesticPSTNOriginating
and TerminatingAccessservices,July2000.Page20.
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5.22 OptusbelievestheACCC’s currentdefinition of‘line relatedcharges’is
overlynarrow. Therearestrongargumentsto suggestthattheACCC’s focus
on connectionandline rentalrevenuesis inappropriatelynarrowandthat the
calculationoftheaccessdeficit shouldtakeinto accountcontributionsfrom all
servicesthatusetheCAN. Narrowlydefined,suchnetrevenuestreamsmay
includenetrevenuefrom xDSL, ISDN, andline sharing. Broadlydefined,
suchnetrevenuestreamscould includethevalueaddedto the incumbentin
otherareas(eg,highermobilerevenues)asaresultofbenefitsit receivesfrom
its CAN relatedcustomerbase.

5.23 Telstraitselfhasimplicitly supportedsuchan approachwhenmaking
submissionson theappropriateADC to beincludedin ULLS charges.Teistra
claimedthattheaccessdeficit is acommoncostto thePSTNandULLS and
arguedthattotal servicelongrunincrementalcosts(TSLRIC) should includea
contributiontowardcommoncosts. Teistraalsoclaimedthat theaccessdeficit
is a commoncostto providingall servicesusing theCAN andthat all calls
usingtheCAN shouldcontributeto thedeficit on anequitablebasis.4

5.24 Notwithstandingthesetechnicalarguments,therealityis thatTelstra’sCAN
andPSTNarehugelyprofitable. Teistrausesthemonopolyprofits it earnson
wholesaleaccessto theseservicesto subsidiseits inefficiencyin markets
whereit facescompetition. As aresult,competitionis lessenedand
consumersmissouton lowerpricesfor basicservices.

Fundingfor regional telecommunications

5.25 Fundingarrangementsfor regionalcommunicationsneedreassessing.Under
pastpolicies,fundinghasmainlyproppedup theincumbent,bolsteredits near
monopolypositionin regionalAustralia,andfailed to supportnew
technologiesandadvancedsolutions.

5.26 Since1997over $750mhasbeenappliedto regionalcommunications.Most
ofthathaseitherbeenappliedto piecemealprojects,of little demonstrable
benefit,orit hassupportedTelstra.

5.27 Wherefundingfor large-scaleinfrastructureprojectshasbeenmade
contestable,suchcontestabilityhasgenerallybeenanillusion. Almost no other
carrierhasbeenin apositionto competewith Telstrain regionalareas. Optus
hassignificantpracticalexperienceoftheanti-competitivehurdleserectedby
boththeGovernmentandTeistra. Theun-timedlocal callstender,andtenders
to improvemobile coverageareparticularexamples.

5.28 Policyneedsto changeto achieveoptimaloutcomes.Thereneedsto be focus
on fundingprojectsofscale. Demandaggregationis animportantmeansof
achievingthis. New mechanismsarerequiredto promotecompetitive
infrastructure,for exampleincludingsustainableinfrastructurecompetitionas
an explicit criterion in the selectionofproposalsthat receive
telecommunicationsfunding andcontracts.

5.29 TherecentNationalCommunicationsFund(NCF) illustratesamuchbetter
fundingmechanismto improvecommunicationsservicesin regionalAustralia.

See page20 of the ACCC‘s Pricing ofthe UnconditionedLocalLoop,FinalReportMarch2002
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NCF asamodelhasbeenendorsedby theEstensInquiry Bstenshasalso
recommendedtheintroductionofan incentiveschemeto promotebroadband.
If properlydesigned,Optussupportssuchascheme.

Enhancing the standard accessobligations (SAOs)

5.30 Theability of avertically integratedincumbentto discriminatebetweenits
downstreamcompetitorsin favourof its downstreamdivision raisesserious
anti-competitiveconcerns.Whilst Optussupportstheeffortsof Government
to increasetransparencyvia improvementsto theaccountingseparationregime
(theRegulatoryAccountingFramework),more“operational”reformsareneed
to discouragediscriminatorytactics.

5.31 In particular,reformis neededon two fronts; thestandardaccessobligations
(SAOs)needto applyto all Teistrawholesaleservices,andan enforcement
regimemoreflexible thantheFederalCourtneedsto beintroduced.

SAOsneedto apply to all services

5.32 Thereformsimplementedin December2002haveimprovedandenhancedthe
SAOs. TheSAOsnow explicitly coverorderingandprovision,however,the
newarrangementsarestill sub-optimalandprovideTeistrawith too much
scopefordiscrimination. Thenon-discriminationstandardsbasedon the
SAOsstill only applyto declaredservicesandinterconnectionandnot to the
full rangeofservicessuppliedby Telstrato Optus.

5.33 An internationalsurveyof rulesto prohibit discriminatoryconductshowsthat
unlike therestrictedAustralianapproach,thenewEU directivedoesappliesa
non-discriminationprinciplebroadlyto interconnectionandaccess.Theterms
interconnectionandaccessarenot furtherdefinedby theEU,with regulatory
agenciesofmemberstatesbeinggiventhe authorityto determinethetypeof
servicesto whichthenon-discriminationprincipleshouldapply.

5.34 In theUK, Oftelhasproposedthatan accessservicefor thepurposesofnon-
discriminationasprovidedby theEU, means“any wholesaleservicethat
enablescompetitorsto delivertheirown servicesto customers(eg.network
elements,endto endserviceor aninterconnectionservice). It mayalso
consistofaright to useorhaveaccessto afacility associatedwith anetwork
ora service”. Clearly,this definition ofaccesswould incorporatewithin the
non-discriminationprincipleawhole rangeofservicesthatarecurrently
outsideoftheSAO basednon-discriminationprinciplein Australia. An
exampleof suchaserviceis ADSL servicessuppliedby Telstrato other
carriersonaresalebasis(Optusdoesnot acquirewholesaleDSL from
Telstra). ThesearecurrentlyoutsideoftheSAOsbasednon-discrimination
principle.

5.35 In theUSA, asin the EU,thenon-discriminationprincipleis not restrictedto
anysub-setofservices,with thenon-discriminationprincipleapplyingbroadly
to theprovisionof interconnectionandaccessto networkelements.The
breadthofthe individual servicesto whichthenon-discriminationprinciple
appliesresultsfrom thebroaddefinitionthat theFCChasgivento theterm
“network element”. “Network elements”includesall facilities/ equipment
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usedin theprovisionoftelecommunicationsservicesandall features,
functionsandcapabilitiesthatareprovidedby meansofsuchfacility or
equipment,includingsubscribernumbers,databases,signallingsystemsand
informationsufficient forbilling or collectionorusedin thetransmission,
routing,orotherprovisionofatelecommunicationsservice.

Enhancedenforcementregimefor theSAOs

5.36 Theexisting regimein Australiadoesnotprovide for aformalregimefor
ACCC guidelinesandenforcementofthenon-discriminationstandards.The
only recourseavailableto an affectedpartyis thetaking ofprivateactionsin
theFederalCourt. This unsophisticatedandineffectiveenforcementregime
hasresultedin thenon-discriminationprinciplerarelyachievingits objectives
at apracticallevel.

5.37 In theabsenceofinternalseparationwithin Teistra,theconceptof“supply to
itself’ is difficult to applyin practice.Within avertically integratedentity, it is
difficult to determinewhich stepin theinternal chainofsupply is arelevant
point ofcomparisonfor thepurposesoftheSAOs

5.38 TheenforcementpowersundertheEUregimeareacontrastto the largely
ineffectiveAustralianapproach.AlthoughtheEUhasnot providedanyclear
guidelineson enforcement,memberstates(with theUK beingan example)
havesetup strict enforcementregimesto ensurethattheobjectivesofnon-
discriminationareachievedin practice. In theUK, Oftel hasproposedthatit
will imposeand enforcenon-discriminationby:

• Requiringeachpartyto whom thenon-discriminationstandardapplies
to setout termsandconditionsofsupply in areferenceoffer.

• Issuingguidelinesonhow Oftel would assesswhetherarequestfor
supplyis reasonable,whethertheterms(includingnon-priceterms
suchasservicelevel guaranteesandprovisiontimes)ofsupplyare
reasonableandwhatshouldbeincludedin thereferenceoffer.

5.39 TheenforcementpowersundertheUS regimearealsoacontrastto thelargely
ineffectiveAustralianapproach.As with theapproachoftheEU, theFCCis
empoweredto arbitratein relationto accessdisputesto ensurethat thenon-
discriminationprinciplesareadheredto. Furthermore,theFCChassetdowna
setofguidelinesto beenforcedby thestateregulatorsforthe collectionof
sufficient informationfrom theILECs to measuretheircompliancewith the
non-discriminationprinciple.Theseguidelinesrelateto themeasurementof
theILEC’s compliancewith thepre-ordering,ordering,provisioning,
maintenance/repairandbilling elementsof thenon-discriminationprinciple.

5.40 A strongandeffectiveenforcementregimealsoexistsin Singapore,with the
IDA havingtheauthorityto requireanylicenseeto obtain independentaudits
to proveits compliancewith thenon-discriminationstandards.

Supporting competinginfrastructure

5.41 A numberofdifferenttechnologiescannowbeusedto providetelephony
servicesto customersin competitionwith Teistra’s fixed line network. These
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includeservicesacrossthethreemobilenetworks,fibre optic cablenetworks
in CBD areas,Optus’ HFCnetworkand servicesvia satellite.

5.42 Suchtechnologiescannotyet competeon costwith Teistra’subiquitous
network,andduplicationremainsuneconomic.Teistradominanceremainsin
all but asmall numberofareaswherealternativetechnologiescancompete.
However,astheseinitial investmentshaveshown,facilitiesbasedcompetition
is theonly realopportunityto reducethepowerTeistraholdsvia its ownership
ofbottleneckinfrastructure.

5.43 Regulationofthesenewtechnologiesandserviceis inappropriateandcounter
productive. Indeed,theProductivityCommissionfoundthatthegroundsfor
regulatingmobileservicesis weakgiven low entrybarriersto the industryand
theexistenceofworkablecompetition.

5.44 Unfortunately,theACCChasbeeninconsistentin its decisionsin relationto
theencouragementoffacilitiesbasedcompetition. It has,for example,
exemptedlocal call resalein CBD areasfrom regulationbecauseit believes
theseareashavedevelopedsufficientcompetingnetworksto actasa
competitivesubstitutefor Teistra’snetwork. However,theACCC continueto
regulatemobile termination.

5.45 Optusbelievesthedeclarationofmobileterminationshouldbe revoked.
Insteadofimposingrestrictionson competinginfrastructure,theGovernment
shouldconsiderincentivemechanismand subsidiesfor carriersto extendthe
geographicreachandintegrityofnetworksthat canactassubstitutesfor
Telstra’sbottleneckinfrastructure.
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