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TheCommitteerecommendsthat theGovernment
directtheAustralianTaxationOfficeto conducta
studyto determine:

• thenumberandtypeof employeeshare
plansoperatingin Australia;

• thetypesof enterprisein whichthey
operate;

• thenumberof employeesin suchplans;

• thevalueofholdingsin thoseplans;

TheGovernmentdoesnotconsiderthat the
informationspecifiedin therecommendation
shouldbe collectedby theAustralianTaxation
Office. TheEmployeeShareOwnership
DevelopmentUnitwill be ableto collect
informationaboutthebarriersto further
participationin employeeshareownership.

• theamountof revenueprovidedto the
Commonwealtheachyearfrom thesaleof
employeeshareplanequities;

• revenueforegoneby the Commonwealth
throughtheoperationof employeeshare
plans;and

• theperformanceof theseplans in attaining
thepublic policy objectivessetfor themandin
doing so,identify andreportuponproblem
areasinplansoperatingbothinsideand
outsideDivision 13A.

TheCommitteerecommendsthattheAustralian
TaxationOffice collectsuchinformationannually.
TheGovernmentshouldconsiderthemerit of
making suchinformationpublicly availableand,if
so, on an annualbasis.

2 The Committeerecommendsthat theGovernment
fund, on a contestablebasis,independent,
university-basedresearchintobestpractice
managementin relationto employeeshareplans.

TheGovernmentsupportstheestablishmentof a
developmentunit withinDEWR. The Unitwill
havecapacityto supportresearchof this nature.

3 The Committeerecommendsthat theGovernment
develop,in conjunctionwith educational
institutionsandprivatesectorindustrygroups,
educationalprogramsdesignedto make
informationaboutcontemporarymanagement
practicesavailableto smallandmediumunlisted
companies,andcompaniesin sunriseindustries,

Noted. TheGovernmentsupportsmeasuresto
improvetheskill developmentof thesmall
businesssector. Therearea numberof government
programmesthatprovidepracticalassistanceand
encouragementto smallbusinessesin adopting
contemporarymanagementpractices.One
exampleis the SmallBusinessAssistance
Programmepartof whichprovidesfunding to
serviceproviders,suchasindustrygroupsand
educationalinstitutions,for projectsthatprovide
contemporarybusinessskills training, mentoring
andpracticalsupportforwomeninsmall
businesses.
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4 The Committeerecommendsthat legislative
measuresshouldensurethatemployeeshareplans
arenotusedasanalternativeto mandatory
superannuationforgeneralemployees,

The Governmentsupportstherecommendationthat
thestatusquo is maintainedin regardto
compulsorysuperannuationandthatemployee
shareplansarenotusedasanalternativeto this.

5 The Committeerecommendsthatpublic policy
shouldbeformulatedsoasto promoteemployee
shareplansfor thefollowingpurposes:

• to betteralign theinterestsof employees
andemployers;

• to developnationalsavings;

• to facilitatethedevelopmentof sunrise
enterprises;and

• to facilitateemployeebuyoutsand
successionplanning.

The Governmentbroadlysupportsthedevelopment
of policy onemployeeshareownershipto better
align theinterestsof employersandemployees.

.

6 TheCommitteerecommendsthat theGovernment
introducea concessionaltaxationrateonup to 50
percentof theproceedsof thesaleof anyequities
acquiredunderanemployeeshareplanthat
operatesunderDivision 13A of theIncomeTax
AssessmentAct 1936,andwhich is opento 75per
centof a company’semployees,wherethe
taxpayer:

• invests,as a preservedcontribution,up to 50
percentof theproceedsof thesaleof any
equitiesacquiredundersuchaplan in an
approvedsuperannuationfund in the
participant’sname;or

• investsin anapprovedtruststructure
establishedto provideincomefor a dependant,
for theterm oftheir legaldependency;or

• hasreachedretirementageor after,anduses
theproceedsto fund retirement.

The Committeerecommendsthata maximum
allowablelimit shouldbeappliedin anyonetax
year.That limit shouldbesetto advantagegeneral
employeeshareplans.The concessionaltax
treatmentwill applyonly to thatqualifyingportion
of theproceedsinvestedin thetermsdescribed.
Thenatureandlevelof taxationconcessions
providedshouldbe determinedby theGovernment
afterconsultationwith appropriateindustrybodies,
theEmployeeSharePlanAdvisory Board(see
recommendation9) andtheAustralianTaxation
Office.

Thisrecommendationis notsupported.

Giventhescaleoftax concessionscurrently
attachedto superannuationandemployeeshare
acquisitionschemes,theGovernmentbelievesthat
furtherconcessionsalongthelinesproposedby this
recommendationarenotwarranted.

7 The Committeerecommendsthata nationalreview
be conductedonthepossibleinvestmentoptions,
thatcouldbe encouragedin additionto compulsory
superannuation,thatwould:

• increasenationalsavings,andin thelonger
term

‘

Noted. TheGovernmentcontinuesto monitorthe
operationofAustralia’ssuperannuationsystem
with a viewto ensuringthatit continuesto meetthe
needsof anageingsociety,including thepromotion
of greaterself-reliancein retirement.
Superannuationremainsa tax-preferredinvestment
for all taxpayers.A numberof themeasures
introducedby theGovernmentin A Better
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SuperannuationSystemprovidefurther incentivesself-reliancem retirement. for voluntarycontributionsto superannuation.

employeeshareplansandpublic policy

thatParliamentenact Advicefrom theAustralianGovernmentSolicitor
bringingunderone , hasindicatedthat,for constitutionalandpractical

employeeshareplans,their reasons,it wouldbeunwiseto enactonecentral
reportingand pieceof legislationforEmployeeShareSchemes.

Thislegislationshould
presentlyoperatingunder

thoseplansthat do not.
regulatory,industryand

besoughtin undertaking

thatanEmployee TheGovernmentdoesnotaccepttheneedfor the
be established:

establishmentof a furtherbody to provideadvice

relevantinterests,including ESS
theAustralianTaxation on

Securitiesand
andrepresentativesof

employees;and

on thepoliciesto be
to fosterthewidespread

employeeshareplansamongst
andin sectorswhere

poorer,suchasin smalland
andsunriseenterprises.

that theDepartment TheGovernmentsupportstheestablishmentof
RelationsandSmall

EmployeeSharePlan suchaunitwithin DEWR.
purposewould beto actively

plans,includingassistance
andtheprovisionof

employersandemployees.

that theEmployee TheGovernmentsupportstheprovisionof
Unit shouldaim, in informationaboutschemes.Thiswill beoneof the

EmployeeSharePlan rolesundertakenby theDevelopmentUnit.
AustralianTaxation

makeavailableto employers
off-the-shelfplans.This

smallerbusinesseswhile
employeeshareplans
ATO asbeingconsistent

thata minimum The Governmentsupportsthis recommendation;
employeesbedevelopedand however,legislativeprovisionsforminimum

for all employeeshare informationrequirementsarealreadycontainedin
the CorporationsAct 2001. TheDevelopmentUnit
will preparea plain Englishminimuminformation
list, in consultationwithotherrelevantagencies.

thattheAustralian TheATO currentlyhasresourcesallocatedto
anadditional,specific examiningtheaffairs ofpromotersof aggressive

investigationofthe tax schemes,includingemployeebenefit
tax schemes.Further arrangements.Thelevelof resourcesallocatedto
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considerationshouldbegivento appropriationsin
supportof ATO-initiatedlegalactionshouldthisbe
supportedby theoutcomeof systematicinquiry.

examiningpromotershasbeendeterminedin
accordancewith theATO’s risk assessmentprocess
havingregardto therelativepriorities of all areas
of risk. Thelevelofresourcesallocatedto this
function will continuetobe assessedannually,on
thebasisof thoserelativepriorities.

TheCommitteerecommendsthattheGovernment
considerthata capbeappliedto salarysacrifice
arrangementswhenforegonesalaryis contributed
to anemployeeshareplanqualifying under
Division 13A. Furtherconcessionalarrangements
shouldapply to sunriseindustries,small and
mediumbusinesseswheretheSharePlan
RegulatoryAgencyrecommendedelsewherein this
reportis satisfiedthat theemployeeshareplan is a
bonafide employeebuyout.Thisarrangement
would applyfor a definedperiodof timeto be
negotiatedbetweentheGovernment,the regulatory
agencyandrelevantindustrybodies.

TheCommitteefurtherrecommendsthat the
Governmentgiveconsiderationto requiringall
sacrificedsalaryin executive-onlyor non-13A
plansbe assessablein the incometa~xyearin which
thesacrificedsalarywasearnt,havingconducted
first ananalysisof its impactoncorporations,
especiallytheir ability to attractandretainkey
personnel.

Any substantialchangesto thetaxationtreatment
of executiveremunerationpackagesshouldbe
phasedin andprospective.

The recommendationis notsupported.

The Governmentconsidersthat issuesrelatingto
theamountandcompositionof employee
remunerationarematterswhich aremore
appropriatelyleft to employersandemployeesto
determine.

~

5 The CommitteerecommendsthattheGovernment
establishanindependentinquiryto examine:

• theextentto whichFBT exemptionsare
beingusedto developandunderwrite
executivesalarypackaging,thecostto
revenueandtheeconomicbenefits,including
the attractionandretentionof key personnel;

• themerit of plans,opento executivesonly,
which operateon a salarysacrificebasisor on
low orno mterestloans,or which usevarious
FBT exemptions,to continueto operateas
theystand;

.

• whetherlimits shouldbeplacedonthe
amountof salarythatmaybesacrificed,the
sizeof a low or no interestloanthatmaybe
accepted,or theamountof FBT exemption
that maybeallowable,without thevalueof
thebenefitbeing treatedin thesamewayas
cashincome;and

• whethersunriseenterprisesshouldbegiven
accessto concessionaltaxationtreatmentin
respectof theFBT liability or thetaxation
treatmentof salary_sacrifice_and_company

The Governmentbelievesthatthe currenttax
arrangementsareappropriate.

The fringebenefitstax (FBT) systemis designedto
ensurethatsalarypackagingresultsinno overall
lossto Commonwealthrevenue,with employees
beingsubjectto incometax onthewageor salary
componentof theirremunerationpackageand

employerspaying FBT at thetopmarginalpersonal
tax rateonthe non-salarycomponent.Themajor

forms ofnon-salaryremunerationnotdealtwith
underFBT aregiventreatmentunderalternative
taxationregimes,suchasthosewhich applyto
superannuationandto employeesharediscounts.

5



6

providedloans.

The CommitteerecommendsthattheAttorney
Generalpreparea discussionpaperforpublic
consideration,ontheissuessurroundingthe
clarificationof thepowersoftheCommissionerfor
Taxationin relationto thediscoveryof information
concerningaggressivetax planningschemes.This
would includeinformationheldby legal
practitioners.Particularconsiderationshouldbe
givento ensuringthat informationcollectedis used
only for thedetectionandpreventionof aggressive
tax planning.

• anEmployeeSharePlanRegulatoryAgency
beestablished,by legislationandoperate
undertheaegisoftheAustralianTaxation
Office;

• theagencyshouldbeestablishedasan
elementofanyconsolidatedemployeeshare
plan legislation;and

• theagency’sresponsibilitiesshouldbeto:

1. administeranyemployeeshareplan
legislation;

2. monitortheoperationofemployeeshare
plans;

3. adviseappropriateregulatoryauthorities
so thatthe intentof the legislationcanbe
attained;

4. advisegovernmentof improvementsto
legislationthatwould facilitatethe
creationof employeeshareplanswhileat
thesametimereducingopportunitiesfor
their useotherthanforpurposesintended
by Parliament.Thiswould include,but
notbelimited to, definingsmall, medium
andsunriseenterprisesandestablishing
criteriafor determiningwhatconstitutes
anaggressivetaxplanningscheme;and

TheTreasurerandtheCommissionerof Taxation
haveconfirmedthataggressivetax planning
schemesarebeingdealtwith effectivelyunderthe
PartWA anti-avoidanceprovisionof theITAA36.

16

17 TheCommitteerecommendsthatanylegislation Therecommendationrefersto theproposed
providingforemployeeshareplanscontaina standalonelegislationforemployeeshareplans
preamblethatclearlyarticulatesthepublic policy which,basedonAGS advice,cannotbe enacted.
goalsintendedby Parliament.

TheCommitteerecommendsthat the
Commissionerfor Taxationandanyother
regulatoryauthorityberequiredto takenoticeof,
andgive effectto, this preamblein their rulings in
respectof employeeshareplanslegislation.

18 TheCommitteerecommendsthat: TheGovernmentdoesnotaccepttheneedfora
separateregulatoryagency.
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19 The Committeerecommendsthat:

• all employeeshareplansoperatingin
Australiabe registeredwith theregulatory
agencyandbegivena uniqueidentifying
number,whetheror nottheyoperateunder
Division 13A or someotherarrangement;

• registrationof employeeshareplans involve
providingto theregulatoryauthoritythe
following information:

=> thenamesof participants;

=> thetype,numberandvalueof equities

provided;

=> themethodof valuingequities;

=> therulesof theplan andhow it operates
andis administered;

=> thedurationof theplan;

=> anyconcessionsprovidedto theplan;and

=> thenumberoftimesequitieshavebeen
issuedundertheplan;

• taxpayersberequiredto discloseontheir
taxreturnstheirparticipationinemployee
shareplans;and

• databecollected,on anannualbasis,asto
thenumberandtypesofmembership,sizeof
employeeshareplanandotheroperational
details.

In addition,theGovernmentdoesnotconsiderthat
participationinemployeeshareschemesshouldbe
reportedin individualsincometax returnsasthis
would addsignificantly to thecomplexityof
individual returnarrangementsfor reasonsthatare
notrelatedto theeffectivecollectionof revenue.
In addition,asthedatawould beprovidedby
taxpayers,informationon thecharacteristicsof the
firms offering ESSandthetypeandnatureof those
schemeswouldnotbeknown

TheEmployeeShareOwnershipDevelopmentUnit
will be ableto collectinformationaboutthe
barriersto furtherparticipationin employeeshare
ownership.

5. develop,in consultationwith
stakeholders,a numberof modelplans
withknowntaxationconsequences,and
providetheseto theEmployeeSharePlan
PromotionalUnit in theDepartmentof
EmploymentWorkplaceRelationsand
SmallBusiness,recommendedelsewhere
in this report.

TheGovernmentdoesnotaccepttheneedfor a
separateregulatoryagency.

20 The Committeerecommendsthat theregulatory
agencybeempoweredto declarethata certain
shareplanhasaprimarypurposebeyondthat
intendedby Parliament.The agencyshouldbe
empoweredto makeanassessmentin respectofthe
incomeandlorequitiesin theplan.

As above.

21 The Committeerecommendsthat:

• theGovernmentre-examinetheunderlying
policy of privatebindingrulings, andconsider
optionsfor increasingthetransparencyof such
rulings; and

• thefeasibility ofpostingrulingsissuedin

TheGovernmentnotesthatthe Commissionerof
Taxationcommissioneda reviewbyMr Tom
ShermanAO ofthe systemsandprocedures
relatingto theissueofprivaterulingsby theATO.

As a resultof oneof therecommendationsof the
ShermanReporttheATO nowpublishesedited
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respectof employeeshareplansonthe
AustralianTaxationOffice internetsiteshould
beexamined,providedthat no taxpayer
identifying informationisprovided.

TheCommitteerecommendsthat theEmployee
SharePlanRegulatoryAgency,or failing the
creationof suchanagency,theCommissionerfor
Taxation,beprovidedwitha discretionarypowerto
waivesections139CD(3)and 139 DD(3) ofthe
IncomeTax AssessmentAct 1936,providedthat:

• theplanin questionwould otherwisesatisfy
Division 13A;

• the Commissioneris satisfiedthattheplan
is notbeingusedandwill notbe usedfor
aggressivetax planning;and

• thereis anotherplanoperatingunder
Division 13A, butopento 75 percentof
employees,with anuptakerateof morethan
50 percentandnodisincentiveconditions,
thatis offeredat thesametimeandin respect
of which thesameexemptionis sought.

[139CD(3)& 139DD(3)— thequalifying condition
that thecompanyis theemployerof thetaxpayeror
a holding companyoftheemployerof the
taxpayer.]

versionsof all written bindingadvice it issueson
theRegisterof PrivateBinding Advicethat is
availableontheATO website.Thisregisterdeals
with all applicationsforbindingadvicereceived
after31 March2001 (exceptforGST specific
privaterulingsforwhich relateto applications
receivedafter30 June2001).

Theadviceis editedto protectthesecrecyand
privacyofthepersonor entity to which it was
given.TheATO publisheseditedversionsofthis
adviceto improvetheintegrityandtransparencyof
theprivateruling system. However,onlythe
personto which theprivateruling relatescanrely
on theadvicethat is containedwithin it.

All writtenbindingadviceissuedby theATO is
requiredto bebasedon anATO precedential
decision.Thoseprecedentialdecisionsare
containedon theATO Legaldatabasethat is
availableon theaboveATO website. Taxpayers
who areseekinganindicationof the
Commissioner’sview ontheapplicationof thelaw
inparticularcircumstancescansearchthis
database.Shouldtheywishto do sothey,of
course,canapplyfor aprivateruling.

Thisrecommendationis notsupported.The
Governmentconsidersthatallowing individuals
otherthanemployeesto benefitfrom ESStax
concessionswouldbe inconsistentwith thebroader
policy objectivesof aligningtheinterestsof
employeesandemployers.

22

23 TheCommitteecommendsthedraftRegistered TheWorkplaceRelationsAmendment
OrganisationsBill 2000 to Parliamentand (RegistrationandAccountabilityof Organisations)

recommendsthatanylegislationdealingwith
employeeassociations,provideexplicitly:

Act 2002 waspassedby theSenateon 16 October
2002andamendsanumberofprovisionsofthe
WorkplaceRelationsAct 1996 (WR Act) relating
to registeredorganisations.Amendmentsin

8
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• for membershipof employeeshareplans;

• thatwhenthemembersof a planarealso
membersof anemployeeassociation,the
eligibility for registrationof thatassociation;
and

• for theprotectionof thefreedomof choice
of employeeswho participatein enterprise
associationsandalsoparticipatein an
employeeshareplan.

relationto enterpriseunionsandemployeeshare
planshadbeenincludedin therelevantBill as
introducedbutwerenotincludedin theBill as
passed;if suchamendmentsproceedit is expected
that this will occurthroughseparatesingleissue
legislation.

24 TheCommitteerecommendsthattheGovernment
referto theEmployeeSharePlanAdvisory Board
thequestionofwhethertaxationconcessions
availableto employersforestablishingqualifying
employeeshareplansbeconditionaluponthere
beinga non-interferenceclauseinsertedin the
qualifyingconditionsinDivision l3A. The
intentionwould beto provideexplicit guarantees
for the freedomof choiceandassociationof
employersandemployees.

TheGovernmentsupportsthis recommendation;
however,furtherresponseis not requiredasit is
alreadycoveredby thefreedomof association
elementsof theWRAct.

25 TheCommitteerecommendsthat employeesand
employersbepermittedto reachanagreementto
tradewagesandconditions(butnotsuperannuation
entitlements)forparticipationin anemployeeshare
plansolongasthe following conditionsaremet:

1. the agreementis partof a reasonable
strategyto dealwith abusinesscrisis;

2. the agreementis notcontraryto the
public interest;

.

3. the agreementmvolvesfull disclosureof
thecompany’ssituationandrisksthatcan
reasonablybeknown;

.

4. thenegotiationsleadmgto theagreement
.

mvolve anindependentassessmentthat the
.strategyis soundlybased~

5. theparticipantsnegotiatefreeof duress’
and

6. anyagreementstruckshouldberatified
by anindependentarbiter,suchasthe
AustralianIndustrialRelationsCommissionor
theOffice of theEmploymentAdvocate,

TheWR Act alreadyprovidessufficient flexibility
to allowemployersto developagreementsto assist
inaddressingabusinesscrisis,while maintaining
appropriateprotectionsthroughthe No
DisadvantageTest(NDT). Thisis appliedto all
agreementsmadeundertheWR Act andensures
that theagreementdoesnotreducetheoverall
termsandconditionsfor employees.Where
employeesharesform partoftheremuneration
packagefor anemployeeor employees,those
sharescouldbetakeninto accountby theAJRC or
EmploymentAdvocate(EA) in applyingtheNDT,
theassessmentof thevalueof employeesharesin
sucha situationwouldbea matterfor theMRC or
EA. However,anagreementmaybeapproved
evenif it fails theNDT if theAIRC is satisfiedthat

.

theagreementis partof a reasonablestrategyto
. . .

dealwith abusmesscrisisandis not contraryto the
.

public mterest.Forexample,theGreyhound
Pioneer1998 agreement,which containedanESS,
wasapprovedunderthepublic interesttest.

WhilstESSwould allowfor somefluctuationin
earnings(aswithnormalperformancebonus
arrangements),their usewouldbe supportedasan
additionto, ratherthana substitutefor awardwage
entitlements.

Chapter4: AdministrationandTaxationArrangements

26 TheCommitteerecommendsthattheGovernment
clarify thetaxationtreatmentoftrustarrangements
thatareusedto operatebonafide employeeshare

plansestablishedunderDivision 1 3A, andlegislate
specificallyto exemptsuchtrustsfromproposed
entity taxationprovisions.

TheExposureDraft to theNewBusinessTax
System(Entity Taxation)Bill 2000waswithdrawn
on 27 February2001. TheGovernmenthassince
indicatedthattheentity tax treatmentof trustswill
notbe proceeding.
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TheCommitteerecommendsthat theGovernment
amendthosesectionsof Division 13A of the
IncomeTax AssessmentAct1936providingfor
taxationof equitiesin tax deferralelections,
currentlyl39B(3) and 139 CC(3) and139CC(4),to
give effectto thefollowing taxationtreatmentof
thegain incapitalvalue:

1. that incometaxbelevied on: thevalueof
thediscountontheequitywhenoriginally
allocated,inflatedby theapplicationof
compoundinterest,for theperiodof timethe
equityhasbeenheldandat aninterestrateas
determinedfrom timeto time;

2. that if incometax or FBT hasnototherwise
beenpaidonsacrificedsalary,thentheamount
of salarysacrificethathasfundedthepurchase
of anequity,beliable to incometax calculated
as thevalueof thesacrificedsalaryinflatedby
theapplicationof compoundinterestfor the
periodoftimetheequityhasbeenheld,at an
interestrateasdeterminedfrom timeto time;
and

3. thatcapitalgainstaxbeleviedon: thevalue
of thegain in capitalvaluelesstheinflated
valueofthediscountand,if applicable,the
inflatedvalueof anysalarysacrificed.In
consideringthis recommendation,the adviceof
theAustralianTaxationOffice shouldbe
soughtto ensurethat it is satisfiedwith the
integritymeasuresandthattheamendmentis
madein theknowledgeof its revenue
implications.

28 The Committeerecommendsthat:

• the GovernmentdirecttheAustralian
TaxationOffice andtheAustralianSecurities
andInvestmentCommission,in consultation
with interestedstakeholders,to develop
appropriateandsimplifiedvaluation
processes;

• theanomaliesanduncertaintiesin the
presentvaluationsystembeaddressedand
wherepossibleremoved;and

• modelplansshouldbedevisedby theATO,
in consultationwithstakeholders,andthat
thesemodelplansspecifyappropriate,
simplifiedandATO-endorsedvaluation
processes.

Therecommendationis notsupported.The
Governmentis concernedthattheproposedmethod
of calculatingthetaxationliability on share
discountsunderthedeferraloptionwould add
significantly to the complexityof thetaxation
provisionscoveringemployeeshareschemesand
resultin increasedtaxpayercompliancecosts.

As a generalpoint, theGovernmentconsidersthat
discountson sharesacquiredunderemployeeshare
schemesarein thenatureof employee
remunerationandaremoreappropriatelytaxedas
incomeof theemployee(subjectto the
concessionaltreatmentunderDivision 13A) rather
thanascapitalgains.

The Governmentsupportstheremovalof
anomaliesanduncertaintiesin valuationprocesses
butconsiderstheseshouldgenerallycontinueto be
remediedthroughAASB processes.The
Governmentnotesthatthe AASB hasreleaseda
draftaccountingstandardthatprescribesa method
ofvaluationof shareoptionsgrantedto employees
for financialreportingrequiredunderthe
CorporationsAct 2001. Valuationmethodsare
generallydeterminedby theAustralianAccounting
StandardsBoard,which hasits ownprocessesfor
public consultation.

TheGovernmentnotesthatthevaluation
arrangementsset out inDivision 13A forvaluing
optionsoversharesinunlistedcompaniesusean
acceptedmethodologyfor valuingoptionswhich
hasbeenmodified to makethemeasierto use. The
Governmentalsonotesthat thevariablefactors
underlyingthetablesaregenerallyconcessional.

27

29 TheCommitteerecommendsthat theAustralian As above.
TaxationOffice andtheAustralianSecuritiesand

InvestmentCommission,in consultationwith
interestedstakeholders,developappropriateand

10
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simplifiedprocessesforvaluing thediscounton
sharesandthevalueof untradedsharesor options.

The Committeerecommendsthat theGovernment
moveto amendtherelevantsectionsof Division
13A of the IncomeTaxAssessmentAct1936, 50

thatwhen:

(a) sharesoroptions,in anenterprisewhich
is subjectto a corporaterestructure,merger,
takeover,or acquisitionhaveto be exchanged
forothersharesor options;and

(b) theoriginalsharesor optionsare
qualifying sharesor rights,heldundera
Division 1 3A plan;and

(c) a tax deferralelectionhadbeenmadein
relationto thosesharesoroptions; and

(d) thenewsharesor optionsarequalifying
sharesorrights,offeredundera Division 13A
plan; then:

anyincometax liability from theproceedsofthe
compulsorydisposalofthe originalsharesor
optionsshouldbecomepayablewhena cessation
eventfor thenewsharesor optionstakesplace;or
theemployeebegiventhe opportunityto transfer
theentireinterestto a preservedsuperannuation
fund, atthetaxationrateapplicableto contributions
to superannuationcontributions.

TheCommitteerecommendsthat theGovernment
moveto amendtheIncomeTax AssessmentAct
1936so that for sharesor rights allocatedundera
Division 13A deferredelectionplan,liability for
taxationoccuratthetimeof disposal,provided
that:

• Theplanis oneopento 75 percentof an
employer’semployees;or

• If theplanis opento a lessernumberof
employees(i.e. it is arestrictedplan), then
therewasofferedin that tax yearor
concurrentlywith therestrictedplan,another
planthatis opento 75 percentof employees
andmeetsthequalifying conditionsin
Division 13A; or

• If suchaplanis notoffered,reasonsmustbe

Therecommendationis partly supported.
Generally,astheconcessionsaremadeavailablein
thecontextof theemployer-employeerelationship,
it is notunreasonablefor a taxingpointto arise
whenthatrelationshipis severed.

However, theGovernmentdoesconsiderthat it is
appropriateto providerolloverfor employeesin
theeventof a corporaterestructurewhereboth
their employmentandtheschemesinwhich they
participateremainsubstantiallythesame.

Thisrecommendationis notsupported.The
Governmentconsidersthatthetenyeardeferral
periodavailableunderthecurrentarrangementsis
alreadygenerousandoffersadequatescopefor
encouraginglong-termparticipationin employee
shareschemes.

providedto theEmployeeSharePlan
RegulatoryAgencyby theemployer,
explainingwhy eitherof thefirst two
conditionshavenotbeenmet.

32 TheCommitteerecommendsthatthe$1,000 Thisrecommendationis notsupported.The
concessionavailableto shareplansoperatingunder Governmentconsidersthatexistingconcessional
Division 1 3A be increased. taxationarrangementsprovideanappropriate

balancebetweenencouragingESSandlimiting
overuse.

30

31
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The Committeerecommendsthatthreeyearsfrom
thecommencementof its operation,theSharePlan
RegulatoryAgencyexaminetheoperationof
employeeshareplansandsupportinglegislation,
andreportto Parliament.In particulartheagency
shouldexamine:

• thecostto revenueof employeeshareplans,
whethertheyoperateunderDivision 13A or
not;

The Governmentdoesnotaccepttheneedfor a
separateregulatoryagency.However,asnotedin
theresponseto recommendation1 theemployee
shareownershipdevelopmentunitwouldbe ableto
collectinformationaboutthebarriersto further
participationin employeeshareownership.

• participationrates;

• whetherthe legislationis achievingthe
publicpolicy outcomesintendedwhenit was
enacted;and

• anypossibleimprovementsto the legislative
arrangementsthatwouldpromotethefurther
spreadof plansamongstgeneralemployees.

The Committeerecommendsthatthe 5 percent
limit onthenumberof qualifying sharesor rights
describedin section139C13(6)and(7) of the
IncomeTax AssessmentAct1936beremovedand
replacedwitha rule that:

(a) stipulatesthatanyallocationunderan
employeeshareplanthatwill resultin an
employeeholdingmorethan5 percentof the
sharesor controlling morethan5 percentof
thevotesat a generalmeetingbe advisedto,
andapprovedby,

• a generalmeetingof owners;and

• theSharePlanRegulatoryAgencyon the
basisthat it is a genuineemployeeshare
plan establishedforarecognised
purpose,suchas:

=> anemployeebuyout;

=> spreadingequityownership
throughouta smallor medium
enterprise;or

=> facilitating thecreationandgrowth
of a ‘sunrise’ enterprise.

(b) allowsan employeeto holdasmany
sharesasanyothermemberin aparticular
sharescheme,up to amaximumof 25 per
centforeachemployeein thatscheme,
providedthat:

(c) if theschemein (b) isrestrictedto a
smallnumberof employees,ratherthan
providedto all employees,thenthereis at the
sametimeanother‘general’ schemeopento at
least75 percentof employees,which:

Thisrecommendationis notsupported.The
Governmentconsidersthatexistingarrangements
provideanappropriatebalancebetween
encouragingESSandlimiting overuse.However,
theDevelopmentUnitwill be ableto collect
informationaboutthebarriersto further
participationinESSandthescopefor currentESS
to encouragestart-upactivity.

33

34
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• is notstructuredin anywaysoas to deter
employeesfrom participating;and

• providesforeachmemberof thatscheme
to beallocatedequities,thevalueof the
discountof which mustexceedthelevel
ofthediscountallowableasa tax
exemptionundera taxexemptscheme
operatingunderDivision 13A. This is
currently$1,000.

35 TheCommitteerecommendsthat:

• the intentof section139CE(2)of the
IncomeTaxAssessmentAct 1936beclarified,
soasto removedoubtaboutits meaning;and

• unlistedenterprisesbepermittedto require
employeeshareplanparticipantsto sellany
equitiesacquiredthroughanemployeeshare
planto theplanmanagerwhentheychooseto
disposeofthe equities.The valuationmethod
usedshouldbedeterminedby theEmployee
SharePlanRegulatoryAgency.

[Section139 CE(2)of theIncomeTaxAssessment
Act 1936,requiresthatashareplannotcontainany
conditionthatwould resultin the forfeitureof the
sharesorrights acquired.]

Therecommendationis notsupported.The
GovermnentconsidersthecurrentDivision 13A
qualifyingconditionsareappropriate.

Further,theGovernmentdoesnotconsiderthat it
would beappropriateto requireemployeesto
disposeof ESSequitiesto a singlebuyer.

36 TheCommitteerecommendsthatDivision 13Abe
amendedto allow stapledsecuritiesasqualifying
equitiesin additionto ordinarysharesor optionsto
ordinaryshares,providedthat anyplansthatdo use
suchequitieshavetheapprovaloftheSharePlan
RegulatoryAgency.

This recommendationis notsupported.The
Governmentconsidersthat theprovisionsthat
restrictDivision 13A qualifying equitiesto
ordinarysharesor optionsto ordinarysharesis
appropriateto achievethepolicy objectivesof
morecloselyaligningtheinterestsof employees
andemployers.

37 TheCommitteerecommendsthatemployeeshare
plansoperatingunderDivision 13Aandwhich are
opento atleast75 percentof a company’s
employees,notbeconfinedto ordinarysharesor
optionsto ordinaryshares.Theyshouldalsobe
permittedto offeranyotherinstrumentor security
in theemployerwhich is ableto bedealtwith by an
employee,providedthatsuchaninstrumentor
securityconfersno less ownershipentitlements
upontheemployeeshareholderthanthoseusually
conferredby ordinarysharesin a company.

As above.

~

38 The Committeerecommendsthat,in casesof
genuinehardship,employeeswho aremembersof
plansopentomorethan75 percentof the
employeesof anenterprise,beexemptedfrom the
three-yearsalerestrictionlimit. Exemptionswould
be grantedonlyon applicationtotheEmployee
SharePlanRegulatoryAgency,thathasbeen
previouslyrecommended.(Chapter3,
recommendation17)

Therecommendationis notsupported.Thethree-
yearsalerestrictionis integralto preventingabuse
of theexemption.Forexample,allowing
employeeswho electto havethediscountincluded
in assessableincomein theyearin whichthe
shareswereacquiredto sell thosesharesin the
sameyearwould, in effect,be equivalent to
allowing themto receive$1,000of tax-freeincome
withno ongoingbenefitsin termsof theemployer-
employeerelationship.

13
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TheCommitteerecommends,subjectto the
AustralianTaxationOffice beingsatisfiedasto the
strengthoftheintegritymeasures,that:

(a) wherethetax groupingrulespreventthe
creationof employeeshareplans,caseby
caserelief from themshouldbeprovided,so
longastheplanis operatedunderDivision
13Aandit is aplanin whichgeneral
employeesareeligible to participate;and

(b) whereapersonbecomesaresidentof the
Commonwealth,for taxationpurposes,and
hasacquiredbeforebecominga resident,
equitiesaspartof anemployeeshareplan;
then

• anytax paidonthoseequitiesina
foreignjurisdictionshouldbetakeninto
accountin their taxationliability in
respectof thoseequitiesin Australia; so
that

=> anyincomederivedfromthose
equitiesshouldbetaxedin sucha
waythat thepersonwill notpaytax
on thoseequitiesat ahigherrate
than wouldbethecaseif the
equitieshadbeenacquiredby a
residentof theCommonwealth.

Giventheimportanceof thethreeyearsale
restrictionto maintainingtheintegrityof Division
13A, anyprovisionscoveringexemptionfrom the
threeyearsalerestrictionconditionwould beboth
legislativelyandadministrativelycomplicatedand
couldpotentiallyaffectall employeesin theplan.

Therecommendationis notsupported.

The consolidationregimefor wholly-owned
groups,whichcommencedfrom 1 July2002,
generallyreplacesthegroupingrules in thetax law.
Thegroupingrulesgenerallyceaseto applyafter
30 June2003. Consolidationallows a company
operatinganemployeeshareplanto bea subsidiary
memberof a consolidatedgroupprovidedthe
sharesissuedundertheplando notexceed
1 percentof theordinarysharesin thecompany.

The currentReviewof InternationalTax
Arrangementshassoughtviewson whetherthe
doubletaxationof employeeshareoptionsshould
be addressedthroughbilateraltax treaty
negotiationsandpossibleconsequentialchangesto
Australia’sdomestictax law treatment(Option5.2
for consultation).TheReviewnotesthework
beingundertakenby theOECDon cross-bordertax
issuesarisingfrom employeeshareoptions.

Chapter5: Furtherinitiativesto facilitatethegrowthof employeeshareplans

TheCommitteerecommendsthattheAustralian
SecuritiesandInvestmentCommission:

• monitortheoperationof theprovisionsof
CorporateLaw EconomicReformProgram
Act 1999 andPolicyStatement49 in respectof
their effecton employeeshareplansand
advisetheTreasurerannuallyasto:

=> thenumberof applicantswho seekto use
therelevantprovisionsoftheCLERPAct;

=> thenumberof applicantswho seekrelief
underPolicyStatement49;

=> thenumberof applicationsineachclass
which wereapproved;

=> thenumberof applicationswhichwerenot
approved;and

=> if notapproved,thereasonswhy theywere
notapproved.

Therecommendationis notsupported.

The primarypurposeof issuingsharesto
employeesis to fostertherelationshipbetweena
listedcompanyandits employees,ratherthan
providinganalternativemethodto raisecapital.
Thatpurposeis thebasisfor the limited exemption
fromprospectusdisclosureforemployeeshare
plansofferedundertheAustralianSecuritiesand
InvestmentCommission’s(ASIC) PolicyStatement
49.

Normally,a companythatis issuingsharesmust
provideadequatedisclosurethrougha prospectus.
A prospectusis designedtoensureinvestorsare
fully informedandableto assessthebenefitsand
risksofinvestingina company,whilst allowing
companiesefficientaccessto capital.

39
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• advisetheGovernmentasto any
amendmentsthatmayberequiredto facilitate
theoperationofthe CorporateLawEconomic
ReformProgramAct 1999in respectof
employeeshareplanswithoutunduly
increasinginvestorrisk;

• if necessary,amendPolicyStatement49 so
asto facilitate thecreationandoperationof
employeeshareplans,especiallyin regardto
unlisted,smallandmediumcompanies,and
thoseinsunriseindustries,withoutunduly
increasinginvestorrisk; and

• advisetheTreasureronthefeasibility of a
specificdisclosuredocumentdesignedtobe
usedby the operatorsofemployeeshareplans
thatcannototherwiseusethedisclosure
exemptionprovisionsor theOffer Information
StatementprovisionsoftheCLERPAct.

TheCommitteerecommendsthatit bea
requirementthatthe following information
pertainingto employeeshareplansbeprovidedin a
readilyunderstandableform in all annualreports:

• thetotalvalueandsizeof all employee
shareplans,including thevalueof optionsand
otherequitiesandnumberthereof;

• thevalueandnumberof equitiesallocated
in theyearin respectof all plansandtypesof
equity;

• themethodof valuingtheequitiesand
determiningthesizeof allocation;

• theaggregateamountreceivedin the year
by all employees.The aggregatesumreceived
by directorsandexecutiveemployeesand
otheremployeesreceivingexecutive-level
remunerationshouldbeidentifiedasa specific
line item;

• the totalvalueandnumberof equitiesof all
sortsallocatedto, or exercisedby, directors,
executivesandanyotheremployeereceiving
executive-levelremuneration,andthevalue
andnumberof optionswhichtheyallowedto
lapse;

• whethertheequitiesallocatedin the yearin
questionor in previousyearsunderan
employeeshareplangaveriseto anexpense
for theenterpriseandthesizeofthatexpense;
and

• theeffects,if any,of theexerciseof those

To facilitateefficient fundraisingwhilst ensuring
appropriateconsumerprotection,the Corporate
LawEconomicReformProgramAct 1999(CLERP
Act) introducedcertainexemptionsfrom the
fundraisingregime,witha focusonassistingsmall
andmediumcompanies.Thebusinesscommunity
hassupportedtheimprovedqualityof information
availableto themarketasa resultof theCLERP
Act reforms.

ASIC is responsiblefor theadministrationof the
CorporationsAct 2001(theAct), which includes
issuingpolicy statementsonhowit will administer
theAct. ASIC is notordinarily responsiblefor law
reformor reportingto Governmenton specific
policy positions. Insteadof a formalreporting
processto Government,ASIC hastheability to
reviewandmodify itspolicy statements(suchas
PolicyStatement49) shouldit considerfurther
relief is warrantedor grantindividualrelief ona
caseby casebasis.

Enhancingreportingofemployeeshareoptionsis
being addressedthroughtheAASB process.

In theCLERP 9 policy proposalpaper,which was
releasedby theTreasureron 18 September2002,
theGovernmentformalisedits supportfor the
expenserecognitionofshareoptionspaidto
employeesin companyfmancialstatements.

The InternationalAccountingStandardsBoard
issueda draftstandarddealingwithaccountingfor
share-basedpayment,whichincludesthepayment
of optionsto employees,in November2002. A
final standardis expectedto beissuedin thesecond
halfof 2003. Commentsonthe draftaredueby 7
March2003.

TheAASB will adopttheIASB standardonceit is
fmalisedby theIASB, subjectto its own due
process.Theproposedapproachto recognising
optionsasanexpenserequirescompaniesto record
anexpenseagainsttheir retainedprofits. It is likely
thataftercompaniesmakeadebitentryagainst
their retainedprofits (to recognisetheexpense)
theywill makea correspondingcreditentryto their
sharecapitalaccountresultinginacapitalisationof
profits. (TheAASB hasindicatedthat thetransfer
oftheexpensedamountto the sharecapitalaccount
maynotbemandatedby theInternational
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The Committeerecommendsthat information
aboutall of anenterprise’semployeeshareplanor
plans:

• beheldby a designatedofficer of each
company;

• benotified to theregulatoryagencyor,
failing theestablishmentof suchan agency,
theAustralianSecuritiesandInvestment
Commission.

TheCommitteefurtherrecommendsthat failure to
disclosethatinformationor providingmisleading
informationshouldbeconsideredanoffence.

TheCommitteerecommendsthatwhena
significantproportionoftheequitiesheldby an
executiveor directorof a companyisto be
disposedofwithin atwo-weekperiod,fourteen
daysnotificationshouldbeprovidedto the
AustralianStockExchangeandtheAustralian
SecuritiesandInvestmentCommission,for public
release.Thethresholdwhich triggersthe
requirementfor suchnotificationshouldbe
determinedby theGovernmentinconsultationwith
theEmployeeSharePlanAdvisoryBoard.

Standard.)

To facilitatetheearliestpossibleadoptionof a
standardrequiringexpensingof shareoptions,the
AASB hasdecidedto issuetheIASB standardwith
a scopetemporarilyrestricted(until 1 January
2005)to equitycompensationfor employeesonly.
TheIASB draftstandardalso coversothershare-
basedtransactionswhichcross-referenceIASB
standardsthatwill notbeadoptedinAustraliauntil
2005.

Therecommendationis notsupported.The
Governmentdoesnotconsiderthatemployers
shouldberequiredto maintainanddisclose
informationregardingESSinadditionto what is
alreadyrequiredby the CorporationsAct 2001 and
AccountingStandards.

Theissueof whethera company’sinformation
shouldbeheldandmadeavailableby a designated
officer of a companyshouldgenerallybe a matter
for thecorporategovernancearrangementsof that
company.If suchanarrangementis adoptedit will
notremovethegeneralresponsibilityimposedon
thecompanyand its officersto provideand
maintaintimely andaccurateinformationrequired
by theprovisionsof theCorporationsAct 2001.

TheGovernmentconsidersthat theCorporations
Act 2001 alreadyprovidesa comprehensiveand
appropriatepenaltysystemfor failure to provide
informationor providemisleadinginformation.

TheGovernmentconsidersthat theexisting
regulatoryframeworkis generallyappropriatein
addressingthe investorprotectionconcerns
underlyingtherecommendation.In light of the
existenceof generalobligationsfor thedisclosure
of informationandprohibitionsagainstinsider
trading,it is notconsideredappropriateto enact
specificrulesrelatingto ESS.

optionson theenterprise’sfinancialstanding.

42

43 Therecommendationisnotsupported.

44 TheCommitteerecommendsthat theAustralian The Governmentdoesnotsupportthis
TaxationOffice andTreasuryevaluatethe recommendationastheestablishmentof an
feasibility ofrequiring,throughlegislation, employeeshareplanshouldbeatthediscretionof
employeeshareplansto provideguaranteedlevels theemployer.
of employeeshareownershipto differentclassesof
employees,in listedprivatesectororganisations

16
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thathavemore thantwentyemployees.

45 TheCommitteerecommendsthatwhenmore
informationis availableabouttheoperationof
employeeshareplans,a furtherParliamentary
inquirybeconductedinto theuseandnatureof
employeeequity arrangements,withparticular
emphasisonthefeasibility of:

TheGovernmentwill considertheimpact of
significantchangesin this areaon its currentpolicy
settings.

• providingequitiesat full cost;

• providing equitiesin enterprisesotherthan
in theemployerof thepersonreceivingthe
equity;

• furtherassistingshareplansdesignedto
facilitatesuccessionandemployeebuyouts
andbuy-ins andaselementsin industry
assistanceprograms;and

• allowing taxationconcessionsonsome
portionof acapitalgainarisingfrom thesale
of equitiesinto anemployeeshareplan,so
long astheproceedsareinvestedin another
enterprise.
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