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InternationalTreatyon Plant GeneticResourcesfor FoodandAgriculture (the Treaty)
Responseto IndustryStakeholderQuestions

Overview

1. The AustralianGovernmentDepartmentof Agriculture,FisheriesandForestry(the
Department)hasundertakenadditionalconsultationswith theGrainsCouncilof Australia
(GCA), GrainsResearchandDevelopmentCorporation(GRDC)andthe SeedIndustry
Associationof Australia(SIAA) on theTreaty.

2. Theseconsultationsaddressedanumberofspecificquestionsraisedby thesethree
organisationsabouttheTreaty’sobligations,including potentialcostsandbenefitsfor their
interestsfrom Australianratification. AttachmentA setsout thequestionstogetherwith
responses.

• A numberof questionsaddressoperationalmattersto beimplementedthroughthe
Treaty’sGoverningBody1. In thoseinstancesthe responserecognisesthat theviews
of thesethreegroupswould be importantin the formulationof an Australianposition
for GoverningBody meetings.

GRDC contributedanalyticalwork on the Treatyto thesediscussions2.

• Draftsof theresponseswerediscussedbetweenthe Departmentandthesethree
industryorganisations.

• StateandTerritoryagricultureagencieswereprovidedwith the questionsanddraft
responsesandan opportunitywasprovidedin Septemberfor joint discussions
betweenthe threeindustryorganisationsandagricultureagencies.

StatesandTerritories(whicharetheprimedirectusersof plantgeneticresources
coveredby theTreaty)recognisethe importanceof Australiabeingon theTreaty’s
GoverningBody in order to protectandadvanceour interestsin the new multilateral
arrangementsfor access.In consultationson Australianratification commitmentsin
supportof Australianratificationhavebeensoughtandobtainedfrom all Statesand
Territorieswhich alsoconfirm StateandTerritory interestsin participatingin the
multilateralsystem.

3. Thethreeindustrystakeholdersgenerallysupportthe Treaty’sobjectiveswhich
aretheconservationandsustainableutilisation ofplantgeneticresourcesfor food and
agricultureandthe fair andequitablesharingof benefitsfrom theirusefor sustainable
agricultureandfood security.

TheGoverningBody will betheTreaty’sprimaryadministrativeinstitutioncomprisedof all countries
whichhaveratifiedor adoptedtheTreaty. It will takeall its decisionsby consensus(unlessby consensus
it agreeson anotherapproach).This decisionmakingapproachensurestheview of eachContracting
Partymustbetakeninto accountin the GoverningBody
2 It commissionedastudy(by anindependentexpertProfessorDonMarshall)whichexaminedpotential
impactson theAustralianbreedingsectorundertheTreaty. It also organisedaseriesof seminarsonthe
Treatyby anoverseasexpert(ProfessorCaryFowler)
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Theyalsorecognisethe dynamicnatureof the broaderinternationalpolicy and
operationalenvironmentfor accessto plant geneticmaterialfor plantvariety
developmentwhichhasresultedin previousnonbindingarrangementsbeing
supersededby theTreaty.

However,thesestakeholdershavesomeissueswith ratification,andassociated
domesticimplementationconsiderations,as coveredthroughtheirquestionsaboutthe
Treaty.

4. The significanceof the Treatyto Australianplantbreedersandgrowersis that it
definestermsof accessby Australianplantbreedersto world widecollectionsof plant
geneticmaterialin thecontextof the newglobal frameworkfor conservationand
exchangeofplant geneticresourcesforplantvarietyimprovementrequiredto maintain
competitiveness.

• Australianagriculturedependsalmostentirely on accessto overseassourcesfor
theplantgeneticmaterialnecessaryfor improvementinnew plantvarieties.
Thismaterialis sourcedfrom manydifferentcountriesandinstitutions.

• TheTreatydiffersfrom existingarrangementsforaccessto plant genetic
resourcesfor food andagricultureby providingalegalframeworkfor minimum
reciprocaltermsof access3.

Themultilateralsystemestablishedby the Treatywill ôoversourcesofplant
geneticmaterialon whichAustralianagriculturalplantbreedersdependfornew
plantvariety development.This will includematerialcontributedby other
ContractingPartiesaswell asmaterialfrom collectionsof theInternational
Agricultural ResearchCentres,the latterofparticularsignificanceto Australian
growersandbreeders.

• If Australiawere to be anonparty, thenAustralianswould haveno direct rights
or obligationsin relationto the multilateralsystem.

5. Nothingin the Treatyrequiresderogationfrom our existingnationalinterestsin
its implementation.

• The Treatydoesnot requirelegislativechangeby theAustralianGovernment
andcanbe implementedadministratively.

• Treatysecretariatcostsareenvisagedasbeingfundedby theAustralian
Governmentthroughnormalbudgetprocesses.No costrecoveryis proposedin
respectof this contribution.

Treatyobligationsdo not changeexistingrights of industry,suchas common
lawrights or to claim propertyunderexistingdomesticlaws,for example
intellectualpropertyrights.

3As setout throughtheTreaty’sprovisionsfor amultilateral systemof facilitatedaccessandbenefit
sharing,whichcovergeneralprinciplesaswell asmoredetailedspecificobligationsfor both providers
andusersof plantgeneticmaterial,summarisedin theNIA tabledon 9 December2002
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Australianratificationof the Treatydoesnot preventbilateralarrangementsor
dealingswith nonParties.

Australiahasexpressedits supportforan openandfair systemof exchangein plant
geneticresources.Australiahasmadeclearthat to achieveits objectives,the Treaty
mustencouragewideparticipationandthatits multilateralsystemmustbe
implementedin acommerciallyrealisticmanner.

6. Potentialimplicationsarisefor industry interestsfrom theTreaty’sentry into
forcethroughtheoperatingenvironmentfor commercialcontractsinvolving useof
plant materialsubjectto termsundertheTreaty’smultilateralsystem.

• ThismeanstheTreatycouldpotentiallyhaveimplicationsfor industrywhether
or not Australiais aContractingPartyto the Treatyby flow on effectsunder
commercialcontracts.

• If Australiais onthe GoverningBodyit wouldbe ableto influence
implementationof the multilateralsystem.

7. Of specificconcernto the threeindustrygroupsarepotentialcostsfrom the
Treaty’sbenefitsharingobligationin contracts.Thesearelimited. The obligation
wouldariseonly in thosecircumstanceswhencommercialisingnew plantvarieties
incorporatingmaterialfrom the Treaty’smultilateral systemandwhenthatnew
commercialisedvariety is not madeavailablefor ongoingresearchanddevelopment.

Thestudycommissionedby GRDCas partof the consultationsconcludedthat
therewouldbe minimal domesticimpactfrom suchcommercialbenefitsharing
arrangementsbecausenew commercialplant varietiesin Australiaaregenerally
availablefor ongoingresearchanddevelopmentandwouldthereforenot be
liable foranypayment.

8. Closelyrelatedto the concernsof thesethreegroupson operational
arrangementsfor implementationofthemultilateralsystemaresomeissuesrelatedto
domesticmanagementof plant geneticresourcecentres.Thesecentresarethe prime
vehiclefor bringingplantgeneticmaterialinto Australia,distributingthisto breeders
andconservingmaterialfor lateruse.

• The discussionswith the threegroupsreflectedthe diverseviewsamong
Australianagricultureinterestson therolesandresponsibilitiesof such
Australiancentresin thecontextof changingcommercialstructuresforplant
breedingandcommercialisation.

• Governmentsinvolvedin managingcentresrecognisethereis adistinctsetof
issuesinvolving their reformin responseto thechangedenvironmentin plant
breedingandcommercialisation.Reformof the centresis not requiredfor
domesticimplementationof theTreaty. The Treatydoesnot preventAustralia
undertakingsuchreforms.

9. The DepartmentnotestheTreatyprovidesfor closecooperationwith other
internationalinstitutionsandorganisationsinvolvedin plant geneticresourcesfor food
andagriculture,includingwith institutionsandorganisationsin whichAustralian
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industryandgovernmentsalreadyhaveinterests.TheTreatyis thereforelikely to have
broaderimplicationsforAustralianinterestsin plantgeneticresourcesfor food and
agriculturein thenewglobal environmentfor cooperationandexchange.

• TheTreatyis theonly multilateralagreementdealingspecificallywith
conservation,sustainableuseandexchangeofplantgeneticresourcesfor food
andagriculture.

• ThepoliciesandprogramsadoptedthroughtheTreaty’sGoverningBody to
achieveits objectivesarelikely to haveaninfluential role in definingglobal
exchange,conservationandusepoliciesarisingin otherinternational
organisationsinvolvedin plantgeneticresourcesfor food andagriculture,
includingthosewith which industrygroupssuchasGRDC areinvolvedin
breedingandconservationactivities.

• Australianparticipationin theTreaty’sGoverningBody would enableAustralia
to progressits interestsin an integratedandstrategicmannerconsistentwith its
interestsacrossthe rangeofinternationalfora in whichwehaveinterestsin plant
geneticresourcesfor foodandagriculture.

10. TheAustralianGovernmentis committedto developingAustralianpositionson
mattersto beaddressedthroughtheTreaty’sGoverningBody in consultationwith all
stakeholders.

• Ofnote,someofthese,suchasoperationalarrangementsfor thestandard
materialtransferagreement(to underpinexchangesofplantgeneticmaterial
undertheTreaty’smultilateralsystem),will requirecarefulconsiderationof
theircommercialpracticality.



AttachmentA

International Treaty on Plant GeneticResourcesfor Food and Agriculture (theTreaty)
Industry Stakeholder Questions- Responsesby theDepartment ofAgriculture

Fisheriesand Forestry
1 Funding

(z) Whowill payfor theadministrationofthe Treaty(includingcostsof
membershipandmeetingTreatyobligationswithin Australia) andwhatare
thosecostsfor governments,farmersandtheseedindustry?

(a) TreatyMembershipcosts

Thereareno mandatoryinternationalmembershipcostsassuch,but therearelikely to
be costsassociatedwith theSecretariat.The Secretarywill be appointedby theUnited
NationsFoodandAgricultureOrganization(FAO) with approvaloftheGoverning
Body. TheAustralianGovernmentcurrentlyfundsAustralia’smembershipoftheFAO.
TheAustralianGovernmentintendsmeetingits shareof futuresecretariatcostsin the
contextofits fundingandmembershipofinternationalinstitutions. On thebasisofthe
costofsimilar internationalsecretariatarrangements,theDepartmentestimates
Australia’s shareofsuchsecretariatcostscould beoftheorderof$250,000pa.

(b) Domesticimplementationcosts

TheTreatybuilds on existing activitiesin plant geneticresourceuse,conservationand
exchange.While therewill be somedomesticimplementationcosts,theywill mainly
be basedon existingAustralianactivitiesin plantgeneticresourcesfor food and
agriculture. Existing Australianactivitiesin conservationandsustainableutilisation of
plantgeneticresourcesfor food andagriculturemeetourobligationsundertheTreaty.

TheTreatydoesnot requirelegislativechangebytheAustralianGovernmentandcan
be implementedadministratively.’ Australiahasconsiderableflexibilities in
implementationof activitiesundertheTreaty.

Implementationcostscanbroadlybe categorisedasbeingofa ‘generalnature’to cover
therangeof issuesto beaddressedthroughtheTreaty’sGoverningBody (whichwill
mainly involve governments)andthoseofa ‘commercialnature’arisingfrom beinga
partyto thestandardmaterialtransferagreementundertheTreaty.

Costsof a ‘generalnature’will mainly relateto Australia’srole ontheGoverningBody
andany associatedsubgroups.Newregulatorymeasuresto recovercostsof
participationin theGoverningBody arenotbeingproposedwith ratification. It is
intendedthatcostsofageneralnaturewouldbe a normalpartofgovernmentagency
runningcosts, fundedthroughbudgetprocesses.Theywould coverstaffingandtravel
costsassociated,asappropriate,with developing,representingandimplementing
decisionson mattersarisingthroughtheTreaty’sGoverningBody. Theremaybesome

This would coverproceduresto makematerialcoveredby theTreaty’smultilateral systemavailablein

accordancewith thestandardmaterialtransferagreementandwould takeinto accountrelevant
considerationsarisingfrompolicy commitmentsfrom StatesandTerritories.
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administrativecostsfor stakeholdersfrom any involvementtheyhavein participatingin
thedevelopmentofAustralia’spositionsfor GoverningBody meetings.

Thesecondtypeofimplementationcostarisingis thatofa ‘commercialnature’which
will be associatedwith theadoptionanduseofthestandardmaterialtransferagreement
to underpinthemultilateralsystem.The standardmaterialtransferagreementis
envisagedasacommercialcontractbetweentwo commercialinterests.TheTreaty
definestheminimumtermswhichmustbe containedin thisstandardmaterialtransfer
agreement.TheTreatydoesnotestablisharegulatorymechanismfor its useor
enforcement.2

Theuseofamaterialtransferagreementis notanewconceptormechanismfor industry
in accessingandusingplantgeneticresources.Australiahasstatedthroughoutthe
negotiationsthatthestandardmaterialtransferagreementwill needto be implemented
in acommerciallyrealisticmanner.

Thereis nothingin theTreatywhich requirescommercialintereststo changetheir
approachto useof commercialcontracts,beyondfactoring in conditionscontainedin
thestandardmaterialtransferagreementif theyusematerialsubjectto its terms. Nor
doestheTreatyinterferewith thecapacityofcommercialintereststo enterinto
commercialarrangementsdifferentfrom thestandardmaterialtransferagreementif
bothmutuallyagree.

While theremaybe a costofputtingin placea standardmaterialtransferagreement,
theremayalsobe administrativeandimplementationsavingsif a standardform of
contractsuchasthestandardmaterialtransferagreemententersinto commonuse. It
will be importantthat industrycontributesits views(including potentialcost
implicationsofany proposedarrangements)in thecourseof developingAustralia’s
positiononthestandardmaterialtransferagreement.

(ii) Whatrolewill monetarybenefitsharingunderthemultilateralsystemhavein
payingfor the Treatyandhow will it beset?

Monetarybenefitsharingis oneofanumberofsourcesoffundswhichhasbeen
identifiedin theTreaty’sfundingstrategy(Article 18) to implementtheTreaty’s
objectives.

Monetarybenefitsharingwill be requiredin someinstancesunderthe termsofthe
standardmaterialtransferagreement.The detailofthisobligationis definedthrough
specificprovisionsin theTreaty,namelyArticle 13.2 (d) (ii) andArticle 12.4 ‘. Oneof
theaimsoftheTreatyis to promotetheuseandfurtherdevelopmentofplantgenetic
resourcesfor foodandagriculture. The Treatyrequiresamonetarypaymentif new

2 TheTreatystatesthatdisputesundersuchagreementsareexclusiveto the partiesto thecontract.

ContractingPartiesneedto ensuretheyhavemeasuresin placein accordancewith applicable
jurisdictionalrequirementsto enablesuchcontractualdisputesto beresolved,for example,in Australia
contractualdisputesmayberesolvedthroughcontractlaw. Thegeneralcomplianceprovisionunderthe
Treaty(Article21)envisagesmeasuresto promotecompliance.
Article 12.4bringstogetherthevariousspecificobligationswhichmustbe containedin thestandard

materialtransferagreement.This includesareferenceto thespecificmonetarybenefitsharingobligation
of Article 13.2(d) (ii)
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commercialplantmaterialis developedfrom materialin themultilateralsystemwithout
allowing othersaccessto thenewvarietyfor researchanddevelopment.

The role it will havein payingfor theTreatywill be determinedthroughtheGoverning
Body in thecontextofits considerationson budget,plansandprogramsandfunding
(Article 19.3).

(iii) Whatis meantby ‘in line with commercialpractice’andhow will industryviews
be takeninto account?

Theterm‘commercialpractice’qualifiesthemandatorymonetarybenefitsharing
obligation(namelyArticle 13.2 (d) (ii)) ofthestandardmaterialtransferagreementso
thattheobligationmustbe consistentwith commercialandmarketrealitiesin its
implementation.Thiswill be definedthroughfurthernegotiationsin theTreaty’s
GoverningBodywhenimplementingthemonetarybenefitsharingobligationin the
standardmaterialtransferagreement.

In developingAustralia’spositionon thestandardmaterialtransferagreement
(includingthemonetarybenefitsharingobligation)it will be essentialthatdomestic
stakeholders(including industry,researchersandStateandTerritory interests)
contributetheirviewsif thearrangementsundertheTreatyareto be consistentwith
their interestsandtheir interpretationof ‘commercialpractice’. If Australiais on the
GoverningBody it caninfluencetheGoverningBody’sapproachto ‘commercial
practice’,including in respectof industryviews.

(iv) Will there bea commercialcostfrom benefitsharingflowingthroughto growers
in termsoftheprice theypayfor seed?

MonetarybenefitsharingundertheTreatyis prescribedasaconditionofthestandard
materialtransferagreementandwould apply in certaincircumstances,notably when
newvarietiesarenotmadeavailablefor furtherresearchanddevelopment.

TheTreatydoesnot interferewith how seedsupplierssetthepricesforthe seedthey
sell. Thecostof seedfor newvarietiesto farmersis determinedby seedsuppliers.
How seedsuppliersfactorin anybenefitsharingrequirementsfromtheTreatywill be
partoftheirnormalcommercialoperations.

Farmersuptakeofnewvarietiesis acommercialdecisionfor the farmingbusiness.

(v) Underwhatheadofpowerwouldanyfundsbecollectedunderthe monetary
benefitsharingobligation ofthestandardmaterial transferagreementandwho
will meetthe costsofthecollectionoffundsandpolicingofcompliance?

Thisquestionneedsto beconsideredin theoverallcontextofimplementationfor the
standardmaterialtransferagreement.Basedon currentcommercialpractice,thereare
likely to be only limited circumstanceswhensucha paymentmight be required.

It is likely thatanypaymentswouldbe madedirectlyby usersofthemultilateralsystem
into thecentralfundto be establishedby theGoverningBody for thepurposeof
receivingfunds. Forexample,wheretheGovernmentis a commercialparty, it is
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envisagedit would collectandpaybenefitssimilar to theway it would collectandpay
royalties.

Therole, if any,of governmentbeyondthatofbeingacommercialpartyto thestandard
materialtransferagreement(asopposedto aregulator)would be determinedaspartof
Australia’sposition. This positionwould be developedin consultationwith Australian
stakeholders.

TheTreatydoesnotprescribethat governmentshaveto be directly involved in
collectingfundsandpolicingcomplianceofmonetarybenefitsharingarrangementsin
thosecircumstanceswhereit is notacommercialpartyto thestandardmaterialtransfer
agreement.We do notenvisageAustraliapromotingarrangementsfor implementation
oftheTreatywhichwould involve thegovernmenttakingon sucharegulatoryrole.

2 Compliance

(i) Howwill compliancewith theTreatybe achievedandwill this involvenew
measures?Whatwill compliancecoverandwhowill be involvedin ensuring
compliance?

Thesequestionsneedto be consideredin theoverall contextof achievingtheTreaty’s
objectives.

TheTreatygivestheGoverningBody thetaskofelaboratingcompliancearrangements
(Article 21). Theoperationaldetailwill bedevelopedthroughfurtherwork, andwill
needto addressthe following:
• what, if any,institutional structuremight be necessary,andthenatureofthis

structure;
• themechanismsto triggercompliance,includingwhotriggerscompliance;and
• thescopeofactivities.

Australiahastakenthepositionthat theapproachto complianceundertheTreaty
should:
• promoteandencouragewideparticipationin theTreaty;and
• bepractical,costeffective,nonmandatoryandnonpunitive.

Thatis, we considertheemphasiswould beto implementpositive measuresto help
countriescomply, ratherthanadoptingpunitivemeasureswhichcouldactcounterto the
Treaty’sobjectives.

Interim activitiespreparingfor theTreaty’sentryinto forceenvisagecountry
submissionson compliancebeingsubmittedto theDirectorGeneraloftheFAO. These
would be compiledinto areferencedocumentfor theconsiderationofall countriesand
abasisfor eventualimplementationofcompliance.Australiais consideringmakinga
submissionandwill undertakeconsultationswith Australianstakeholderson its content.

(ii) Whatwill happen~ftheprivatesectordoesnot makeits materialavailableto the
multilateralsystem?Couldit be compelled,for examplewithin 2 yearsofentry
intoforcewhenan assessmentreviewofthisquestionis requiredunderArticle
11.4?
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ThemeasurestheGoverningBody might takeata futuredatein relationto the inclusion
ofprivatesectormaterialin themultilateralsystemwill be determinedon thebasisof
relevantinformationat thattime andthescopeoftheTreaty’sobligations. While
Article 11 anticipatestheGoverningBodyreviewingcertainmatters,it cannotcompel
theprivatesectorto makeavailableits materialto themultilateralsystem. Wedo not
envisageAustraliaagreeingto apositioninvolving anamendmentoftheTreatyto
compeltheprivate sectorto makeits materialavailableto themultilateralsystemnorto
decisionthatwould blockprivatesectoraccessto themultilateralsystemif theydid not
contributetheirmaterial.

(iii) Is therea risk that evenPGRmadeavailableforfurther researchand
develop~nent,e.gcommerciallyprotectedcultivarssuchas thosecoveredby
AustralianPBR,will trigger benefit-sharingpayments? Theassessmentreview
“within 5years”foreshadowedbyArticle 13.2(d)(ii) pointsto sucha risk

Australiawould not supportimplementationoffuturebenefitsharingarrangements,
(suchas in respectofmaterialsregisteredunderplantbreeder’srights legislation),if
proposedarrangementswereconsideredto becontraryto Australianinterests.

Giventhe five yeartime frameenvisagedfor review, theGoverningBody will havean
opportunityto addressthis issuein the light ofcircumstancesatthetime, including
experiencewith theoperationoftheTreatysinceits entryinto force. A key objectiveof
theTreatyis theongoingavailability ofplant geneticresourcesmaterialforresearch
anddevelopment.Any subsequentproposalsformeasuresonbenefitsharingwill have
to takeinto accountimplicationsunderplant breeder’srightsregimesandcould not
underminetheexerciseofthebreeder’sright underrelevantdomesticandinternational
law.

(iv) How will complianceco-existwith Australiancommonlawandwill compliance
interferewith business?

TheTreatydoesnot impedethecapacityofbusinessto enterinto commonlaw
arrangements(suchascontracts)for access.Australiancommonlaw rightsarenot
affectedbytheTreaty.

3 Implementation

(i) Will legislativechangeberequiredto implementthe Treatyin Australia?

No, theTreatydoesnot requirelegislativechangeby theAustralianGovernmentand
canbe implementedadministratively. Uponentryinto force for Australia,the
AustralianGovernment(asContractingParty)wouldmakethatmaterialunderits
managementandcontrolandin thepublic domainavailablein accordancewith the
termsto applyunderthestandardmaterialtransferagreement.

(ii) Arethereimplicationsfor intellectualpropertylegislationandprotectionin
Australia?

Thereareno direct implicationsforintellectualpropertylegislationin Australia.
Intellectualpropertyrelatedmatterswill howeverariseduringthecourseofinternational



10

implementationoftheTreaty,especiallyin respectofthestandardmaterialtransfer
agreement.

IntellectualpropertyconsiderationswerecontentiousduringtheTreatynegotiations.
Australia’spositionon intellectualpropertyis on theTreatynegotiatingrecord. It made
clearthat the treatmentofintellectualpropertyundertheTreatymustrespectdomestic
intellectualpropertylawsandinternationalagreements.

TheTreatyenablesAustraliato protectits interestsin intellectualproperty.

TheTreaty’smultilateral systemoffacilitatedaccessandbenefitsharingprovides
thataccessto materialprotectedby intellectualpropertyorotherrights hasto
respectandbe consistentwith applicablenationallawsandinternational
agreements.

Thepreambleto theTreatystatesthat ‘nothing in theTreatyshallbe interpretedas
implying in anywayachangein the rights andobligationsoftheContracting
Partiesunderotherinternationalagreements’.

As amemberoftheTreaty’sGoverningBody Australiawould beableto ensure(in line
with thepositionon thenegotiatingrecord)thattheTreatyimplementation
arrangementsdo notoperateto restrictAustralia’scapacityto implementdomestic
intellectualpropertypolicy underdomesticlawsandinternationalagreements.It would
be inappropriatefortheTreaty’sGoverningBodyto haveanyroleor oversighting
responsibilitiesin mattersrelatingto theprotectionorgrantof intellectualproperty
rights whetherunderdomesticlawsor internationalagreements.

Australia’sapproachwill be developedin the light of all relevantconsiderationsin the
contextofimplementationoftheTreaty.

(iii) WhatAustralianmaterialwill beincludedin the multilateralsystem?Will it
includeState/Territorycollections,materialheldby universitiesandin situ
material? Withreferenceto Articles11.2-11.4how doestheAustralian
Governmentasthe ‘contractingparty’ interpretits obligationsunderthese
articles, andcanthe Governmentdefineits definition of ‘other holdersofplant
geneticresourcesforfoodandagriculture’ inAustralia?

TheTreatydefinestheobligationto contributematerialto themultilateralsystemin a
mannerwhich protectsanddoesnotunderminetheexerciseofpropertyrights over
material.

In Australia’scase,theAustralianGovernment,asContractingParty, will be theonly
holderofmaterialrequiredto commitresources.TheAustralianGovernmentwill be
requiredto commitresourcesoverwhich it hasdirectmanagementandcontroland
whicharein thepublic domain(Article 11.2).

TheTreatydoesnotcompel ‘otherholders’ butencouragesthemto contributematerial
andleavesit to theirdiscretionto includematerial. ‘Otherholders’ in theAustralian
contextwould coverall/anyholderofplantgeneticresourcesfor food andagriculture,
including States,Territories,universitiesandprivatesectors. TheTreatydoesnot
automaticallyincluderesourcesfound in situ.
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As amemberof theTreaty,anylegal ornaturalpersonin Australiawould haverights to
accessmaterialcoveredbythemultilateralsystemoffacilitatedaccessandbenefit
sharingestablishedby theTreaty. If theAustralianGovernmentdid not ratify the
Treaty,Australianswould haveno directrights orobligationsin relationto the
multilateralsystem.

(iv) What is the roleofAustraliangeneticresourcecentresin implementingthe
Treatyandwhatare theeffectson theiroperationalprocedures,staffing
requirementsandcosts? WhatCommonwealthandStategovernmentsupport
will begiventoAustraliangeneticresourcecentresto enablethemto implement
the Treaty’srequirements?

In consultationson Australianratification commitmentsin supportof Australian
ratificationhavebeensoughtandobtainedfrom all StatesandTerritorieswhichalso
confirm StateandTerritory interestsin participatingin themultilateralsystem. These
commitmentsrecognisethat theTreatycanbe implementedadministratively.

StatesandTerritoriesarepotentiallyusers(in breedingprograms)andprovidersof
materialcoveredby themultilateralsystem. In mostinstances,their interestsin the
Treatyandmultilateralsysteminvolve legalandpolicy considerationswhichmaynot
impingedirectly on thedayto dayfunctionsofgeneticresourcecentres.For example
negotiationandenforcementofcontractsis usuallynotundertakenby managersofplant
geneticresourcecentres,butby commercialmanagers.

The extentto which geneticresourcecentreswould be directly involved in
implementingTreatyinterestswill dependon thenatureofadministrativearrangements
within eachjurisdictionandthenatureofits interestsin theTreaty. Forexample,in
mostjurisdictionsnegotiationandenforcementofmaterialtransferagreementsis
undertakenby contractmanagers,whoseadministrativerolesandfunctionsaredistinct
fromplantgeneticresourcecentres.As alreadyindicatedabovethereis nothingin the
Treatywhich requiresachangeto themannerin whichjurisdictionschoseto enforce
commercialcontracts. TheTreatydoesnot establishanyrequirementsfor tracking.
Australia’sgeneralpositionis thatarrangementsfor implementationofthestandard
materialtransferagreementneedto be simpleandcosteffectiveandencourage
participationin themultilateralsystem.

TheTreatydoesnot requireanyjurisdictionin Australiato makeavailablenewfundsor
to undertakenewactivitiesin conservingormanagingplantgeneticresources.

Thereareongoingdiscussionswith StatesandTerritorieswhichareaddressingtheir
interestsandimplementationarrangements.While concernshavebeenexpressedby
someagriculturalinterestsaboutthe futurerolesandresponsibilitiesofAustralianplant
geneticresourcecentresmoregenerally,this is an issuewhich is independentof
Australianratificationof theTreaty.

(v) Is overseas-sourcedmaterialcurrently heldbyAustraliancentresregardedas
beingheldin trustfor eg theIARCsand, ~fso,will it becomepart ofthe
multilateralsystem(and thereforesubjectto the benefitsharingprovisions)?
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Any materialsourcedfrom othercountriesheldin Australiancollectionsatthe time the
Treatyentersinto force for Australia,will onlycomewithin thescopeofthemultilateral
systemif it meetsthecriteriafor theirinclusion. Whenan IARC providesmaterialit
doessounderabilateralmaterialtransferagreementbetweenit andthe recipient.
Materialin, for example,statecollectionssourcedfrom IARCsremainssubjectto the
termson whichit wasobtainedandtheTreatydoesnot overridethis.

TheTreatyforeseesthat in trustmaterialheldby IARCswill alsobemadeavailableto
themultilateralsystemin accordancewith agreementsbetweenthe IARCsandthe
Treaty’sGoverningBody. Suchan agreementcouldnotbe retrospective.If Australia
ratifies theTreatyit will havea sayin thearrangementsbetweenthe IARCsandthe
Treaty’sgoverningbody to give effectto theoperationaldetailsfor themultilateral
system,including in relationto materialdesignatedasbeingin trust.

(vi) Will the Treatyimpacton industry investment(includingarrangementssuchas
the GrainsResearchDevelopmentCorporation (GRDC)sponsoredconsortia)
andwill the Treatyaffecthow theyoperate?

TheTreaty’sprovisionswill not impedethecapacityofindustryto enterinto
arrangementssuchastheGRDC sponsoredconsortiaoranyotherinvestment
arrangements.If industryusesmaterialsubjectto termsofthestandardmaterialtransfer
agreementit will needto factorthoseconditionsinto commercialtransactionsand
contracts,similar to its currentcommercialdealings.

(viz) Whatrequirementswill plantbreedersfacein commercialisingnewplant
productsincorporatingmaterialobtainedfrom themultilateralsystem?

If plantbreederscommercialisenewplantproductsincorporatingmaterialobtained
from themultilateralsystemtheywill needto factorin suchcontractconditionswhich
maybe requiredunderthe termstheyobtainedplantmaterialduringthedevelopment
process.Material transferagreements,suchasthoseenvisagedin theTreaty,already
underpinmanyexchangesofplantgeneticresources.andarenotanewconcept.

Article 12.4 oftheTreatyspecifiestheconditionswhich would applyto material
obtainedunderthestandardmaterialtransferagreementfrom themultilateralsystem.
Suchconditionsmayflow throughto thecommercialisationstageandin particularthe
requirementfor amonetarypaymentif thecommercialisedproductis notavailablefor
ongoingresearchanddevelopment.

(viii) Whatconstitutescommercialtriggeringofbenefitsharing? What is meantby
‘incorporation’ ofmaterialunderthemultilateralsystem?What is meantby
‘accessibilityandfreedomto useforfurther research”? Whatwill the level,

form andmethodofpaymentofbenefitsharingbe undertheMTA? How will the
MTA be bindingunderthepartiesin contract?

Thesequestionsarecloselyrelatedto mattersto be addressedin theoperationaldetail
forthestandardmaterialtransferagreement,whichwill be settledby theGoverning
Body.

Thefirst four questionsprimarily arise in thecontextofArticle 13.2(d)(ii) oftheTreaty
whichconcernsthemandatorymonetarybenefitsharingobligationin thestandard
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materialtransferagreementwhichwould only arisein certaincircumstances.This
paymentwould only betriggeredwhenanewplantproductis commercialisedwhich
incorporatesmaterialfrom themultilateral systemandthatnewplantproductis not
availablefor ongoingresearchanddevelopment.This paymentwould currentlyonly
applyto avery smallproportionoftransfers.

Onthefifth question,theTreatyenvisagesthestandardMTA would be legally
enforceablein accordancewith applicablejurisdictionalrequirements,butdoesnot specify
thenatureofsuchrequirements.Forexample,for contractsto be legally enforceablein
Australiaagoverninglaw provisionin thecontractis important.

Stakeholderviewson all aspectsofthestandardmaterialtransferagreement(which
includesthe five questionsrelatedto monetarybenefitsharing)will be importantin
shapingAustralia’spositionon implementingthestandardmaterialtransferagreement.
Wenotethe InternationalSeedFederation(ofwhich theSIAA is a member)has
developeda positionpaperon mattersraisedthroughthesefive questionswhichwill be
takeninto accountin developingAustralia’spositionon the implementationdetail ofthe
monetarybenefitsharingobligation.

(ix) Will therebe anyimpacton contracts? Will existingcontractsbeaffected?

Thereis nothingin theTreatyimpedingthecapacityoflegalandnaturalpersonsto
continueto exercisetheirrights to enterinto commercialtransactionsin accordance
with relevantdomesticlawsandanyotherrelevantinternationalagreements.Normal
commercialarrangementsandcontractsexistingatthe timeoftheTreaty’sentry into
forcewill notbe affected.

(x) Will the termsofthestandardmaterialtransferagreementalso apply to
Australianresearchers?fAustraliais not aparty?

It is importantto clarify anddistinguishbetweenrights andobligationsinvolving
ContractingParties(thatis theAustralianGovernment)andpartiesto commercial
agreements(suchasnaturalandlegalpersonsunderthejurisdictionofaContracting
Party) in mattersinvolving useofthemultilateralsystem.

The legalframeworkoftheTreatyappliesonly to ContractingPartiesto theTreaty.
Australianresearcherswould havea legal guaranteeof accesson the termsin the
standardmaterialtransferagreementif Australiais aContractingParty. If Australia
wereto be a nonparty, thenAustralianswould haveno directrights orobligationsin
relationto themultilateralsystem. In particulartheyhaveno rights orobligationsin
respectofaccesson the termsofthestandardmaterialtransferagreement.

Therecouldbeindirectconsequencesfor Australianinterestsarisingfrom international
useofthestandardmaterialtransferagreement.If Australianindustryusesmaterial
subjectto contractualarrangementsarisingfrom thestandardmaterialtransfer I’
agreementtheywill needto factorthis into theircommercialtransactions.Depending
on howtheGoverningBody settlestermsfor third partycommercialtransfersunderthe
standardmaterialtransferagreementandarrangementswith theIARCs, it is possible
Australiancommercialinterestscouldbe affectedwhetherornotAustraliahasratified
theTreaty. By ratificationof theTreatyAustraliawill be in apositionto influencethe
GoverningBody’s considerationofissuesaffectingournationalinterests.
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(xi) Will IARCswant to trackgermplasmtheyhaveprovidedandwill this cause
d?fficultiesfor materialtransferagreements?

Themultilateralsystemdoesnot envisagetracking(article12.3(b)).

It is up to IARCsto determineif theywantto trackgermplasmtheyhaveprovided. The
TreatydoesnotrequireIARCs to trackmaterialprovided,butplacescertainobligations
on thoseIARCswhichsignagreementswith theGoverningBody in respectofMTAs.
Theserequirementsincludereportingof MTAs enteredinto andtaking appropriate
measures,in accordancewith theircapacity,to maintaineffectivecompliancewith the
conditionsoftheMTA (article 15.2b).

4 Other

(i) Whatis the rationale/necessityfor Treatystatusto replacecooperativenon
bindingarrangements?

Therearemanynewpolicy andtechnologicalinfluencesin theglobal environmentin
whichagriculturalindustriesoperateandby whichcountriesexchangebiological
material. TheTreaty’slegalframeworkclarifies thepolicy basisfor international
cooperationin plantgeneticresourcesfor foodandagriculturein thenewglobal
environment,in particularthroughreciprocalrights for accessandbenefitsharingunder
theTreaty’smultilateralsystem.

TheTreatywill coversourcesofplantgeneticmaterialon which Australianagricultural
plantbreedersdependfor newplantvarietydevelopment.Thesesourceswill include
otherContractingPartiesaswell ascollectionsoftheInternationalAgricultural
ResearchCentres,the latterofparticularsignificanceto Australianinterests.The
internationalcompetitivenessof ourfood andagriculturesectordependsheavilyon a
steadyflow ofplantbreedingimprovements.To beableto delivertheseimprovements,
plantbreedersmusthaveaccessto plantgeneticmaterialwhich, for virtually all our
commercialagriculturalcrops,needto be sourcedfrom overseas.

(ii) Whathappensto the Undertaking,is it voidedby the Treaty?

A binding agreementtakesprecedenceover nonbinding arrangements.Thereis
nothingin theTreatyto specificallyterminatethenonbinding International
Undertakingon PlantGeneticResources.The FAO Conferenceresolutionadoptingthe
text oftheTreaty(FAO ConferenceResolution3/2001)recognisesthe revisionofthe
Undertakingto harmoniseit with theConventionon Biological Diversitywould take
theform of a legallybinding instrument.

(iii) Do naturalandlegalpersonshavea sayin the GoverningBody?

Only ContractingPartieswill bemembersoftheGoverningBody (Article 19.1) and
eachContractingParty will haveonevote(Article 19.4). Article 27 makesclearthat
only sovereignstatesmayaccedeto theTreaty. Thereforenaturalandlegal personswill
not haveadirect sayin theGoverningBody. It is possiblefor naturalandlegal persons
viewsto bereflectedin thecontractingparty’s positionfortheGoverningBody. For
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example,theAustralianGovernmentwould takeinto accountdomesticstakeholder

viewsin developingAustralianpositionsfor theTreaty’sGoverningBody.

(iv) Do nonpartieshavea sayin the GoverningBody?

Only Contractingpartiesmaybe membersoftheGoverningBody. TheTreatydeals
with nonPartiesto theextentthat“The ContractingPartiesshallencourageanyMember
of FAO or otherState,notaContractingPartyto this Treaty,to acceptthis Treaty”
(Article 31). TheTreaty’sguaranteeofminimumreciprocalrights offacilitatedaccess
andbenefitsharingis availableonly to Partiesanddoesnotextendto nonParties.

(v) CanindividualIARCswithdraw~ftheyare not happywith themultilateral
system?

Thereis nothingin theTreatywhich specifiesaparticularresponseby the IARCs if
theyarenothappywith themultilateralsystem. The IARCsareinvited to sign
agreementswith theTreaty’sGoverningBody in accordancewith provisionsofArticle
15. TheTreaty’sGoverningBody would determinetheoperationaldetailof
arrangementsbetweenthe IARCs andtheGoverningBody, including anywithdrawal
andterminationconsiderations.

(vi) Whatare theattitudesto the Treatyofthe countriesthat arethemainsources
(from thepublicdomain)ofgeneticmaterial forAustralia?

Australianresearchersneedaccessto materialfrom awiderangeofcountriesand
IARCs accordingto industrydevelopmentneeds. Suchaccessneedsvaryovertime.
Importantsourcesofplant geneticmaterialfor Australianinterestsincludecountries
whichhavesignedtheTreatyandsomewhichhavealreadyratified. Theyinclude
diversecountriessuchastheUnitedStates,Colombia,Chile, Turkey,Thailandand
CypruswhichhavesignedtheTreatyandcountrieswhichhavealreadyratifiedsuchas
India, Canada,EthiopiaandSudan.

(vii) Whatare the ‘disbenefits’to Australiaofnot rat~ingthe Treaty?

Thedisbenefitsto Australiaofnot ratifying theTreatyarethat:

• wewould haveno sayin thedecisionsoftheGoverningBody, andin particular
theoperationaltermsto implementtheTreaty’smultilateralsystem;

• wewould nothavelegalrights of facilitatedaccessto plantgeneticmaterial
coveredby theTreaty’smultilateralsystem;and

• thewrongsignalsmightbe sentto the internationalcommunityaboutAustralian
interestsandcommitmentsin plantgeneticresourcesfor food andagriculture.

Ourcommitmentsto afair andequitablesystemofexchangeundertheTreaty,andour
viewson makingtheTreatyworkable,havebeenplacedon thenegotiatingrecordand
reiteratedwhensigningtheTreaty. Australiais recognisedasa countrywhose
agriculturalindustriesdependon anopenexchangeofplantbreedingmaterial,
consistentwith ourinterestsin promotinga fair andopeninternationaltradingsystem,
particularlyfor agriculturalproducts.
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(viii) IfAustraliadoesnot rat~5’the Treaty, canAustraliapursue ‘bilateral trade
agreements‘with countriesthathaveeitherrat~fledor not ratif led?

EvenwhentheTreatyentersforce,it will notpreventeitherPartiesornonPartiesfrom
exchangingPGRFA,on mutuallyagreedterms,outsidetheambit ofthemultilateral
system.

5 Timing
What is thebestinformationavailableon whenan initial meetingofthe ExpertGroup
will be held, the expectedtimebetweenfinalising the Group’sreportsandconveningthe
Interim Committeeto considerthem, andbetweentheInterim Committeeandafirst
meetingofthe GoverningBody.

TheFAO’s Commissionon Geneticresourcesfor FoodandAgriculture(CGRFA)
contemplatedonly onemeetingofaregionallyrepresentativeexpertgroupto discuss
thestandardmaterialtransferagreementundertheTreaty. To dateno fundsare
availableandno meetingtimetableis foreshadowed.

Thereis no legalrequirementfor furthermeetingsoftheTreaty’sInterimCommittee,or
for anyotherplannedactivities, beforeafirst meetingoftheTreaty’sGoverningBody.
Dependingon progressin ratifications,it is possibletheTreatycouldenterinto force
andthenextmeetingis a first meetingof its GoverningBody. Suchameetingcould
occur90 daysaftertheTreaty’sentryinto force. The 2001Ministerial Conference,in
Resolution3/2001,calledfor meetingsrelatingto theTreaty, including its Governing
Body, to be heldbackto backwith meetingsoftheFAO’s CGRFA as far aspractical.
ThenextCGRFAmeetingis plannedforthe secondhalfof 2004.


