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MESSACE

ThetoIIoWin~ copiesof dociimenis~reforwarded~asyou req~iestedtoday.
Althot~ghthe Pe~irsonrnat~erappearsqr~ite simpleon thesurface, therearemany
iindercun-entsand complicationswhich inakeit hardto beconcise.I haveselected
thesedoc~ime~tswhicI~ seemto fit your requestbut theresultis somanythatI will
sendthe~ui~i 2 ii~st4lrneiflsduringtheafiernoon.

I. think that 1’ shouldprovidt~ you first with an overviewandwifl numberandlist all
ot thedo~oinentshereunderseriatim; ‘

BAt >RO1JN
I. A 2 pagedocuxrn~ntheaded“~The CoreQfthe Dispute - Pearson’and
2, a9. page do metx~headt4“Customsv Pearsoii”
3. A 3 pagedocnrnentheaded“An imus in P0~rson”
4. A. copyof thenotorious - Letter~1which wasaddressedto the

Law SocietyofN.S.W, thiswassolicitedby theLaw Societywhich
wasinvestigatinga spuriouscomplaintagainstmc.

!~LP~OSWUT~ON OEP¶EA1I~(iN AN~ WE USE OFAVERMENTS

5. A samplecopyofthe InformationschargingMr. PearsonanU kiis
Companywith ov~iding paymentot~dutyon “Maytag” commercial
washerextactprsimportedbythecompanyand enteredanddutypaidby
RayKatteofCridland Katte.CustomsAgents. The inlbrrnatioris
ir~chideda numberofaverrnentsandAvermentNo. 6 is ofparticular
interestaswill emerge:

6. An extract from theopeningaddressby theProsecutorfnr Customsin
theDistrict CourtbeforeUo~kingE)CJin which he(Roberts)staresthat
hewill not under~nycircumstancesbe Iead~ngevidern..c’frornexpert

95451413’
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TUE CORE OF ThE DISflh!~

~~ON

‘Tbed~puteis ~sio thecorrectra~ofdutywhich Pearsonasseitsis 2%.
Thejate of2% ~y appi~for aev~ra1:r~ason~ but P~iwso~VsQustom~Agent (Ray
:e~’ 4hoseT.C~0. 8530085 , • • •

• T..C ,C)~ $~300 ~requir~da~ap@citytnorethai, I0kgs pe(batckiar~d t1w~w&4s to be
c~tkt4~ited~‘oniadeemingfomiulaexpi~ssed~ tlw T,C,O.. (describedas
~Note)

.. ‘fhe Ii~rmularequirediihat thecapacityof the“cylinde,” bemeasured.
~w Maytag chines h~VC.I c~ut~r cViinderwhich holdsthewashingwater.ni~cl an

• innerp~rfrw~ited“baskefwhich i~ usedonly in the sr~kI~ying~’pr~e~ss.
rhe capacity~f theo~ier cylind~r is largeenoughto c~mp1ywith IC85300~5but.:
tlie~ basket~’i~ too srna;[L. •..

~ Ray Kattehadno4oubtthatthere’iant cylinderwastheo~fler~ytind~ arid~t~1
rnnb~rsofIhe laundryniachinetr~tde ~n~recwith him.
i~i th~:AAj,, theThbun~ldecidedasaquestionoffact, t~n its own initiativearid

• withoul evidence. that the innercylitiderwastherelevant~ylir~der.h alsointide
• s~ftawwhich wereappealedto ~heI~ederalCou~tandcorrectedther.~.

The FederalCourt hadriojux~bctiori to consider~indin~sof fact from ib~
Thl~isia~ butwasableto rule,a~aque~rionofIawl,that therelevantcylinderis th0

-a • &r~e.w~d~~oiitroThfh~ ~a~acityofthen~achine ~
• • The.I=~4I.l~e4eralCourtahoexpressedtb~opinionthatthemachineswttre~‘washer

• • ti~irs” This would leadinevitablyto classificationunderthen1ten~84,40.9
with cIrzf~ at themteif 2%buttheproceedingsin Qiat Courtwerelimited to
whetheror i~ot Itern~i 84,40, or 84.40.2 applied (je. whethertheyweredomestic
or eorntnercialtypes~.It wasconclusivelysl~ownthat theywereconunerciai but
~liet~ ..6ficf~renc~beforetheFedem] Cowl precludeda ruling o~i Ite’in 84.49.9
in thatCourL
Insubsequentpro~ecutionproceedings.Pearsonhadava~ilableexpert wi sses • •

• who c&ikl pi~ov~th~ttheoutercylindercompliedwith the IkdoralCouWS niling
• but rbL P~o cutionraisedtheargumentthatthise le~ce‘Was ~precln4ert~’by ibe,.

l~der4QodrtandA.A.T.decisionsandcouldnot beledin theprosecutions.
• • • .~ The t~ros~cutionargumentwas~“‘ted until a “StatedCasey’to thetoui~tof

• ~i’tfluUal Appealemphaticaliy rejectedit. The appcalCourtalso reinarkedon the
dearthofevidence’~led by theProaecution.It GOuldnbtdfr(~.’cttheJ2~StriGtCOWt

to di~ntissthechargesbecauseot’tlie possibilitythat theProseculion might
be ableto.aniemid.i~s a i~ents(aubsequt~ntlyit wastijiable to do so)andbecause
ofthenal~re.~ a StatedCase.On thefailure to amendbenigconceded,the
l)iattiut Coor~•a~ amatterollaw wasrequiredto di~rnissthechargesbutIJosking

• E)CI ~ctirtedto follow rhedirectionsofthesuperiorxiurt.
On ‘retnrn .orthe.resat~sof the“StatedCS~’~to. tiut I,)i~trict

• udo~tedan e~imordinarva tagoni~mat the result • Coral,the judge • •and purportedto ~elective1y
a •v~y .~rnall pai:tofthedecisionwithoutacceptingthestiictrestrictions• •

• pl~tcedon ~Lch••aPpi•icalioxi andignoiin~alternativedefences,lie convicted

/
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-witnesses.This is a concessionthatthe evidenceofexpertwitnessesis
thenornialway of proving(Xis~oms Tariff Classificationarid, hence,the
amountof dutypayable. Mr. Robertsalsoissuedthe threatof“carting
I !oskingDCJto theCourtofC~rimirnmI Appealunlessheagreedwith him
(Roberts). Thereis alsothedeliberatejruisdiscriptionofthemachinesas
‘washing machinesdespite the cle~uiy expressedopinionoftheFull
FederalCourtthattheywerewasherextractors.

Mr. I~QbeL’tS neverresiledfrom his refusal1~ leadevidencethroughout
therhanystagesof proceedings.

• T Threepanesof thetranscriptbeforel-ioskiitg DCJon 2/2/96(i.e. after
uet~irnof the matter from th~Courtof CriminalAppealWhich advised
his, Honour thattherewasrio tsszeeesk*ppel,respdicaiac~r d~ct~on~in
remot~ which the prosecutioncould rely). In effecttherewasa dearthof

• • &denc~’e” which niight onlybe remediedWa suitableavermentoffact
• • cotddbeaddedby wayof amendment.Page5 ofthe transcriptshows

that theprosecutionattemptedto“expaud~’thewording of theformer
• Averment6 ineludir~gseparatingit into 2 pasts. Part(a) wasof no cff~ct

therebeingagreementon that fact from thebeginning; theissueto be
de~idedwiis which wasthe “‘cy1inder’~ referred.to in theNote toTC
8530085andthis ~aIledfor legal interpretationbeforeit could haveany
effectas Ibundby theCourtofCriminal Appeal.

I~agc7 of thetranscriptshowsthattheproposedamendmentin Part(b)
wasabandoitedby theprosecution. if anavermentofThct, thiscould
haveaided(but notconclusively)theprosecution.HQwever..~twas
clearlyanavermentof law andwas ibandonedfor thisreason.

8. A documentheaded~Annexure‘El’ “contAining relevantvxtraetsfrom
R~a~ons ~fKirby AICJ in theCourtot’ Criminal Appe~.l His brefhten
agreedwith him.

9, A commentary.on P~iragraph60 of the reasonsof Wood C.J.at C.l~. who
held that theprosecutionwould havefailed absentaneffective • •

am~iendxnentofthe averment~.Therewasalsoa questionofthe right to
leadrebuttalevidenceascontemplatedby Seclion255 (3) of theCusWms
Act, 1901 and ~isualpractice and procedure.

More ~ofollow

Reg. nson
Sohc~tor

I
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Pe~trsonnotingthatN.&W iegislationpreventeda4irect appealfrom his
decisioi~.
N$.W~ ~egis1ationprovidesanalternativeform ofreviewbutit is incumbenton
theappiic~iiit to first exhaustaU ol herforms ofappeal. This wasdoneby seeking
an oi-derfor d~nia16f~atura1justiceandptoceduralfainiess.Noevidencegoing
to themeritsof13w convictIonwt~rebefbrethecourtsin thisphnse.Although
sor.nej~idgescommentedtbsttheycould seeno error,they did not b~vethe

• evidencebeforethorn To supportthiscomment.
• in theabsenceofareview~nechanii~n’in Commonwealthlegislation,Pearson

W(nhld:flOW seemto beehgtl)leto hsvehis convictions~evicwedunderN.$.W.
proceduresespeciallysinceCustoixisdtoseto investtheStateCourtswithfederal

• :ju~isdiCtirYfl However,when Pearsonappliedfor s~ch~reviewCustomsraiseda
• kig~t~chni~Jobjectionbasedon the“separationofpowers”doctrine contrary

to wl.iat iii’ Oirmb~idsmansaidin his AnnualReportof 1989/1990at P~ge43 and
despitetb*~ fact thatU~e IJireetorofPubfr~Prosecutionshasneverresortedto this
device. Theobjectionhasbeenheardby WoodJ.in theSupremeCourt ofN S.W.
butnod~sionhasyetbeenhandeddown,.
If W~,od ~reac.~besa ~-onchtsionadverseto l~earsbnbecauseheis boundby eariie~
~eiiei-alrulingsoftbe High Court, thetechnicalobjectioniscapableofbeing

• appealed at,greaiexpenseto eachp~Iy as.theThgh Courtis quite ~apabieof • N
t~ti~iIxg it~ earlierdecisionstidv~i1• with th~specificproNein.

• TheobjectiQnby Customs OfelTedTo in theprevionsparagraphis the hi~i ofa
• l&~g seriesof~nanoeunesadoptedbyCizstomstopreven~ I~earson tionlobtainiTig

th~hearingon the merits to whichheis entitled. This is thesi~thsuchoccasion
and,ast~vt~nthis iii the“pipeline’~ This isthe actioncommencedby Pearsonkb~
the~etuniofseizedgoodsandthesolicitor for Custojusis ~dreadyitying to
•preventabearingon thenieiitsonceagain. There is onlyonereasonwiw such
deterii~in&l arnlconstantlyrepeatedstepswould betakencontraryto nonTial

• • prc~seeutionethicsandthat is consciousnessthat theconyictionswerewrongly • • • -

• ob~Iir(l.
• Pearsonhasotherremediesavailablebutco5t,stressandtimestrongly indicate
tb~th~~na~tex•shouldberesolvedquickly andeco~iomically Unfbrtunately.

• • history~b~wsthatCustomsarepreparedto, andhavein thepast~,usedthe
unlimited l5nancialresourcesoftheCommonwealthto “grind” their opponents

• ji~to ib~t~ssionthrou~Jt•htckoffuxds:
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the • ~ i)elegatesoftheComptroller-GeneralofCustoms(nowCE.0) beganmakingTariff ConcessionOrderstbr commercial
washerextractorsandother laundryequipment.

• From 1982, Ci~stomsCommerciallnvestigiitionOfficers
commenceda campaignto resfricttheapplicationoftheseOrders
apparentlyatthe behestofEmail Ltd. who fearedthat, b~auseof • • •

• thedeterioralingquality oftheirprod~ict,thesmallercommercial
machineswould startlo encroachon theirmarketdespitethelarge
pricediff’erenti~Js(aboutdoublethepriceof tlw’ donie~ticp~’oduct).

• In 1982and 1983disputesraisedby Customswerereferredto the
AdministrativeAppealsTribunal but woredecidedagainst
Customs.In onecase,Customsarguedthatacoin operated
machinewasa domesticmachine.

In 1986,Cust~nispurportedto createaTariffConcessionOrderfor
• • Commercialmachines(TC 863141). However,this Orderwas

fo~ndsomeyc~a~kiterto havebeeninvalidly createdbecause
Customshadfa~ledto properly Gazetteit.

• in I9~7, raidswerecarriedout~onall importersof”Maytag” and
“SpeedQueen”washerextractorsin all $tatesdespitetheir failure

• with ‘~Spee4Queen”in 1983 andcontrarytotheapparentlyvalid • • -

TC 863141 whiohhadbeennotified asapplicable.Machineswere
seizedas fort~ited. On variouslaterdatesprosecutionswere
commencedagainstall importerswhohadactedon theadviceof
their severalCustomsAgents(Brokers)andenteredat the
~oncessiona1rateof2%duty; in manycasestheychoseto rely on
ant)thetConcession()zder(TC 8530085)but this, in noway,
precludedthemfrom alsorelyingon TC 863’14I asbothappearedto
apply. In I~ea~&n’scase,thedecisionto utilis~ TC 8530085was
ha~cdentirelyon theadviceof Ray Katte,theCustomsAgent - see

• Mr. l(att&s s~taternent.

• becauseSub~Section269C (1) of theCu.~to,nsAc4 l!Wl (asit then
was)madethe creationofConcessionOrderTC 863141 •

mandatory,CL1StQTnSundertooktovalidatedit butdelaysby
(‘ustomslimited theeffectoftheOrder. The~HarrnonisedTarifF
operatedfrom 1stJanuary,[988andCustomsarguedthat theOrder
could notbevalidatedsoasto operatebelbrethis date. If theOrder
hadbeenvalidly cre~i.tedasall believedon Cu5torns’adviee~thenall
of the importerswho hadbeenraidedhadthis additionalbasibto
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support the corrnianess of theirentriesprovidedthe machines were
commercial” aswassubsequentlyproved to be the case. It is clear

that the primary purposeofCustomsat this time wasto havethe
machinesidentifiedas domestic so asto extend;“Tariff Profcction”

• (illegally) to thelocaldomesticmachines.

On 25thNovember.1988;PearsonchallengedtheCustonis’ ruling
• which• wasoriginally that the,machineswere“domestictypes’X As

their grow~dsfor this assertionbecameincreasinglysnspect,new
additionalgroundswereadded,inairily directedto whetherAustralia
StandardAS 2040of 1977 over-rodethe ~deeming”note in TC
85~30085and wheiher“capactty” of the cylindershouldbe
measuredin alternativeways(e.g.by deductingthevolume of the.
agitator,by limiting thecapacitytotheamountfilled whenthe
machinewasswitchedon etc.). At onepoint, Customsraisedthe
questionwhetherthe “basket”wasthe relevantcylinderbut this was
abandouedandno evidenceor argumentw~ts directedto it.

Theidentityof therelevantcylinderfor thepurposesof TC •

~53OO85was cleatlytheoutercylinder(which, in all cases
exceededthe required100 litres) because:

(i)• This i~ thecylinderwhich contai~isthewashingwater~

(ii) • • The “basket”playsno partin thewashingprocess
beingoxiiy activatedfor theextraction(“spin drying”)

• cycle;

(iii) Cusix~mshad conductedanoverseasenquirywith the
i~iuf~cturer of “Speed (?ueerC~ntachinesandhad

been told that the outercylinder wasclearly the
relevant• cylinder;

• (‘iv) TheCustomsfile on whichTC 8530085hadbeen
• • createdshowedthattheDelegatewho createdit

intendedthatthe outercylinderwould bethe relevant
cylinder;

• (v) A previousCustoms’ruling in Brisbaneconfirmedthe
outercylindertobe relevant for thepurposesof

• ~‘capacity”.

(vi) Pearson has (and always hashad)experttrade
witnesses (the traditional ~Lin•f~flfledobservers”
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prescribed by the Fcdera~ Court as appropriate, to

disputes). :Ea~h of theseunequivocallydeposeto:

(a) the outercylinderbeit~the relevant
cylinderfor thepUrpoSesofTC &30085;

• • • and

(b) the goodsarewasherexf~ictorsand not
merelywashingnv~chines. It follows froin

• • • this factualidentificationthattheyare
Glassifiable underSub-item84.40.9in the

• CustomsTariff and aredutiableat tberate
of 2%. No offenc~sweretherefore
comzn~tted.

• • •Th~ decisionoftheAdministrativeAppealsTribunal was handed
• • • downon 1stAugust., I 9t~9but Containedvariouserrorswiich

ne~es~itatedanappealto the FederalCourton pointsof law there
~ii~g no jurisdiction for appealsasto facts wrongly found.

Altkiough it wasurine~essaiytohis decision~DeputyPresident
f3annonin theAdministrativeAppealsTribunaldecidedthat the
inner ~basket’~was the relevant cylinder for the purposes of TC
8530085. I-Ic appears to have done thisafterdiscussionswith a
salesman in a retail store selling domestic machines. Sub-section 33
(1) (c) of the Tribunal’s Act allows for informal fact finding but the
CourtofCriminalAppealhaslaterruled that such findings are not
admissiblein prosecixt.ion$eventhoughtheyboundtheFedemi
Court in civil pro~dmgs.

Onappeal. the Fed~xal Court found al•i issues of Jaw in favour of
Pearson(especiallyon the~ornniercialissue)butwasunableto
makefindingsof fact. Wilcox J. heldthat the eylinderwhich

• coi~trolledthe iria~hitics’ capacitytowashwa~the relevantcylinder
andih~ Full Courtstatedthatthemachineswerewashetextractors
and not washing machines.

• In New SouthWaks,criminal prosecutionproceedingswere
commenced blv Local Court inforinationsagainstPearsonon 12th
September,1989 andaganistTavemarPty, Ltd. (time importerof
~‘Sp~edQueenmachines)on 24th June, 1991. The hifomniations
e~d~ibitedagaiustPe~mxsonwere laterrepisteedby amended
inf~rmationson 30thNovember,1991. In otherStates,(JUaSF-

I

k.
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criminal proecedirigswereconunenoedbet,in eachcase,werelater

• “settled”without convictionsbeingrecorded,

• Thehearingof thechargesagainstPears~ricommencedin the Local
C~w~t in August, 1991 andcontinuedinto Ihe nextmonth. The
Prosecutionsuccessfullyarguedoverstrenuousobjectionsthat the
AdxninistrativeAppealsTribunaldecisirnasmodifiedbythe
FederalCourtconstituteda decisionin remwhich precluded
Pearsonfrom leadingevidencethat hewasinnocent. An expert

• • witnesswascalledby Pearsonto provef~ctsthatwould lead
inevitably to the~onelusionthatthe con~ectrateofdutyh~id been
paid and that Pearson~’sCustomsAgentwascorrect. The
Magistrate.upheld(wrongly a~ laterappear~)that suchevideucewas
precludedfrom beingled. Inevitably, Pearsonwasconvictedand
heavy(minimum)penaltieswereimposed.

• Following convictionSrecordedin theLocal CourL Mr. RayKatte,
Pearson’sCustomsAgentconveneda m~etingwith Customsaimed
at clarifying his part in die decisionto enterPearson’sgoodsat the
rateof 2%. P~scntfor CustomswereMr, ‘2lreg Collins andMr.
Mick Drury and Mr. Katie gave asincereandemotionalsubmission
thatMr. Pearsonwasinnocentofanywrongdoingand that the
decisionwashis (Katte’s). Mr. Collins adoptedsuchahard~*nd
iiiflv~dble approachthatMr. Katie, who hadalwaysbeenastaunch
supporterof CustomswasJiter4llyreducedto tears. Collinsthen
specifiedteimsunderwhich he waspreparedtomodify the
prosecutions.Ho requiredPearsonto payasumin excessof
$70,000.00notwithstandingthatdutyallegedlyshoripaidwasless
than$30,000.00.Mr. Peaxson.who wassufferii~g a h~a~i co~d~tion
broughton by stress,appearedto beaboutto acceptthesetermsbut
Collins wenton to insist theMr. PearsonpersonallyasweU asthe
•c&~rnpr~nyalsopleadguilty to somecharges.Thesetotally
unreasonabletermswerethen rejectedby N4rYearsonwho valued

• his unblemishedrecord(Iloskiog DCJ laterdescribedhim as~an
honestman”). Thereasonfor Mr. Collins’ unreasonableattitude
becameapparentsometimelaterwhenheindicatedin from of
WitnessesthatMr. 1~~arsonwasbeingpunishedt~rthwartingthe
Customs’intentionof imposingdomesticraicso~duty on small
commercialmachines.

• TheprosecutionoftheSydneyimporterof 4SpeedQueen”
machines(TavemarPty. Ltd.) alsocommencedin theLocalCourt
but, in this case, noattemptwasmadetopreventthe1)ef~dant
leadingexculpatoryevidenceandthiswasdone~ In theresult,all
chargeswhich were~iii’iflarto thoseaguinsf’Peitrsonwere

I



18/12/ 2003 15: 21 85451413 A REG BENSON PAGE 08

9545141 3

dismissed.A ditVerentdisturbingfeahirein this prosecutionwas
thataCustomsOfricergave~.widcnceand producedtheouter
cylinder jiom whathe ‘4llegedwasa ~SpeedQueen”machine.A
witnessfrown E.n~til Ltd. then gaveevidene&thathehadmeasured
theoutercylinderandfound it to have a capacity well shortot I~00
litres. E~uring a recess,thecylinderw~sexamined~ndThundto be
not fron~ a ~SpeedQueen”machine. Onbeingrecalled,the
CustomsOfI~certhenadmittedthatthecylindercamefrom a
“Kleen Maid” machinewhich is thedomest~cmodelproducalby
SpeedQaeen~The con~esponding•cylinderfrom the“SpeedQueen”
machinewasconifortablyin excessofthecritical 100 1itTe$. Later.,
a complaintat this apparentperjuiywasmadeto seniorCustoms
Ofticerswho promisedanenquirythroughInternalAffairs but that
eujuiry hasneverbeenconducteddespitefollow-up requests.

• Pearsonappealedto theOist#ictCourtwherethe?roseeutorfirst •

statedthat hL h~dnointentionofeaflinganyevidencebutwould
rely on thesameargumentaboutthe ‘~‘prectusiveeffect” of the
Tribunal/FederalCourt s decision. ‘This submissionwas argued
heatedlyfor nearly a week, Ultimately, Hosking OCJ also upheld
the‘~preclnsiveeffect” decisionand convictionagainappeared
inevitabt~. In thesecircumstances,Pearsonrequested~osking DCJ
to statea caseto theCourt:ofCriminalAppealseekingadviceon
severalpointsbut in particular,theargumentas to “preclusive
ciThef.

• On 1stOctober,1993a detailedkiter wassertt to theAustralian
CiovetwnentSolicitordetailingreasonswhy theprosecuttollof
PearsonoffbndedtheTrosecutionPolicy oftheCommonwealth”
by theAttofney~GcneraLThisplea fell on deafearsandthereis
.~~ied~ubtasto whether•or•~ot Customswerefully appraisedofits
contentsby theAustralian0oVernnleutSolicitor.

• During preparationoftheStatedCase,adrat1~profferedby Customs
containedtwo paragraphswhich wereirrelevantandunduly
prejudicial. This wasbroughttothe atteaitionof of • •

theAustralianGovernmentSolicitor’s Officewho wasgiventh~
alternativeofagreeingto their deletionor defendingtheirinclusion
bctbreliosking DCJ; agwedtotheirdeletion.

• About oneyearlaterand immediatelybeforetheStatedCasewasto
h~ consideredby theCourtofCriminal Appeal,counselt~r
Customs instruxt~dby oftheAustralianGovernment
Splicitor’s OfiThemadeseriousailegatiotisto HoskingDCJ against

• •• ~r~or~7s solicimrtotheeffectthathebad falsified theStatedCase.

F

I

• I
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• i~wasplain that theCustoms’legalrepresentativeshadimproperly
contacted1-Iosti;g1)CSprior to tbt~ pi~b1ic accusationill op~~Court
and.thatHis Honourhadjumpedto anunfavourableconclusionasa
re~ilt Counselfor Customsadmittedthathehadno eVidenceor
OttI~t instructionsto supp4,rtthis outrageousallegation. Never-die-

••les~ it hadiheeffectofdelayingthehearingof theStatedCaseby
somemonths,Subsequently, sawfit to lodgea
compiaintagainstPearson’ssolicitorwith theLaw Society axid the
Legal Commission.Those~o.mplnintswe.redismissedand
consid~wationw~sgiven to theacticinsof andhis counsel
buttheabseni~eofa soundrecordedtranscriptsavedthemfrom
serioustrouble.

• It is now obviousthat hasbeenimproperlyusinghis
• • discn~dited complaint to mislead senior Customs Officers as to the

solicitor’s integritywheneveranyattempthasbeenmadeto m~ikc
representationsto Customsot the CustomsMinister. An ex~ampJe
maybe foundin’ the attEhedcopyofa k~tterfrom theformer
CustOms’Minister and this actionconstitutes~criminal ofThnce,
apparentlyby contraryto Section 171PoftheLegil

• • •Profe,ssioh••Act~•I9’i7

• It ~sfrom this pointthat aggressiontow~irdsPearsonand
• Pe~irson”ssolicitor haspassedfrom difficult to outrageous.,

• On I st Dc~ernber, 1995,theCourtofCriminalAppealhanded
downits decisionwhich washighly favourableto Pearson.it
rejectedthe“preclusiveeffect’~ submissionoftheProsecution,held
that therewasa ~‘dearthofevidence’7to provethat thegoodsas
washerextractorswerenot dutiableat the rateo172%in theirown

• • • ri~ht (thiswould’ bea completetkfence‘fi)r Pearson- e.g. you
cannot’“evadepaymentof duty” if you havepaid thecorrect
amount)held thatan avermentthatCustomsbelatedlysought‘to rely
on w~is invalid asan aven~itofhiw andsa4dthai.while Hosking

• f~CJcouldhaveregardto The decisionsof the FederalCourt, he
rnusi.considertheevidenceon whichthatCourtwasforcedto rely
and which wasin~tdrnissiblein theprosecution.Otherrestrictions

• werepla~edon If oskingDCJ but thepossibilityThatCustomscould
~ITe~tivcl•yamendtheir invalid avermentwasleft opentoHosking

• :DCJ~sdiscretion.

• • • • Thedecisionot theCourtofCriminalAppealcamebackbefore
Hosl<ingDCI on 2nd February,1996atwhich timeCustoms,
attemptedto amendtheavermentdisallowedby theCourtof

• CriminalAppeal.To beeffective~,theamendmentwould haveto
6
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averfactswhich would permit theCourtto concludethattbe
ambiguousward“cylinder” in TC 853008S~shouldbeinterpreiedso
as to rnea~iiwe inner~ andnot theoutercylinder. It would
alsoneedto averfi~cts which wouldprecludeclassificationunder
Si~h-item84,40,9intheCustomsTariltasoutlinedin Page34 of
the reasonsfor decisionoftheCourtofCriminal AppeaL It is
recordediU the t~twscriptof 2ndFcbruaiy~ 996 thatneither
~mcndrnentwasableto berriade Theprosecutionwasableto
mal=ea minor amendmentto the eft~ct that thecapacityof Ihe
basketwaslessthan 100 litres butthishadneverbeenin dispute
und addednothing. At this point, Ilosking~)CJwasfacedwith a
completedabseiweof anyevider~cewhichwould permithint to
coiwi,n; however,headopiedanattitudeof belligeimee(described
by an(rn-lookeras“going baiIisti~”) and indicatedthathewas
preparedtoconvict. At this point, Pearson’scounselsoughtto k~ad
theevidencethatPearsonhadalwayswantedto lead(proofshad
beenpreparedandwitnesseswereavailable). Thisevidencewould
pi’oveaffirmatively thatPearson’sCu~totnsAgenl hadcorrectly
enteredthegoodsandthatthechargesshouldbe lisiised,

osk’ing DCJret~isedto allow suchevidenceeventhoughhe had
allowedID Prosecutionto re.’opentheir caseto attemptto amendt~te
defectiveaverment.Oneca~i only speculateat thecausefor this
outburst.

l3ecauseofanomaliesin New SouthWaleslegislation,adirect
• appealfrom ~loskingECJwasnotpossibkand,on connsel’s

• advice.,anapplicationh’,r Certiorarifor denialof procedural
fairnesswasmadeon behalfof Pearson.Pearsonattemptedto put

• iii -issuethecorrectnessofHosking[)CJ’~decisionaspartof the
applicationfbr CertioraributCustomscounteredthis by havingall
documentsrelatingto this issueremovedIi~~rn the file arid n~t
~;o~*IdcredAs partof his subsequentreasonfor decision,Meagher
JA saidthathecouldseeno errorbuthavingremovedthe rek~vant
~ioc’.iment~~ibis naturallyfollowed,

• a Pearsonappliedfor specialleaveto dppcaltotheNigh Court.
tmniediatelybeforethis application~vasheard,TooheyJ. explained
that theHigh Courtonly had thecapacityto hear~ibout100 cases
p~t yearandmustselecttho~cwhoseresolutionwould havethe

•~id~stpossibleapplication;theCourtshouldno longerbesimply
rc~arded~ a CourtofA~pea1. Whentheapplicationcameon for
hearing,oneJusticewashighly critical of1-loskingDCJnot
grttnti•i~ leaveto Pearsonto re-openthedeft~ncecaseand was
preparedto grantspecialleave;however,the2 remainingJustices
were’ n~t prepar~tto grant leave.’ This wasprobablythemost

.7



A REG BENSON PAGE 1218/12/2003 15:21 85451413

95451413

si~ccess[ulapplicationdealtwith that day,all beingrefhscdsonic
• quite perfunctorily.

o FLavin~ exhaustedall otheravailableavenuesofappeal(albeitnot

thew4y seemedopento seeka merit reviewthroughAd, 190Q. However,Customselected
to challengethej’arisdictionoftheSupremeCourt on highly
techni~al groundshavingno relationto the merits. Considerable
costs weregoing to be involvedsoPearson,who wasby now
awareof theanimusdirectedto hissolicitor by
decidedto instructanewsolicitorwho, in toni instructedMr. R.
ParkerQ.C. to adviseon themerits. Mr. Parkerwho is a veiy

• • seniorandeminentcounselwith experiencein Customst~iriff issues
• • a~aUlevelsandhavingnoprior contactwith this dispute, caineto

• Vhe corulusionthata miscarriageofjusticehadoccurredand
pointedto anadmisskrnby HoskingDCJ thathehadfailedto
comply witl’~ directionsgiven to himby the CourtofCriminal
AppeaL l’his opinionwassubmittedto Customsto supporta plea
for thematterto be allowed to go throughto beconsideredon its

• h~rits andthussaveconsiderablecostson eachside. in
theAustralianGovernmentSolicitor’s Office took it on hirnseWto

• • adviseseniorCustomsOfficersthatMr. ParkerQ.C. waswrong;
is somewhatbreathtakingcomingunsupportedfrom asolicitor

“with no experiencein Customstariffissues. Subsequently.
had“written a detailedIett~r in which hi~ ignoranceofTariff

• ~s•manifest.

• As Customspersistedwith theirattackort thejurisdiction(4 the
SupremeCourtthematterw~sar~iedbef’oreWoodCI. at CI. (ai
c(fl18idcrabk~expense)and His HonourfinaJiy ruled thattherewas
jurisdiction and‘the Customs snbmissionswererejectedwith costs.

* Wood C.J.at C.L. oon~idereda written applicationfor the Twitter to
• • brt~v~Wedby theCourtof CriminalAppeal. Customssi~pp’lied

submissionswhich werefar from accuratebutno
o~po+tw~itywasgivento makeoral submissionsor to addressany
c-on r~s thatHis flonour mayhavehadin thisveryesotericareaof
thelaw. After havingthematterbeforehim for well overa year
WoodC,i, ~t CI. handeddown his decisionon 30thJune,l‘99 to
the effectthathewasnot persuadedthatthiswasanappropriate
caseto besentto theCourtofCriminalAppeal. It is apparentfrom

• his written reasonsthat His [Fonourmademany errorsof law and
1~ct sterrimingfrom thelack ofopportunityto addresshim. Typical
andfundamentalofhis errorsis thestatementatParagraph60 of his
~C8~5OflSthat “~The prosecutionswcnddthereforehavefailed, absent

• I
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a,nendr~mnt afAverinent6, .for k~cA ofevidenceas $~ the dry linen
capacity of the machines, thL~ being the cribcal issue upon•iv•hich•
//wfalsenessqftheenby turned.” As previousiynoted,the

• Prosecutiondi~J fail to ef~ctively_amendtheir Avermen;No. 6 asto
dry linen capat~ity. in addition,there wasno evidenceto neg~t•iv&
classificatiouunderSub-item84.40.9and this alsois a completed
defencefor Pearson.

• As aresultofthen~anyappaxent errors in the reasons of Wood C.J.
• • it C~L, a“holding” appealhasbeenfiled reservingthe rightto ti~c

~ fonwil appealwithin 60 days. Customshavefiled a Noticeof’
Motion which seemsto be~tleastprematurebut hasindicatedthat
awide varietyofabstractissueswill becontestednoneofwhich
goesto the meritsof theconvictionsaswell asanappeal(out of
time~ from the decisionofWoodCi. atCI. regardingjurisdiiion.
Properlylitigated~suchissuescould involve coststobofli ‘~ides of
up to $5O~,00O.OOstill witb~ut addressingthemeritsof thecase.

• This clearly is a. tacticto furtherdrainPearsont’s financesso•~s to
• crushhim into submission;it is atacticemployedfar tooregularly

• ~y Customsand otherexamplesmaybequotcdwhero
Coniinonwealthfundshavebeenusedimproperlyto defeatjustice.
A remarkby counsel%~r Customson the lastoccasionthatthis
in~iUerwasbeibrethe Cowt confinnsthat this is the intentionofthe
proposednewissues.

• • In summary,all Pearsonwantsis his ‘~day in court” wherehecan
haveahearingonthe meritsandbeabletocall evidenceof
innoc~m~ce. Theextraordinaryandexpensivelengthsthat Customs
have~oncto topreventa hearingon themerits demandsan
explanationespeciallybecauseit sooffends&~ccepcdprosecution
dhics. Theextrememalalidesrevealedin letter
(r~erredto below)to theLaw Societyis concentratedon Pearson
and hissolicitor but alsoe,~tendsto other importersandtber~ is
corrobomtingevidenceto support claims. The
ta~ti~ of usingthefinancialesourcesot”the Commonwealthto crush
Iiti~ation opponentscanalsobewell demonstrated.

OFilERMAII’ijA~

Therehaslong beenevidentthemosti~itenseanimuscomingfrom two
solicitotsin theAustralianGovenimentSolicitofsOffice anda similar
numberof CustQrnsOfficers. Thesepersonshavegoneto extraordinaTy
iengtii~ to avoid any hearingon themeritsand it is c-learthatthey realise

• • thattheo~1corneof suchahearingwould favourPearsonandbring into
questionthevastsumsofmoneyexpended.Themanipulationof
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manytimesdiscreditedcomplaintto theLaw Societyis an
ottenc~c~uthasnow broughthim undonein amud-i moreseriousmatmer.
FoIlowhi~his lastreque~*for his original complaintto bereconsidered,th~
Law So~ietyhascalledfor a reportby andIbis hasrevealed

• a qui-~eunac~eptabkattitude andpractisesby th~ tWo solicitors. Thereitre
alsoa1ie~tionsofanattemptto suborna witnessandperversionsofthe
co~*rseofjustice. Thereseemsto beawealthofcorroboratingevidenceto
supportth~ allegations.

• I

• rn
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ANIMUS I PEARSON

Forearlyindicationsofa~iirnustowardsall importersof sm4ll industrial
laundrY~wtchjnesseethe documentheaded“C ustom~ v Commercial
Laundry Machines”

Animusdirectedat Pearsonseemsto have~on~niencedwhen hethwarted
• • Customsplansto extractdutyat thedomesticrateandnotat the lower

commercialratewith thedecisionin theFedenil COL1rt~ althoughit was
PearsoWsfirst Ibray in this area,his successcomesal theendofa series
o1deteat~for Customs.Clearly Customsweretrying to extendsome
unoiThial~ndillegal “tariff protection’ to Umail Pty~ Ltd. who were
producingdomesticgoodsofextremelypoorquaIit~sothat some
domesticuserswerepreparedto paydoublethe price for a reliable
commercialmachine.

At leasttwo LegalOfficers in theAustmlianGovernment Solicitor’s
Officewerepreparedto assistin procuringamiscarriageof ,justiceonce
thePearsonprosecutionwascommencedandtheso-called“preclw~ive
effect” submissionwhichelfectively preventedPearsonftom defending

• the prosecutionehazgeson themeritswasutilised. f1avii~g beena
prosecritorin the AustralianGovernmentSolicitor’s Office andthe
superiorof bothof theseLegal Officers, ~accostedtheLegalOfficer who
hadthecarriageofthematterin the Local Courtandsaidwordsto the
cffi?c{ ‘You know thattheCrown doesnotdo this, it is contraryto
‘prosecutionp~incipie~”. I—Ic replied “Look, theoffice is goingto be

• privatJse4~nd•clientswill be ableto chosetheiz~own solicitor. We think
that 3D LegalOfficerpositionswill be lost if we don’tgive thec1i~nts
what theywant sowe don’t follow thoserulesanymore”.

PearsonwasinevitablyconvictedwhentheMagistrateaccepted(wrongly
• as it laterwas heldby tiw Court ofCriminal Appeal)the “preclusive

etThct~’ argumentandPearson’sCNistornsAgent, whosedecisionit wasto
enterthegoodsastheywere.,maderepresentationsin thepresenceof
another,f’irstly, to CustomsOfficer GregCollins, Who hadthecarriageof
theniatterfor Customs.He wastold wordsto theeffect ‘~Bu1 we know

• that‘they arereally domesticmachines”thus indicafingthat the
prosecuttonswerea ~pay-.back”f~r proving Customswrong yetagain on
thedomestic/coinm~wcialissue~indalsoarefusalto accepttheobviously
correctdecisionoftheFederalCourt.

PAGE 15
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The ngentthe~i approachedCustomsOfficerJohnt-tawkesworthwho
madea similar statement.

Therethenfollowedaseriesofproceedingsin variouscourtswherethe
prosecutionrepeatediyuseddevicesto preventahearingon themeritg
beingobtained. Thesearedetailedin thedocumentheaded“Ctuonoiogy
ofP~’eventionof a hearingon themerits in Pearsonby Customs”. At least
fivc (5) instancesaredetailedand a sixth is threatened.

An esci~iati~mofanirnustook placeon 28th Februay,1995 whenI • was
summonedwithoutnotice to JudgeUosking’sCourtwhereJ wasaccused
in opencourtof falsifying theSlatedCasesignedayearbeforeby deleting•
two panigr~phs. l’his falseaccusationwaslaid by Mr. P~Robertsof
counseli~structedby Mr. Robertsacknowledgedthathe
had no inslructions to justif~’ his aUegationsbut assertedthatthesolicitor
who previouslyhad carriageoftheStatedCasewouldnothaveagreedto

• theamendment.hi factthatsolicitor hadagreedto thedeletionof thetwo
paragraphswhichwereirrelevantto theissuesin disputeandwerehighly
prejudicial! Suchanallegationcould leadtoboth Mr. Robertsandhis
instructing ollicer beingstruck off therolls ofpractitionersashad

• • • happened in thecaseof Mr. PeterClynesomeyearsearlier.

Duringthenextweeks,therew-asa flurry ofactivity wherethose
responsiblefor theallegationssoughtdesperatelyto extricate themselves
evenby hying tojustify their actions ox postfacto. Fortunatelyfo~ them,
thepz~ceedingswerenotsoundrecordedandtheshorthandcoi~rt reporL~r
failed to geta completelyaccujatetranscriptalthoughseemingly

A complaintwas lodgedby Mr. Martin Churchill, solicitor, in whose
office I wasthenworkingon thestrongreconunendationofMr. T. JAealey
of’ counsel. Ultimately, it wasdecidedthattheevidenceofthe imperfect

• wscriptwasinsu~icientto dealwith thoseresponsiblein sucha serious
n~atter,

haslodgeda“tit-for--tat” complaint againstme with theLaw
Societybut it Was rejected. OvergJ~years, has,fr~ time ‘to

• timt, tequesredtheLaw Societyto review theirdecisionandhasbeen
unsuceessliileachwime~ f-Ic lias~ recetidyagainaskedtbr review.

I wa~p~aled~: obsessivepersistencewith a complaint
• which wasplainlynegatedby thetranscriptfix thevital daybut I h~ve

PAGE iG
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recentlybeenadvisedtlua, wheneverI raiseissuesthat are diffiQult to deal
• • with, his tactic is to discreditmeby sayingto his client words to the effect

~~oUcant•takeflOliCe of Benson,he is beinginvestigatedby the Law
Society”. • Coincidentally.I havebeenmakingthe strongestrepresentations
yet now that I have,for the first time, beenprovidedwith the re~xsons L
advancedby his Office for sayingthatthe independentadviceofMr.
ParkerQ~C. is wr~n~andhis freshrequestfor his complaintto heagain
re-it~vestigatedseemslinked to this asmy advice&orn Canberrais thathe
hasusedthe tacticof referringtothe investigationofhis newrequestasa
meansof-discreditingtue.

A[1 examinationof thecorrespoi~dencefrom to myselfwill
• • show intei’nperatelanguage.

it seemsclearthat is aware(hatdie cotwictionswerewrongly
• obtainedbut is determinedto maintainthemnever~theless. •

this mattereQalbtfledwith othersthatI act in plusothersin which other
‘solicitors’ w~e‘inv&4ved dearlyshowthat theunacceptable“culturr?
identificd~in ihe CommercialhwestigationareaofCustomsby the Senate
SelectCommitteeis aliveand well despitethe iriuIti~million dollar
ex~penditw-eiti i’eparatio~asandattemptsto eradicateit - Theundesireable
officers had beeii reducedin numbersfor afew’yearsbutarenow
sp~ea4ing’tbeirpract-icesto neweoxtiers- seeattached. A newdimendon
hasbeenaddedin that somesolicitorsin theAus’tralianGovernment
Solioitor~s Officearenow activelya~sisxiogtherecalcitrantofficers.

1k
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I~tyI~~T( I N•r•F Rf~:MT I ~Y’JA1..

Mrs E3tizabeth MacC~rtach~e,
Professional Standards,
LawSociotyof N$W,
170 PhiltIp street.
SYDNL~Y NSW ~6O1.

Dear Mr~ MacConaeh~e,

PAGE

2 •• ~i2~7

/ ~1 Macquaik~ Road,
$pringwood, NSW 2777

2f’~jj~~

6~Jft1~ik~ftfy 19999?2~1I. sgo(4

Corn~Iaint against Mr Ro~j. Be~isofl by

refer to otg r~ceritt~Ieph~n~ cQfl\/~rS~AtiOfl.

(~m rr~ost ooneern~c$that myname~is being impropeily used in
vendetta againstMr R%~. Benson. • • •

wa~•bo~n on 1~ ~cember’ 1942. was admitted as an Attorney, Solicitor and
Proi~torof tI’ie ~vprem~Court of New SovthWales on 2~ November 1966. 1
commen~d workin9 ~isa solicitOr in the Commonwealth 1~eputy Crown Sohcitor’o
Office on 2~ August 1967. (The name ot that office was later changed to the
Australian Gov~rnrner~t Solicitor&$ Office.) 1 retIred on 2 ~ebruary1999.

In June 1S~94 1 t~ad the carr1ag~ of ~ Customs Prosecutiop a9ainst N~iI H~roId
Pearson & Co. Pty Limited and against Neil Harold Pearson. Mr Rey. B0neon acted
for tbe defendants. The defendants Were convicted Wi ~heLocal Court arid appealed
to the L~istriCt O~urt where the appeal was by way of rehearing. At tt~e coriclusion of
the hearing on 14 June 1994, Coun~e1 for the deferidants a~ked the Court to state a
case to the Cotu’tt of Criminal Appeat~ The events which followed are set out in my
aftidav~ d~tecJ 24 March 1998, 0? which I understand that you have ~ copy.

Ihaddisoussioris witli Mr B~nsorV I understoocithose discussions t~elate to
format ot the Stated Case to comply with the ~equir~m~ntsof the

Court~f Criminal Appeal Registry I did not understand thosediscuss~on~ to r~Iate
to th$~e~tof the StatedC~e Which had been agreedbetween our respective
Counsel.It is qsit~tlearthat Mr Bensonand 1 wereat some point in those~

•di~cu~siOns ~t cros$-purpose~.

• in Sep?~eiriber and October 1994 I was In Scot!und th~dng gfid~v~ evidence for‘defence of d~it~tue proceedings being trought’agair,~t the’Cotl~A0r of Cu~tome
5 the

y D’Aquino ~ro. Pty. Limit~l ~risipgfrom the seizure by Qu~tornsOfficers of ~
containertank ot Scotch whisky. In January and February 1995 1 was ~t~in in

for the taking 01 evident~e on commission in those proceedings, in the5 Scotland
‘h~nsff Court ot~la~gow and Strathkelvin, pwsw~nt to ~n Iriterlocutor of the Inner

Houz~e of the Court of Session.

S Th~ Stated C~e was to b~ li5fed before the Registrar iri the Court of Qriminal

S
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Appeal• while I was ~nScotland,so I arranged wiLh my colleague Mr AIoxa’~cier
McLeod Walker to attend for me. I understand that there may be some dis~ut~ by

in Ibis regard.

• While I was in $eoU~nd 1 had a•rumber of telephone conversations with
It wa~ practice to telephone ma in the ~tternoon, ~astern

Australian Tlmsi, ~o that in ~•IasgoWin Scotland it was the early hours of the
morning ~tccoi’dirigto k~re~riwiCh Mean Time. On one such occasion in late,
FeLru-ary 1 ~5 he said to inc words to the effect, ‘T~erison has aIte~ed the stated
Case that was a9r~ed between Roberts and F~onz~ni. He says that you agreed to
•iVl said words to the effect, ~ Qidn~t agree •t& that. I did a9ree to changes to the

• format to comply with the Rules but I didn’t a~~ee to any changes to the ~greedtext.”

On my return from $‘cotland to New South Wales, ‘said to me words to
the effect,~l Want to nail Benson. I want you to give ~nethe evi~1ence to do so. If you
don’t,. l’ll conclude that you entered frito a conspiracy with Benson. it’s Benson or
you.

This appmach adopted ~y • put me in a very difficult position.
• • No dout~t that was. intention. I did n6t• believe that we were d~ating

with anyThing oth~’r than the result ~t ~nur~ortunate misunderstanding - irrrit~ting,
time-wasting. frustrating, annoying, but nothing more sini5ter than that. I did not
believe that Mr $enson h~d done anything dishonest. l3ut as an oflicer of the
Comrnonwe~lth Public Service I was legally obliged to carry out lawful directions.
My belief that the action which intended against Mr Benson was
unju~tif1od,• inappropriate and undignihed would not be a defence t&•a charge under
the Public ~tvice Act (CommonweaI~h) 0f faiUng to carry out a lawful direction.

The threat by that be would conclude that I had conspired witf~
Mr ~3~n9onw~s paiticularly woi~rying. It was not that I feared a formal charge.
I had not cor~s~ired with Mr B~nson~ thet-e was no evidence against me and I could

S have noconceiv~;ble motive for entering into such a conspiracy with Mr Benson.
However, if stated that as a suspicion to his superiors, then that slur
could contint~e to~ damage Inc k~r years without my ever having a proper opportunity
to defend myself. I have known 6f other similar instances in the Australian
Governr~ent So~icitor’.~ Office both before and since.

So, having been directed to produce an -affidavit. accoi’diticJly, under dures~,• I duly
did sin. on 24 March ‘1995. In my aff,d~vit of thatdate I confined myself•~tr~k~tly to th~
facts to the bost ol my l<nowleclge, belief, understanding and reeollecbon. •

objected that my affidavit was insufficiently incrlminator~’ ot Mr E3en~ori.
I erid~avour~d to mollify him (not very successfully) by pointing out that I could only
depose ~to what I could say on oath and. be cross~examin~d upon: I suggested to

that ~heCourt oY Criminal Appeal was unlikely to interest itself in the
matter in the:way irr which••I gather h~ hoped.

).~~1y thereafte,~ I l’-iacl a Convorsation w~tii • who wa~
immediate supervisor. I told that I did not not think that the Court of
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Qrirn~nal Appeal would Want to invoJv~••itsel~ in tt1i~ way- I-fe said words to the
•effect,’~Ob, hinl~ they’ll take a very ~eri6usview of it. I want to see Reg Benson
strvcI~ off.’~ in that conversation, as he had done on several previous o~c~sion~,5 ex~r~y~s~d resOntment of the fact that a ~U~ntof Mr ~ersonhad complained
to•th~ Ombi srn~tfl aboUt a matte of which had the cQrrlagC.

• As I had accurately predi~t0d, the Court of OrirnirI~I Appeal took no action of the
linci for which arid had e~pr~ed th~uir hopes.

S
A~c6rdi•ngl~t. • then made a oorrwlaivfl to the Professional Standards
Committee of the Law Society ~galnstMr Benson.

Shortly ttwr~after, I hada conversation with who was then
t~lrector of L~qat Services in charge of the Sydney Office of the‘At4stralian
c~overnrnent Solicitor’s Office, in referenceto th~ cot’nplaint which had

• made to the Li~w Society against Mr Benson. I said words tQ the effect, ‘1 dorVt thinI~
this Is the sort of thing the Crown SoIi~itor’s Office, or tho AGS now, would irivolve
itself in]’ ‘1-fe said, “Well, it’s notbeing done by the OffIce.” I’ said. “Yes. but I don’t

• think thef~’s ar~ything in it.’ said.i~orVt you, ?“ I sai~J. “No, and
I~ve been PrOVOd a tue prophet. I said that I didn’t think the Gourt Qi Criminal
Appeal wouk~ take it up and they didn~tP He said, havo really
g~t i~ in for ~3~risori.”I said, 1 know, but I don’t th;nk like that. I know that Reg Benson

be very ri~ating but I dorVt think a cQrnplalnt to the Law Society i~ a sensible
response.” ~aid,“Yes, hopefuIly~t~ll all blow o~ier shortlyi I said, tet’s
hope so. -,

Not long after that transferred to Melbourne as Director of Legal
~rvi~s•iri ~ of tho Melbourne o~fio~ of the Australian Government Solivito~,
I ui”iderstand that he ha~ s;n~e retir~id.

At this point I would interpolate the somewhat obvious cornmer~t that if the complaint
were in fact an official complaint by the Au~trahan Government Solicitor, it would be
signed by the Director of Legal Services In charge of the Australian Government
Solicitor’s Office in New South W~l~s arid would antn~x a statement by me (a* the
solicitor having conduct ~f the matter at the relevant time) setting out The t8cts arid
in~Jicating the dishonest conduct of which 1 believed Mr Benson to b~ guilty. Yet, as
I ~indeistand,no such signature ~ndno such ~1aten~enthave ever been furnished to
you-

• and each ~ttggestedto rrle that I should myself complain to
• the] aw Society a~inst Mr ~onson.I. said to each of them individually that•l••Wa~•nojt

• willing to do so~ Obviously, I could not lawfully be directed to make a private
complaint in Toy own name, so thoy both f~ft it at that.

I nott~i tha1’~ appears to have an obsessIve fhation about Mr Benson
• • Havinq both gentlemen over a number of years, • aflittide

le~wes me at. a loss I know of fl(Aflifly Which:WOuld justify it or palliate it I gather that

m it. rn~y onqinate from some pe~ion~l: ynidy:e frbm::th~ tim#~ when Mr ~enson was
supervisoi.

U
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I ~ni not myself in regular contact withy Mr Benson. The correspondence between
himself and •mysel~ in the course of the Customs Prosecution ot Neil Pearson ~nd
Ne~ P~rson’$ company will indicate that at tirne~ we were very irrit~tted with each
otli, Some of the stances Mr l3enson took ‘at ihat time are matters to me OW
personal regret and sorrow. However, throughout that time we were always able to
communicate with eachother in a manner befitting “professional gentlemen who
had the h~r~our to b~ Attorneys, Sohoitors arid Proctors of the supreme Court of
N~w $~uth Wales.

Throu9h a c ar~ce meetingwith Mr ~erisor’iin the street recently I learned t~ my
• surprize i~nd annoyance that complaint against Mr ~3ensorir.~m~ins

on fool and that my name is being used in that connexion. I had understood that
• complaint had been very properly disposed of years ago.

• •l do not entOrtain any personal animosity against Mr Benson and havenever done
so I do b~Iieve that the Law Societydisciplinary process ought never be used as
-~ri instrument f~r personal ~nirnosityand spite. At all relevant tirne~, I felt that Mr

• • 2en~on wasendeavourin~to careyout his duty to hi~ client as I wasto mine. I do
notbelievethat Mr ~ensonever intended tQ deceive me. I do not believe that Mr
Benson ever interidedto mislead theCouit. I protest agaihst my r~ame being used
in rkJiculous personal vendetta a9air’ist Mr Benson, I re~pectfu1ly
submit that tlii~ US~ ~1my name is not proper professional conduct by a solicitor.

• •i respect’fulIy’f~quest the ~rofess~onalstandards Committee of the Law Society of
NoW SouTh Wales to bring this matter to an en~ once and tor all.

• • 1 am wilhng t~ provide further inrormation it• required. I wilt testify to the foregoiri~ on
oath if requfred. If that be necessary, I will be swort-i in Scottish form ~s authorized
by the reiev~tnt section of the Oaths Act 1900 (New South Wales).

I shall look forward to heaiingfrom you in this re9ard at your earliest convenience.

Yours sincerely,

hL
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For hearing at the IJt~ca1 Court St J~rnes Cer)tr • ill Elizabeth
Streets Sydney,
Qfl the day oL~ 19

flW~W~T]~cflf (G~~~R~L PU1~POSES)

N~W SOUTH WAU$
111 ~L ABETS STh1~T
$YD~L~Y ~ro WIT

)
) S~CTIQN~ 234(1)(a)

CUSTO~ ACT 1901

~3EIT P EM~ER~D that on this d~y ~
.i~ th~ year of Q~ Lord one thou8and nine hund~-e~ ~r~d
at Sy~tey in the StZte of New South WaleM THE COMPTR0bt1I~R-G~NERAL
OF ~J~’OMS, by
an of~ioer of C’~to~s duly deJ.egated,by the said Comptroller—
%~one~”ai of Custox~s t~ in~t.itute this Customs prosecutio~ in the
nane of the said Co~ptrol1er-~ener~1 of custo~ ~ppear~ before
~ the U.ndersi~ned, one of Her jeety’~ Juetice~ duly assigned
to keep the Peaceot Our La~y th~ Queen in and for the State of
New South Woles and inf6rius nie on oath ~nd avers that •

P1~ARSON ~ Co PTY 1~JXHITED. a c6mpany ~iu1y incorporated i1~ and in
accordance with the- laws of New South Wales and having its
regLst~r-ed off iee situated at lO3—1O~ $ilverwater Road
~~~verwater’ in the said State did, on or about th :~ of

;J~~ry ~987 ~t Sydney in the said State, evade pa en of
customs duty of $2,267.18 ~~hi~h wa~ payable in respect of 48
H~ytaq A512 Washing Machines (hereinafter call. Wthe goods”) in
that $I~90J8 was paid whereas an amouiit of $3,676.36 was in fact
payabl~.

~ the said Co~ptr03,b~r”-Generalof ~ustoius further averr~t that:

1. The said Wendy Irene Honey i~ an officer of Customs
• • c~rrent1y holding a position to w1~ich the ~ai4 Comptroller-

~f Customs ha.~ delegated his powers to bring this
ctkstcjmspro~eoution

The said Neil Pearson and CO Pty Limited cai~ksed ~M• goods
to be brough’~ from parts beyond the seas into the port of
$yc3~gy on ~r about 19 Jan~iary 1987 and the goods were
di~charqed there;

3. • The said Neil Pearsonand Co Pty Limited causeda fQrzn of
er~tz’j from some Consumption to be delivered to the said
Collector of Customs in respectof the goode on 20 January
1987. This ~ntry was numb~ed1S7o2o.oo~N;

4. The said ent.ry lS70~Q.O055N contained the particulars that
~ho goode were classified to tiff sub—item 84~4O.2Oo and

• ~Y LAW 8530085 and that the duty rate was V$;

5. T~ie ~id ~Y LAW 8530085 related only to washing machines,
washer extractors and tuxnble . dryers, having a dzy• • linen

• oapac~ity 1~OT leas than 10kg/~v~ ari’a classi~ried to tari~

6. • Each of the Washing machines in the goods contained a dry

PAGE 22
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li•nen• capacity cit less than 10kg/batch;

Th~ vaIu~ for ~ty of the goods was $24,~09.09 A~stra1ian;

8. On or ~bout•22•J~rna~r~ i9~37 duty i~i the 0W1 of $490.18 w~s•
paid for the goodA~;

~. Th~ duty tb~t was c~o~’rect1y payable for the r~ood& was
• • $3,676.36;

~t~tJPO~? tho saAA CQiI~ptroiier—Generalat Customspray~• that X,
the said Juptice, w~.13. )~oceed in the pre~aise~ accordirwj to 1’i~iW,

~xhd~~i-ted~tt ~3ydney
written b~ore ni~ —

in the said state on the day first

of • t~he P~ace4

-a

I

PAGE 23
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•

st~ep12iibi& to c~orre~tion~ i~ corTection is sought, by ask•Lz-ig r~e
to state ~ case.

I

I

HIS ~-~ONOI~f~&Mr ~urbidge ha~ said that he is anxio~,is within
inits that he w~,ll ~et in discharqe o~ Wis p~ofes~iona1 duties

to narrow the isaues, but he h~s put you on notice that he i~3 not
• have a deal of

s ~ • • you cell
~o~E1Vr~;1 h~ive c~icated I w41 not be caJ•JAng people to prove
the dry i.:inex~ paci-ty ol! these washing rnachines~ no rn~tter•wh~t,
~o we will be relying o~i our position o~ law and we Will not be

•3-in~j th~t eviden~•e~ If we are wrono•~ a~ be it..

~1S HONOUR~ is it appr6p~iate to .ljvide the two batches @7

R0~RTS d~ not think it is hecess~r-v,,• sour •HonO~--a

DECISION OF FULL, • F~EDE~AT~ C0U~T OAT~D 8 • MARCH 1991 IN THE MATTER
Oi~’ ~4r~Xl<P•E•ARSON•& CO: ~TY tIMITED V• CO ECTO~ OFCUSTO~1STENDERED.

• ADMiTTED AND NA~ED 4~XHThIT A.

I Co~YDE.~cISXON OF WIL~O~ J•h?~ A130’VE MIVVTER TENDERED. ADMITTED AND

SHORT ArJJoURNt~rENr.

• • ~NTF~Y•FOR i-~OMS• CONSUNPTION• NO. A62120310 TENDERED. ADMITTED ANDU. MARKED E~3IT C.

L~NTRY FO~ HONE CONSlflIPTION NO. A6244•0715 TENDERED. AOM1TT~D AND
~ ~XHI~XT D.

1~NTF~Y FOR 1-LOME CONSuMPTION NO. A63020841 TENDERED. ADMITTED AND
MARRIED EXHIBXT E.

E~NTRY FOR HOME CON~uMP’rION NO. A63~2O69O TENDERErX ADMXTT~D AND
N1(~D•E~HIBXT F.

t3~NTRY FOR HOMECONSUMPTIONrio. lS635i~O25•5M ‘rENDERED. ADMI’r’rED AND
MARKED E~I{I~IT G.

ENTRY FOR i-lONE CONSUMPTION NO. lS7O2OO0S5I~¶TENDERED. ADMItTED A~D
MARKt~D £XUI~IT **.

ENTRY 1~OR HOME CONSUMPTiON NO.1870330680HTEWL)EREP. ADMiTTED AND
MARKED EXHIBIT J.

ROBEETS: My frieMtal)’~~s 3bou~ remedying the matter. It is not
my intention. I Mvo not the slightest inclinat•iot~• at a~i to run
~hi.s as a teriff conces~on case and to start cai~nq evidence
front experts abovt the dry linen weight of washing machin~ 1
would not b~a doing that ~t aU under any circumStances. X~your
$on~ur wete again~~ me on t~e gu~stioi~ o•~ law, we would si~e it as

• ~uc~ a serious matter that we would be asid.ng your Honour to
state a casey -



19/12/2003 15:21 85451413 A REG BENSON

95451413

PCZ2285 C~4C-Ai

averment, ani if they are ~o
no practical effect..

PAGE 25

7
inclu4ed, o•f course they have

i~r Healey of c~seX, appears for the appellants, has
indicated that l.04ve to ~o amend the aven~ents, to Which I
have just made reference, is opposed.. Yes, Mr Heal~y?

H~A~.jY: TFuirik yc,u, your Honour Your flQYAOUr, the basis
• upon which the • •cipp0a~tion ha~ taken to the amendment o~ th~

avezme*It is basically this, in respect of the first
subparagraphunder A, there is no objection to that. I
clearly say that.. I clearly ~a~’ tMt 6(a), ther~e is no
Objection, but—

• $XS Hf~NOURz I’ll just have that noted there, ~io---

~RA’~I~ Thank you, your HQnQUr - 6(a), you could write on
Ui~t, no objectipns taken in respect of tha•~

• HIS ~0~OUR; And accordingly, leave to amefld6(~) is granted
biy• consent.

~t your Honour pleases.

HIS HON~UR~ That n~w leaves 6(b).

) Your Hon0~ir, the objection to the amendment of
tha parag~ph is this, that it still of fends and
c6ntains a mixed question of law and fact, and secondly,
that it’s an avetment which the 4’ro~ecution knows, or ought
to know ia ~‘r~raqeizd it should n~,t be allowed. Thirdly, it
still. ~nv~lves an averment of law, and--

HIS X~O?4QUR: I’ll just interrupt ~routhere. M.r I~oberts, the
ftr~t part 0f * the first three lines - as a matter of
fact, but isn’t which figure when divided by 10 for the

• • purposes of calculating tJ~e dxy linen capacity, •i~ thatnat
a qaestion of law? •

ROBJ~R~rSz What, dividing 100 by. 10? I don’t think so,
your flonour~ but I mean, again X• hesitate to put 8fly sort of

5

t4r Paul ~oberts, of counsel, who appears fo~ the ren.~ondent,
Controller Genar&li of Customs, has sought to azu~nd Averments
6(a) and 6(b), and for convenienceI shall ~et out the
ajaended6(e) Pe~-hapsI should mbre ~cc~rate.1y put it the -

what is aought to become the emer~ded 6(a).

“The subject wasidn~ n~achines have an inner cy~in4er,
- to wJ~t a spin drying basket, vI~ich cylinder has a

vohixiietrio cylinder capacity of less than 100 litres.’

6(b) sought to b~ r~ded to read as follows;

“The eubjeat washing machines have a iro1w~etrie -

cylinder cap~icity of -less than 100 litres, WhiCh figlre
i’~hen divided by 10 for the purposes of calculating the
dry linen capacity pursuant t~ Tari.ff Concession
p53005, gives a figure of ~zs~•than. 10.”

I

~02f02/96
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d~ic view af-~-er - becausewe argued strongly before th~it
the dry linen eapacity is ~ matter of Lact were held to be
~rQng, b~tt. 4ividing~ iQO by 10, all i~ says, “We’ve divided
it f6r the purposes of the TCO, bt~t 100 divided by, 10 gives
?. ~‘i~gu?e of lems than 10. I dont knc~w how it’u said that
i~-hat’~ a mat~t~r of law. But whether it’s nec~essary or not
i,s anoth~r thing.

~US Y~ONOUI~: ~?all, that’r~ the point I’ve t~ome to.. You see,
• • • I wou~Ld have tho~aghv t~hat the practical coursev were here

to apply t~e laws we’re ~ot here to be pragmatic and
pri~tic&L~ otherwi~e that just becomes paJ.mtree justice, but
I w~uld have thought the ~iore pensible course, this having
survived,the most careful scrutiny a~t the top of the
judicJ.~l ‘tree in this State, that I would have thought
rather 14~an running the risk of re’~-openLng matters, ~Th±~h
have not a’~traQted any adverse attention, and obvioi~sly if
the point had su~batance,well it would have been agitated in
the Ct~i.~t of Crixni~ial App~al, my tentative view is that I

• • should ~sfuse you leave to make the ame~dmpntas E3Ouqht.~

• - The sL~icond one there--

HIS liO~4O~R~ Mm,

RO~M!1R~VS: Well, if tha~s your llonour9s view, that’s
your • HOt~O~~r’ s • view. • Your Honour---

i~is uoz~ou~u I don’t wailt to run the risk, Judges have an
O~g&ti~n to see that a. because ycni &ppear for a great
~epartmer~t of state, doesn’t mean that your cXi~nt is any
1e~s worthy of observing of justice th~in ~4r Peai~s0n and his
co*npa~’iy come her0 o~ Xeve~. terms. ~ut if it’s not
necessary, why run the risk of it going back to the Court of
Ctirninal Appeal, or the Court of Appeal when it’s just
simply not necessa?y.

ROB~L’$~ W~li, a co~p1e of things, your Honour. I agree
entirety with what yoi~r flonour says. Zt won”~ get back to
th~ ~ourI of Criminal Appeal, on that basis it couldn4t,
bec~ueeyour - Honour cc~uldn’ t refer it, however ~- becau~e
i.tA~s already been tk~ere. However, your Uonour, 4 (a) is
sufficient for the purposes~ and does what we anticipate it
does do, then there’s no pro~iew. Therefore it is
un~eces~zary~ If i~ due course your Honour finds that ~
doe~n’t factually do whet we think it does, then no doubt
not only are we entitle4, but your Honour will be obliged to
make su~e that the ~1ve~ment does d~ what we think it d~eu,
~ w~ r~ not precli*d0d in that respect.

HIS HO~Qtfl~* ~t Mr Roberts, I’ve been - I might have m~de a
greet. e~ror in this case. One is riot infallible, but the
matter ha&~ received the most detaiXed consideration, every
poir~t ha~ beeti taken, end I’m sure Mr &ialey would make r~o

• apology for that at all, L~ut it just seems tb me that it’sI Pnt~.e*a to go ox~ with this. I have said, for~better orworse Li ray reasons, I find the offence in each case prov*~d.

5
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ROBE1~ Yes ..
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HI$ flO~pt~8~ Now, Judges are req ited to go throigh every
line of evidence, analyseevery averment. I have found the
of t~nce proved, and whilst the Cour~t of Criminal Appeal
Judgment wa~3n’t a ringing endorsement of the approach I
too1~, t~he fat~t of the matter is it’6 back here to be dealt
with accor.iing to 1at~ with a couple of mattera needing to be
tidied up.

RO~~Si Well your flonoizr, all I need say is if later in
the piece your flonour t~hinks that this averment dOesnkt40
thi~ job that it se~.s out -to do, the~n of course there#s
nothing to t~top us amending again—

H~S ~ON~U~: And the right to amend ~s a very wide one, and
th0~e~e reSily no time limit — I $uppo5E~ it could even arise
during •tt~e course of giving 3udgm~nt.

RO$~R?S~ It can arise on an appeal, and it has occurred :011
those c~~ca~ions.

HIS ~Ol4OURz YeB.~

ROBERTS: Your Horrour, therefore, Z won’t ta)ce any further
time ~eeause v~ t)~irik (~) does the job, but it doesn’t--

• 5

10

J~EAL If your Honour p~a~es, I’m just takirl¶ some
inetructior~ in respect ~f that ~uatter now, ~.rr so far a8 it-

U~$ W)NOU~: WhaZ do you mean you~re taking some
instrt~etions?

P~EAb~~ I’m just taking instructiorr~ from my 4nstructing
solicitor in respect of the effect of that upon the way in
‘~.,bi~h ~,e cgnduct the case, that’s all.

HIS HONOUR: ~ut that’s your reap~ns±bility, isn’t Lt?

H~AZ~Y~ Indeed it is, your Honour, but I just want to take
s0~iie ~4str,ictionB from • him as to the way in which I conduct
it, yc~u see, hereafter. Your Honour, could I just have a
five n~inIte adjou~r~ment? I seek your Honour’s iradul~enee.
There i.e a matter of some concern as to th~ way in which we
eonduc~tthr appeal following your Honour’s ruling in respect
of that rnatter~—

I
~jONOUR: What ruling?

IIEAIA~Y: Your Honow~’s ruling in respect---

H~X~ 1IQ1~OU~ I bav~n’t wade a ruling. II.

~I~AL~: Your HQnOUr has declined. - you’ve eze~cised a

discr-etior~ in respectof the amendmentto~-

02/02/96 • • 7

HIS H~OU~ At thie stage, 1&~ Roberts no longer presses the~
amendment to Aver~gaerit 6(b), and i~ccordingly it be~omes
un~iecessaryf-or me to rul0 upon it, the application no
longer being pressed. Yes, M~r Healey? • • • • •

3

4

4

L
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”

EXTRACTS FRO~i Th~ REASONSFORDECISION OFTilE COuRTOF
(~RIMINA.L APPEALWUICIJ SI-lOW TJIAT TilE FINDiNGS OPFACT
N~Ab~ 1WTJ~KE ADMINISTRATIVE AI~PEALSTRIBUNALWERI~ NOT
AL~M~SSUILE IN A PROSECUTION- TilE I~EClSlONSO~( TIW iThERAL
COURT, ~WTNGBASED ON ‘flIOS~ FINDiNGSOF FACE, WEREON’LY
l~ErMEvg4TASTOTI-lI~ PRJNCWI4ES01? LAW CONTAINED TIIER1~N
BUT NOTAS To CON(1AJ~1ONS DRAWNFRONI FACTS FOUNt) IN TIlE
TRIBuNAL.

“ft wasn,t r CL’Nsarv for T)ep?•~v Pre.~tdenr I3annon
IQ consld~.rwheth~’rihe• TC. U crppliedrn~‘ie~wof
~ d~cisiQn Ihat the ,nachine44l within Item 84.40. I”

• ‘~Appealsfrom the Ad*zmistrath’e AppeaLs Thi~yunai •

to the F~-4Ieral Court an. limited to coi’re~tiOns of Iciw
• • ~ ih~ ThbunaL • whiiJi delermines the faLls iSi

non-jutbr.ial body. • Ii is not bound by the rules qf •

~Itean~io~ he said thai the capauity in which the appellants
ccitidi~vte~~ their litigation ~nth~ Federal Court case,~ jv
the sapw a;~ their Capacity i an$WerEflg criminal chai~est’

“The/~:tctuQ1Jindin~ in the Pede~ai C~uri caves were
reliant o~ the de~l~:1on In theAd~ninlstratfveAppeals
7~ibunal.d non—judicial body not, as~vuch,bound by
the fl4k.¶~ ofevid~rwO.”

“The challenge wnply TCLogrnswt that, in a criminal
triaL the law • requires that ili~ p~ilt ofan acejisedbe
prov~Ynbi~on4reqsonabh~doubt, an the basis of
/aciual]indmg~made pu~WuaflX 1t~) the slric’I rules af

id~te~ ~nihat trial;

‘~Hawev~r, Ho~kingIXLI wa~peifralyentitled to
fallow lhede~ishms so long ~she 4-~pp-eciai~dthe d~fA~rent
evtikntk*~venvirr)nmentin whichtheFederalCourt
,judg&~ •re~ched their c4 icIusit~ns.

~I,~ afithdamnen~al]prlndple=fthe criminal law
that the pros~cuhon mz&~tfrrov~ the guilt ofthe
ace-usedbey~ndreqsonahIe doubt • This requirement
exiend.~ix~)provingeachofthe relevantelement.s~qf

6.9, 71

X2, 19.4,26.9

195

19.4

212

213

23.9-24.1

19.5

PAGE 28
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(Zfl QfjCfl~Ztff lie yofldreasona1,lt~doubt CdUflSshould
r~~isi any•aifrtnpl to rMwe, ihe• operatwn•t4ihzs

• ~ldQP-d4Jp~oofk7cnm0*alcases”

“I;2 the pre~sen~ ci,-cum.~tances, ii cant,ot be said thai 21•. i
• thede(J51a17sin iheFederalcou4weremadeagainst

i/ic .~-arn~-• ~i’ideniici,ybcwkgroiind a~ &tsls in the criminal
proce~dIng~ Thereixnot mner~dya di/frr~nI burdenof
proof • Th~ !f~tualfind1n~s in The F~denil cases were
reliant o~thede~isk,nin dieAdmInistrativeAppeals
Thlbw~a4a non9udlcwibody,not, c~s s.wh bound by the
rid of ~w,t~cnce.

~‘Thesei~~#tersshouldhe lakepi into accountbyHosking 34.5
DCI wIier~ rev~ewing his/actual findings. Llis•I-fonour
will still b~fi~cedby a dearth fevidenceon thedistinction
behv~; and th~propt~r d~ssi/h~qtiont~f washing
mciehine.~-andwasherextractoi<’
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• :11 respect,thematerialis ofvital assistanceto theApplicants
sink i~ provesthai the “diy linen capacity”c~icutatedin ac~ rdance
With • e deeming‘~Note” in TC 8530085exceeds10 Kilo • us.per

• batch d cQrnplieswith theTCO. rt is alsorelevantto e
identific tion ofthe rn~chine~~sgoods ThJIing within ~b-itern
~44(J9

• The ~ocurnen referred to are proofs of t~vide~ of expert
witrtesse~•:whos eviden~ei~••normaUyusedi classification
disputes- • seeP~w raph[503]in the texI k. TheProsecutor,
Mr. Roberts,ha~ irn icitly concededib~ his evidenceis the
•~wc~ptedwayof litiga g classiticatio issuesby his opening

• addressrecordedat ~ ofthebri • wherehedeclaresthat h~•
wishesto avoid this prOGL

Theexpertwitnessesdo~not rther that~givingopinion:asto
~v1iichcylindercontrolsthe pa ‘ty to washor Id~iitify the
machinesa~ washerextr or- Th is thenonn~d type ofexpert
e~i~1enceand is notnsu y objected asbeingtheultimateissue
~it~cethose factual o ions remainto interpreted by th~ Court.

58. • • ThisParagrapho its what is saidat Page ofthebrie( namely
thattheword” terial” shouldhavebeenre into 5. 234~l) (d) at
thL relevantf e, hi thedecisionoftheHigh tiff in Murphyv
Farmerwh’ wets in reSpectofa paTallel provi. n appiyingthe
penaityo’ orfeitureofgoodsenteredwith L~fjj~5~~ ~ars it was
heldtb theword “material” shouldbereadin. Sub quen~iy~, the

isi reamendedSection234 (i•) (d) to includeIhe rd
~riiiF’and it is subniiitedthatonlymaterialfalsities

iish•ed by thesection. in anycasetheirifom,arionsonly
,ai-iicuiarise“13y law/MD 8530085”and the 2%rate of duty s

‘being d~efalsities,•cornDlailedo~

60. rr~ is Paragraphis vital in thatit admitsthat, if theamendmentof
averment6 failed, theprosec~itiouswould bavefailed, As
previouslydemonstrated,theamendments~l4flhji in thatthey did
notsucceedin ~vewinghow the “fornmk~2’• in TC 8530085wasto

• b~ applied. As wassaidby theCourtorCrirninalAppealat the
ht~4tornor Page27:

“The formula mi~l be applied. But it r~quites• inZ~?rpretaf ion
qft/w word “cylinder “. As Ike proceedings in lhe Federal

9
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Court showed, there L~ a•realquestionas to which cylinder
is re kvant for the pwposes of ihefrirmula, the inner or
outer ylinde,~”

At Page28 ihe Courtof CriminalAppealsaid:

• “In thl~ way, It wouldhaveleftthe applicationoftheformula
• • including~ ~ ~

oflq~ to the court of trial. “ (emphasis added).

I3eingaquestionof law,theselectionoftherelevantcy1ii~dercould
~i~tbeaverredfor Uie same reasons that the original Averment 6
w~sheld to be inv~i1id by the Court of CriminalAppeal. In additton
t~ otherreasonsincludingtheabsenceofevidencein the k~deral
Court(seeAnnexure‘~JT’ to theoriginal Application)and the
manner in which hechoseto approachtbi~questionby relying on
Avetment6, Hoskin~DCJ could obtainno help from the
amendmentin decidlug whichwastherelevantcylinder.

Theforegoingdealswith the legal approach applicable in anappeal.
1-towever,it is submittedthat, in an apjAicationpursuantto Section
4741)of the C~rin’zes Act, 1990, the relevantquestionis what is the
TKIJE position ie. applying the “fotmula”, i~ thc~ “dry linen
capacity” in e,~cessof 10 Kg/batch? Thai questionis answeredin
the affirmativeby expertevidenceot~thetypedemonstratedin

• Aninexures “L”~ M” and “NO”.

Thelimited amendmentto Averment6 alsototally fails to address
the “dearth of evidence “regarding identilication of the machines as
~Gw$berextractors” refi~rred to by the Court ofCriminal Appeal in
Page34 of there~s~nsofKirby ACJ, Theprosecutionshouldfail
On ibiS groundalso.

AveJ~ment6 wasnever fUlly amended and 6 (a)did no morethan
suitethe “volumetric cylinder capacity”of the innercylinderwhich
w~s neverin dispute. Theproposed amendmentwent on, in 6(b),
to designatetheinnercylinderastherelevantcylinderbut this part
(if theavermentfkaledasan averment of law and was abandoned.
This left no evidence on which JioskingDCJ could rely to
determinetherelevantcylindersincethe Courtof CriminalAppeal
held that the factsfoundby theAdministrativeAppealsTribunal

PAGE 31

••
• •


