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PURPOSE

This submissionfocuseson theharmonisationofbusinesslaw within Australia,andbetween
AustraliaandNew Zealand. It doesnot addressotherparticularareasof possibleharmonisation
which arespecifiedin thetermsofreferencewhichareprimarily ofrelevanceto otherportfolios.

1. HARMONISATION WITHIN AUSTRALIA’S LEGAL SYSTEM

INTRODUCTION

Thisportfolio hasdirectexperienceofhannonisationwithinAustralia’slegal systemthroughthe
competitionandconsumerprotectionlegislationandthecorporationslegislation.

It hasbeenrecognisedthat significantbenefitsflow fromhavingaharmonisedbusinesslaw
frameworkinAustralia. Thecurrentharmonisedcorporatelaw frameworkin Australiaensuresthat
thesignificantpercentageofcompaniesthattransactbusinessacrossStateborderswill not facethe
requirementto registerasaforeigncompanyin StatesorTerritoriesin whichthecompanyis not
incorporated.Furtherwith a singlenationalsecuritiesexchange,theAustralianStockExchange,
thenationalcorporationslaw arrangementsprovidesasingleregimein whichparticipants,listed
entitiesandinvestorsin all the StatesandTerritoriescanenterinto transactionsacrossAustralia.
Nationalarrangementsareparticularlysignificantgiventhatthemarketfor somanyproductsis
Australia-wide. In generalterms,harmonisationofbusinessregulationassistsin providingcertainty
for investorsandbusinessconfidence,andreducesregulatoryandcompliancecosts.

This sectioncommentson thecompetitionandconsumerlegislationandthecorporations
legislation.

A COMPETITION AND CONSUMER PROTECTION

CompetitionLaws

The competition provisionsof theTradePracticesAct1974(theTPA) are a crucial elementofthe
AustralianGovernment’scompetitionpolicy. Theobjectiveof theTPA is to enhancethewelfareof
Australiansby promotingcompetitionandfair tradingandprovidingfor consumerprotection.

TheTPA generallyprohibits corporationsfrom engagingin anticompetitiveandunfair trading
practices,includingmisleadinganddeceptiveconduct,andalsoprohibitsthesupplyofproducts
declaredunsafeorwhichbreachmandatorystandards.

Originally, thescopeoftheTPAwaslimited by theextentoftheCommonwealth’sconstitutional
power.TheTPA reliedprimarilyon thetradeandcommercepowerandthecorporationspowerand
thuscouldnotbeappliedgenerallyacrossthecountry. It did not covertheactivitiesof Stateor
Territorygovernmentsoroftheirinstrumentalities.Nordid it applyto theactivitiesof
unincorporatedentitiesoperatingwithin astate.Thismeantthatindividuals,suchasthosein the
professions,werenot subjectto thecompetitionprovisionsunlesstheywerewithin theAustralian
CapitalTerritory.

Theselimitationswereexaminedby theHilmerCommittee,establishedin 1992to inquireinto
competitionpolicy in Australia,whichrecommendedthatthecompetitionprovisions(PartIV ofthe
TPA)shouldapplyuniformly to all businessactivity in Australia,includingthatundertakenby
governmententerprises,in orderto realisefully thegainsofferedby amorecompetitiveeconomy.
Theserecommendations,andmanyotherrecommendationsof theHilmerCommittee,wereadopted
andimplementedby a setofintergovermnentalagreements,theNationalCompetitionPolicy(NCP)



3

Agreements,concludedby theCommonwealth,StateandTerritory Governmentsin 1995.In
particular,theCompetitionPrinciplesAgreementandtheConductCodeAgreementsoughtto
ensurethat all jurisdictionsachievedandmaintainedconsistentandcomplementarycompetition
lawsandpoliciesfor all businessesin Australia,regardlessofownership.

To extendthecoverageofPartIV andovercometheconstitutionallimitations, theCommonwealth
amendedtheTPA to insertPartXIA (theCompetitionCode).This facilitatedtheapplicationof the
CompetitionCodeby theStatesandTerritories.PartXIA introduceda ScheduleversionofPartIV
into theTPA, which is identicalto theordinaryversionofthatPart, exceptthatit refersto ‘persons’
ratherthan‘corporations’.

EachStateandTerritoryenactedaCompetitionPolicyReformAct (CPRA),whichcameinto force
between9 June1995 (NewSouthWales)and21 July 1996(WesternAustralia).TheseActs applied
theCompetitionCodeasalaw ofthat StateorTerritory(section5),which ensuredthatthe
CompetitionCodewasadministeredasif it constitutedasinglelaw oftheCommonwealth.
Section19 ofeachCPRAspecificallyconfersontheauthoritiesandofficersof theCommonwealth,
includingtheAustralianCompetitionandConsumerCommission,thefunctionsandpowerssetout
in therelevantCompetitionCode.

To ensurethat governmententerprisesarenot immunefrom thecompetitionlaws,the
Commonwealthamendedsection2 oftheTPA.Consequently,sections2A and2B providethat
PartIV bindstheCrownin rightoftheCommonwealth,theStatesandtheTerritoriesin sofar as
theycarryonabusiness,eitherdirectlyorthroughagovermnentauthority.

Notwithstandingtheaforementioned,the ‘universal’ coverageofPartIV is not complete.
Section51 oftheTPA providesfor statutoryexemptions.It allows conduct,otherwisein
contraventionofPartIV, which is specifiedin, andspecificallyauthorisedby, Commonwealth,
Stateor Territorylaw.

TheConductCodeAgreementrequirestheCommonwealthto consultwith statesandterritories
beforeit puts forwardfor Parliamentaryconsiderationanymodificationto PartlY oftheTPA orthe
CompetitionCodetext. This involvesathreemonthconsultationperiodwith statesandterritories
(in accordancewith Clause7 oftheAgreement).Oncetheconsultationprocessis complete,it then
involvesa35 dayvoteon theproposedamendments(in accordancewith Clause6 ofthe
Agreement).In thevotingprocess,eachstateandterritoryhasonevote.TheCommonwealthhas
two votes,plus acastingvote.If astateorterritoryhasnotvotedwithin the35 dayperiod,that
jurisdictionwill be takento havevotedin favouroftheproposedamendments.

TheProductivityCommissionhasrecentlyprovidedto theAustralianGovernmentits final report
from aninquiry intoNCP arrangements.Thereportwastabledon 14 April 2005.As notedabove,
theextendedapplicationoftheTPA is apartof theNCP arrangements.TheNCP inquiry report
notesthatthe implementationofNCPhasbroughtsubstantialbenefitto theAustraliancommunity,
includingregionalAustralia,whichoverall havegreatlyoutweighedthecosts.TheCommissionhas
suggestedthatnationalcoordinationwill be critical to goodoutcomesin anumberofkey, future
reformareas,includingin relationto furtherenhancingtheinstitutionalandregulatoryarchitecture
inplaceto promoteefficientcompetitionacrosstheeconomy.As theinquirywasintendedto
inform theCouncilofAustralianGovernments(COAG) reviewofNCP,scheduledto becompleted
in 2005,therewill beno formal Governmentresponseto this report. TheGovernment’sresponse
will insteadbetheoutcomeoftheCOAGreview.

TheProductivityCommissionundertookareviewoftheapplicationoftheTPA to local
governmentin 2002.ThePCReportconcludedthatthecurrentsection2D oftheTPA (exempts
licensingdecisionsandinternaltransactionsof local governmentfrom PartIV oftheTPA) be
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repealedandreplacedwith anewsectionwhichprovidesexplicitly thattheTPA shouldapplyto
local governmentin sofar asit carriesonabusiness.

Legislativeamendmentswhich giveeffectto theserecommendationshavebeenendorsedby
Governmentandarecurrentlybeingconsideredby theParliamentasSchedule10 oftheTrade
PracticesAct AmendmentBill No. 1 2005.

ThePartIV provisionsoftheTPAhaverecentlyundergonecomprehensivereviewby theDawson
Committee.TheDawsonCommitteereportedin January2003 andconcludedthat thecompetition
provisionsoftheTPA hadservedAustraliawell. TheCommitteealsosupportedtheview thatthe
provisionsoftheTPA shouldsupportthecompetitiveprocessandnotparticularcompetitors.
Legislativeamendmentsthatgive effectto themajorityoftheDawsonrecommendationsare
currentlybeingconsideredby theParliamentandcontainedin theTradePracticesAct Amendment
Bill No. 1 2005.

Thirdparty accessto servicesprovidedbysignificantinfrastructurefacilities

Accessarrangementsin Australiacomprisebothagenericnationalaccessregimeandseveral
industry-specificregimesgovernedby Commonwealthor StateandTerritory legislation.A variety
of CommonwealthandStateandTerritoryregulatorybodiesareresponsiblefor administeringthe
variousregimes.

Thenationalaccessregimefor ‘essential’ infrastructureserviceswasintroducedin theNational
CompetitionPolicyAgreementsaspartoftheresponseto theHilmerCommittee’sreport.The
regimefacilitatesthirdpartyaccess,on ‘reasonable’termsandconditions,to theservicesofcertain
essentialfacilities ofnationalsignificancesuchaselectricitygrids ornaturalgaspipelines,where
replicatingtheinfrastructureconcernedwouldnotbe economicallyfeasible.Theobjectofthe
accessregimeis to encouragecompetitionin relatedmarkets.

Theregulatoryprovisionsof theregimearecontainedin PartlILA oftheTPA andClause6 ofthe
CompetitionPrinciplesAgreement.PartlIlA is an umbrellaframeworkthatsetsoutmechanisms
forpermittingthirdpartyaccessto theservicessuppliedby eligible facilitiesor infrastructure;the
arbitrationofaccessdisputes;andtherolesandresponsibilitiesofthe institutionswhichadminister
thearrangements.

TheCompetitionPrinciplesAgreementstatesexplicitly thatthenationalaccessregimeis not
intendedto covera serviceprovidedby meansofafacility wherethe StateorTerritory in whose
jurisdictionthefacility is situatedhasin placean accessregimewhichcoversthefacility and
conformsto theprinciplesdescribedat Clause6 oftheAgreement.Thus,theCompetition
PrinciplesAgreementencouragesadegreeofharmonisationbetweenthenationalaccessregimeand
theindustry-specificregimesoftheStatesandTerritories.

TheProductivityCommissioncompletedareviewofthenationalaccessregimein 2001.The
Commissionsupportedtheretentionoftheregimeandthedual legislationapproach- thegeneric
nationalaccessregimeside-by-sidewith specificindustryregimes.TheCommissiondidmake
thirty-threerecommendationsto improvetheoperationof thenationalaccessregime,includingin
relationto clarifying theregime’sobjectivesandscope,strengtheningincentivesfor commercial
negotiationandimprovingthecertaintyandtransparencyofregulatoryprocesses.

TheAustralianGovernmentwill soonbeintroducinglegislationinto theParliamentto amendPart
lIlA andtherebyimplementits responseto theCommission’srecommendations.Theresponse,
developedin closeconsultationwith theStatesandTerritories,supportsmostoftheCommissionss
recommendations.TheAustralianGovernmenthasannouncedits intentionto workwith Statesand
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Territoriesto considerandprogressappropriatechangesto Clause6 oftheCompetitionPrinciples
Agreementin light oftheamendmentsto bemadeto PartlilA.

ConsumerProtection

TheTPA is alsoAustralia’sprimarylegislationin relationto consumerprotectionandfair trading.
TheconsumerprovisionsoftheTPAprohibit corporationsfrom engagingin unfairtrading
practices,imply certainconditionsandwarrantiesin consumercontractsandprovideamechanism
for respondingto unsafeproductsin themarket.At theCommonwealthlevel, theunfairtrading
practicesprovisionsarealsoreplicatedspecificallyfor financialservicesin theAustralianSecurities
andInvestmentsCommissionAct2001.

To ensuretheconsumerprovisionsapplyto all Australianbusinesses,theconsumerprotection
provisionsoftheTPA arereplicatedin thefair tradinglegislationofeachoftheAustralianstates
andterritories.Additionally, thestateandterritory fair tradingagenciesalsoregulatespecific
subjectareaseitherthroughtheirFairTradingActsor throughotherpiecesoflegislation.The
subjectareasregulatedby thestatesandterritoriesvary from stateto state.

Enforcementprimarily falls to Australia’sconsumerprotectionregulatorsbothatthe
Commonwealthlevelwith theAustralianCompetitionandConsumerCommission(ACCC) and
ASIC andatthe stateandterritory level with theirfair tradingoffices.

TheAustralianGovernmentactivelyparticipatesin theMinisterialCouncil on ConsumerAffairs
(MCCA), theStandingCommitteeofOfficials ofConsumerAffairs (SCOCA) andtheirassociated
advisorycommittees.

MCCA providesanavenuefor theAustralianGovernment,thestateandterritory governmentsand
theNewZealandGovernmentto discussconsumerissuesofnationalsignificance.MCCA is tasked
with consideringconsumerandfair tradingmattersand,wherepossible,developinga consistent
approachto theseissues.

In August2004,MCCA committedto undertakingareviewofMCCA, SCOCAandthesupporting
advisorycommitteesandworkinggroups.Thereviewwill examinethestructure,operations,
performanceandachievementsofMCCA to ensurethatMCCA remainsfocussedandeffectivein
ensuringconsumersareadequatelyprotectedin Australia.

TheParliamentarySecretaryto theTreasurer,TheHon ChrisPearceMP is currentlytheChairof
MCCA. Inits yearasChairofMCCA, theAustralianGovernmentis seekingto ensurethatMCCA
andits supportingbodiesareeffectiveand areableto deliverswift, appropriateandconsistent
outcomesfor consumers.In particular,theGovernmentwill work cooperativelywith the stateand
territorygovernmentsto ensurethattheworkof MCCA focuseson issuesofnationalsignificance.

UndertheauspicesofMCCA, theAustralianGovernmentis leadingareviewinto theoperationof
theAustralianconsumerproductsafetysystem.Thereviewhasidentifiedthatwhile theproduct
safetyprovisionsoftheTPA andstateandterritory fair tradingactsaresimilar thereare
inconsistenciesin thelawsandthemannerinwhichtheyareadministeredandenforced.

TheAustralianGovernmenthascommissionedaProductivityCommissionresearchstudy into the
impactsofoptionsforreformingtheAustralianconsumerproductsafetysystem.

B. CORPORATIONS LEGISLATION

Thecurrentcorporationslegislationis basedon powerreferredby theStatesin additionto the
Commonwealth’sownpower.
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Two successfulchallengesto theprevious‘appliedlaws’ modelin the late 1 990snecessitateda
reviewoftheconstitutionalunderpinningofthecorporationslegislation. TheCommonwealthand
Statesagreedthattheonly feasibleoptionthatwould leadto thedesiredresultin thetime available
wasareferenceofpowersfrom theStatesunders51(xxxvii) oftheCommonwealthofAustralia
Constitution. TheStatesagreedto refertheirconstitutionalpowersin respectof, in generalterms,
theformationof corporations,corporateregulationandtheregulationoffinancialservicesand
productsto theCommonwealthfor thenextfive years.

Theresultofthis agreementwas:

• theenactmentbythe Statesofthereferrallegislation(for example,theNSWCorporations
(CommonwealthPowers)Act2001 andancillarylegislation);

• the enactmentby theCommonwealthoftheCorporationsAct2001andtheAustralian
SecuritiesandInvestmentsCommissionAct2001on thebasisof its ownandthereferred
power;and

• anewformal agreement,theCorporationsAgreement2002, whichreflectedthenew
constitutionalbasisofthe legislativescheme.

TheStatelegislationandtheAgreementaddresstheStates’concernsabouttheuseofthepower.
Thelegislationincludesprovisionfor terminationofthereferences,andtheAgreementspecifically
addressesthepurposesfor whichthereferredpowermaybeused.

As in thepreviousCommonwealth/Statescheme,theCorporationsAgreement2002providesthat:

• TheMinisterial Council for Corporationsmustbe consultedby theCommonwealthin relation
to all amendmentsto therelevantlegislation,andits approvalis requiredfor certain
amendments.

• MembersoftheCouncil mustbeconsultedregardingappointmentsto certainrelevantbodies
— for example,theAustralianSecuritiesandInvestmentsCommission;and

• TheCommonwealthmustcontinueto pay forgonerevenuepayments.

TheCorporationsAgreement2002 is to be foundatwww.treasury.gov.au.

Thismodel follows twobasedonvariationsofan ‘applied laws’ regime,with differing
administrativearrangements,in the 1980sandthenin the1990s.

Thecurrentmodelprovidesa soundconstitutionalbasis,ensuringonelaw applicableacross
Australia,enforcedby oneregulator. However,thereferralof powerby theStateswasexpressedto
befor five years. TheStatesagreedin 2004to extendthatreferencefor afurtherfive years. This
decision,atmeetingsoftheMinisterial Council for Corporations,wasreflectedin apressrelease
dated5 November2004(PressReleaseNo. 1 of2004oftheHonChris PearceMP). Recentmedia
reports,however,indicatethatat leastoneStatemayno longerbecommittedto extendingthe
referenceofpower.

TheCommonwealthandtheStatesarecontinuingto explorethepossibility ofaconstitutional
amendmentto facilitate‘co-operative’schemesgenerally.
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2 CO-ORDINATION OF BUSINESSLAW BETWEEN AUSTRALIA AND
NEW ZEALAND

INTRODUCTION

TheTreasurystronglysupportsharmonisationofbusinesslawbetweenAustraliaandNewZealand.
Harmonisationofferstheprospectofreducingthecostsofregulatorysupervisionandbusiness
compliancefortrans-Tasmantradeandinvestment. GiventhatAustraliaandNew Zealandhave
similar legal andculturalbackgrounds,alongwith long standingtradeandinvestmentactivity
betweenthetwo economies,aprogramto addressimpedimentsto tradeandinvestmentis an
importantelementin thecloserintegrationofthetwo economies.

The benefitsofco-ordination ofbusinesslaw betweenAustralia and New Zealand

Themutualbenefitsto beobtainedby AustraliaandNew Zealandin co-ordinatingbusinesslaw are
describedin theMemorandumofUnderstandingdated31 August2000betweenthetwo countries
onco-ordinationofbusinesslaw (theMOU). This,thesecondMOU on this subject,sitsunderthe
umbrellaoftheAustralia-NewZealandCloserEconomicRelationsTradeAgreementwhichtook
effect in 1983andrefersto thedesireofbothcountriesto deepenthetrans-Tasmanrelationship
within theglobal market. It:

• reflectsthedesireofbothGovernmentsto deepentherelationshipbetweenthetwo countries,
creatingamutuallybeneficialtrans-Tasmancommercialenvironment;and

• specifiesanumberofareasto considerfor suitability for coordination,includingcross
recognitionof companies,financialproductdisclosureregimes,crossborderinsolvency,stock
marketrecognition,consumerissues,electronictransactionsandcompetitionlaw.

Economicintegrationis adesirablegoalbecausedifferencesin regulationcandistorttheefficient
operationofmarkets,leadingto lower levelsofrealincomein domesticeconomies.Consequently,
transnationallegislativeandregulatoryco-ordinationis neededto achievethefull benefitof
economicintegration.Further,giventhatbotheconomieshavealonghistoryoftradeand
investmentflowsbetweenthem,it is a logical extensionofthis naturaldevelopmentto ensurethat
therearenounnecessaryimpedimentsto thefreeflow of capitalandgoodsbetweenthetwo
economies.

Approachesto co-ordination ofbusinesslaw

TheMOU refersto thearrayofapproachesthatexistto achievethegoalof increasedco-ordination
ofbusinesslaw. It states‘Both Governmentsrecognisethatonesingleapproachwouldnotbe
suitablefor everyarea,thatcoordinationis multi-facetedanddoesnotnecessarilymeanthe
adoptionofidenticallaws,but ratherfindingawayto dealwith anydifferencesso thattheydo not
createbarriersto tradeandinvestment.Inworkingtowardsgreaterco-ordinationtheeffortsofboth
Governmentswill focuson reducingtransactioncosts,lesseningcompliancecostsanduncertainty,
andincreasingcompetition’ (clause4 oftheMOU).

Thisvarietyofapproachesis reflectedin theexamplesofco-ordinationprojectsreferredto below:

• ajoint approachto influencingthedevelopmentandimplementationofinternational
accountingstandards;

• considerationto thepossibilityofjoint institutionsin anumberofbusinesslaw areasin the
longerterm;
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• mutualrecognitionof securitiesofferdocuments;

• gradualreductionin thestepsrequiredfor companiesto operateacrosstheTasmanwith the
aimof mutualrecognitionofcompaniesin thelongerterm; and

• mechanismswhichwill assistin dealingwith cross-borderinsolvency.

NewZealandhasalsounilaterallyharmonisedwith Australiaanumberofaspectsofits lawrelating
to, for example,thesecuritiesindustryin recentyears. In addition,theeffectofconvergenceof
internationalstandardsin someareashasaffectedtheAustralia-NewZealandrelationship- both
countriesare,for example,adoptingInternationalFinancialReportingStandards.

It is expectedthatgreaterharmonisationofbusinesslaw betweenAustraliaandNew Zealandwill
leadto greaterconsultationon legislativepolicy issueswhichmayleadto amendmentsofthe
businesslaw ofeithercountry. This is obviouslynecessaryif thetwo regimesareto remain
harmonised.

Reviewof the Memorandum ofUnderstanding

A reviewoftheMOU will takeplacethisyearin accordancewith thecommitmentincludedin the
MOU to reviewit everyfive years.Thearrangementsfor thatreviewandthemattersto be
consideredduringthereviewarecurrentlybeingdiscussed.

COORDINATION PROJECTS CARRIED OUT UNDERTHE MOU

Theannexto the2000MOU listed areasofbusinesslaw wherework on coordinationwasto be
undertaken.Thesearelistedin AttachmentA. Ofthematterswherework is currentlybeing
undertakenanupdateonprogresson thefollowingprojectsis outlinedin this document:

(i) AccountingStandards

(ii) Mutual recognitionofcompanies

(iii) Cross-borderinsolvency

(iv) Mutualrecognitionofoffer documents

(v) Competitionlaw andconsumerprotection

(vi) Trans-TasmanCouncilon BankingSupervision

(vii) TransTasmanMutual Recognition

(viii) Relevantprojectsin otherportfolios

Of relevancein thesuccessof anumberoftheseproposalsis co-operationbetweenregulators.This
includesinformationsharingin accordancewith the statutorymutualassistanceregimes,aswell as
atthemoreinformal level. Inthis connection,wenotethecurrentco-operativearrangements-~ for
example,betweenASIC on theonehandandtheNew ZealandSecuritiesCommissionandtheNew
ZealandRegistrarof Companieson theother. Cross-appointments(for example,betweenthe
TakeoversPanelsofAustraliaandNewZealand)andmeetingsofregulatorsalsoassistin
developingbetterunderstandingbetweenregulators.

(i) Accountingstandards

On30 January2004,theCommonwealthTreasurer,theHonPeterCostelloMP, andtheNZ
MinisterofFinance,theHonDr Michael Cullen,announcedtheformationof theTrans-Tasman
AccountingStandardsAdvisory Group(TTASAG). Thepurposeof TTASAG is to:

• progressworktowardscommonaccountingstandardsin AustraliaandNewZealandin order
to reducetransactioncostsfor businessesoperatinginbothcountries;and
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• enhancetheinfluenceofthetwo countriesin thedevelopmentof internationalaccounting
standards.

MembershipofTTASAG includesrepresentativesfrom theAustralianFinancialReportingCouncil
(FRC),AustralianAccountingStandardsBoard(AASB), NewZealand’sFinancialReporting
StandardsBoard(FRSB)andAccountingStandardsReviewBoard(ASRB),theprofessional
accountingbodiesand officials from theAustralianTreasuryandtheNewZealandMinistry of
EconomicDevelopment.

To dateTTASAG hasfocusedon:

• thealignmentofAustralianandNewZealandfinancialreportingstandardsandhow thiscan
beprogressedin light oftheadoptionofinternationalaccountingstandards;

• theextentto which AustraliaandNew Zealandcaninfluencethedevelopmentof international
accountingstandardsthroughtheirinvolvementwith theInternationalAccountingStandards
Boardandrelatedforums;

• thebroaderlegalframeworkgoverningfinancialreportingrequirementsin AustraliaandNew
Zealandandhowthoserequirementscouldbemorecloselyaligned;and

• whether,in thelongerterm,therewouldbeamoveto joint institutionsto ensurethe
maintenanceofcommonstandardsin thetwo countries.

A numberofreciprocalcross-appointmentshavebeenmadebetweenAustralianandNew Zealand
accountingstandardsettersandoversightbodiesto formaliseandincreasehigh-levelcoordination
betweenthosebodies.

(ii) Mutual recognition of companies

TheMOIJ callsfor harmonisationofcompanylaws,in particularthemutualcross-recognitionof
companies.Whenfully implemented,cross-recognitionwill significantlyreducecompliancecosts
for companiesoperatingin bothmarkets.

At this time, thelegalandadministrativedifferencesbetweentheAustralianandNew Zealand
companylaw regimespreventthefull cross-recognitionofcompanies.However,theAustralian
Treasury,AustralianSecuritiesandInvestmentsCommission,New ZealandMinistry for Economic
DevelopmentandtheNewZealandSecuritiesCommissionhavebeendiscussingmethodsfor a
threestageimplementationofmutualrecognition.This processwill allow for gradualreductionof
requirementsandbarriersprior to full recognitionbeinggrantedby bothcountries.

It is expectedthatthis processwill resultin measuresaimedatreducingduplicationin reporting
requirementsbeingimplementedin 2005-06.

(ill) Crossborderinsolvency

It is expectedthat adraftBill will bereleasedin thesecondhalfof2005,concerningtheenactment
by AustraliaoftheUnitedNationsCommissionon InternationalTradeLaw (‘UNCITRAL’) Model
Law onCross-BorderInsolvency.TheModelLaw wasdevelopedin 1997,andprovides
mechanismsfor dealingwith casesofcross-borderinsolvencies.

ThepurposeoftheModel Law is to provideeffectiveandefficientmechanismsfor dealingwith
casesof cross-borderinsolvencysoasto promotetheobjectivesof:

• co-operationbetweenthecourtsandotherauthoritiesinvolved in casesofcross-border
insolvency;

• greaterlegalcertaintyfortradeandinvestment;
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• fair andefficient administrationofcross-borderinsolvenciesthatprotectsthe interestsofall
creditorsandotherinterestedpersons;

• protectionandmaximisationofthevalueofassets;and

• facilitationoftherescueoffinanciallytroubledbusinesses,therebyprotectinginvestmentand
preservingemployment.

TheUNCITRAL Model Law hasbeenadoptedin Japan,India, SouthAfrica, Mexico,Montenegro
andEritrea. It is alsobeingconsideredfor adoptionin USA, UK, CanadaandMalaysia.

NewZealandis alsoin theprocessofdevelopingdraft legislation.Therehasbeendiscussionat
officials level aboutthe ideasofinformationsharingatthedraftingstage,andfurthercooperationin
streamliningproceduresundertheModel Law.

(iv) Mutual recognitionof offer documents

On 4 October2001,the then AustralianMinister forFinancialServicesandRegulation,theHonJoe
HockeyMP,wroteto the thenNewZealand Minister ofCommerce,the Hon Paul Swain, proposing
thatAustraliaandNew Zealandconsiderformalprocessesofmutualrecognitionin financial
servicesregulation. Officialswereinvitedto considerarrangementsformutualrecognitionin the
areasoffundraisingandcollectiveinvestmentschemes.

Thepotentialbenefitsofatrans-Tasmanmutualrecognitionarrangementinclude:

• facilitatingcross-borderfundraisingactivity;

• reducingthe compliancecostsassociatedwith multiplemarketparticipation;

• enhancingcompetitionin domesticmarketsby facilitating marketentry;

• thepotentialto reducethecostofcapitalto issuersby enablingthemto accesswider capital
marketsatlower costthanis currentlyavailable;and

• providinginvestorswithmoreopportunitiesto managerisk throughgeographical
diversificationoftheirinvestments.

Officials agreedin 2002on thefollowing setofprinciples:

• anissuershouldbeableto offer securitiesin bothcountriesusingasingledisclosure
documentthatsatisfiestherequirementsofthehomejurisdiction;

• investorsshouldbeableto pursuestatutoryremediesin thecourtsofeitherjurisdiction; and

• bothASIC andtheNewZealandSecuritiesCommission(NZSC) shouldbeableto take
enforcementactionin relationto an offer ofsecuritiesunderthemutualrecognition
arrangement.

Officials, in consultationwithASIC andNZSC,havedevelopedfurtherandrefinedthedetailed
proposalfor anagreementbasedon theseprinciples,whichwill providefor mutualrecognitionof
regulatedoffersofsecuritiesandinterestsin managedinvestmentschemes.Theproposedregime
wouldprovidethatanoffer ofsecuritiesthatcanlawfully bemadein onecountrycanlawfully be
madein theothercountryin thesamemannerandwith thesameoffer documents,providedthat:

• theentrycriteriafortherecognitionregimearesatisfied;and

• theofferorcomplieswith theongoingrequirementsoftherecognitionregime.

A joint Australian/NewZealanddiscussionpaperbasedon theaboveprincipleswasreleasedon
18 May2004for two months’public consultation.29 submissionswerereceivedfrom Australian
andNewZealandrespondents.Subjectto variouscomments,nearlyall respondentsstrongly
supportputtingin placeamutualrecognitionregimealongthelinesdescribedin thepaper.
Accountwastakenofthesubmissionsreceivedin framingthetreatyandwill be takenin framing
thedomesticlegislation.
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At ameetingon 4 February2005,AustralianandNewZealandofficerslargelyagreed,subjectto
furtherpolicy considerationofregulatoryenforcementandotherissues,uponthetermsof the
proposedregimeandtreaty.

Thetreatyis expectedto be finalisedin thenext fewmonths. Domesticlegislationwill beneeded
in eachcountryto implementthearrangement.

(v) Competition and Consumerprotection

ProductivityCommissionResearchReport

The ProductivityCommission’s(theCommission’s)FinalReportinto AustraliaandNewZealand
CompetitionandConsumerRegimesidentifiedthattherehasbeensignificantconvergenceof
Australia’sandNewZealand’scompetitionandconsumerprotectionregimes.Consequently,the
regimesarenot significantly impedingbusinessesoperatingin Australasianmarkets.

On29 June2004,theTreasurercommissionedtheresearchstudyin thecontextoftheAustralia
NewZealandCloserEconomicRelationsTradeAgreement,andassociatedagreements.The
objectiveofthis studywasto examinethepotentialto improvethetrans-Tasmanbusiness
environmentthroughgreatercoordination,cooperationandintegrationoftheAustralianandNew
Zealandconsumerprotectionandpolicy regimes.

TheCommissionreleasedits Final ResearchReporton 13 January2005whichwasinformedby a
Draft ResearchReportin October2004androundtableswhichwereheldduringNovember2004.

TheCommissionconsideredthatalthoughtheregimesarealreadyhighly integrated,thelongterm
objectiveofasingleeconomicmarketforAustraliaandNewZealandwould beassistedby a
packageofmeasuresinvolving atransitionalapproachto integrationofthetwo regimes,including:

• Retaining,but furtherharmonising,thetwo setsoflawsin relationto competitionand
consumerprotectionpolicy.

• Makingmoreformalthepolicy dialoguebetweenthetwo Governmentson competition
policy.

• Providingscopeforbusinessesto havecertainapprovalsconsideredona ‘singletrack’ (but
withseparateformaldecisionsbyeachjurisdiction).

• Enhancingcooperationbetweenthetwo regulatoryinstitutions(theAustralianCompetition
andConsumerCommissionandtheNewZealandCommerceCommission),includingin
relationto enforcementandresearch.

• Providingfor investigativepowersofregulatorsto beusedto assisttheregulatorin theother
country.

• Enhancingtheinformationsharingpowersoftherespectiveregulators(safeguardsshouldbe
includedto ensurethat confidentialinformationsharedbetweenregulatorscanremain
protectedfrom disclosure).

• Addingconsiderationofimpedimentsto asingleeconomicmarketto thescopeofthe
proposedreviewofAustralianconsumerprotection.

TheCommission’sReportandits recommendationswereendorsedin principleby theHonPeter
CostelloMP andtheHon Dr Michael Cullen attheirmeetingof 17 February2005.Officials in both
AustraliaandNewZealandarepresentlyconsideringhowbestto implementthese
recommendations.
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Informationsharing

TheCommissionmadeanumberofrecommendationsthatrelateto theability ofregulatorsto use
informationgatheringpowersfor thepurposesofinvestigativeassistance,informationsharingand
thedisclosureofconfidentialorprotectedinformation.

• Implementingtheserecommendationswould involve amendmentsto section155 ofthe Trade
PracticesAct1974.

• Officials from bothAustraliaandNewZealandareconsideringtheoptionsexpressedin the
PCReportandhaveexpressedadesirethat amendmentsbemulti-lateralin approachandnot
applyspecificallyto NewZealand.

ConsumerPolicy

TheCommissionrecommendedthat anyupcomingreviewofAustralia’sconsumerpolicy,
includinglegislation(specificallyPartV oftheTradePracticesAct1974andalsostatelegislation),
shouldincludeanexaminationofthepossibleimpedimentsin thecurrentarrangementsto greater
economicintegrationbetweenAustraliaandNewZealand.

(vi) Trans-Tasman Council onBanking Supervision

On17 February2005, in ajoint mediastatement,theHon PeterCostelloMP andtheHon Dr
Michael Cullenreferredto thebenefitin movingtowardsseamlessregulationoftheAustralianand
NewZealandbankingmarkets.

Forthispurpose,theyagreedon aTrans-TasmanCouncil on BankingSupervision.TheCouncil
will, amongotherthings,enhanceco-operationon the supervisionoftrans-Tasmanbanksand
informationsharingbetweenrespectivesupervisorsandreportto Ministersby 31 May2005on
legislativechangesthatmayberequiredto ensureAPRA andtheRBNZ cansupporteachotherin
theperformanceoftheircurrentregulatoryresponsibilitiesatleastregulatorycost.

TheCouncil will bechairedjointly by theSecretariesto theTreasuriesofAustraliaandNew
Zealand,andwill alsoincludeseniorofficials from APRA, RBNZ andtheRBA.

(vii) Trans-Tasman Mutual RecognitionArrangement

TheTransTasmanMutual RecognitionArrangement(TTMRA) extendsAustralia’sMutual
RecognitionschemeoperatingbetweentheCommonwealth,StateandTerritoryjurisdictionsto
includeNew Zealand.The‘ITMRA commencedoperationin 1998.TheTTMRA seeksto assistthe
integrationof theAustralianandNew Zealandeconomiesandpromotecompetitivenessandforms
partof theAustralia-NewZealandCloserEconomicRelationsTradeAgreement(CER).

TheprincipleofTTMRA is that: anygoodthatmaylegallybesoldin oneparticipatingjurisdiction
canalsobesoldin another;andanypersonregisteredto practisean occupationin onejurisdiction
canpractiseanequivalentoccupationin another.

A reviewofthemutualrecognitionschemeswasundertakenby theProductivityCommissionin
2003andfoundthattheTTMRA hasclearlybeeneffectivein achievingtheirobjectivesofassisting
theintegrationoftheAustralianandNewZealandeconomiesandpromotingcompetitiveness.The
ProductivityCommissionreviewalsoacknowledgedthecooperationbetweenAustraliaandNew
Zealandonconsumerproductsafetyregulationsasan outstandingTTMIRA success.To further
improvetheeffectivenessoftheTTMRA in relationto productsafety,theProductivityCommission
reviewproposedthattheMinisterial Council on ConsumerAffairs (MCCA) be askedto reportto
theCouncil ofAustralianGovernmentson thefeasibilityofanintegrated,moreflexible approachto
productbans,recallsandtemporaryexemptions.
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MCCA is currentlyundertakingareviewofAustralia’sProductSafetyFramework.TheProduct
Safetyreviewwill includeanexaminationoftheadministrativeissuessurroundingbans,recalls,
informationsharingandtemporaryexemptions.

In 1997MCCA undertookaTTMRA consumerproductcooperationprogramto resolvethe
differencesbetweentheAustralianandNewZealandregulations.At thecommencementofthe
TTMRA thereweresome300 consumerproductregulationsapplyingin Australianjurisdictions,
andabout14 inNew Zealand.TheTTMRA consumerproductcooperationprogramdetermined
that all butoneoftheregulationscanbesubjectto mutualrecognitionorareeffectively
harmonised.

Theremainingregulationrelatesto motorvehiclechild restraints,whichhavedifferentsafety
requirementsinNew ZealandandAustralia.Becauseharmonisationofthisregulationis dependent
on thepossiblealignmentofAustralianandNewZealandregulationsformotorvehicles,it is being
recommendedthattheregulationbe transferredto themotorvehicleCooperationProgram.This
transferwouldconcludetheCooperationProgramfor consumerproducts.

(viii) Relevantprojects in other portfolios

TheFederalAttorney-General’sDepartmentandtheNew ZealandMinistry of Justicearepreparing
adiscussionpaperwhich:

• highlightsanumberofrecurrentproblemsthatarisein civil courtproceedingswith atrans-
Tasmanelementortheenforcementofregulatoryregimessuchasfor securitieslaw or
competitionlaw;

• discussesoptionsfor addressingthoseproblemsandindicates(in mostcases)apreferred
solution;and

• seeksviewson theoptionsandpreferredsolution.

Progresson thisprojectwill bring generalbenefitsto tradeandcommerceacrosstheTasman
throughprovidinggreatercertaintyto theenforcementof legal rights.

Intellectualpropertyis alsomentionedin theworkprogramofthecurrentMOU. This is also
handledwithin theAttorney-General’sportfolio.



ATTACHMENT A

(a) Providingfor thecross-recognitionofcompanies

(b) Seekingto achievegreatercompatibility in ourdisclosureregimesin relationto financial
products

(c) Managingcross-borderinsolvency

(d) Providingaregulatoryframeworkforrecognisingin eachjurisdictionastockmarket
operatingin compliancewith comparablerulesoftheotherjurisdiction

(e) Exploringthepotentialformorecloselycoordinatingthegrantingandrecognitionof
registeredintellectualpropertyrights

(f) Facilitatinginformationsharingand,whereappropriate,jointly participatingin policy,
complianceandeducationprogramsonconsumerissuesrelatingto businesslaw including
consumerprotectionin electroniccommerce

(g) Seekingto achievegreaterconsistencyin legislationaffectingelectronictransactions

(h) Exploringthepotentialfor greaterconsistencyin trans-Tasmanapplicationandenforcement
ofcompetitionlaw.


