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Introduction

TheStandingCommitteeon Legal andConstitutionalAffairs (Committee)hasbeen
askedto “inquire andreporton lackof harmonisationwithin Australia’slegal
system,andbetweenthelegalsystemsof AustraliaandNewZealand,with
particularreferenceto thosedifferencesthathaveanimpactontradeand
commerce

A numberof areasof reviewhavebeenidentified,includingpartnershiplaws,
evidencelaw andlegalprocedures.This list is not intendedto beexhaustiveandthe
Committeemayexamineotherareaswhereauniform approachmaybewarranted.

This submissionexaminestheareaof impliedwarrantiesin consumertransactions,
contractlaw andequity.It concludesthatalackof consistencyin theseareasimpose
unnecessarytransactioncostsonbusinesses.It recommendsthatthis beaddressed
by auniform codeon consumerandcontractlaw,applyingtwo variantsof the
templatemodelidentifiedin theCommittee’sBackgroundbrief.’ ~

In its 2004StudytheProductivityCommissionnotedtheviewsof anumber MA( 2dProductivityCommissionreview ~ Y:
participantsthatdifferencesin consumerprotectionregimesattheAustralianState
andTerritory level imposecostsonAustralianandNewZealandbusinesses.2

StateandTerritoryGovernmenthasseparateresponsibilityfor policy directionand
for enforcementactivity.

It indicatedthat effortsatharmonisationbetweenAustraliaandNewZealandcould
potentiallybe ineffectiveif harmonisationdoesnotalsoincluderelevantStateand
Territory legislation.‘

In its reviewof NationalCompetitionPolicy, theCommissionproposedanational
reviewof Australianconsumerprotectionpolicy andadministrationthatconsiders
theeffectivenessof existingmeasuresin protectingconsumers,mechanismsfor
coordinatingpolicy developmentandapplicationacrossjurisdictionsfor avoiding
regulatoryduplication.4Inits 2004Studyit recommendedextendingsucha review
to includepossibleimpedimentsto the longtermobjectiveofa singleeconomic
market.5

BackgroundBrief: HarmonisationofLegalSystemsRelatingto TradeandCommerce,February

2005.
~ Commission2004,Australian andNewZealandCompetitionandConsumerProtection
Regimes,ResearchReport,Canberra(PC2004ANZCCPR)
3PC2004ANZCCPRatp183.
~ Commission2004,ReviewofNationalCompetitionPolicyReforms,Canberrap283.
~PC2004ANZCCPRatpp 96-97.



TheAustralianGovernmenthasindicatedits supportfor anationalreviewof
consumerprotectionlaws.
Thesubmissionproposesthatsuchareviewshouldexamineimplied termsin

consumertransactionsanda codeof contractlaw andequity.

1. Impliedwarrantiesin consumertransactions

In eachAustralianStateandTerritoryandin New Zealand,saleof goodslegislation
providesfor termsto beimpliedin contractsfor thesaleof goods.Theprovisions
generallypermitimpliedwarrantiesto bemodifiedorexcluded.Effectiveexclusion
of impliedwarrantiesthereforedeprivesconsumersof thebenefitof importantpost
saleconsumerprotection.

To alleviatetheimpactonconsumers,provisionsin theCommonwealthTrade
PracticesAct1974 (TPA), theNewZealandConsumerGuaranteesAct 1993 (CGA) and
equivalentlegislationin theStatesandTerritoriesprohibit exclusionor ‘contracting
out’ of theimplied termsin consumertransactions,variouslydescribed.

NotablytheTPA, providesthefollowing implied terms:

• thesupplierhastheright to sellthegoods,the goodsareunencumberedand
theconsumerhastheright to quietenjoyment(TPA s69(1))

• goodswill complywith theirdescriptionorsample(TPA s70,)
• goodswill complywith a sample(TPA s72)
• goodswill beof merchantablequality andfit for thepurpose(TPA s71,CGA

ss6-8)

This submissionrelieson thecomparativetablesof impliedwarrantiesin the
appendix,compiledfor thepurposeof thissubmission.

Thetablesarenot intendedto outlineeverydifferencebetweenjurisdictions.For
example,somejurisdictionspermitlimitation of liability in certaincircumstances.
Someprovisionsapplyto bothgoodsandservicesandimply otherwarrantiesin
consumertransactions.The termsarealsovariouslydefinedaswarranties,
conditionsor guarantees,with differentrightsandremediesattachingto them.This
submissiondoesnotexaminethesedifferences.Thesubmissionandthe
accompanyingtablesexamineonly thesubstantivedifferencesbetweenjurisdictions
in implied termsin consumertransactions(equivalentto thosein theTPA above)
thatcannotbeexcluded.

1.1 Overviewof non-excludableimpliedtermsin consumertransactions

Table 1 is acomparativetableof non - excludableimpliedtermsin consumer
transactionsin eachAustralianjurisdictionandin New Zealand.A numberof
inconsistenciesareimmediatelyapparent.Legislationfor implied termsin consumer
transactionsis notuniform- Queensland,TasmaniaandtheAustralianCapital
Territoryhaveno expressprovisions.

Thejurisdictionsthathaveexpressprovisionsrely variouslyon thesaleof goods
legislation,fair tradinglegislation,or in the caseof SouthAustraliaandNew
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Zealand- onconsumertransactionlegislation.Althoughwhatis importantarethe
rightsconferredby legislation,thevaryingtitlesusedby jurisdictionsserveto
highlight thelackof uniformity.

Firms andconsumerscannotturnto asinglepieceof legislationfor acomprehensive
list ofrightsandobligations.Forfirms, this addsto transactioncosts,particularly
thosefirms operatingmultiple jurisdictions.For consumers,thetitle of legislation
(particularlysaleof goodslegislation)givesnoobviousindicationthatit confers
consumerrights.

1.2Thedefinition of ‘consumer’

Jurisdictionsthatprovidenon-excludableimpliedtermsdo soonly in salesto a
consumeror in specifiedconsumertransactions.Identifyingwho is aconsumeris
thereforecritical to theoperationof thelegislation,to afirm’s obligationnotto
excludetheseimpliedtermsin salesto aconsumerandaconsumer’sability to rely
on theimpliedtermsin actionsagainstafirm.

Table2 is acomparativetableof thedefinitionsof ‘consumer’in theAustralian
StatesandTerritoriesandin NewZealand. It highlightsfundamentaldifferencesin
thedefinitionacrossjurisdictions.

TheCommonwealth,Victoria andWesternAustraliaemploya two tieredtestof
‘consumer’:A personis a consumerif thevalueof thegoodsis lessthan$40,000or if
morethan$40,000,thegoodsmustbeof akind ordinarily acquiredfor personal
domesticorhouseholduseorconsumption.WesternAustraliaexpandsthe
definitionto include apersonwhois aconsumerfor thepurposeof theConsumer
AffairsAct1971.Eachjurisdictionexcludesfrom thedefinition,goodsacquiredfor
thepurposeof re-supplyorfor usein aproductionprocess.Thejurisdictionshave
variousdegreesof specificityin ascertainingtheamountof anindividualtransaction.

SouthAustraliausesasingletieredmonetaryamount.It definesaconsumercontract
asoneinvolving aconsiderationof lessthan$40,000.It expresslyexcludesabody
corporateandotherspecificagreementsincludingcontractsconferringarightor
licenceto occupyland.

In NewSouthWalestheSaleof GoodsAct includesimplied warrantiesin consumer
sales.ThenewSouthWalesFairTradingActwasamendedby theFair Trading
AmendmentAct 2003 (NSW)to alsoincludeimpliedwarrantiesin consumer
transactions,similar to thosein theTPA. ForNSW, theremainderof thissubmission
only discussesthesaleof goodslegislation.

TheNorthernTerritory doesnotuseamonetaryamountandalsodepartsfrom the
useof expressionsintendedto definetheintrinsicnatureof aconsumertransaction.
Ratherapersonacquiresgoodsasaconsumerif theyareacquiredfrom asupplier,
otherthanforre-supplyorfor usein aprocessof productionor therepairor
treatmentof othergoodsorfixtureson land.

NewZealanddefinesaconsumerusingthe“personal,domesticorhouseholduseor
consumption”formulationusedby theCommonwealth,Victoria andWestern
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Australia.It similarly excludesgoodsacquiredfor thepurposeof re-supplyorfor
usein aproductionprocess.

1.3 Theimpliedwarranties

Title, Encumbrances,Quiet Enjoyment

Table3 is acomparativetableof impliedtermsasto title, quietenjoymentand
freedomfrom encumbrancesin theAustralianStatesandTerritoriesandin New
Zealand.

Eachof the jurisdictionslisted hasanimpliedtermthatthesellerhasa rightto sell
thegoods,thattheconsumerwill enjoyquietpossessionof thegoodsandthatthe
goodswill befreefrom anencumbrancenotdisclosedto theconsumer.

Theformulationemployedin theAustralianjurisdictionsis broadlysimilar,with
minordifferencesrelatingto theimplicationsof prior securityinterestson the
impliedwarrantyasto freedomfromencumbrances.

Compliancewith Description

Table 4 is acomparativetableof implied termsrelatingto compliancewith
descriptionin AustralianStatesandTerritoriesandin NewZealand.

Eachof thejurisdictionslistedhasanimpliedtermthatgoodswill correspondwith
theirdescription.WesternAustraliaandtheNorthernTerritory broadlyfollow the
formulationusedby theCommonwealth.

Themaindifferencebetweenjurisdictionsis thatin SouthAustralia,NewSouth
Wales,Victoria andNewZealand,it is notnecessarythatthegoodsbesuppliedin
thecourseof abusiness.TheVictorianprovisiondoesnotrequirethatif goodsare
sold by referenceto a sampleaswell asby description,theymustcomplywith the
sampleandthedescription.

Merchantablequality

Table 5 is acomparativetableof impliedtermsrelatingto merchantablequality in
AustralianStatesandTerritoriesandin NewZealand.

Eachof theAustralianjurisdictionslisted hasanimplied termthatgoodswill beof
merchantablequality.In NewZealandthereis a guaranteeof acceptablequality.

TheWesternAustralianandtheNorthernTerritoryprovisionsmirror thosein the
CommonwealthTPA. In eachcasetheimpliedtermthatgoodswill beof
merchantablequalitywill notapplywheredefectsarespecificallybroughtto the
attentionof theconsumerbeforethecontractis madeor in relationto defects
revealedonexaminationof thegoods.

TheVictorianprovisionincludesanon-exhaustivelist of factors- price,termsof
supplyandtheconditionof thegoods,which areto beconsideredin determining
whethergoodsareof merchantablequality.

I
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In New SouthWalesthegoodsmustbeboughtby referenceto theirdescriptionfrom
asellerwho dealsin goodsof thatdescription.

Like Victoria, theSouthAustraliaprovisionincludesalist of factorsto beconsidered
in determiningwhethergoodsareof merchantablequality.In SouthAustraliathere
is no impliedtermin relationto defectswhichthesuppliercouldnotreasonably
havebeenawareat thetime thecontractwasmade.TheSouthAustralianprovision
alsomakesno referenceto defectsspecificallybroughtto theattentionof the
consumerbeforethecontractis made.

TheNewZealandprovisionimpliesaguaranteeof acceptablequality. Like Victoria,
theNew Zealandprovisionincludesanon-exhaustivelist of factorsto beconsidered
in determiningwhethergoodsareof acceptablequality. Thefactorsaredifferentto
andmoreextensivethanits SouthAustralianequivalent.TheNewZealand
provisionalsoprovidesthatgoodswill notbreachtheguaranteebecausethegoods
havebeenusedinmannerinconsistentwith theuseby areasonableconsumer.

Thediscussionaboveshowsthattherearesignificantdifferencesin theformulation
andapplicationof theimpliedwarrantyasto merchantablequality. Those
differencesmaybesummarisedbriefly:

• Theexpressionusedtodescribethewarranty,conditionorguarantee
• Whethertheexpressionis definedin thelegislationor if notdefinedwhether

thecommonlaw meaningapplies
• Thefactorsto beconsideredin determiningwhethertheprovisionapplies
• Whetherthesuppliercouldreasonablyhavebeenawareof defectsatthetime

thecontractwasmade
• Theobligationon thebuyerto examinethegoodsprior to purchase

Fitnessfor Purpose

Table6 is acomparativetableof implied termsrelatingto fitnessfor purposein

AustralianStatesandTerritoriesandin NewZealand.
TheWesternAustralianandtheNorthernTerritoryprovisionsmirror thosein the
CommonwealthTPA. Theyprovidethatwheregoodsaresuppliedin thecourseof a
businessandtheconsumermakesknownaparticularpurposefor which thegoods
arebeingacquired,thereis animplied conditionthatthegoodsarereasonablyfit for
thatpurpose.It is immaterialwhetheror notthatis apurposefor whichsuchgoods
arecommonlysupplied,exceptwheretheconsumerdoesnotrely orit is
unreasonableto relyon theskill orjudgementof thesupplier.

TheSouthAustralianandNew SouthWalesprovisionsrequirethatthegoodsbeof a
descriptionwhich it is in thecourseof thesuppliersbusinessto supply.In eachcase
theconsumermustalsoshowrelianceon theskill andjudgementof thesupplier.In
NewSouthWaleshowever,thereis no implied conditionwhereagoodis soldunder
its patentor tradename.

5



InVictoria theprovisionwill notapplyif thecircumstancesshowthatthepurchaser
doesnotrely orthatit is unreasonablefor thepurchaserto rely on theskill or
judgementof thesupplier.

InNew Zealandtheguaranteeasto fitnessfor purposeincludesthatthegoodsare
reasonablyfit for anyparticularpurposefor whichthesupplierrepresentsthatthey
areorwill befit.

Thediscussionaboveshowsthatlike theimplied warrantyasto merchantable
quality, therearesignificantdifferencesin theformulationandapplicationof the
impliedwarrantyasto fitnessfor purpose.Thosedifferencesmaybesummarised
briefly:

• Therequirementin somejurisdictionsthatthegoodsbeof adescription
which it is in thecourseof thesuppliersbusinessto supply

• Theneedto demonstraterelianceon theskill orjudgementof thesupplier
• Exclusionsfor goodssoldunderapatentortradename
• Therelevanceof a purposemadeknownby thesupplier

Sample

Table 7 is acomparativetableof implied termsrelatingto compliancewith a sample
in AustralianStatesandTerritoriesandin NewZealand.

TheCommonwealthTPA impliesthreeseparateconditionsinto everycontractfor
thesupplyof goodsby asupplierin thecourseof business:

• thatthebulk will correspondwith thesamplein quality
• thattheconsumerwill haveareasonableopportunityof comparingthebulk

with thesample
• thatthegoodswill befreefromanydefectrenderingthemunmerchantable,

thatwouldnotbeapparentonreasonableinspectionof thesample

TheWesternAustralian,NewSouthWalesandNorthernTerritory provisionsfollow
this sameformulation.TheSouthAustralianprovisionis similar, exceptthatthereis
no requirementthatthegoodsbesuppliedin thecourseof abusiness.

TheVictorianprovisionis significantly differentto all otherAustralianjurisdictions
in form andcontent.InVictoria theimplied warrantyappliesonly if thepurchaseris
showna sampleof thegoodsandis inducedby thesampleto purchasethegoodsor
goodsofa similarkind. Thefirst two warrantiesimpliedin theTPA areotherwise
mirroredin Victoria. Thethird warrantyis differentin Victoria — thereis a
requirementthatthepurchaseralsonotbeawareof thedefectatthetimethe goods
areacquired.

TheNewZealandprovisioncontainsthefirst andsecond,butnot thethirdwarranty
foundin theTPA. It doeshoweverextendthetwowarrantiesto bothsamplesandto
demonstrationmodels.
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1.4 Conclusionon implied warranties in consumertransactions

Theaboveanalysisdemonstratesthatjurisdictionsuseverydifferentterminology,
oftenemployingantiquatedandconvoluteddraftingstylesreflectingtheirhistorical
antecedents.Theformulationsandtheirapplicationvaryconsiderablybetween
jurisdictions.Theyareinconsistentin theirscopeandin theirexclusions.

Particularlyregrettablearetheconsiderabledifferencesin thefundamentaldefinition
of ‘consumer’onwhichtheimplied termsrely.

ConstitutionallimitationsmeanthattheCommonwealthprovisionsapply
principally to corporations,leavingbeyondits reachmanyotherbusinessstructures
includingtheprofessionsandunincorporatedassociations.TheStatesandTerritories
arenotsubjectto theselimitations.Accordinglyall of the implied termsexamined
aboveareexpressedto applyto ‘persons’,notjustcorporations.The
Commonwealth’sconstitutionallimitationshighlight the importanceof the
additionalreachof StateandTerritory laws.The inconsistenciesanddifferencesin
thoselawshowever,severelyunderminenotonly nationaluniformity but
harmonisationandintegrationwith New Zealand.

Theseimpliedtermscannotbeexcludedin transactionswith consumers.Mostof the
provisionsprovidethatanyattemptto excludethemis void. Someexpresslyprohibit
theirexclusion.Quiteseparately,afirm thatpurportsto excludetheseimplied terms
runstherisk thattheirconductwill bemisleadingordeceptive(orconstituteafalse
representation)undertheTPAandunderequivalentprovisionsin theStateand
TerritoryFairTradingActs.

Firmsthereforeneedto fully understandtheapplicationandscopeof theimplied
termssotheydonotoffend thisprohibition.Equallythis understandingis important
aspartoftheirpostsaleobligationsto consumers.Firms operatingin multiple
Australianjurisdictionsandin Trans-Tasmantradefacesignificantcostsin
complyingwith differentstatutoryprovisions.Theseincludethecostsof obtaining
legaladvice,differenttradingtermsandconsumerwarrantybrochuresin different
jurisdictions,complianceprogramsandstaff trainingandeducation.

Consumerscannotbeexpectedto know,understandorappreciatethesignificanceof
jurisdictionaldifferences,essentialfor effectiveenforcementof theirrights.

A uniformnationalapproachto implied warrantiesenablesconsumersto better
understandtheirrightsandfirms to minimisetransactioncostsin meetingtheir
statutoryobligations.Thefollowing sectioncommentsonoptionsto achievethis.

2. A nationalapproachto harmonisation

TheCommittee’sBackgroundbrief identifiesfourmechanismsby whichgreater
harmonisationof lawsmight beachieved- thetemplatemodel,co-operativeor
complementaryschemes,referralof powersmodelandconstitutionalamendment.6

6 Brief: HarmonisationofLegalSystemsRelatingto TradeandCommerce,February2005

pp4-6.
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As theBackgroundbrief notes,thereferralof powersmodelandconstitutional
amendmentpresentconsiderableobstaclesandin thecaseof areferralof powers,
callsintoquestionthefederalcompact.

Thereis ampleprecedentforco-operativeorcomplementaryschemes.A
disadvantageof thismodel is thatindividualjurisdictionsarefreeto enactlegislation
to give effectto a statedpolicy. Compliancedoesnotnecessarilyrequiremirror
legislation.Overtime subtledifferencesin legislationhavethepotentialto
underminetheveryuniformity suchschemesseekto enshrine.Not infrequently
jurisdictionalexemptionsor derogationsarepermitted,resultingin further
differences.

As thediscussionof implied termsshows,smalldifferencesin statutoryprovisions
translateto significantdifferencesin boththescopeandapplicationof consumer
warranties.

To improveunderstandingandto reducetransactioncoststhatfirms andconsumers
expect,differencesinherentin co-operativeschemesmustbediscouraged.

Oneparticularform of thetemplatemodel- usedto establishtheCompetitionCodes
of theStatesandTerritories,couldsuccessfullybeappliedto establishauniform
nationalapproachto consumerprotectionlaws.In 1999 theCommonwealthenacted
theScheduleversionof PartIV of theTPA - thecompetitionprovisionsof theTPA.
TheScheduleversionmirrorsPartIV, exceptthatreferencesto a ‘corporation’
(reflectingtheCommonwealth’srelianceon thelimited corporationspowerin the
Constitution)arereplacedwith referencesto a ‘person’.7

EachStateandTerritorypassedapplicationlegislationapplyingtheScheduleversion
in theirjurisdictions- knownastheCompetitionCode.Inter-governmental
agreementswhichsupporttheschemeprovidemechanismsfor consultationon
legislativeamendmentsanda transparentprocessfor exclusionsandexemptions.It
is aneffectiveschemethatprovidesauniform applicationof PartTV. It is an
exceptionalexampleof effectiveco-operativefederalism.

A similar schemeshouldbeappliedto achieveauniformnationalconsumerlaw in
Australia.It is particularlysuitableasamodelastheCommonwealth,Statesand
Territorieseachhaveconcurrentjurisdictionfor consumerprotection.Thescheme
couldreadilybeadoptedby New Zealand.Issuesof sovereigntyhowever,would
favourmirror lawsin NewZealand(supportedby aninter-governmental
agreement),ratherthandirectapplicationof theAustralianlaw.

3. Contract law

Theprevioussectionexaminedonefeatureof contractlaw - termsimpliedby
legislation.Saleof goodslegislation,otherstatutoryprovisionsandthecommonlaw
collectivelyregulateall otherfeaturesof contractlaw includingtheformationof a
contract,privity, consideration,expressandimpliedterms,termination,rightsand
remedies.

‘ Seegenerallythediscussionin SteinwallRAnnotatedTradePracticesAct 1974,2005 edition.
LexisNexis2005,p 648.
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In this area,like thenon-excludableimplied termsdiscussedabove,thesaleof goods
legislationin theAustralianjurisdictionsis inconsistent.In anycase,saleof goods
legislationisnotanddoesnotpurportto beacompletecodeof contractlaw: It
appliesonly to contractsfor thesaleof goodsanddoesnotaddresseveryfeatureof
contractformation,operationor enforcement.Indeedthereis nocompletecodein
AustraliaorNew Zealand.Firmsandconsumersmustlook to thecombined
operationof Commonwealth,StateandTerritory laws,to thecommonlaw andto
equity.

Thepossibilityof.acontractcodefor Australiahasattimesbeenmooted.A contract
codewouldhavenumerousadvantages:

• It would provideanopportunityto reviewandreformprovisionsthat
operateharshlyorunjustly.

• It couldeliminateinconsistenciesin StateandTerritory laws.
• It couldexpresslycodify complexandattimesinconsistentjudicial

precedent.
• Forconsumersandsmallbusiness,acodecouldassistto de-mystifycontract

law andmakeit moreaccessiblethrougha singleinstrument.
• A codewould ensureconsistencyacrossjurisdictions,assistingfirms that

operatein multiplejurisdictions.
• Codeamendmentwould occuronly afteraperiodof transparentpublic

consultation,enablingthecostsandbenefitsto specific sectorsto beassessed.
• It would assistunderstandingofcontractlaw andthroughunderstanding

bettercompliance
• It would facilitateharmonisationwith NewZealand.

TheCommonwealth’sconstitutionalpowerlimits its ability to enactacontractcode
capableof universalapplication.Commonwealthlaw,particularlytheTPAapplies
only to discreteareasof contractlaw, for examplewarrantiesandmisleadingand
unconscionableconduct.Evenif theCommonwealthhadtheconstitutionalpower,it
is unlikely thatit would exerciseit - traditionallythis areahasbeenthealmost
exclusiveprovinceof theStatesandTerritoriesandthecommonlaw.

Thismeansthattheparticulartemplatemodelproposedfor harmonisingimplied
termsis unlikely to beappropriate.A variationonthatmodel- uniformStateand
Territory lawsis likely to bemoresuitable.Uniformity maybeachievedby each
StateandTerritory applyingatemplatelaw orby onejurisdiction(thelead
jurisdiction)legislatingandeveryotherjurisdictionapplyingthatlaw.

4. Equity

‘Equity’ is usedhereto refer to thatbody of law, distinctfrom thecommonlaw,
havingits historyin Englandin theCourtof Chanceryandsubsequentlyreceived
intoAustralia.Equitableprinciplesapplytointerestsin realandpersonalproperty,
to thetransferof rights, to therecognitionof securityinterestsandfor specific
equitableremediesanddefences.

Givenits history it is notsurprisingthatequitableprincipleshavea longhistoryand
tradition.Reformin Australiahasendeavouredto achievesomefusionof sortsof

9



equityandthecommonlaw,particularlythroughthecourtswhich once
administeredaquite separateequitablejurisdiction.Despitethis, in practiceit is still
usualto referseparatelyto rightsandremediesatlaw andin equity.

Extensivelybasedonjudicial precedent(with somestatutorymodifications),
equitableprinciplesareoftendifficult to statewith anyprecision,reflecting
differencesofjudicial opinionwithin andacrossjurisdictions.Precedentbased,
carefulanalysisis requiredof numerousjudgementsin orderto distil binding
principles.

Forall thesereasonsequity hasdevelopedintoadiscretebodyof law. Fewpeople
would professto fully understandtheequitableprinciplesandits nuances.A sense
ofmystiquehasthereforebuilt up aroundequityandwith it a degreeof
specialisationwellbeyondtheordinarypersonandindeedmanylawyers.In some
circlesthis uniquenessis cultivatedbecauseit preservesits longtradition.

Equity in its currentform is ananachronism.It is no longeracceptablethattradition
andpracticeshoulddepriveapersona reasonableunderstandingof principlesthat
applyto manyfacetsof businessesandcommercialdealings.Thereis nocogent
reason(if thereeverwas)whyaseriousattemptshouldnotbemadeto codify the
principlesof equity.

A codeof equitycouldandshouldbe implementedin muchthesamewayasthe
proposedcontractcode.

RaySteinwall*
16 May2005

* GeneralCounsel,IndependentPricing andRegulatoryTribunalofNewSouthWales;Visiting Fellow,

Facultyof Law, Universityof NewSouthWales.Theviews expressedin this submissionaremy
personalviewsandarenotnecessarilythoseof anyotherpersonororganisation.
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Appendix

Submissionto the Houseof RepresentativesStanding Committee onLegal and Constitutional Affairs
Inquiry into Harmonisation of Legal Systems

Table 1: Non — excludableimplied terms in consumertransactions

Jurisdiction Provision Title, iEncunibrances,
Quiet Enjoyment

Description Merchantable.
Quality

Fitnessf6r purpose Sample

Commonwealth(Cth)
TradePracticesAct 1974
(TPA)

s69 s70 s71(1) s71(2) s72

NewSouthWales(NSW) Fair TradingAct 1987
(ETA)

s400 s4OP s4OQ s4OQ s4OR

NewSouthWales(NSW) Saleof GoodsAct 1923
(SGA)

s17 s18 s19 s19 s20

Queensland(Qld)

SouthAustralia (SA) ConsumerTransactions
Act 1972(CTA)

s6 s6 s6 s6 s6

Tasmania(Tas)

Victoria (Vic) Fair TradingAct
1999(FTA)

s32G s32H s321 s32IA s32HA

WesternAustralia (WA) Fair TradingAct
1987(FTA)

s36 s37 s38(1) s38(2) s39



Australian Capital Territory
(ACT)

-

NorthernTerritory (NT) ConsumerAffairs and
FairTradingAct 1990
(CAFTA)

s62 s63 s64(1) s64(2) s65

NewZealand(NZ) ConsumerGuarantees
Act 1993(CGA)

s5 s9 s6 (cf s7) s8 slO
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Table 2: Definition of ‘Consumer’ for thepurposeof non — excludableimplied warranties in consumertransactions

Jurisdiction Provision Definition ofConsumer

Cth TPA s4B For thepurposesof thisAct, unlessthecontraryintentionappears:

(a) apersonshallbetakento haveacquiredparticulargoodsas aconsumerif, andonly if:

(i) thepriceof the goodsdid notexceedtheprescribedamount;or
(ii) wherethatpriceexceeded[$40,000]theprescribedamount—thegoodswereof akind ordinarilyacquiredfor personal,
domesticor householduseor consumptionor the goodsconsistedof acommercialroadvehicle;

andthepersondid notacquirethegoods,or holdhimselfor herselfoutasacquiringthegoods,for thepurposeof re-supply
or for the purposeof usingthemup ortransformingthem,in tradeor commerce,in thecourseof aprocessof productionor
manufactureor of repairingor treatingothergoodsor fixtureson land; and

(b) apersonshallbetakento haveacquiredparticularservicesasaconsumerif, andonly if:

(i) the priceof theservicesdid notexceedthe prescribedamount;or
(ii) wherethatpriceexceededthe prescribedamount—theserviceswereof akind ordinarily acquiredfor personal,domestic
or householduseor consumption.

NSW ETA s5 (1) In this Act, a referenceto aconsumeris a referenceto apersonwho:

(a) acquiresgoodsor servicesfrom asupplier,or
(b) acquiresaninterestin land,otherthanlandused,or intendedto beused,or apparentlyintendedfor use,for industrialor

commercialpurposes.

(2) Goodsor servicesreferredto in subsection(1) do not(exceptfor thepurposesof section43) includegoodsor services
acquired,or heldoutasbeingacquired,for re-supplyor, in thecaseof goods,in thecourseof abusinessotherthana
farmingundertakingfor thepurposeof:
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(a) consumingor transformingthemby a processof manufactureorproduction,or

(b) usingthemfor therepairor treatmentof othergoodsoroffixturesonland.

(3) Inthissection:

farmingundertakingincludes:

(a) theraisingof stock to providemeatorotherfoodfor humanconsumption,and
(b) anyagricultural,pastoral,horticultural,orchardingorviticultural undertaking.

NSW SGA s62 In this Part,consumersalemeansasaleof goods(otherthana saleby auction)byasellerin thecourseof abusinesswherethe
goods:
(a) areof akind conunonlyboughtfor privateuseor consumption,and
(b) aresoldto a personwho doesnotbuy or holdhimselfor herselfoutasbuyingthemin the courseof abusiness.

Qld -

SA CTAs2
consumercontract” meansacontract or agreement—

(a)underwhich aperson (other than abody corporate) —

(i)purchasesgoodsor contractsfor the performanceof services;or
(ii)takes goodsonhire (whether or not thecontract purports to confer aright or option on the consumerto purchasethe goods);or

(iii)acquires by other meansthe useor benefit of goods or services;and

(lOunder which theconsiderationto bepaid or provided by or onbehalf of the consumerin moneyor money’sworth doesnot
exceed$40000 (excluding any interestor feesor chargespayable becausecredit is or is to be provided for the transaction),

but doesnot include

(c)asaleby auction; or
(d)acontract or agreementfor the sale,bailment, or dispositionof goodsto aperson who tradesin goodsof that description; or
(e)acontract or agreementthat includesaprovision conferring aright or licenceto occupy land; or
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(j9a contractoragreementof akind declaredbyregulationnotto beaconsumercontractfor thepurposesof thisAct;

Tas -

Vic ETA s32D
(1) InthisPartareferenceto a contractof supplyof goodsorservicesis arereferenceto acontractofsupplyof goodsor
serviceswherethecashpriceof thegoodsorservices-

(a) is notmorethan$40 000; or
(b) is morethan$40000andthegoodsorservicesareof akind

ordinarilyacquiredfor personal,domesticorhouseholduseor
consumption.

(2) if an amountgreaterthan$40 000 isprescribedby the regulationsfor thepurposesofthissection,areferencein this
sectionto $40 000 isa referenceto theprescribedamount.

WA ETA s6 (1) In this Act, areferenceto aconsumeris areferenceto aperson

(a)who for thepurposesof theConsumerAffairs Act 1971 would beaconsumerwithin themeaningof thatterm asdefinedin
section4 of thatAct; and
(b) who acquires,or proposesto acquire—
(i) goodsor services;or
(ii) aninterestin land,notbeinglandused,or intendedtobeused,or apparentlyintendedfor use,for industrialor

commercialpurposes.

(2) Forthepurposesof this Act, unlessthecontraryintentionappears

(a) a personshallbetakento haveacquiredparticulargoodsasaconsumerif, andonly if
(i) thepriceof the goodsdid notexceedtheprescribedamount;or
(ii) wherethatpriceexceededthe prescribedamount— thegoodswereof akind ordinarily acquiredfor personal,domestic
or householduseor consumptionor the goodsconsistedof acommercialvehicle,
andthepersondid notacquirethegoods,or holdhimselfoutasacquiringthe goods,for thepurposeof re-supplyor for the
purposeof usingthemup or transformingthem,in tradeor commerce,in thecourseof aprocessof productionor
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manufactureorof repairingor treatingothergoodsor fixtureson land;and
(b)apersonshallbetakento haveacquiredparticularservicesasaconsumerif, andonly if —

(i) thepriceof theservicesdid notexceedtheprescribedamount;or
(ii) wherethatpriceexceededtheprescribedamount — theserviceswereof akind ordinarilyacquiredfor personaLdomestic
orhouseholduseor consumption.

(3) For thepurposesofsubsection(2) —

(a) theprescribedamountis $40 000 or, if a greateramountis prescribedfor thepurposesof thisparagraph,thatgreater
amount;
(b) subjectto paragraph(c), thepriceof goodsorservicespurchasedby apersonshallbetakento havebeentheamountpaid
orpayableby thepersonfor thegoodsor services;
(c) wherea personpurchasedgoodsorservicestogetherwith otherpropertyorservices,orwith bothotherpropertyand
services,anda specifiedpricewasnotallocatedto thegoodsor servicesin thecontractunderwhich theywerepurchased,the
priceofthegoodsorservicesshallbetakento havebeen—

(i) thepriceatwhich, atthetime of theacquisition,thepersoncouldhavepurchasedfromthesupplierthegoodsorservices
withouttheotherpropertyorservices;
(ii) if, at thetimeof theacquisition,thegoodsorserviceswerenotavailablefor purchasefrom thesupplierexcepttogether
with theotherpropertyorservicesbut,atthattime,goodsorservicesof thekind acquiredwereavailablefor purchasefrom
anothersupplierwithout otherpropertyor services— thelowestpriceatwhichthepersoncould,atthattime, reasonably
havepurchasedgoodsor servicesof thatkindfrom anothersupplier;or
(iii) if, at thetime of theacquisition,goodsor servicesofthekind acquiredwerenotavailablefor purchasefrom anysupplier
excepttogetherwith otherpropertyor services— thevalueof thegoodsor servicesatthattime;
(d)whereapersonacquiredgoodsor servicesotherwisethanby wayof purchase,thepriceof thegoodsor servicesshallbe
takento havebeen—

(i) the priceatwhich,atthetime oftheacquisition,thepersoncould havepurchasedthegoodsorservicesfrom thesupplier;
(ii) if, atthe timeof the acquisition,thegoodsor serviceswerenotavailablefor purchasefrom thesupplieror wereso
availableonly togetherwith otherpropertyorservicesbut,at thattime, goodsorservicesof thekind acquiredwereavailable
for purchasefromanothersupplier— thelowestpriceatwhich thepersoncould,atthat time,reasonablyhavepurchased
goodsorservicesof thatkind from anothersupplier;or
(iii) if goodsorservicesof thekindacquiredwerenotavailable,atthe time oftheacquisition,for purchasefrom anysupplier
or werenotsoavailableexcepttogetherwith otherpropertyor services— thevalueof thegoodsorservicesatthat time

.
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(4) Whereit is allegedin anyproceedingunderthis Act or in anyotherproceedingin respectof amatterarisingunderthis
Act thatapersonwasaconsumerin relationto particulargoods,servicesor land,it shallbepresumed,unlessthecontraryis
established,that thepersonwasaconsumerin relationto thegoods,servicesor land.

(5) In thissection,“commercialvehicle”hasthemeaninggivenby section5(1) of theCreditAct 1984.
ACT FTA s6 (1) For thisAct, aconsumeris apersonwhoacquiresgoodsorservicesfrom a supplier.

(2) A personisnotaconsumerforthisAct if, in thecourseof abusiness,heorsheacquires,orholdshimselfor
herselfoutasacquiring,goodsor servicesfrom asupplierfor thepurposeof—

(a)resupplyingthem;or
(b)usingthemup or transformingtheminor in connectionwith aprocessof manufactureor production;or
(c)repaiingor treatingothergoodsorfixtures onland.

(3) if it is allegedin anyproceedingsunderthis Act or inanyotherproceedingsin relationto amatterarisingunder
this Act thatapersonwasaconsumerin relationto particulargoodsor services,it shallbepresumed,unlessthe
contraryis established,that thepersonwasaconsumerin relationto thosegoodsor services.

supply,whenusedasaverb,includes—

(a)inrelationto goods—

(i)supply (includingresupply)by wayof sale,exchange,lease,hireor hire-purchase;and
(ii) exhibit, exposeor haveinpossessionfor thepurposeof sale,exchange,lease,hireorhire-purchaseor for anypurposeof

manufactureor tradein relationto the supplyof goods;and
(iii) donatefor promotionalpurposes;and

(b)in relationto services— provide,grant,give or donatefor promotionalpurposes;and

and,whenusedas anoun,hasacorrespondingmeaning,andsuppliedandsupplierhavecorrespondingmeanings.

CAFTA s 5 (1) In thisAct, areferenceto aconsumeris, subjectto subsection(2), areferenceto apersonwho acquiresgoodsor services
from asupplier.
(2) In subsection(1), “goods” doesnot includegoodswhichareacquired;or areheldoutasbeingacquired—

(a) for thepurposeof re-supply;or
(b) for the purposeof usingthemup or transformingthem,in thecourseof abusiness,in or in connectionwith aprocessof
manufactureor production,
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andin thatsubsectionasit haseffectfor thepurposesof Parts5and6, theterm alsodoesnot includegoodswhich are
acquired,orheldoutasbeingacquired,for thepurposeofusingthemupor transformingthem, in the courseof abusiness,in
orin connectionwith the repairortreatmentof othergoodsor of fixtures on land.

New CGA s2
Zealand “Consumer”meansapersonwho

(a)Acquiresfrom a suppliergoodsorservicesof akind ordinarilyacquiredfor personal,domestic,orhouseholduseor
consumption;and
(b)Doesnotacquirethegoodsor services,or holdhimselfor herselfoutasacquiringthe goodsor services,for thepurpose

of—
(i)Resupplyingthemin trade;or
(ii)Consumingthemin thecourseof aprocessofproductionormanufacture;or
(iii)In thecaseof goods,repairingor treatingin tradeothergoodsor fixtures onland.
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Table 3: Non-ExcludableImplied terms as to Title, Encumbrancesand Quiet Enjoyment

Jurisdiction Provision Title, Encumbrances,QuietEnjo3

Cth TPA s69 Ineverycontractfor thesupplyot goodsby acorporationto aconsumer,otherthanacontractto whichsubsection(3) applies,
thereis:

(a) animpliedconditionthat,in thecaseof asupplyby wayof sale,thesupplierhasarightto sellthegoods,and,in thecaseof
anagreementto sellorahire-purchaseagreement,thesupplierwill havearightto sell thegoodsatthetime whentheproperty
isto pass;
(b) animpliedwarrantythattheconsumerwill enjoyquietpossessionof the goodsexceptsofar as it maylawfully bedisturbed
by thesupplieror by anotherpersonwho is entitledto thebenefitof anychargeor encumbrancedisclosedor knownto the
consumerbeforethecontractis made;and
(c) in thecaseof acontractfor thesupplyof goodsunderwhich thepropertyis to passor maypassto theconsumer— an implied
warrantythat thegoodsarefree, andwill remainfreeuntil thetimewhenthepropertypasses,from anychargeor encumbrance
not disclosedor knownto theconsumerbeforethecontractis made.

(2) A corporationis not,in relationto acontractfor thesupplyof goods,in breachof theimpliedwarrantyreferredto in
paragraph(1)(c)by reasononly of theexistenceof a floating chargeoverassetsof thecorporationunlessanduntil thecharge
becomesfixed andenforceableby thepersonto whom thechargeis given

(3) In acontractfor the supplyof goodsbyacorporationto aconsumerin thecaseof which thereappearsfrom thecontractor is
to beinferredfrom thecircumstancesof thecontractanintentionthat thesuppliershouldtransferonly suchtitle asheor sheor
a third personmayhave,thereis:

(a) animpliedwarrantythatall chargesor encumbrancesknownto the supplierandnotknownto the consumerhavebeen
disclosedto theconsumerbeforethecontractismade;and
(b) animpliedwarrantythat::

(i) thesupplier;
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(ii) in acasewherethepartiesto thecontractintendthat thesuppliershouldtransferonly suchtitle as a third person
mayhave—that
person;and

(iii)
anyoneclaimingthroughor underthesupplieror thatthirdpersonotherwisethanunderachargeor encumbrance
disclosedor knownto theconsumerbeforethecontractismade;

will not disturbtheconsumersquietpossessionof thegoods.
NSW FTA s400 (1) In acontractfor thesupplyof goodsby aperson(thesupplier)to aconsumer(otherthanacontractto which subsection

(3) applies) thereis:
(a) animpliedconditionthat,in thecaseof asupplyby wayof sale,thesupplierhasarightto sell thegoods,and,in thecaseof

anagreementto sell or ahire-purchaseagreement,thesupplierwill havea rightto sell thegoodsatthetimewhenthe
propertyis to pass,and

(b) animpliedwarrantythattheconsumerwill enjoyquietpossessionof thegoodsexceptsofar asit maylawfully bedisturbed
by thesupplieror by anotherpersonwhois entitled to thebenefitof anychargeor encumbrancedisclosedor knownto the
consumerbeforethe contractis made,and

(c) in thecaseof a contractfor thesupplyof goodsunderwhichthepropertyis to passor maypassto the consumer— an
impliedwarrantythatthegoodsarefree,andwill remainfreeuntil thetimewhenthepropertypasses,from anychargeor
encumbrancenotdisclosedor knownto theconsumerbeforethecontractismade.

(2) A personis not, in relationto a contractfor thesupplyof goods,in breachof theimpliedwarrantyreferredto in
subsection(1) (c) by reasononly of theexistenceof afloating chargeoverassetsof thepersonunlessanduntil the charge
becomesfixed andenforceableby thepersonto whom thechargeis given.

(3) In acontractfor thesupplyof goodsto aconsumerin thecaseof which thereappearsfrom thecontractor isto be
inferredfrom thecircumstancesof thecontractanintentionthat thesuppliershouldtransferonly suchtitle asthesupplieror
athird personmayhave,thereis:

(a) animpliedwarrantythatall chargesor encumbrancesknownto thesupplierandnot knownto theconsumerhavebeen
disclosedto the consumerbeforethecontractis made,and

(b) animpliedwarrantythat:
(i) thesupplier,and
(ii) in acasewherethepartiesto thecontractintendthatthesuppliershouldtransferonly suchtitle asathird personmay

have— thatperson,and
(iii) anyoneclaiming throughor underthesupplierorthat third personotherwisethanunderachargeor encumbrance

disclosedor knownto theconsumerbeforethe contractis made,
will not disturbtheconsumer’squietpossessionof thegoods.
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NSW SGA s 17 In acontractof sale,unlessthecircumstancesof the contractaresuchasto showadifferentintention, thereis:

(1) animpliedconditionon thepartof thesellerthatin thecaseof asalethesellerhasaright to sell thegoods,andthatin the

caseof an agreementto sellthe sellerwill havea rightto sellthegoodsat thetimewhenthepropertyisto pass,

(2) animpliedwarrantythat thebuyershallhaveandenjoyquietpossessionof the goods,

(3) animpliedwarrantythat thegoodsshallbefreefrom anychargeor encumbrancein favourof anythirdpartynotdeclared
or knownto thebuyerbeforeor atthetimewhenthecontractis made.

Qld -

SA CTA s6 CIA s6 6. (1) In everyconsumercontractfor thesaleof goodsthereis—

(a)animpliedconditiononthepartof thesupplierthatin thecaseof asalethesupplierhasarightto sell thegoods,andthatin the
caseof anagreementto sellthesupplierwill havea rightto sell thegoodsatthetimewhenthepropertyisto pass;and

(b)animpliedwarrantythatthegoodswill befreefromanychargeor encumbrancein favourof athird partynotdeclaredor known
totheconsumerbeforeor atthetimewhenthecontractis made.

(2) In everyconsumercontractfor thesaleor supplyof goodsthereisanimpliedwarrantythattheconsumerwill haveandenjoy
quietpossessionof thegoodsfor solongas theconsumerisnot in defaultunderthecontract.

(3) In everyconsumercontractfor thesaleorsupplyof goodsby descriptionthereis animpliedconditionthatthegoodswill
correspondwith thedescription,andif thecontractismadeby referencetosampleaswell asdescription,it isnotsufficientthatthe
bulkof thegoodscorrespondswith thesampleif thegoodsdo notalsocorrespondwith thedescription.

(4) In everyconsumercontractfor thesaleorsupplyof goodsthereisanimpliedconditionthatthegoodsareof merchantable
qualitybutno suchconditionisimplied—

(a)asregardsdefectsin goodsof whichthesupplieror anagentof thesuppliercouldnotreasonablyhavebeenawareatthetimethe

contractwasmade;or
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(b)if theconsumerhasexaminedthegoodsor asampleof thegoods,asregardsdefectsthattheexaminationoughtto haverevealed.

(5) For thepurposesof thissectiongoodsareof merchantablequality if theyareasfit for thepurposefor whichgoodsof that
descriptionareordinarilyusedasisreasonableto expecthavingregardto thefollowingconsiderations:

(a)thepriceof thegoodsandthetermsandconditionsof therelevantconsumercontractandthecircumstancessurroundingthe
formationof thecontract;and

(b)theapparentconditionof thegoods.

(6) if theconsumerexpressly,orby implication,makesknownto thesupplier,oraservantor agentof thesuppliertheparticular
purposefor whichthegoodsarerequired,soasto showrelianceon thesupplier’sskill or judgmentandthegoodsareof a
descriptionwhichit is in thecourseof thesupplier’sbusinesstosupply,thereis animpliedconditionin theconsumercontractthat
thegoodsarereasonablyfit for thatpurpose.

las
Vic ETA s32G

32G. Termsimpliedin contractsas to rightto supply
(1) Subjectto section32GA,in acontractof supplyof goodsthereis-

(a) animpliedconditionthat-

(i) in thecaseof acontract,notbeinganagreementto supply,the supplierhasarightto supplythe goods;and
(ii) in thecaseof an agreementto supply,thesupplierwill havearight to supplythegoodsat thetimewhenthepropertyis to

pass;and

(b) an impliedconditionthat,atthetimethepropertyin the goodsisto pass,the goodswill befreefrom anychargeor
encumbranceotherthan achargeor encumbrance-

(i) of which thepurchaseris awarewhenthesupplyismade;and
(ii) subjectto which thepurchaserhasagreedto acceptthegoods;and

____________ ____________ (c) animpliedwarrantythatthepurchaserwill enjoyquietpossessionof thegoods,exceptas far asit maybedisturbedby a
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personentitled to thebenefitof achargeor encumbrance-

(i) of whichthepurchaseris awarewhenthesupplyis made;and
(ii) subjectto whichthepurchaserhasagreedto acceptthe goods.

(2) Thissectiondoesnot applyto acontractof supplyof goodsbywayof lease.

WA ETA s36 36 . Impliedundertakingsas to title, encumbrancesandquietpossession(TPA s. 69)

(1) In everycontractfor the supplyof goodsto aconsumer,otherthanacontractto whichsubsection(3) applies,thereis —

(a) animpliedconditionthat, in the caseof asupplyby wayof sale,thesupplierhasarightto sellthe goods,and,in thecaseof
anagreementto sell or ahire-purchaseagreement,thesupplierwill havearightto sellthegoodsatthetimewhentheproperty
is to pass;
(b) animpliedwarrantythattheconsumerwill enjoyquietpossessionof thegoodsexceptsofar asit maylawfully bedisturbed
by the supplieror by anotherpersonwhois entitled to thebenefitof anychargeor encumbrancedisclosedor knownto the
consumerbeforethecontractismade;and
(c) in thecaseof acontractfor thesupplyof goodsunderwhichthepropertyis to passor maypassto theconsumer— an
impliedwarrantythatthe goodsarefree,andwill remainfreeuntil thetimewhenthepropertypasses,from anychargeor
encumbrancenotdisclosedor knownto theconsumerbeforethe contractismade.

(2) A supplieris not,in relationto acontractfor thesupplyof goods,in breachof theimpliedwarrantyreferredto in
subsection(1)(c)by reasononly of the existenceof afloatingchargeoverassetsof thesupplierunlessanduntil thecharge
becomesfixed andenforceableby thepersonto whomthechargeis given.

(3) In a contractfor the supplyof goodsto aconsumerin the caseof whichthereappearsfrom thecontractor is to beinferred
from thecircumstancesof thecontractanintentionthatthesuppliershouldtransferonly suchtitle as heor athird personmay
have,thereis —

(a) animpliedwarrantythatall chargesor encumbrancesknownto thesupplierandnotknownto theconsumerhavebeen
disclosedto the consumerbeforethe contractis made;and

__________ __________ (b) animpliedwarrantythat —
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(i) thesupplier;
(ii) in a casewherethepartiesto the contractintendthatthesuppliershouldtransferonly suchtitle as athird personmay
have— thatperson;and
(iii) anyoneclaimingthroughorunderthe supplieror thatthirdpersonotherwisethanunderachargeor encumbrancedisclosed
or knownto theconsumerbeforethecontractismade,
will not disturbtheconsumer’squietpossessionof the goods.

ACT
NT CAFTA s62 62. Impliedundertakingsastotitle, encumbrancesandquietpossession

(1) In everycontractfor thesupplyof goodsto aconsumer,otherthanacontracttowhichsubsection(3) applies,there
is-

(a) animpliedconditionthat,in thecaseof asupplybywayof sale,thesupplierhasarightto sellthegoods,and,in the
caseof anagreementto sell orahire-purchaseagreement,thesupplierwill havearightto sell thegoodsatthetime
whenthepropertyis topass;

(b) animpliedwarrantythattheconsumerwill enjoyquietpossessionof thegoodsexceptsofarasit maylawfully be
disturbedby thesupplierorbyanotherpersonwhois entitledto thebenefitof anychargeor encumbrancedisclosed
or knownto theconsumerbeforethecontractis made;and

(c) in thecaseof acontractfor thesupplyof goodsunderwhichthepropertyisto passor maypassto theconsumer—
animpliedwarrantythatthegoodsarefree,andwill remainfreeuntil thetimewhenthepropertypasses,from any
chargeor encumbrancenotdisclosedor knownto theconsumerbeforethecontractismade.

(2) A personis not,in relationto acontractfor thesupplyof goods,inbreachof theimpliedwarrantyreferredto in
subsection(1)(c) by reasononly of theexistenceof afloating chargeover assetsof thepersonunlessanduntil thechargebecomes
fixedandenforceableby thepersonto whomthechargeis given.

(3) In acontractfor thesupplyof goodsto aconsumerin thecaseof whichthereappearsfrom thecontract,or isto be
inferredfromthecircumstancesof thecontract,anintentionthatthesuppliershouldtransferonlysuchtitle asthesupplieror athird
personmayhave,thereis —

(a) animpliedwarrantythatall chargesor encumbrancesknownto thesupplierandnotknownto theconsumerhave
beendisclosedtotheconsumerbeforethecontractis made;and

(b) animpliedwarrantythat-
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(i) thesupplier;
(ii) in acasewherethepartiesto thecontractintendthatthesuppliershouldtransferonly suchtitle asathird

personmayhave- thatperson;and
(iii) anyoneclaimingthroughor underthesupplieror thatthirdpersonotherwisethanunderachargeor

encumbrancedisclosedor knownto theconsumerbeforethecontractismade,

will not disturbtheconsumer’squietpossessionof thegoods.

New
Zealand

CGAs5
5.Guaranteesas to title—
(1)Subjectto section41 of this Act, thefollowing guaranteesapplywheregoodsaresuppliedto aconsumer:
(a)Thatthesupplierhasarightto sellthegoods;and
(b)Thatthegoodsarefreefrom anyundisclosedsecurity;and
(c)Thattheconsumerhastherightto undisturbedpossessionof thegoods,exceptin sofar asthatright is variedpursuantto—

(i)A termof theagreementfor supplyin anycasewherethatagreementis ahirepurchaseagreementwithin themeaningof the
[IncomeTaxAct 2004]; or
(ii)A security,or a termof theagreementfor supply,in respectof which theconsumerhasreceived

(A)Oral advice,acknowledgedin writing by theconsumer,as to theway in which theconsumer’sright to undisturbed
possessionof thegoodscouldbeaffected,sufficientto enablea reasonableconsumerto understandthegeneralnatureandeffect
of thevariation;and
(B)A writtencopyof theagreementfor supplyor security,or awritten copy of thepartthereofwhich providesfor thevariation.

(2)A referencein subsection(1)(a)of this sectionto a“right to sell” goodsmeansa rightto disposeof theownershipof thegoods

to theconsumerat thetimewhenthatownershipisto pass.
(3)An“undisclosedsecurity” referredto in this sectionmeansany securitythatwasneitherdisclosedto theconsumerin

writing beforeheor sheagreedto thesupplynor createdby orwith theexpressconsentof theconsumer.
(4)Nothingin subsection(1)(a)or (1)(b) of this sectionshallapplyin anycasewherethe goodsareonly hiredor leased.
(5)Wherethegoodsareonly hiredor leased,theguaranteesetoutin subsection(1)(c) of this sectionshallconferaright to

undisturbedpossessionof thegoodsonly for theperiodof thehire or lease.
(6)Part2 of this Act givestheconsumeraright of redressagainstthesupplierwherethegoodsfail to complywith any
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guaranteein thissection.
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Table 4: Non-ExcludableImplied terms as to description

Jurisdiction Provision Description

Cth TPAs70 (1)Wherethereis acontractfor thesupply(otherwisethanbyway of saleby auction)by acorporationin thecourseof abusiness
of goodsto aconsumerby description,thereis animpliedconditionthatthegoodswill correspondwith thedescription,and,if
thesupply isby referenceto asampleaswell asby description,it is notsufficientthatthebulk of thegoodscorrespondswith the
sampleif thegoodsdo not alsocorrespondwith thedescription.

(2) A supplyof goodsis not preventedfrombeingasupplyby descriptionfor thepurposesof subsection(1) by reasononly that,
beingexposedforsaleorhire,theyareselectedby theconsumer.

NSW FTA s4OP (1)Inacontractfor thesupply (otherwisethanby wayof saleby auctionor saleby competitivetender)by apersonin thecourse
of abusinessof goodsto aconsumerby description,thereis animpliedconditionthatthe goodswill correspondwith the
descriptionand,if thesupplyis by referenceto asampleaswell asby description,it is notsufficientthatthebulk of thegoods
correspondswith thesampleif thegoodsdo notalsocorrespondwith thedescription.

(2)A supplyof goodsisnotpreventedfrom beingasupplyby descriptionfor thepurposesof this sectionby reasononly that,
beingexposedfor saleor hire,theyareselectedby theconsumer.

NSW SGA s18 Wherethereis acontractfor thesaleof goodsby description,thereisanimplied conditionthatthegoodsshallcorrespondwith
the description;and if thesalebeby sampleaswell asby description,it is notsufficientthat thebulk of thegoodscorresponds
with thesampleif thegoodsdo notalsocorrespondwith thedescription.

Qld -

SA CIA s6 6. (1) In everyconsumercontractfor thesaleof goodsthereis—

(a)animpliedconditionon thepartof thesupplierthatin thecaseof asalethesupplierhasarightto sellthegoods,andthatin the
caseof anagreementto sellthesupplierwill havearightto sell thegoodsatthetimewhenthepropertyisto pass;and

(b)animpliedwarrantythatthegoodswill befreefrom anychargeorencumbrancein favourof athirdpartynotdeclaredor known
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totheconsumerbeforeor atthetimewhenthecontractis made.

(2) In everyconsumercontractfor thesaleorsupplyof goodsthereisanimpliedwarrantythattheconsumerwill haveandenjoy
quietpossessionof thegoodsforsolongastheconsumerisnotin defaultunderthecontract.

(3) In everyconsumercontractfor thesaleorsupplyofgoodsby descriptionthereis animpliedconditionthat thegoodswill
correspondwith thedescription,andif thecontractismadeby referenceto sampleaswell asdescription,it is notsufficientthatthe
bulkof thegoodscorrespondswith thesampleif thegoodsdo not alsocorrespondwith thedescription.

(4) In everyconsumercontractfor thesaleor supplyof goodsthereisanimpliedconditionthat thegoodsareof merchantable
qualitybutno suchconditionisimplied—

(a)asregardsdefectsin goodsof which thesupplieroranagentof thesuppliercouldnotreasonablyhavebeenawareatthetimethe
contractwasmade;or

(b)if theconsumerhasexaminedthegoodsor asampleof thegoods,asregardsdefectsthattheexaminationoughtto haverevealed.

(5) For thepurposesof thissectiongoodsareof merchantablequalityif theyareasfit for thepurposefor whichgoodsof that
descriptionareordinarily usedasis reasonableto expecthavingregardto thefollowingconsiderations:

(a)thepriceof thegoodsandthetermsandconditionsof therelevantconsumercontractandthecircumstancessurroundingthe
formationof thecontract;and

(b)theapparentconditionof thegoods.

(6) If theconsumerexpressly,or by implication,makesknownto thesupplier,oraservantoragentof thesuppliertheparticular
purposefor which thegoodsarerequired,soasto showrelianceonthesupplier’sskill or judgmentandthegoodsareof a
descriptionwhichit is in thecourseof thesupplier’sbusinessto supply,thereis animpliedconditionin theconsumercontractthat
the goodsarereasonablyfit for thatpurpose.

Tas -

Vic FIA s32H 32H. Supplyof goodsby description
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(1) In acontractof supplyof goodsby descriptionthereis animpliedconditionthat thegoodswill correspondwith the
description.

(2) If thesupplyisby sampleaswell as by description,it isnotsufficientthatthegoodscorrespondwith the sampleif the goods
do notalsocorrespondwith thedescription.

WA FTAs37 37. Supplyby description

(1) Wherethereis acontractfor thesupply (otherwisethanby wayof saleby auction)by apersonin thecourseof abusinessof
goodsto a consumerby description,thereis animpliedconditionthatthegoodswill correspondwith thedescription,and,if the
supplyisby referenceto asampleaswell asby description,it is notsufficientthatthebulkof thegoodscorrespondswith the
sampleif the goodsdo notalsocorrespondwith thedescription.

(2) A supplyof goodsisnotpreventedfrom beingasupplyby descriptionfor thepurposesof subsection(1) by reasononlythat,
beingexposedfor saleor hire, theyareselectedby the consumer.

ACT
NT CAFTA s63 63. Supplyby description

(1) Wherethereis acontractfor thesupplyto aconsumerof goodsbydescription,beingasupplybyapersonin the
courseof abusinessandotherwisethanby wayof saleby auction,thereis animpliedconditionthatthegoodswill correspondwith
thedescription;and,if thesupplyis by referenceto asampleaswell asby description,it is notsufficientthatthebulkof thegoods
correspondswith thesampleif thegoodsdo notalsocorrespondwith thedescription.

(2) A supplyof goodsisnot preventedfrom beingasupplybydescriptionfor thepurposesof subsection(1) by reason
onlythat,beingexposedforsaleor hire,theyareselectedby theconsumer.

New
Zealand

CGA s9
9.Guaranteethatgoodscomplywith description

(1)Subjectto section41 of this Act, wheregoodsaresuppliedbydescriptionto aconsumer,thereis aguaranteethat thegoods
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correspondwith thedescription.

(2)A supplyof goodsis notpreventedfrom beingasupplyby descriptionby reasononly that,beingexposedfor saleor hire,
theyareselectedby aconsumer.

(3)If thegoodsaresuppliedby referenceto a sampleor demonstrationmodelaswell asby description,theguaranteesin this
sectionandin section10 of this Act will bothapply.

(4)Wherethegoodsfail to complywith theguaranteein thissection,—

(a)Part2of this Act givestheconsumera right of redressagainstthesupplier;and

(b)Part3 of thisAct maygivetheconsumeraright ofredressagainstthemanufacturer.
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Table5: Non-ExcludableImplied termsasto merchantablequality

Jurisdiction Provision MerchantableQuality

Cth TPA s71(1) Impliedundertakingsas to qualityor fitness
(1) Whereacorporationsupplies(otherwisethanbywayof saleby auction)goodsto aconsumerin thecourseof abusiness,
thereis animplied conditionthat thegoodssuppliedunderthecontractfor thesupplyof thegoodsareof merchantable
quality,exceptthat thereisno suchconditionby virtue only of this section:

(a) asregardsdefectsspecificallydrawnto theconsumer’sattentionbeforethecontractis made;or
(b) if theconsumerexaminesthegoodsbeforethecontractismade,as regardsdefectswhichthatexaminationoughtto reveal.

(2) Whereacorporationsupplies(otherwisethanby wayof saleby auction)goodsto aconsumerin thecourseof abusiness
andthe consumer,expresslyor by implication,makesknownto thecorporationor to thepersonby whomanyantecedent
negotiationsareconductedanyparticularpurposefor whichthe goodsarebeingacquired,thereis animpliedconditionthat
the goodssuppliedunderthecontractfor thesupplyof thegoodsarereasonablyfit for thatpurpose,whetheror notthatis a
purposefor which suchgoodsarecommonlysupplied,exceptwherethecircumstancesshowthattheconsumerdoesnot rely,
or thatit is unreasonablefor him or herto rely,on theskill or judgmentof thecorporationor of thatperson

(3) Subsections(1) and(2) applyto acontractforthe supplyof goodsmadeby apersonwhoin thecourseof abusinessis
actingasagentfor acorporationastheyapplyto acontractfor thesupplyof goodsmadebya corporationin thecourseof a
business,exceptwherethatcorporationisnot supplyingin thecourseof abusinessandeithertheconsumerknowsthatfactor
reasonablestepsaretakento bring it to thenoticeof theconsumerbeforethecontractismade.

NSW PTA s4OQ (1) if apersonsupplies(otherwisethanby wayof salebyauction)goodsto aconsumerin thecourseof abusiness,there
isanimpliedconditionthat the goodssuppliedunderthecontractfor thesupplyof thegoodsareof merchantablequality,
exceptthatthereis no suchconditionby reasononly of this section:

(a) asregardsdefectsspecificallydrawnto theconsumer’sattentionbeforethecontractis made,or(b) if theconsumer
examinesthegoodsbeforethecontractis made—as regardsanydefectthatthe examinationoughtto haverevealed.

(2) if aperson(thesupplier)supplies(otherwisethanby wayof saleby auction)goodsto aconsumerin thecourseof a
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businessandtheconsumer,expresslyor by implication,makesknown:

(a) to thesupplier,or
(b) to thepersonby whomanynegotiationsareconducted,

anyparticularpurposefor whichthe goodsarebeingacquired,thereis animpliedconditionthat the goodssupplied
underthe contractfor thesupplyof thegoodsarereasonablyfit for thatpurpose,whetheror not thatpurposeisonefor
whichsuchgoodsarecommonlysupplied,exceptwherethecircumstancesshowthattheconsumerdoesnot rely,or thatit
is unreasonablefor the consumerto rely, on theskill or judgmentof thesupplieror thepersonconductingthenegotiations.

(3) Subsections(1) and(2) applyto acontractfor thesupplyof goodsmadeby apersonwho in thecourseof abusinessis
actingasagentfor thesupplierin thesamewayas theyapplyto a contractfor thesupplyof goodsmadeby apersonin the
courseofa business,exceptwherethatpersonis notsupplyingin thecourseof abusinessandeithertheconsumerknows
thatfactor reasonablestepsaretakento bring it to thenoticeof theconsumerbeforethecontractis made.

NSWSCA SCAs19 Subjectto theprovisionsof this Act, andof anystatutein thatbehalf,thereisno impliedwarrantyor conditionas to the
qualityor fitnessfor anyparticularpurposeof goodssuppliedunderacontractof sale,exceptasfollows:
(1) Wherethebuyerexpresslyor by implicationmakesknownto thesellertheparticularpurposefor whichthegoodsare
requiredsoasto showthatthebuyerrelieson theseller’sskill or judgment,andthegoodsareof adescriptionwhich it isin
thecourseof theseller’sbusinessto supply(whetherthesellerbethemanufactureror not),thereis animpliedconditionthat
thegoodsshallbereasonablyfit for suchpurpose:
Providedthat in thecaseof acontractfor the saleof aspecifiedarticleunderits patentor othertradenamethereisno implied
conditionasto its fitnessfor anyparticularpurpose.
(2) Wheregoodsareboughtby descriptionfrom asellerwho dealsin goodsof thatdescription(whetherthesellerbethe
manufactureror not),thereis animpliedconditionthatthegoodsshallbeof merchantablequality:
Providedthatif thebuyerhasexaminedthegoodsthereshallbeno impliedconditionas regardsdefectswhichsuch
examinationoughtto haverevealed.
(3) An impliedwarrantyor conditionas to qualityor fitnessfor aparticularpurposemaybeannexedby theusageof trade.
(4) An expresswarrantyorconditiondoesnotnegativeawarrantyorconditionimpliedby this Act unlessinconsistent
therewith.

Qld -

SA CTA s6 6. (1) In everyconsumercontractfor thesaleof goodsthereis—

(a)animpliedconditiononthepartof thesupplierthatin thecaseof asalethesupplierhasarightto sell thegoods,andthatin the
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caseof anagreementto sell thesupplierwill havearighttosell thegoodsatthetimewhenthepropertyistopass;and

(17)animpliedwarrantythatthegoodswill befreefromanychargeorencumbrancein favourof athirdpartynotdeclaredor
knownto theconsumerbeforeor atthetimewhenthecontractismade.

(2) In everyconsumercontractfor thesaleor supplyof goodsthereis animpliedwarrantythattheconsumerwill haveandenjoy
quietpossessionof thegoodsfor solongas theconsumerisnotin defaultunderthecontract.

(3) In everyconsumercontractfor thesaleor supplyof goodsby descriptionthereisanimpliedconditionthatthegoodswill
correspondwith thedescription,andif thecontractismadebyreferenceto sampleaswell as description,it isnotsufficientthatthe
bulkof thegoodscorrespondswith thesampleif thegoodsdonot alsocorrespondwith thedescription.

(4) In everyconsumercontractfor thesaleorsupplyof goodsthereisanimpliedconditionthatthegoodsareof merchantable
qualitybut no suchconditionisimplied—

(a)asregardsdefectsin goodsof whichthesupplieror anagentof thesuppliercouldnotreasonablyhavebeenawareatthetime
thecontractwasmade;or

(b)if theconsumerhasexaminedthegoodsor asampleof thegoods,as regardsdefectsthattheexaminationoughtto have
revealed.

(5) For thepurposesof thissectiongoodsareof merchantablequality if theyareasfit for thepurposefor whichgoodsof that
descriptionareordinarilyusedas isreasonableto expecthavingregardto thefollowing considerations:
(a)thepriceof thegoodsandthe termsandconditionsof therelevantconsumercontractandthecircumstancessurroundingthe

formationof thecontract;and

(b)theapparentconditionof thegoods.

(6) if theconsumerexpressly,or by implication,makesknownto thesupplier,or aservantoragentof thesuppliertheparticular
purposefor which thegoodsarerequired,soas to showrelianceonthesupplier’sskill or judgmentandthegoodsareof a
descriptionwhich it is in thecourseof thesupplier’sbusinessto supply,thereisanimpliedconditionin theconsumercontractthat
thegoodsarereasonablyfit for thatpurpose.
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321. Merchantablequalityof goodssupplied

(1) In a contract of supply of goodsby a supplier who suppliesthe goodsin the courseof abusiness,there is an implied
conditionthat thegoodsareof merchantablequality.

(2) Forthepurposesof sub-section(1), goodsareof merchantablequality if theyareas fit for thepurposesfor which goodsof
thatkind arecommonlypurchasedasisreasonableto expecthavingregardto-

(a) thepriceof thegoods;and
(b) thetermsof thecontractof supply;and
(c) the apparentconditionof thegoodswhenthesupplyis made;and
(d) all otherrelevantcircumstances.

(3) Thecondition ina contractof supplyof goodsreferredto in sub-section
(1) doesnotextendto-

(a) defectsof whichthepurchaseris awarewhenthe supplyis made;or
(b) if thepurchaserhasexaminedthegoodsor asampleof thegoods

beforethecontractis made-defectsthat theexaminationoughtto have
revealed.

WA ETA s38(1)( 38 . Implied undertakingsasto qualityor fitness

(1) Where a personsupplies(otherwisethan by wayof salebyauction) goodsto a consumerin thecourseof abusiness,there
is animpliedconditionthatthegoodssuppliedunderthecontractfor thesupplyof thegoodsareof merchantablequality,
exceptthatthereis no suchconditionbyvirtue only of thissection—

(a) asregardsdefectsspecificallydrawnto theattentionof theconsumerbeforethecontractis made;or
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(b) if theconsumerexaminesthegoodsbeforethecontractis made,asregardsdefectswhichthatexaminationoughtto reveal.

(2) Whereapersonsupplies(otherwisethanby wayof saleby auction)goodsto aconsumerin thecourseof abusinessandthe

consumer,expresslyorby implication, makesknownto thesupplieror to thepersonbywhomanyantecedentnegotiations
areconductedanyparticularpurposefor which thegoodsarebeingacquired,thereis animpliedconditionthat thegoods
suppliedunderthecontractfor thesupplyof thegoodsarereasonablyfit for thatpurpose,whetheror notthatisapurposefor
whichsuchgoodsarecommonlysupplied,exceptwherethecircumstancesshowthattheconsumerdoesnotrely, or thatit is
unreasonablefor him to rely, ontheskill or judgmentof thesupplieror of thatperson.

(3) Subsections(1) and(2) apply to acontractfor thesupplyof goodsmadeby apersonwho in thecourseof abusinessis
actingasagentfor asupplierastheyapply to acontractfor thesupplyof goodsmadeby asupplier in thecourseof abusiness,
exceptwherethatsupplierisnotsupplyingin thecourseof abusinessandeitherthe consumerknowsthat factor reasonable
stepsare takento bringit to thenoticeof theconsumerbeforethecontractis made.

ACT
NT CAFTA 64. Impliedundertakingsasto qualityor fitness

s64(1)
(1) Where a personsupplies(otherwisethan byway of salebyauction)goodsto aconsumerin thecourseof a

business,thereis animpliedconditionthat thegoodssuppliedunderthecontractfor thesupplyof thegoodsareof merchantable
quality,exceptthatthereisno suchconditionbyvirtueonly of thissection-

(a) asregardsdefectsspecificallydrawnto theconsumer’sattentionbeforethecontractis made;or(b) if the
consumerexaminesthegoodsbeforethecontractis made,asregardsdefectswhich thatexaminationoughtto
reveal.

(2) Wherea personsupplies(otherwisethanby wayof saleby auction)goodsto aconsumerin thecourseof a
businessandtheconsumer,expresslyorby implication,makesknownto thesupplierorto anotherpersonby whomany
antecedentnegotiationsareconductedanyparticularpurposeforwhichthegoodsarebeingacquired,thereis animplied
conditionthatthe goodssuppliedunderthecontractfor thesupplyof thegoodsarereasonablyfit for thatpurpose(whetheror not
thatisapurposefor whichsuchgoodsarecommonlysupplied)exceptwherethecircumstancesshowthattheconsumerdoesnot
rely, or thatit is unreasonablefor theconsumerto rely, on theskill or judgmentof thesupplieror of thatotherperson.

(3) Subsections(1) and(2) applyto acontractfor thesupplyof goodsmadebyapersonwhoin thecourseof a
___________ businessis actingasagentforanotheras theyapplyto acontractfor thesupplyof goodsmadeby asupplierin thecourseof a

35



business,exceptwherethatotherisnotsupplyingin thecourseof abusinessandeithertheconsumerknowsthatfactor reasonable

stepsaretakentobring it tothenoticeof theconsumerbeforethecontractis made.

New CGA s6
Zealand 6.Guaranteeas to acceptablequality—

(1)Subjectto section41 of this Act, wheregoodsaresuppliedto aconsumerthereis aguaranteethat thegoodsareof
acceptablequality.
(2)Wherethegoodsfail to complywith theguaranteein this section,—
(a)Part2 of this Act maygive theconsumeraright of redressagainstthesupplier;and
(b)Part3 of this Act maygive theconsumerarightof redressagainstthemanufacturer.

7.Meaningof ~acceptable quality” —

(1)For thepurposesof section6 of thisAct, goodsareof acceptablequality if theyareas—

(a)Fitfor all thepurposesfor which goodsof thetypein questionarecommonlysupplied;and
(b)Acceptablein appearanceandfinish; and

(c)Freefrom minordefects;and
(d)Safe;and
(e)Durable,—
asareasonableconsumerfully acquaintedwith thestateandconditionof thegoods,includinganyhiddendefects,would

regardas acceptable,havingregardto—

(f)Thenatureof thegoods:
(g)Theprice(whererelevant):
(h)Anystatementsmadeaboutthegoodson anypackagingor labelonthegoods:
(i)Any representationmadeaboutthegoodsby thesupplieror the manufacturer:
(j)AII otherrelevantcircumstancesof thesupplyof the goods.

(2)Whereanydefectsin goodshavebeenspecifically drawnto theconsumer’sattentionbeforeheor sheagreedto thesupply,

thennotwithstandingthatareasonableconsumermaynothaveregardedthegoodsasacceptablewith thosedefects,thegoods
will notfail to complywith theguaranteeasto acceptablequalityby reasononly ofthosedefects.

(3)Wheregoodsaredisplayedfor saleorhire, the defectsthatareto betreatedashavingbeenspecificallydrawnto the
consumer’sattentionfor thepurposesof subsection(2) of this sectionarethosedisclosedon awritten noticedisplayedwith the
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goods.
(4)Goodswill notfail to complywith theguaranteeof acceptablequalityif—
(a)Thegoodshavebeenusedin amanner,or to anextentwhich is inconsistentwith themannerorextentof usethata

reasonableconsumerwould expectto obtainfrom thegoods;and
(b)Thegoodswould havecompliedwith theguaranteeof acceptablequality if theyhadnotbeenusedin thatmanneror to

thatextent.
(5)A referencein subsections(2) and (3) of this sectionto a defectmeansany failure of the goodsto complywith the

guaranteeof acceptablequality.
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Table 6: Non-ExcludableImplied terms as to fitnessfor purpose

Jurisdiction Provision Fitnessfor purpose

Cth TPA s71(2) (1)Where acorporation supplies(otherwisethan by wayof saleby auction) goodsto a consumerin the courseof abusiness,
there is an implied condition that thegoodssupplied under the contract for the supply of the goodsare of merchantable
quality, exceptthat there is no suchcondition by virtue only of this section:

(a) as regards defectsspecificallydrawn to the consumer’sattention before thecontract is made; or
(b) if the consumerexaminesthegoodsbeforethe contract ismade,as regards defectswhich that examinationought to reveal.

(2) Where a corporation supplies(otherwisethan by wayof saleby auction) goodsto a consumerin thecourseof abusiness
and the consumer,expresslyor by implication, makesknownto the corporation or to thepersonby whom any antecedent
negotiationsare conductedanyparticular purposefor which the goodsare being acquired,there is an implied condition that
the goodssuppliedunder the contract for the supply of the goodsare reasonablyfit for that purpose,whether or not that is a
purposefor which such goodsare commonlysupplied,exceptwherethe circumstancesshowthat theconsumerdoesnot rely,
or that it isunreasonablefor him or her to rely, on theskill or judgment of the corporation or of that person

(3) Subsections(1) and (2) apply to a contract for thesupply of goodsmadebya personwho in thecourseof a businessis
acting asagentfor a corporation asthey apply to a contract for thesupply of goodsmadeby a corporation in the courseof a
business,exceptwhere that corporation is not supplyingin the courseof abusinessand either the consumerknowsthat fact or
reasonablestepsare taken to bring it to the notice of the consumerbeforethe contract is made.

NSW FTA s4OQ (1) If apersonsupplies(otherwisethanbywayof saleby auction)goodsto aconsumerin thecourseof abusiness,there
is animpliedconditionthatthegoodssuppliedunderthecontractfor thesupplyof thegoodsareof merchantablequality,
exceptthat thereisno suchconditionby reasononly of this section:

(a) as regardsdefectsspecificallydrawnto theconsumer’sattentionbeforethecontractis made,or
(b) if theconsumerexaminesthegoodsbeforethecontractis made— asregardsanydefectthattheexaminationoughtto have

revealed.
(2) If aperson(thesupplier)supplies(otherwisethanbywayof saleby auction)goodsto aconsumerin thecourseof a

businessandtheconsumer,expresslyor by implication,makesknown:
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(a) to thesupplier,or

(b) to the personby whomanynegotiationsareconducted,

anyparticularpurposefor which the goodsarebeingacquired,thereis animpliedconditionthat thegoodssupplied
underthecontractfor thesupplyof thegoodsarereasonablyfit for thatpurpose,whetherornot thatpurposeis onefor
which suchgoodsarecommonlysupplied,exceptwherethecircumstancesshowthatthe consumerdoesnotrely, or that it
is unreasonablefor theconsumerto rely, on theskill or judgmentof thesupplieror the personconductingthenegotiations.

(3) Subsections(1) and(2) applyto acontractfor thesupplyof goodsmadeby apersonwho in thecourseof abusinessis
actingasagentfor thesupplierin thesamewayas theyapply to acontractfor thesupplyof goodsmadeby apersonin the
courseof abusiness,exceptwherethatpersonis notsupplyingin thecourseof abusinessandeithertheconsumerknows
thatfactor reasonablestepsaretakento bring it to thenoticeof theconsumerbeforethe contractis made.

NSW SGA SCAs 19 Subjectto theprovisionsof thisAct, andof anystatutein thatbehaIf,thereis no impliedwarrantyor conditionasto the
qualityor fitnessfor anyparticularpurposeof goodssuppliedunderacontractof sale,exceptasfollows:
(1) Wherethebuyerexpresslyor by implicationmakesknownto the sellertheparticularpurposefor which thegoodsare
requiredsoasto showthatthebuyerreliesontheseller’sskill or judgment,andthegoodsareof adescriptionwhich it is in
thecourseof theseller’sbusinessto supply(whetherthesellerbethe manufacturerornot), thereisan impliedconditionthat
thegoodsshallbereasonablyfit for suchpurpose:
Providedthatin thecaseof acontractfor thesaleof aspecifiedarticleunderits patentor othertradenamethereis no implied
conditionasto its fitnessfor anyparticularpurpose.
(2) Wheregoodsareboughtby descriptionfrom asellerwho dealsin goodsof thatdescription(whetherthesellerbethe
manufactureror not),thereis animpliedconditionthat thegoodsshallbeof merchantablequality:
Providedthatif the buyerhasexaminedthegoodsthereshallbeno impliedconditionasregardsdefectswhich such
examinationoughtto haverevealed.
(3) An impliedwarrantyor conditionasto qualityor fitnessfor a particularpurposemaybeannexedby theusageof trade.
(4) An expresswarrantyor conditiondoesnotnegativeawarrantyorconditionimpliedby this Act unlessinconsistent
therewith.

Qld -

SA CTA s6 6. (1) In everyconsumercontractfor thesaleof goodsthere~
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(a)animpliedconditionon thepartof thesupplierthatin thecaseof asalethesupplierhasarighttosell thegoods,andthat in the
caseof anagreementto sell thesupplierwill havearight tosell thegoodsatthetimewhenthepropertyis to pass;and

(b)animpliedwarrantythatthegoodswill befreefrom anychargeor encumbrancein favourof athirdpartynot declaredor
knownto theconsumerbeforeor atthetimewhenthecontractis made.

(2) In everyconsumercontractfor thesaleor supplyof goodsthereisanimpliedwarrantythattheconsumerwill haveandenjoy
quietpossessionof thegoodsforsolongas theconsumerisnotin defaultunderthecontract.

(3) In everyconsumercontractfor thesaleorsupplyof goodsby descriptionthereisanimpliedconditionthatthegoodswill
correspondwith thedescription,andif thecontractismadeby referenceto sampleaswell as description,it isnotsufficientthatthe
bull of thegoodscorrespondswith thesampleif thegoodsdo notalsocorrespondwith thedescription.

(4) In everyconsumercontractfor thesaleorsupplyof goodsthereisanimpliedconditionthatthegoodsareof merchantable
qualitybutnosuchconditionisimplied—

(a)asregardsdefectsin goodsof which thesupplieroranagentof thesuppliercouldnotreasonablyhavebeenawareatthetime
thecontractwasmade;or

(b)if theconsumerhasexaminedthegoodsor asampleof thegoods,as regardsdefectsthatthe examinationoughtto have
revealed.

(5) For thepurposesof thissectiongoodsareof merchantablequalityif theyareasfit for thepurposefor whichgoodsof that
descriptionareordinarily usedasis reasonableto expecthavingregardto thefollowingconsiderations:

(a)thepriceof thegoodsandthetermsandconditionsof therelevantconsumercontractandthecircumstancessurroundingthe
formationof thecontract;and

(b)theapparentconditionof thegoods.

(6) If theconsumerexpressly,or by implication,makesknownto thesupplier,or aservantor agentof thesuppliertheparticular
purposefor whichthegoodsarerequired,soasto showrelianceonthesupplier’sskill or judgmentandthegoodsareof a

____________ ____________ descriptionwhichit is in thecourseof thesupplier’sbusinessto supply,thereis animpliedconditionin theconsumercontractthat
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thegoodsarereasonablyfit for thatpurpose.

321A.Fitnessof goodsfor purpose

(1) ~, in acontractof supplyof goodsby asupplierwhosuppliesthegoods
in thecourseof abusiness,thepurchaserexpresslyorby implication-

(a) makesknownto thesupplier;or

(b) in thecourseof anyantecedentnegotiations,makesknownto adealer

or to apersonactingon behalfof thesupplier-

theparticularpurposefor whichthegoodsarerequired,thereis animplied

conditionthat thegoodsarereasonablyfit for thatpurpose.

(2) Sub-section(1) doesnot applyif the circumstancesshowthatthe
purchaserdoesnotrely, or that it isunreasonablefor thepurchaserto rely,
on the skill or judgmentof thesupplier,dealeror otherperson.

WA ETA s38(2) 38 . Implied undertakingsas to qualityorfitness

(1) Whereapersonsupplies(otherwisethanby wayof saleby auction)goodsto a consumerin thecourseof abusiness,there
is animpliedconditionthatthe goodssuppliedunderthecontractfor thesupplyof the goodsareof merchantablequality,
exceptthat thereis no suchconditionbyvirtue only of this section

(a) as regardsdefectsspecificallydrawnto the attentionof theconsumerbeforethecontractis made;or
(b) if theconsumerexaminesthegoodsbeforethecontractis made,as regardsdefectswhich thatexaminationoughtto reveal.

41

Tas
Vic



(2)Whereapersonsupplies(otherwisethanbywayof saleby auction)goodsto aconsumerin the courseof abusinessandthe
consumer,expresslyor by implication,makesknownto thesupplieror to thepersonby whomanyantecedentnegotiations
areconductedanyparticularpurposefor whichthe goodsarebeingacquired,thereis an impliedconditionthatthegoods
suppliedunderthecontractfor thesupplyof thegoodsarereasonablyfit for thatpurpose,whetheror notthatis apurposefor
which suchgoodsarecommonlysupplied,exceptwherethecircumstancesshowthattheconsumerdoesnot rely,or thatit is
unreasonablefor himto rely, on theskill or judgmentof thesupplieror of thatperson.

(3) Subsections(1) and(2) applyto acontractfor thesupplyof goodsmadeby apersonwho in thecourseof abusinessis
actingasagentfor asupplieras theyapplyto acontractfor thesupplyof goodsmadeby asupplierin thecourseof abusiness,
exceptwherethatsupplieris notsupplyingin thecourseof abusinessandeithertheconsumerknowsthatfactor reasonable
stepsaretakento bringit to thenoticeof theconsumerbeforethe contractis made.

ACT SGA
1954

-

NT CAFTA
s64(2)

64. Implied undertakingsasto qualityor fitness

(1) Whereapersonsupplies(otherwisethanbywayof saleby auction)goodsto aconsumerin thecourseof a
business,thereis animpliedconditionthatthegoodssuppliedunderthecontractfor thesupplyof thegoodsareof merchantable
quality, exceptthatthereisno suchconditionbyvirtue onlyof thissection-

(a) asregardsdefectsspecificallydrawnto theconsumer’sattentionbeforethecontractismade;or(b) if the
consumerexaminesthegoodsbeforethecontractis made,as regardsdefectswhichthatexaminationoughtto
reveal.

(2) Whereapersonsupplies(otherwisethanby wayof saleby auction)goodsto aconsumerin thecourseof a
businessandtheconsumer,expresslyor by implication,makesknownto thesupplieror to anotherpersonbywhomany
antecedentnegotiationsareconductedanyparticularpurposefor whichthegoodsarebeingacquired,thereisanimplied
conditionthatthegoodssuppliedunderthecontractfor thesupplyof thegoodsarereasonablyfit for thatpurpose(whetheror not
that is apurposeforwhich suchgoodsarecommonlysupplied)exceptwherethecircumstancesshowthattheconsumerdoesnot
rely,or thatit isunreasonablefor theconsumerto rely, on theskill or judgmentof thesupplieror of thatotherperson.

(3) Subsections(1) and(2) applyto acontractfor thesupplyof goodsmadeby apersonwho in thecourseof a
businessis actingasagentforanotheras theyapplyto acontractfor thesupplyof goodsmadeby asupplierin the courseof a
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business,exceptwherethatother is notsupplyingin thecourseof abusinessandeithertheconsumerknows thatfactor
reasonablestepsaretakento bringit to thenoticeof theconsumerbeforethecontractis made.

New CGAs8 8.Guaranteesasto fitnessfor particularpurpose—

Zealand (1)Subjectto section41 of this Act, thefollowing guaranteesapplywheregoodsaresuppliedto aconsumer:
(a)Thatthegoodsarereasonablyfit for anyparticularpurposethat theconsumermakesknown,expresslyor by implication,
to thesupplierasthe purposefor which thegoodsarebeingacquiredby theconsumer;and
(b)Thatthe goodsarereasonablyfit for anyparticularpurposefor which thesupplierrepresentsthat theyareor will befit.
(2)Thoseguaranteesdo notapplywherethecircumstancesshowthat—
(a)Theconsumerdoesnot relyon thesupplier’sskill or judgment;or
(b)It isunreasonablefor the consumerto rely on thesupplier’sskill or judgment.
(3)Thissectionapplieswhetheror notthepurposeis apurposefor which the goodsarecommonlysupplied.
(4)Part2of thisAct gives theconsumerarightof redressagainstthesupplierwherethe goodsfail to complywith any
guaranteein thissection.

43



Table7: Non-ExcludableImplied termsasto compliancewith sample

Jurisdiction Provision Sample

Cth TPA s72 Wherein acontractfor thesupply(otherwisethanby way of salebyauction)by acorporationin thecourseof abusinessof
goodsto aconsumerthereis atermin thecontract,expressedor implied,to the effectthatthegoodsaresuppliedby reference
to asample:
(a) thereis animpliedconditionthatthebulkwill correspondwith thesamplein quality;
(b) thereis an impliedconditionthattheconsumerwill haveareasonableopportunityof comparingthebulk with thesample;
and
(c) thereis animplied conditionthat thegoodswill befreefrom anydefect,renderingthemunmerchantable,thatwouldnot
beapparenton reasonableexaminationof thesample.

NSW ETA s4OR If inacontractfor thesupply(otherwisethanby wayof salebyauctionorsaleby competitivetender)byapersonin the
courseof abusinessof goodsto aconsumerthereisa termin thecontract,expressedor implied, to theeffectthatthegoods
aresuppliedby referenceto asample:

(a) thereis animpliedconditionthatthebulkwill correspondwith thesamplein quality,and
(b) thereis animplied conditionthattheconsumerwill haveareasonableopportunityof comparingthe bulk with the sample,

and
(c) thereis an impliedconditionthatthegoodswill befree from anydefect,renderingthemunmerchantable,thatwould not

beapparenton reasonableexaminationof thesample.

NSWSGA SGA s20 (1) A contractof saleisacontractfor saleby samplewherethereis atermin thecontractexpressor impliedto thateffect.
(2) In thecaseof acontractfor saleby sample:
(a) thereis animplied conditionthatthebulk shallcorrespondwith thesamplein quality,
(b) thereis animpliedconditionthat thebuyershallhaveareasonableopportunityof comparingthebulk with the sample,
(c) thereis animpliedconditionthatthe goodsshallbefreefrom anydefectrenderingthemunmerchantablewhich would not

beapparenton reasonableexaminationof thesample.

Qld -

SA CTA s6 6. (1) In everyconsumercontractfor thesaleof goodsthereis—

(a)animpliedconditiononthepartof thesupplierthat in thecaseof asalethesupplierhasarightto sellthegoods,andthatin the
caseof anagreementto sell thesupplierwill havearightto sellthegoodsat thetimewhenthepropertyis to pass;and
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(b)animpliedwarrantythatthegoodswill befreefrom anychargeor encumbrancein favourof athirdpartynot declaredor
knowntotheconsumerbeforeor atthetimewhenthecontractismade.

(2) In everyconsumercontractfor thesaleorsupplyof goodsthereisanimpliedwarrantythattheconsumerwill haveandenjoy
quietpossessionof thegoodsfor solongastheconsumeris notin defaultunderthecontract.

(3) In everyconsumercontractfor thesaleor supplyof goodsbydescriptionthereisanimpliedconditionthatthegoodswill
correspondwith thedescription,andif thecontractismadeby referenceto sampleaswell asdescription,it is notsufficientthatthe
bulkof thegoodscorrespondswith thesampleif thegoodsdonotalsocorrespondwith thedescription.

(4) In everyconsumercontractfor thesaleorsupplyof goodsthereis animpliedconditionthatthegoodsareof merchantable
qualitybutno suchconditionisimplied—

(a)asregardsdefectsin goodsof which thesupplieroranagentof thesuppliercouldnotreasonablyhavebeenawareatthetime

thecontractwasmade;or

(b)if theconsumerhasexaminedthegoodsor asampleof thegoods,as regardsdefectsthattheexaminationoughtto have
revealed.

(5) For thepurposesof thissectiongoodsareof merchantablequalityif theyareasfit for thepurposefor whichgoodsof that
descriptionareordinarily usedasisreasonableto expecthavingregardto thefollowingconsiderations:

(a)thepriceof thegoodsandthetermsandconditionsof the relevantconsumercontractandthecircumstancessurroundingthe

formationof thecontract;and

(b)theapparentconditionof thegoods.

(6) If theconsumerexpressly,or by implication,makesknownto thesupplier,or aservantoragentof thesuppliertheparticular
purposefor whichthegoodsarerequired,soasto showrelianceonthesuppliersskill or judgmentandthegoodsareof a
descriptionwhich it is in thecourseof thesupplier’sbusinessto supply,thereisanimpliedconditionin theconsumercontractthat
thegoodsarereasonablyfit for thatpurpose.
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Tas
Vic ETA s32HA

32HA.Supplyof goodsbysample
(1) Theconditionssetout in sub-section(3) areimpliedin a contractof supplyof goodsin whichthereis aterm,expressor
implied,to theeffect thatthesupplyis asupplyof goodsby sample.

(2) Theconditionssetout in sub-section(3) areimplied in a contractof supplyof goodsif, beforeenteringinto thecontract,the
supplier,or in the courseof anyantecedentnegotiationsto asupplyof goods,adealerorapersonactingonbehalfof the
supplier-

(a) showsto thepurchaserasampleof goods;and
(b) thepurchaseris inducedby theshowingof thesampleto purchasethe goodsor goodsof thesamekind.

(3) Theconditionsimpliedin acontractof supplyof goodsundersub-section(1)or (2) are-

(a) animpliedconditionthatthegoodswill correspondwith thesamplein quality; and
(b) animpliedconditionthatthe purchaserwill havea reasonableopportunityof comparingthegoodswith thesample;and
(c) animpliedconditionthat thegoodswill befreefrom anydefect,renderingthemunmerchantable-
(i) thatwould notbeapparenton reasonableexaminationof thesample;

and
(ii) of whichthepurchaserisnotawarewhenthecontractismade.

(4) Forthepurposesof this section,acontractof supplyof goodsor servicesmaybeacontractof supplybysampleeven
thoughthesampleisnot partof thebulk of the goodsor services.

WA ETA s39 39. Supplyby sample

Wherein acontractfor thesupply(otherwisethanbywayof saleby auction)by apersonin thecourseof abusinessof goods
to aconsumerthereis aterm in thecontract,expressedor implied,to theeffectthat thegoodsaresuppliedby referenceto a
sample

(a) thereis animplied conditionthatthebulkwill correspondwith thesamplein quality;
(b) thereis animpliedconditionthattheconsumerwill haveareasonableopportunityof comparingthebulkwith thesample;
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and
(c) thereis animpliedconditionthatthegoodswill befreefrom anydefect,renderingthemunmerchantable,thatwouldnot
beapparenton reasonableexaminationof thesample.

NT CAFTA s65 65. Supplybysample

Wherein acontractfor thesupply(otherwisethanby wayof saleby auction)by apersonin thecourseof businessof goodstoa
consumerthereisatermin thecontract,expressor implied, to theeffectthatthegoodsaresuppliedby referenceto asamplethere
isanimpliedcondition-

(a) thatthebulkwill correspondwith thesampleinquality;
(b) thattheconsumerwill haveareasonableopportunityof comparingthebulk with thesample;and
(c) thatthegoodswill befreefrom anydefectrenderingthemunmerchantablethatwouldnotbeapparenton

reasonableexaminationof thesample.

New
Zealand

CGAslO
1O.Guaranteethatgoodscomplywith sample—
(1)Subjectto section41 of thisAct, thefollowing guaranteesapplywheregoodsaresuppliedto aconsumerby referenceto a
sampleor demonstrationmodel:
(a)Thatthegoodscorrespondwith thesampleor demonstrationmodelin quality;and
(b)Thattheconsumerwill haveareasonableopportunityto comparethe goodswith the sample.
(2)If the goodsaresuppliedby referenceto asampleor demonstrationmodelas wellas by description,theguaranteesin this
sectionandsection9 of thisAct will bothapply.
(3)Part2 of this Act givestheconsumerarightof redressagainstthesupplierwherethegoodsfail to complywith any
guaranteein thissection.
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