
-, Date Received ?-2=j~ ~
M\A64

C MELI

Submission of the
Construction Forestry Mining and Energy Union

Construction & General Division

to the
Joint Standing Committee on Migration’s

Inquiry into Skills Recognition, Upgrading and Licensing

June2005



1. INTRODUCTION

1.1 TheConstructionForestryMining andEnergyUnion, ConstructionandGeneral

Division (“CFMEU”) believesthat anysystemofskills recognitionfor migrant

workersshouldproperlybalancetheinterestsofthoseworkerswith theinterests

ofthe industryasawhole andthewider economyandsociety. Inthis regard,the

processneedsto be stringentenoughto maintainqualityworkmanshipandsafe

working conditionsin thebuilding andconstructionindustry.

1.2 Furthermore,theGovernmentshouldconsidermeasuresto

• protectthe industrialrightsof migrantworkers,

• preventtheabuseof illegal migrantlabour,

• facilitateparticipationby employerandemployeeassociations,and

• createanationalvocationaltraining/skills regimeto preventsskills shortages.

2. STATISTICS

2.1 A largenumberofworkersin thebuildingandconstructionindustrywerenot

bornin Australia. Thetablebelow detailstheproportionofforeignworkersin the

Australianconstructionindustryascomparedto otherindustriesin 2001;

Table 1: Proportion of overseasborn workers in theAustralian Construction
Industry and other industries - 2001

Region of Birth % oftheAustralian
Construction Industry

Workforce

% of theTotal
Australian
Workforce

Australia 75% 74%
UK & Ireland 8% 7%
Europe 8% 5%
New Zealand& Oceania 4% 3%
Asia 2% 6%
MiddleEast& NorthAfrica 1% 1%
South/Sub-SaharanAfrica <1% 1%
Americas 1% 1%

Source.

McGrath-ChampS., RosewarneS. & TonerP.,“LabourForceChallengeesin theAustralianBuilding and

ConstructionIndustry: Skills InfrastructureandMigrantWorkers”, WorkingPapers,SchoolofEconomics
andPolitical Science,Universityof Sydney,p.7.
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2.2 InterestinglytheproportionofAustralianbornworkersin theconstruction

industryhasincreasedfrom 70%in 1986to 75%in 2001.2

2.3 Aroundhalfofthoseoverseasbornworkersin theconstructionindustryarein

tradesandrelatedoccupations.Only aminority are“ProfessionalsorAssociate

Professionals”.3

2.4 TheFederalGovernment’s“Skilled OccupationList” (Form 112ii) lists those

skilled occupationswhichareacceptablefor permanentmigrationto Australia.

The“TradespersonsandRelatedworkers”componentofthe list includesvarious

occupationsrelevantto theconstructionindustry. Thefollowing Tablecross-

referencestheseoccupationswith 2001 data.

Table 2: Number and Percentageof OverseasBorn Construction Workers by
Occupation - 2001

Occupation Number of Migrant
Workers

% of Migrant
Workers

% of
Occupation
Group Born

Overseas
Carpentry& Joinery 11,909 9% 22.1%
Painters& Decorators 11,737 9% 38.7%
Bricklayers 5,845 4% 30.9%
Wall & Floor Tilers &
Stonemasons

4,251 3% 39.7%

SolidPlasterers 1,139 1% 45.3%
RoofSlaters&Tilers 1,045 1%

‘1Source.

2.5 TheCFMEU is concernedatthesuddenincreasein theskilled migrationintakein

recentyears. Accordingto Budgetpapers,therewill be 97,500skilledmigration

placesin the2005-06financialyear. This is outof atotalMigration Programof

137.000.~ In 1996-97thenumberofskilled migrationplaceswasjust27,550. By

2ibid p.18.
3ibid. p.11.
4ibid. p.13-14.
~SenatortheHon AmandaVanstone,Budget2005,FactSheetNo. 9.
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30 June2006 thetotalnumberofskilled migrationplacessincethecurrent

Governmentcameto office shallbe 440,000.

3 THE IMPORTANCE OF SKILLS ASSESSMENT

3.1 TheAustralianbuilding andconstructionindustry,particularlythecommercial

sector,is oneofthemostproductivein theworld with ahighly skilled workforce.6

Properlytrainedandexperiencedworkersaremoreproductiveandgenerally

producequalitywork in asafemanner.Inadequatelytrainedor inexperienced

workerscanbeadangerto themselvesandtheirworkmates.This is of

particularlyimportantgiventhattheconstructionindustryis oneofthemost

dangerous.

3.2 It is importantthereforethatwe retainourcurrentlyhigh standardsby ensuring

that skilled migrantworkerspasssuitablyrigorousskills testing. This testing

needsto fairly balancetheinterestsofboththeforeignworkerandthe

constructionindustryin general.TheCFMEU urgestheGovernmentto carefully

considertheseissueswhenplanninganychangesto theskills assessmentregime.

4 INDUSTRIAL RIGHTS AND ILLEGAL LABOUR

4.1 TheUnionhasfoundthatmanyforeignworkersin thebuilding andconstruction

industryareunderpaidorhavetheirindustrialrights abusedin someotherway.

4.2 Thosewho areworking in the industrylegally(ieunderthecorrectworkingvisas)

areoftenunawareoftheirrightsunderindustriallaw andaccordinglyaccept

whateverwagesandconditionstheiremployerprovides.The factthatmigrants

cannotreceivesocialsecuritypaymentsfor thefirst 2 yearsoftheirresidency

exacerbatesthisproblem. ThusweurgetheGovernmentto takestepsto ensure

thatmigrantworkersreceiveinformationregardingtheirindustrialrightsupon

6 Seestudiessuchas “AustralianConstructionProductivityIntemationalComparison”,AccessEconomics

andWorld CompetitivePracticesPty Ltd. August 1999,and“ConstructingtheFuture:A Studyof Major
Building ConstructioninAustralia”,EmploymentStudiesCentre,UniversityofNewcastle.August1999.
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gainingpermanentresidencyaswell asongoingsupportto ensuretheiremployers

duly comply.

4.3 “Illegal” migrantworkers(ie thosewho do nothavetheright to work pursuantto

avalid visa)arenot only generallyunawareof theirrights, theyalsorisk

deportationif theycomplain. TheCFMEU madeextensivesubmissionson this

issueto theparliamentaryReviewofSkilled Migration in 2003 (seeAppendix 1).

We askCommitteeto considerthissubmissionduringthecurrentInquiry and

adopttherecommendationscontainedtherein.

4.4 Also attachedat Appendix 2 arevariouspressreleasesfrom theMinisterfor

ImmigrationandMulticultural andIndigenousAffairs touchingupontheissue.

5 INDUSTRY ASSOCIATION INVOLVEMENT

5.1 TheCFMEUbelievesthatbothemployeeandemployerorganisationsareableto

makeavaluablecontributionto the administrationoftheskilledmigration

system. In particular,werecommendthatindustryassociationsandrelevanttrade

unionsbeconsultedin thefollowing ways;

• in decidingwhat occupationsshouldbeaddedorremovedfrom the Skilled

OccupationList,

• in assessingwhetherthestateofaparticularindustryjustifies anincreaseor

decreasein skilled migrantnumbersfor thatindustry,and

• in assessingtheminimumskill level which shouldbe requiredin particular

occupations.

5.2 In this regardtheCommitteeshouldconsidertheoperationoftheTradesmen’s

Rights Regulation Act 1946 (Cth). UnderthisAct, bothemployerandemployee

organisationsparticipatein TradesCommitteeswhichhelpestablishstandards,

policiesandproceduresfortradesrecognitionandconsiderapplicationsfor pre-

migrationskills assessment.TheCFMEUrecommendsthatthis kind ofindustry
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participationbe incorporatedinto thesystemofskills assessmentunderthe

Migration Regulations.

6 ADDRESSING SKILLS SHORTAGES

6.1 TheCFMEU is ofthestrongview thatmigrantlabourshouldnotgenerallybe

usedto remedyskills shortagesin theAustralianeconomy.Currently,more

easilyobtainablevisassuchas“Skilled-StateTerritory NominatedIndependent”

(ClassBN, subclass137) and“Skill Matching” (ClassBR, subclass134)areused

to helpaddressregionalskills shortages.Theeffectivenessof suchmeasuresto

combatskills shortagesis questionablegiventhat thetiming ofanyskills shortage

oftenlagsbehindthearrival ofmigrants.7

6.2 Thedominantfocusofgovernmentsshouldbeon providingquality training to

workerswho arealreadyin thecountry. Thefactthat theproportionofAustralian

bornworkersin theconstructionindustryincreasedby 5%between1986and

2001 demonstratesthatwedo haveworkersin thecountrywith the capacityto

work in our industry. Thereneedsto beagenuineattemptthereforeto createa

comprehensivevocationaltraining andskills regimewhichpreventsskills

shortagesandreducesany substantialneedfor skilled migrantlabour.

6.3TheCFMEU is suspiciousofthemotivesofmanyemployerlobbieswho

advocatemigrationasasolutionfor skill shortages.Thesearethe samelobby

groupswho openlyendorselaissez-faireeconomicprincipalswhichdictatethat

wagesshouldbereducedwhenskills arenot in shortage.Thetroublewith this

approachis skilled personseither leavetheirvocationor leavethelocationand

thereforeskills areoftennot availablewhentheyareneeded.

6.4 Skills shortagesalsooccurbecausemanyemployersarederelictin their

responsibilityto adequatelytrainworkers. TheCFMEU submitsthat employers

~SeeShahC. & BurkeG., “Skills Shortages:Concepts,MeasurementandPolicyResponses”,inAustralian
BulletinofLabour,NationalInstituteof LabourStudies,Vol 31 No.1 2005,p.44 atp.47.
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shouldhaveapositiveobligationto provideand/orsponsorquality training

regimesfor theirworkforce.

6.5 Finally, theCFMEUrecommendsthattheAustralianBureauofStatistics

regularlyconductin-depthresearchinto theextentof skills shortagesin the

economy.This datawouldbe invaluablein decidingwhich occupationsshould

be on the Skilled OccupationList.

7 SUMMARY OF RECOMMENDATIONS

7.1 TheCFMEUrecommends;

• Thatanysystemofskills assessmentmustensurethat skilled migrantworkers

passsuitablyrigorousskills testing. This testingshouldfairly balancethe

interestsofboththeforeignworkerandtheconstructionindustryin general.

• ThattheGovernmenttakestepsto ensurethatmigrantworkersreceive

informationregardingtheirindustrialrights upongainingpermanentresidency

aswell asongoingsupportto ensuretheiremployersduly comply.

• ThattheCFMEU’s recommendationssetout atAppendix 1 beadopted.

• Thatindustryassociationsandtradeunionsbe consultedin relationto;

- decidingwhat occupationsshouldbe addedorremovedfrom theSkilled

OccupationList,

- assessingwhetherthestateofaparticularindustryjustifiessubstantial

movementsin skilled migrantnumbers,and

- assessingtheminimum skill level whichshouldbe requiredin particular

occupations.

• ThatthedominantfocusoftheFederalGovernmentbe on providingquality

training to workerswho arealreadyin thecountry.

• Thattherebeagenuineattemptto createacomprehensivevocationaltraining

andskills regimewhichpreventsskills shortagesandreducesanysubstantial

needfor skilled migrantlabour.

• ThattheAustralianBureauofStatisticsregularlyconductin-depthresearch

into theextentofskills shortagesin theeconomy.
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Summary

The Construction Forestry Mining and Energy Union, Construction & General

Division (CFMEU) has taken an active interest in the issue of skilled migration.

In our experience, there are significant numbers of immigrants working “illegally”
in the Australian building and construction industry. Those who employ these
workers often use the threat of deportation to prevent them from complaining

about illegally low wages, conditions and dangerous occupational health and
safety standards.

This provides the employer with a cost advantage not open to those employers

who do the right thing. As a consequence, law abiding employers lose tenders,

Australian workers (and those with adequate visas) lose jobs and Australian

wages and conditions are undermined.

The existence of an “illegal” worker is usually not an isolated incident. In the

construction industry, the CFMEU has uncovered several large illegal labour

rackets operated by employers and involving many workers.

It should be emphasised that the CFMEU respects the rights of all workers,
whether they be foreign or domestic, and whether or not they possess the correct

working visas. It is the exploitation of such “illegal” workers that the CFMEU

objects to and it is the absence of an individual’s working rights that allows such

exploitation to occur.

It is our submission that the Committee needs to consider the extent to which the

temporary entry program for skilled labour is being, and can be, abused or
circumvented. Measures need to be established to protect workers inside and

outside the program. To this end, there needs to be a tough penalty regime for

those who employ “illegal” migrant labour. The government has talked for too
long about a sanctions regime which keeps being deferred presumably because

9



of political pressure by certain employer interests. Further, the Federal

Government should desist with using immigration as an instrument to overcome

long term labour market deficiencies (deficiencies of the Government’s making).
Consultation with industry bodies, including trade unions, should occur to ensure

the program is not given priority over long term skills and training initiatives.

The Scope of the Problem

The CFMEU has actively confronted the issue of “illegal” migrant labour for many

years. We encourage the Joint Standing Committee on Migration to review the
following documentation attached to this submission;

• Appendix I — A small sample of the correspondence between the

CFMEU and various politicians on the issue;
- Letter from John Sutton to The Hon Phillip Ruddock MP dated 18

May 1999

- Letter from John Sutton to The Hon Phillip Ruddock MP dated 16
February 2000

- Letter from John Sutton to The Hon Phillip Ruddock MP dated 15
March 2000

- Letter from Andrew Ferguson to The Hon Phillip Ruddock MP dated

3 May 2002
- Letter from Andrew Ferguson to The Hon Peter Costello MP dated

I October2002
- Letter from Andrew Ferguson to The Hon Phillip Ruddock MP dated

8 October 2002
- Letter from The Hon Phillip Ruddock MP to Andrew Ferguson dated

7 November 2002

• Appendix 2 — the CFMEU’s Submission to the Review of Illegal Workers

in Australia, May 1999
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Also attached to this submission are the following recent newspaper clippings
and media releases reporting on illegal labour scams;

• Appendix 3 — Various clippings relating to the Lake Cargelligo tragedy in

New South Wales where 2 workers were killed when the roof of a water
tower being constructed collapsed. One of the workers who was injured in

the accident was hustled back to South Africa afterwards despite needing

another 10 days hospitalisation. This worker was allegedly part of an
illegal labour scam operated by his employer and was paid only $100 per

month.

• Appendix 4 — Various clippings relating to the Indian Temple
Stonemasons racket in New South Wales. The CFMEU discovered 8

Indian workers who had been employed under a working visa

arrangement on the site for 3 years and were living in small site sheds (5

to a room). They were each paid only $45 per month.

• Appendix 5 — Various newspaper clippings and media releases relating to

the following incidents;
- In October 1999 five men were charged with fraud over the

operation of a an “illegal” worker labour hire scam nicknamed “the
bodgie”.

- In February 2000 five Lebanese workers were found to have been
underpaid and forced to work 14 hour days by their work sponsor

under the temporary business entry scheme.
- Also in February 2000, an “illegal” labour scam was found in

Sussex Street, Sydney involving Malaysian, Indonesian and

Chinese workers.
- In March 2000 two labour hire companies in Sydney employed over

80 “illegal” workers (many Korean) and paid them only half the legal
minimum.
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- In April 2000 eight South African workers brought to construct a

fertiliser plant in Kwinana, Western Australia were sent home.
- In October 2000 twenty-two suspected illegal Chinese immigrants

were found on a building site at Yowie Bay.

- In November 2000 twelve backpackers were exposed to asbestos

in New South Wales. They were not given adequate safety

equipment.
- In March 2001 between 5 and 8 “illegal” workers were found on a

site in Dee Why.

- In September 2001 “illegal” workers were found on the Becton’s

Honeysuckle hotel site in Sydney.

- In December 2001 the CFMEU uncovered 9 “illegal” workers on a
Holdmark Construction site in Strathfield.

- On the Mersey River tunnel project In Devonport, Tasmania, Czech

labourers were found being paid just $35 a day.
- Release by the CFMEU dated 3 September 1999 headed “Building

Work for Young Australians — Not Backpackers”
- Release by the CFMEU dated 14 March 2000 headed “Exposed!

Major immigration racket in Sydney construction”

- Release by DIMA dated 10 December 2001 headed “Illegalsin

Construction Industry Detained”
- In September 2002 seven workers were detained by DIMIA after

found working on sites in Sydney.
- Also in September 2002, five “illegal” workers were found on a site

in Baulkham Hills, Sydney.
- In October 2002 three “illegal” workers were found on a site in

Artarmon.

- Also in October 2002, thirty people were arrested on the World
Tower Meriton site in the Sydney CBD in a search for illegal labour

rackets.
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- Again in October 2002, an employer was fined $132,000 for using

backpackers to illegally move asbestos from a building site in

Victoria.

• Appendix 6 — Three newspaper clippings dealing with the issue generally.

Clearly, “illegal” labour poses a significant problem in the Australian construction
industry. Unfortunately, our experience suggests that the problem is growing.

The Lesson

In our view, the Committee must remember that whatever form the temporary

entry program for skilled labour takes, there are unscrupulous figures within the

building industry, and other industries, who will attempt to circumvent or abuse
the system for profit. Some employers will seek to use the threat of deportation
to prevent “illegal” workers from complaining about wages, conditions and

occupational health and safety standards. We urge the Committee to address

these issues.

Recommendations

The Committee must balance the need to attract skilled migrants where

demonstrable skill shortages exist, with the need to deter “illegal” labour scams.

In this regard, internationally competitive entry programs can be a two edged
sword.

The CFMEU recommends strong penalties for employers who operate “illegal”
labour rackets. As well, basic rights should be afforded to those foreign workers

who are exploited by such rackets. Currently employers sponsoring overseas
workers must give an undertaking to pay the correct wages and entitlements.

Clearly this kind of self-regulation is inadequate. Government inspectors should
be deployed to ensure that foreign workers are not underpaid or exploited.
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These same inspectors should also actively root out and shut down “illegal”

labour scams.

Moreover, employers should be prohibited from using the threat of deportation.
Foreign workers who lose their sponsorship should have the opportunity for

redress to an independent body such as the Australian Industrial Relations

Commission.

Employers should have a positive obligation to ensure that all employees have
the right to work in Australia. Tough sanctions should apply where this obligation

is not discharged.

In the long run, government should be working toward skills and labour market

programs which overcome skills shortages and reduce any need for skilled

migrant labour. In New Zealand, government consults with industry bodies,
including trade unions, on such shortages. The overarching issue here is that

the Australian Government should be putting in place a comprehensive
vocational training and skills regime which prevents skills shortages and reduces

any substantial need for skilled migrant labour.
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