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JOINT COMMIITEE OF PUBLIC ACCOUNIS,

TWENTY-SECOND REPORT.

ATSTRALIAN ALUMINIUM PRODUCTION COMMISSION.
PART IL

CHAPTER L—INTRODUCTION,

Your Committee indieated in Part I. of the Report
b Woe 1D AT o O 110 0N

on the A A T
that certain- matters were loft. over for further con-
siderati d t to-the Parli This part of
the Report covers those- matters and. includes further
comments on somg:questions that were raised but were
not, because of pressure of time, fully developed in our
first Report, -
2. Ghapters IIL. and IV, of this Report deal with
. the circnmstances. under which certain ships were
bought-by:the Commission, and certain entered

Raport on the subjoet, we recoived the evidenco on the
ships and the contracts in question, but did not have
time to deal with that evidence. hecause wo desired to
present a Report to the Parliament on as much as we
were sble to commit to writing before the Session
ended.

3: Weo have also given considerable thought to. the
application of the.Audit Act to statutory corporations
ag well as to the general problems associated with the
conduct 'nnd responsibility of the boards of statutory

into by it, that were the subject .of ¢ by the
Auditor-General, Prior to drawing up our previous

cor iong. Other upon these matters. will
be found in Chapters V., VI, and VII,

CHAPTER II.LOCAL PURCHASES AND “FOREIGN ORDERS”.

(a) Looar. Poronase or Knersoors.

4. The Anditor-General drew the attention of Your
Committeo fo thé purchase in Noveriber, 1951, of 78
pairs of men’s rubber kmeeboots from © Industrial Out-
fiiters of Tasmania”. It was siggested to the. Com-
mittee that the purchases shiould no¢ have been made
from a suburban retail store; that tho purchase price
was-higher than thatpaid by the Postmaster-General’s
‘Department for ‘knechoots from the. Dunlop Rubber
Company; and that certain. procedures laid down for
contracts. .entered into by the Commission were not
olosely adhered to. “Your Committed have ‘been fo-con-
siderable trouble to follow up-these cfiticisms, because
we consider it-jmportant, once transactions with private
frms are eritivired in publie; to- vertilate and. report

_upon-all the relevant facts,

'8, To obtain -any information they were. able to
tender, we approached— .
{a)- the Director-General of the Postmaster-
..~ General's. Departinent;
() & large Australian. rub
com 8 X
() ¢ of the: kieeboots to Industrial

r CE ST

need to prooure the kneeboots, the purchase by the Com-
mission from' the Launceston retail store was justifiable.
The total contract price for the kneeboots was
£186.17s. 84,

(d) *“TForewan. OrbErs”,
8. In Part. I, (sce-Conclusions 68 to 68), Your Com-
mittee reported upon allegations regarding the practice:
of executing “foreigi orders” at. Bell Bay. As indi-
cated in Part I, we heve found no warrant for the
suggestion that such practices were widespread. The
specific items we mentioned ag illustrating the practice
of “foreign orders” wers made for the General
Manager and comptised two. frying -pans, three fires
sereens, and, some copper pots, The two frying pene
and: two of the, three firescreens are on the inventory
of the Commission’s assets-at Bell Bay; the third fire-
sereen was bought by one of the Commissioners, and
the:copper pots: were paid for by the' General Manager,
who, following a discussion with the Chief Accountant
on‘tine manner in which the job had been put in: hand,
decided not to take delivery of the pots:;. The.pots were

he. supplier be: ¢ In
Outfitters of Tasmania *(the suppliers were
English importers) ; and'
(d) we were able to: examirie the, relevint books
nd. invoi f Industrial Outfitters of

a

“Tasmania. )
As & fesult. of these investigations, We find that a
reasonable price: was paid by the Commissions: that
begaiise the supplies were procuted from ah English

spure, the. comparison, with the Australi

hever

7: In regard to the purchase by the General Manager
of some glassware and napery for the Commission
‘Guest House, and of & second-hand: piano for the Staff
Welfars Club of Bell Bay, both of which cost. jome-
thing more than £200, Your Committee found. that the
tendering proceduro preseribed by the Treasury-Régu-

~lations for contracts' of over £200 had not. been. com-

p]ied:l'vvith. '.{.‘he'pgychuse:of‘ths»glasswafe and napery
Oosiim?

price: was' not necéssas eliablo a8 a basis 'fp}‘i;i-iti-
cism.of the transaction; and:that, because 6f the urgent

was; h 5 con d. by the Contra
and the piano wis purchased on the approval of the
Commission.
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§. In tho case of the piano, wo found that a donation
of £100 was given by ono of the contrnetors, and that
the balance of £161 eame from funds of the.Commission,
which approved: thy purchase, The amount expended
from the Commission’s funds was therefore less than
£200,

9, Tho purchase of glassware and napoery for the
Commission Guest House was made a3 o matter of
urgency afid in pursuance of'g dolegation to tho General
Managelr to entér into financial commitments up to
£10,000 without the prior approval of the Tasmanian
Contracts Committee,

OHOAPTER III—THREE VESSELS PURCHASED BY THE COMMISSION.

10. The attention of Your Committee wag drawn to
the purchase by the Australian Alumininm Production
Commission of three vessels—n motor  vessel named
Banshee and two barges, Polperro and Fantome, The
Banshes was to he used for towing the two. barges
Polperro and Fantome.

(a) M.V. “Bansuee”.

11, When the Commission was considering, the
purchaso of the barge Polperro towards the end of
1951, efforts were made to sccure a motor vehicle
capable of towing the barge. The M.V. Banshee was
offered to the Commission. and was inspected at Qeelopg,
Victoris, in Scptember, 1951. After considering
reports on tests undergone by Banshee, the Commis-
sion’s Chief Engincer recommended purchase of the
vessel. The General Manager supported the recom-
mendation, and the Tasmanian Contracts Committee
authorized purchage for £3,500 on 18th January, 1052,
having in mind that the vessel might also bo of use
in the Wessel Islands survey which was at that time
being organized.

12, After purchese, Banshee was taken to Bell Bay,
where modifieations were completed at a cost of £1,259,
raising the capital cost of the vesscl, including move-
ment to Bell Bay, to £5,132.

13. Your Committee were informed by the General
Manager that beeauso of swift tidal current, it was
considered unsafe to use Banshee for towing Polperro
from Beauty Point to Bell Bay; but that she is being.
used for conveying men and materials for various
purposes of the Commission,

14, At our request, the Commission submitted a
statement on the test of Banshee prior to her purchase.
The statement revealed that the barge towed by
Banshee was of a 00 to 70 ton capacity (the Polperro
was of 200 ton capacity), and that the test was con-
ducted on Corio Bay Inner Harbour in smooth water,
whereas the waters in which Banshee was expected to
work are subject to swift tidal currents,

16. Regarding the possible use of Banshes in the
Wessel Islands survey, we mention that Mr, Watson
-deseribed the vessel as “entircly unsuitable for the
conveyance of personnel, stores and equipment in open
wators around the Northern Territory ”.

10. The Auditor-General submitted a number of
critical comments on the purchase, refit and use of
Banshee, Ho pointed out that instend of tenders being
called, shipbrokers were asked to locate = suitable
vessel, and mentioned that it was not clear to him
whether or not any Commonwenlth shipping suthority
examined Banshee prior to purchase. No ‘evidence of
such an examination was presented-to. us and, we con-
sider that, as in, tho case of the Illawarra (roported
fully in Part 1), the scrviees of Commonwealth
Departments should have been fully utilized whenever
available. Further, the Auditor-General stated that

lterations and new installations included the erection
of u new top on tho vessel, replacement of the origirial
deck, which he understood to be in good: order, and
the: installation of an. iec-box. He considered that
these ions were. ily elaborate for a

17. We were_inf d by the C i that
botween 1st July, 1954, and 30th December, 1954,
Banshee made only 29 trips betweon Bell Bay and
Benuity Point, cight of which were- undertaken for
the conveyance of Commission employecs and' baggage.
Tn view of the limited wse to which Banskee has beon
phat, weiare of the opinion that the purchase and refit,
which cost £5,182, were searcely justified.

18. When questioned on the advisability of dispos-
ing of Banshee, Mr. Keast said on 22nd February,
1865—

If it was not to be used as an, amenit
it could well have been dispensed with,
it: would-be kept as an amenity.
Whether or not tho vessel' should be available as an
amenity for the staff at Bell Bay is an* aspect which
might well have been submitted' frankly to your Com-
mittee earlier in the course of its Inquiry.

19, The explanation given for the purchase and

b ion of Banshee are not incing,
and the circumstances described suggest that the
decision to bily was, at least, insufficiently considered:
by the responsible officers who recommended the
purchase to the Commission:

for the employees
n privaté enterprise

(b) Tue Baroes “Porrero” anp “ Fanrtome”.

20. Because the Commission’s plant at Bell Bay is
25 miles from the nearest railway, river trengport
assumes considerable importance in the supply of raw
materials.* Several types of vessel were considered
for earrying limestone from Beauty Point to Bell Bay
befors the Commission decided in 1950 that the. most
effective method would be a combination of tug and
barge.- As it was-then anticipated that produétion
of aluminium would -.commence in 1952-53, the Com-
mission began a’search for a suitable vessel.

21 In July, 1951, a steel barge, Polperro, with &
capacity of 200 tons, was offered to the Commission
by Austrilian Nowsprint' Mills. Ltd,, at a -cost of
£6,000, in Brisb The Commission’s Chief
Engineer inspected, the vessel and recommended pur-
chase; but while inquiries were being made concerning
townge costs to Bell Bay, Polperro was taken to
Sydney, and the prico was raited to £8,000,
[o decided to purchase the vessel at this price
and the transsction was effected in February, 1052,
Althougli efforts were then made to have the vessel
towed to- Bell Bay, it was not uniil August, 1952,
that satisfactory arr could be ploted
In the meantime, Polperro was overlinuled and struc-
tural alterations to improve seaworthiness were carried
out by G. H. and J, A, Watson Piy. Ltd., who took
over from the initial contractors, Harhoir and Land
Transport Pty, Ltd: .

22; Regarding the preparations made for towing
Polperra to Tasmania, the Auditor-General drew atten-
tion to the fact that work performed in Sydney was
transferred from the original contractor, IIarbour and
Land Transport Pty. Itd, to G I. and J. A, Watson
Pty, Ltd. The Chairman, Mr. Watson, stated that the
original contracting sompany had requested the Com-

work boat.

mission to transfer the work: elsewhere when it became

* "gre tho wisp, At Appoadl¥Xo. 14,

The:

&

apparens that slipping, strengthening and a considoruble
amount' of metal trade work was involved. The
Secretary’ did' not call tenders for the work, which
involved structural altorations required by-the N aviga-
tion Authorities to incresse seworthiness, but requested
G, H. aud J. A, Wagson Pty. Lid. to make the necessary
arrangements quickly as hie lind located a possible
towing agent. Mr, Watson submitted - private audit
statement certifying that his company made a_profit
of only £0 16s. 4d. on the work performéd on Polperro.

93, Our atiention was also drawn. to the costs of
towago. to-Bell Bay, and to an audit examination which
showed, an' overpayment of £72 to the contracting com-
pany., 'The eost of tho tow was increased to some
extent by the Commission’s insistence on ull safety
precautions being taken, u sister barge having foundered
during.a-tow, The terms of the towing contract state
specifically, inter alis— X
« o+ The tow will not endenvour to wmuke the fustest
ossible thne at thé risk of daindging or losing the
drge . . .

24, Tho tow: from Sydney to Bell Bay was conducted

by Harbour Services Pty Ltd., their terms being £6'

an hour for the return voysge, to & maximun of £1,750,
plus £3 an hour-for excess time caused by unavoidable
delays, plus incidental éosts. The final cost of the tow
amounted to £3,325 1s, As payment was caleulated
on an hourly basis, and thoe towing ship’s log shows that
ghelter wns taken. on severnl occasions, it is under-
standable that costs sere higher than might have been
expegted in favourable ciréumstances,

95, After the uudit query on the overpayment of
£72; o check, was made of the caleulations and revealed
an overpayment of 155, In explanation-of the apparent
overpayment of £72, the Commission pointed out. that
the departure of the vessels from Sydney was post-
poned for one day on_the advice of Xarbour pilots,
and that the Secretary informed the Bell Bay organiza-
tion of the commencement of the voyago when the
vessels cleared Syduey Heads, ‘“Che Commission
suggests that the caleulation, showing an_overpayment
of £72 was based' on the Sceretary’s advice instead of
on the towing ship’s log, because 24 hours at £3 per
hour would account for the difference.

20, Polperro reached Ec}l Bay on 5th Septembe

was asailuble for purchase at a low price at Devonport,
and could be put to servico at Bell Bay for £2,500.
Tlo pointed out that Fanfome had a greator carrying,
capucity than the more costly Polperro and stated that
Polperro could bo disposed of at its original cost. The
Chairman (Mr. Brodribb) was empowered to authorize
purchase if requirements of the Marine Board did not
involve heavy cxpenditure. - When it was found that
necessary alterations were of a minor natura only, the
Cliairman authorized the purchase and his aetion was
confirmied at the Commiission meoting held on 2hth
May, 1953,

31, The purchase prive of Fantome was £400 and the
towage to Bell Bay wharf cost £759, making a total
of £1,150, Plant and materinls recovered from the
vessel have been valued at £1,300, and it has been
cstimated that £1,500 was spent in fiting the vessel
for carrying limestone.

32, In support of its decision to substitute Fantome
for Polperro the Commission hans submitted the follow-
ing table showing comparative annual operating costs
caleulated on an estimated annuzl limestone require-
ment of 3,600 tons :—

J— Fantome. | Polperro.
Capital cost of bargo. itted for lNmestono

Sransport (fess equipment rocovered) £1,350 | £16,486¢
Bargo copacity .- . tons | 200 tons
Yearly trips. .. . 6 18

* Includes estimated £2.000 to cowplete rofit of bargo for Tiniesto:
I e e o oumieee fos b, S lestone carrylug

Operating Cost. Fantoms, | Tolperra.
£ £
“Lowago at £25 por trip . . 160 150
Muaintenance .. . - - 350 550
Depreciation (5 per cent. per annwm} .. 68 714
Interest on capltal .. . o 56 635
Tatorest on capital loss on Polperro . 307 .
Annual operating cost .. . 931 2,409

(‘SA:L The Auditor-General questioned whether the

Ty
1952, and after some were its

cost was £13,486. Polperro was tually sold by

needed a brrge at all on the grounds that
i of 1

tender in Ootober, 195, at. a net loss of £7491.8

97. The Auditor-General noted that Australian
Newsprint Mills Ltd, were interested in repurchasing
Polperro after losing onc of their barges en roule from
Sydney. to Iobart, and suggcs.lcd.t]mt the sale of

nated annual req were small
—originally’ 8,000 tons, inereased later to 3,600, and
finally to 4,000 tons—and could have been handled. ade-
quately by road transport; furthermore, the Tasmanian
Government was considering a_vehicular ferry to ply
bct\‘ve@ Beauty Point and Bell Bay. Mr. Keast

Polperro might indicate a tion of
interests to thoso of Avstralian Newsprint Mills Ltd.

98. Mr. Benjamin,.a Member of the Commission and
Gencral Superintendent of Australian Newsprint Mills
Ltd., refuted this suggestion and pointed out that,
although, afier losing their barge at sea, in November,
1951, ho had intimated to. Mr. Keast that his company
was. desirous of repurchasing Polperro at its original'
cost, other arrangements had beei made by early 1958.
Mr., Benjamin added. that at. no time did his company
have an option on. the barge.. .

29, When tenders for purchase of Polperro were
‘invited, Australian Newsprint Mills Ltd: did not tender.

sa q no tender was pted and Mr, Keast'
inquired. of the company whother or not it was
interested in the barge. In the meantime tenders were:
called again and the Commission. accepted: an offer of
£5,600 from .tho Lanncaston Marine Board, which had
previously offered £5,500.

30, Meanwhile, Mr, Kenst lind reported to the new
Commission on 27th April; 1958, that the hulk Fanlome

* Ses parsgraph 32; and Part I, parsgraph 77.

d to us that invest rovealed that road’
transport-on: a suitable sealo would be more expensive
than river transport and he was of the opinion that
the cost of .a vehicular ferry made it unlikely that it
would be piovided in the foreseeable future. In this
connexion, Your Committee has been informed by the
Tosmanian Premier that the ferry proposal has been
abandoned in favour of a bridge across the Tamar,
It is not known when construction of the bridge will
be commenced.

84, The Auditor-General also submitted a number
of ¢ ts on possible diffieulties arising from the
use of barges, in particular Fanfome, for transporting
limestone to Bell Bay, and suggested alternative
methods. These, however, are matters of a technical
nature which were duly considered by the Commission,

35, After considering the several transactions in-
volved in the purchase and structural overhaul of the
vessels, Your Committee record with some concern their
findings that the senior officers of the Commission were
not sufficiently acquainted with the purposes for which
the vessels would be used and with the conditions under
which they would have.to operate.
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OHAPTER IV.~THE CONTRACTING SYSTEM OF THE COMMISSION. .

36. A number of irregularitics in proceduro asso-
ciated with contracts entered into by the Commission
for the performance of various services was brought to
the notice of Your Ci itteo by the Auditor-General
und Mr. Conde. We inquired of the Commission what
procedure was ndopted by the Commission for entering
into contracts and wore informed that the normal
practice was for public tonders o be called, the contract
being' given to the lowest satisfactory tenderer.

37. Until July, 1951, Mr. Debenham was Resident
Engineer and was in that capacity responsible for engi-
neering work conducted on the site.  °

38, Mr, Debenham stated—

The procedure up to July, 1051, with respect to-coutracta on
construction wntters was for specifications to be written an
vontracts called by the Bell Bay staff, Recommendations were
submitted first to the General Superintendent and later to the
Clief Engineer, who in turn sought approval from the Tas.
wmantun Gontracts Comumittee. The form of contract finally
adopted depended upon circumstances. The Accountant was
adviged lu&l particulars of service contracts which wero
veferred by hitn to the Secretary in Sydney, Examples of
the latter would be the Retail Store and Caieteria contracts,
Reference to the Commission’s files will show that this pro-
cedure was observed meticulously,

The normal practice was for public tenders to be called.
In" some instances, howeyer, where experience showed: that
o other polential tenders were availablo or where g ecial
equiprent ws_required, quotations were called from aval Iable
sontractors aml the quoted price was compared with earefully
prepured estimates before  proceeding. — Sometimes it n’:&

wil e
equipment and ekilled men already on the site.

39, Thus the procedure prescribed by the Trossury

(a) Tho first was a contract lot to replaco the
engineors’ and Goneral Managor's offices
burned out in a fire in 1851, We. wero
informed that the contract was given to &
local builder: that tho fire had ocourred at
6 a.m, on 3rd November, 1061, and that by
10 am, jon_work had d
“over the cmbors”. — Quotations. wers
rocoived after construction had commenced
and the work was comgleted in ten days at
a cost of £4,000. In this case, the mitigat-
ing features mentioned in esplaining the
omission to call tenders were thé urgency
of the reconstruction of the destroyed build-
ing, and the presence of the. contractor on
the site, engaged on other work for the
Commission. .

(b) The second contract lot without calling
tonders was for excavation for the Redue-
tion Bay foundations, In this case, we
were informed that other offers than the
ono accopted could not be obtained because
of the specialized equip quired,
excopt from a contractor whose equipment
was on King Island, and that the contract
was negotiated and a unit rats determined.

48, (ii) Contracts let without the approval of the
by ian Condracls C ittee.—Tive such s
were brought to our notice: each was. relatively minor
in character and each related to the provision of some
service on the site at Bell Bay. In each of them the
General Manager approved the contract, but the con-
tract wes not submitted to the Tasmanida Contracts
G i

Regulations and Lustructions was followed in‘nofmal
cases, and a supervising, auth was provided b
requiring that the T ian. Cont C

of the Commission give its approval to contracts of
any conscquence. In addition, the General Manager had
a delegation to enter into contracts of the mnature
Jescribed in the following paragraphs, up to. £10,000,
subjeet to the confirmation of the T ian C 1
Committee.*

40, In view of the statement made by Mr. Conde
that “for contracts let for services at Boll Bay, public
tenders were not called and the contracts werc
negotiated direetly botween individual engineers of
the Commission' and the d”, we
investigated thoroughly all instances where non-
conformity with proper procedures was alleged: our
conclusions are set out below.

(«) Strvice AND OTHER CONTRACTS ENTERED INTO BY
THE COMMISSION,

41, The unsatisfactory. features alleged in certain
service and other contracts that were brought. to: our
notice eau be divided into three heads—

(i) some contraets were let without calling tonders
or secking quotationa;

(ii) some contracts were let without. the approval
of the C C ;
and

(iii) the contracts connected with the sawmill were
not advertised or properly drawn up.

49, (i) Contracts let without calling tenders or sech-
ing quolations—Two contracts were here brought to
our notice and in each case we find no reason to beliove
that the jnlerests of the Commission were jeopardized,
although in nei.hor case was the formality of tendering
observed.

*+ he deleation o tho General Mannges to eiter fno contencts sublect fo

confirmatfon by the Tasmanian Contracty Comimltted was reduced in Mareh,
1055, to £5,000, with the completion of the constructlon phaso,

for approval—

(a) Tenders were invited in 1951 for the opera-
tion of & barber’s shop, a satisfactory tender
was accopted, and the contract was signed
by the General Maneger in August, 1951.
On 15th September, 1953, the contract was:
varied by the General Manager after
negotiations had taken place betwcen the

and the ission’s C 1

Officar, The offect of the variation was to
charge the barber: lower rental rates, “but.
fi to the C: G i was'

overlooked ”,

(b) The Commission invited tenders for caretaking
the Bachelor’s Quarters at. Bell Bay, and in
each of the two contracts involved, the
Genoral Manager signed the contract.

(¢) The Commission also invited tenders for a
labour contract for camp cleaning, and' the
General Manager signed the. contract. The
Commission stated that *the arrangement
resulted in a saving of administrative time
and in wages paid to employees formerly
engaged direct by day labour to look after
the many matters ? involved.

(d) ‘Tenders were also invited in July, 1951, for a.
supply of firewood for the camp boiler
house, and the contract was approved by the
Goneral Manager. The contract was
extended in 1952 and in Decomber further
public tenders were called; the same con-
tractor again receiving the contract. The
contract was finally terminated. in- 1054,
Evidence was submitted to the Committce
indicating. that the price paid for the fire-
wood was considerably less than the price
fixed from time to time for-supplying' con-
sumers in Launceston.

(e) The Resid

i e

with a laundry in George: Town to provide

(43

tho men in the camp. with layndry fneili-
ties. A contract, drawn up by the Seere-
tary and signed by the General Afanager,
was entored into with the laundry in
August, 1951, and has since been let to
different porsons, The. General Managor
stated that the contract “has never been
considered to be of. sufficient importance to
bring before.the Contracts Committeo”. "It
Also camo to our notice that tenders were not
invited before the firat contract was entered
into, but that for all subsequent contracts
tonders were invited.

44 In all' these cases, involving small on-site sor-
vices, the General Manager assumed, as was within
Iis power, responsibility for approving the contracts;
but did not submit them later to the. Tasmanian Con-
tracts Committee for approval on the ground .that
they were small service contracts for which it was
unnecessary to seek. the Committee’s approval,

46 (iii) T'he conlracts connected with the saw-nill.
~Tecause sawn timber was extremely difficult to pro-

o, the Commission decided to install its own mill and

I ly p d d-hand plant from Vie-
toria, The mill began to operate in Fcbruary, 1052,
adverti; having produced a cot to supply
the mill with timber, Later in the year, tenders were
ealled for saw-millers on contract rates, as it was clear
that this would be cheaper than employing the Com-
mission’s own labour at the mill. Thus, we found no
ovidence that. public tenders had not been sought in an
appropriate manner for both logging and milling,

46, Mr. Conde suggested to the Committee that “ the
contract for the saw-mill was not prepared in proper
form and the elements. of the contract were not present
in writing”. The Commission advised us that—

The Commission’s files contain a. copy of & letter detailing
the arrangement entered into with the contractor on 2lst
January, 1052 {to supply the mill with timber). The copy
upon which the Contractor signed “ I agree” has been mislaid,
but the existence of the arrangement is acknowledged' in the
signed copy of the lefter detailing the tained'

Mr, KEasT—No, 1 Lave not, but it would be possible to do
eo0, It would be n pretty tricky job Lecanso of buying from so
many different places at the time. It could be dome, I am
quite sure that we came out of this whole deal on the right
side of the ledger—well on the right side,

Coasnrres MespeR—Allowing a big portion for imponder-
ables, or do you mean in money termst

Mr, Keast—I mean in total as a business proposition,

30, While the contract may not have been in a stan-
dard form, we were informed that the Tasmanian Con-
tracts Committeo approved the proposal to purchase
the mill, and that advertisements seeking appropriate
contracting services were inserted in the press. The
evidenee received by Your Committes has led us to
the conclusion that in fact the Commission aeted in this
case with prudence and eflicioncy, and that all the
necessary formalities were complied with,

() Burnpozina ConTracTs.

51, The Auditor-General suggested to Your Com-
mittee that we should examine certnin features of the
contracts let to- Mr. D. Simons, a loeal contractor, for
bulldozing work. The matters to whicli our attention
was drawn relate to o failure to invite tenders for the
bulldozing serviees, to. the inadequacy of the control
exereised. over the bulldozing operations, to the charges
made by the bulldozing contractor, Mr. D, Simons, and
to-cartain of the claims made by him on the Commission.

52. We have given these matters our most car ul
considerntion and received lengthy statements upun
them from the General Manager and from the Field
Engincer responsible for supervising the performauce
of the work,

§3. The bulldozer was hired, after tenders had been
called, from Mr. D, Simens, who was paid for gravel
winning at hourly hired rates adjusted in accordance:
with the nature of the work. Repeated but unsuccessful
attempts were made by the Commission, in view of the
extent of the work, to obtain other persons, including
the P\&b!m .Works Dopartment of Tesmania, to carry

in the second contract of 6th May, 1052 (dealing, with opera-
tion of the sawmill), and in any case, the Contractor has
agreed, if necessary, to certify a copy of the first agreement
from a cortified copy' in his possession.

As effiefency of operations increased, a stage was reached
when the profits' accruing beecame more than might be con-
sidered reasonable, due in' tho main to a change of timber
lease giving easier logging and on 21st October, 1052, n new
contract was megotiated at 26s. per 100 super. feet of sawn
timber,

. 47, The Commission stated that Mr. Conde’s sugges-
tions that the contract was not clear, and that variations
were made by verbal agreement from time to time, were
incorreet, We note that operation of the mill eeased in
June, 1953, when the demand for wood for construction
was easing, off, and that during the eighteon months of
operation some 750,000 super. feot were produced at a
cost of 658, per 100 super. feet. Figures were submitted
to us indieating that the cost to the Commission of the
timber from its. own mill compared favorably with the:
price paid for sawn timber from outside sources, and
Mr. Kenst said in ovidence that “an analysis of the
overall figures of the saw-mill showed that the timber
we put through the mill was. cheaper than any other
timber wo used at any time .

48, Questioned about the fate of the saw-mill now
that the Commiesion’s need for it had ceased, Mr.
Keast said that it would, as with other construction
equipment, “ come up for sale when wo'hold our sale of
all construetion. equipment ™.

49, As to the gencral advisability of obtaining the
saw-mill, we received. the following evidence: —

C M He ou ever pted to take out,
in terms 'of money, the eaving that you would have effected
by milling your timber through that mill asagainst pu{ﬁhning

out bull g operations for the Commission; but the
General Manager stated that, as time went om, the
senior operators “beeame very familiar with it and
skilled in it in consequence. It would have been most
inadvisable, wasteful and costly to have attempted to
use other contractors with less skilled operators ™,

5k We were informed that the rates charged by
Simons were at lenst comparable with those charged
by the Commonweulth Dopartment of Works: for the
heavy work entailed in gravel winning; the Department
of Works would have charged 81s. 6d. an hour plus

port and extra mai costs, the Tasmanian
Public Works Department would have charged: 78s. 9d.
an. hour plus transport and maintenance, while Simons
charged: an inclusive charge of 80s. an hour for one
operator, 90s. an hour for two, and for larger machines,
with two operators, 100s. an hour. The General
Manager coneluded—

+ . . taking into copsideration the hig]
achieved by felilﬁ:lc machines Ski"ll"; ap'z‘];n{:éf g)seouég‘t:‘f
mission is satisfled that it had this work done in the most
efficient manner possible and on the best terms available. It
is mot agreed that there: was any avoidable expenditure,

55, Audit comment. was made on an adjustment of
£432 made in June, 1953, for bulldozer hire in January,
1952, on paying another claim submitted by Mr.
Simons, The adjustment was in respect of a period
of some three weeks for which Mr. Simons had received
payment twice, and was made when the error was
detected by the. Commission’s staff.

56, Wo also noted that in some cases the procedures
laid down by the Treasury Regulations and' Instruc
tions were not strietly adhered to. However, when the
infri were brought to the notice of those con-

it at the average price, apart from the at you
have mentioned?

cerned, they were rectified. But we found no evidence
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Whatover of any impropar negotiationy taking place yy
tween Mr, Simons and any membsr of the Com reviewed.above and Yo.roeall onr Conelusion in Part I,

mission’s staff,

7. The contractor jn question, Mr, Simons, gpslous P

to hiave performed the services required of him with )

ossibility of frand 23 in
etting of eontracts, the Committes found, that the

that the facts ure similar. o those in the cases

Rejlort: « Haying -carefully investigated. the
1! tices fon with the.

reasonable skill, and tlig Commission Lias indieatod: thay  Practice followed. 1‘&"”‘]10 Commission. of cAUing'tundex‘s

it wae woll satisfied with his work, Yoyr Committeo
S€C 10 reason-to tako the matior further,

bofore lotting . ly ¥y
given the conditions prevailing -at Bolf Bay. The

WS, 3 £t

58. We roceived ovidence: on certain othor contracts letter of the Audit Act-and Tressury Regulations was

entored into by
in

others.  The evidance syl

the Commission, notably those concorn- Mot always adbered to, but the Committea i satisfied

cartago for the Commigsion by Mr: Simons and. that the methods adopted were tharacterized by due
3, Hows has satisfod
3 s

CHAPTER V—FURTHER CONSIDERATION OF THE AUST

care and prudence ”, {Conclusion Ng. 35.)

TAN ALUMINTOM

RAL,
RODUCTION COMMISSION AS A BTATUTORY CORPORATION,

(a) Coumssion on DeravTaeyy; Wiar rae
SraTurony Conronarion Meas,

64, ‘With the realization, at the béginning
twentleth century that publie, utilities could be uged
S oy gl

of the

50, In Part I, of aupr Report wo di d some

to
¢

the “rai

of tho chavactaristics of the statutory ‘P and
mentioned types of public activities for which it had
been used: We also mentioned that whila Australia

had long vsed the tory cor or ging
different kindy of governmont activitics, there was much
less appreciation jn. Australia of thy status of the
statutory corporation than, 35, the United Ringdons,
60, From statements made and questions asked in-the
Federa) Parlizment from time to time it is clear that

went such ag Health, Commerce and Agriculture, or
Territories, If thig were 80, thare would be no
point in creating a statutory corporation at a1l ;. indeod,
such action would merely complicato the machinery of
administration without affording any advantage.

61. Wo therefore feel it necessary to reiterate the
views we expressed in Part L (Chapter I1Z,,. Section
(2)) and to re-ctuphasize the opinion of your Com-
miltes that the statys of the statutory corporation is
very different from that of g conventional government
department. Recourso to this kind of government agensy
carries with it g profound modification of the prin-
ciple of Pnrlinmentnr{ control and of the doctrine of
winisterial responsihi] ity,

Report und,

of statutory corp 5
it was_understood and gonerally acoepted that the

responsibility of Ministers would be restricted. to broad
aspects of g,ener;‘al‘t l}mlic,y and not to the day-to-day,
e O 8 “the oo 3

Ea-ht L o
-85, Sines World

ar I, thero has been g trend,

perhaps moro: marked in Australia thap elsawhere,

away from:the poliey of givin

g statutory corporations

autenomy in administration and finance, because of

the. desire to use

managa Government undertakings and' public utilities,
and there are statutory corporations tInt have. been
letal o oo riliety

brought pletely ung
both cases the oviginal’

der i , In
have been deparied

from, and the distinction, “between the. two forms
e netlc

bave, become. blurred,

62, The traditiona), theory of d B
is that there is always 8omg rapregentative of the: people
who ean be held responsible for all the actiong of
government, Throughout the nineteenth century g
system of parliamentary government evolved which
ensured such nnswerability, The party for whom the
clectors express preference forms the government and
remaing in offics ag long a5 it retaing the confidence
of the clectors, The functions of government gre.
distributed between Departments, and Members of
the Cabinet are assigned to those departments to direct
their netivities. The netnl administration is com-
mitted to public servants who hold their  positions
permanently on the. condition that 2{15:)7 remain anony-
mous and keep aloof from party politics,

66. Xn the United Kingdom, where giant strides have

been taken in the creation. of atatutory corp ions,
climate of public opinion hag favoured the view th
the: Parli intended i

thy

3]
at

imit the bility of

to 2
Ministors to -genemII policy_ n’:,d Mr. S}'J'eakar in the

Houss of €

to

{ always di q that geek
ignore suck limits, Tn Australia, however, where

people are vividly awdre of the: manney in which the
setivities of the various statutory corporations im.
pinge upon their Iives, there s ofien a vigoronsly

for the statutory corporation in & similar manner a5
they-are for the ordinary government department,
67. We repeat our statement, to be found in pars.

graph- 21 of Part 1. of otr Report,

unless’ the

63. This comparatively simple system admirnhly
fitted the restricted area of administrati n with which
tho nineteenth century politieal philosophy wag éatis-
fied. Now that governments are attempting to organize
and direct most of the activities of society, it is common
ground amongst eritics of povernment that the ductn{w
of ministerial, responsibility is wearing rather thin
and parliamentary control is losing mueh of its
substance,*
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the burden upon the Minister will he. intolorable and
the objectives sought, in oroating the statutory corpora-
tior will not ho attained. Thege objectives include
continuity in polioy, flexibility in organization, frocdom
in management and clasticity in finance ~charae-
toristics that are not necessarily found in the organi-
zation of ordinary government departments, whera it
is oxpected that botls high policy and detailed: adminis-
bund in the direction desireq by the
Bovernment of the day.*

¢8. In the following sections of our Repors Yeur
Committer examing at greater length and attempt to

09, Comments mado upon Part T, of the Report havs
revezled some misapprolicnsion as to the naturo of the
statutory corporation which we wero discussing, We
had in mind, when making our comments o statutory
corporations, the kind of public corporation th&c. is
exemplified by the Australian Aluminium Produetion

ommission: a corporation formed to conduat, large-
seale onterprise, and granted powers and functions

the different types of statutory cm‘}pomtions set up for
uvther purpose—for instanee, the in ependont regulatory
type of corporation which became in the 1930%s such a
familiar part of the pattorn of govermment agencies in
the United States of America;. the public utilicy
corporation. thet hag beon used to provide such facilitios
48 transport, power and water supply; and the corporn-
tion thati is fitted into the scheme of the Bxeeutive
government and is responsible direetly to o Mini.smr on
fuost maiters, sucli. as Lousing and afforestation, or
operates in the field of soeial gervices, a8 do hospitaly,

70. Your Committes consider that the problems of
the statutory corporations with which e dealt in

art I, may, in some cases, have been problewms also
of these other kiuds of statutory corporations, but
made thoir obsorvations nnd recommendations having
in mind the corporation produeing goods for syla
of which the Australinn Aluminium  Prodution
Commission is an example,,

71, Statutory corporations can be classified aceording
to their functions, theiy stricture, their financia]
gutonomy and so on, It js Interesting that D. X
Chester, In the 1948 edition of Nalionalised Indystries:

Statutory Analysis, virtually refused to define »
publie. corporation—

Mast people who are asked {o define o Ppublic eorperation
wonld: lprobnbly‘repl by giving an example—the B,B.C, op the
Central Electrieity Board or the Nutional Coal Board, or even
perhaps the Port’ of London Authorlty, This ig. Probahly a
sound instinet, for though the creaturo i3 usnally recognizable:
it s less ensy to define, “Thero ig o siugle prtiern or model,
The clophant and the squirre), ave anfinals, and the British
Tranaport Commission and the Port of Yondon Authority are
Fubh‘e corpavations and the differencos are not  without
mpartance.  True, there: are. cerfain common features; there
is wsnally o board of management, and: not elected,
with defined-statutor 'y duties and pawers and with a revenne
ustally derived from ‘the walo. of'$ts products or services, The
fonrd ‘ie usunlly u body corporate, with perpetuni suceession, a
common seal, and power to hold land without o Ycenes: in
mortmain. But cnch Curpomliqn -has its own peenliarities; it
msy for example, differ in the nimbers and tenure of the
wembers of thy rd, or in the way it obtaing it eapftal,, or
in’its Telations, with fhe Minister,

© ke Pudllc orporation in TN Erpestence:
op. ejt, O-day, the I‘n!hnuloﬁ(}enmﬂ“ Irﬂriv be questionad on the
Absenoe of pun-nibi {1 the mib-ofies 1 Little Tielttering nnd n reply 1y
probably ke forthosming gt She WK OF Yeustud timo amd Tabogs oy 10
8;:6 of'a ntimber of DRy people L 1yt Dol the comments nede by the
Sortegan,of ghe Australian’ Hrowdcasting Gencareies” austed In Appendiy
No.18, pago 93,
t Zha NallER Fnduntey: A Statutory fialyeis, B: X. Chester, 13,0,
London, 10:8. Tha Heond Hifition. wis published for the LA Ty fitorge
Allen & Tnwin Td., Tondon, 1051,

F.2084/55,—5

72. In the second’ edition of his book,t Mr. Chestes
indientes that he has taken qs the ariterion of hig survey
o nntionadized industries, whethor the body does or
does not manage industrinl undertakings, laving
made this the criterion, he divides the corporations he
stadies into four Sroups, according to the form of the
* nationalization # Aty

As the forn of organization ang anugement adopted In
these Acts was that o {he public corporation the booklet is
Primarily an eualysis of tip publle” corporation in Great
Britain,” Bae 1 kave exeluded many bodies which might
clim to be publie corperations, g, the National Aspistance
Board and the Contyy) Land Board, hecause they do not
manrnge industria] undertakings Included in the natlonalization
luginintion,

7% Oa the other hand, My, 1, ¢, Webby classified
statabory eorparationg seeording to the disposition of
oxeentivg and. maunagerinl functiong—

Broadty speaking, the organization of Public corporations
4as o fossihle Rlfernntives, Iy e firat—tho 4
Broadeasting Commdssion {5 an example—the administrative
nide of the organization coprea o apex in o gencral manager,
aver whom there jy g, board or caurmission which decides
!mlm festies 0 pronter pp Jess detail, i
rard or commissfyn Usually gis ey his fu1] time to the Job; the
ardinary members  gpo sually pnrt timers,
patlern, which jg loas commnon, 'is represented by the Snowy
Mowntnins Hydro-Electrie Authority,  Tpe three members of
this anthority—the Commbssioner qnq W0 associute commis-
stmters gy eollw_—thclg 4 poliy making budy, but jn addition
etch avaumen responsibility for threo of the nine divisiong n
whiell the stafT s organizel,

T4 Our attention was drann by My, Webby to the
Camadian attrmpt ta differentinte, in actual legislation,
hetween ”u'gc s of publie corporation, The object
of the classification wus to distinguish betweey publie
corporations for the purpose of the finaneinl contro]
exercised gver them by the Governmen, The three
elasses qro—

{1} Depurtmental corporations, which have eduministra.
ive, supervisory oy regulative functjons, elosely
akin to un ordinury depnrhnent. and are finanged
hy appropriations,

(i Agency corporations, whicl, underteke trading,

"iee 6r procurenient funetions and usually heve

wiving funds,
{3is Pray, otary “arporations, which manage lending,
finnnein), eonmmereind ar jndustring operations and

e expected o flnanes themselves from the safe of

Boods or services,

9. Weare of the opiuion that for the Purpose of onr
discussion, the Australian Aluminium Produgtipn
otumission might fe clnssified with the « nationalized
fype of corporation deseribed by Mr, Chestor and
analysed in hig book, or with the # broprietary corpora-
tion ™ which is the third clags of Canadian corporation.
As we observed in Part 1. of ony Report, many of the
problems which the Australing Mumininn Production
Cotrmission had to fuee were o result of the lack of an
lear statutory defiuition of the Jines of authority on
the Minieteria) side. {Part I, patagraphs 28, 35, 58,
103, (27, 129, 130, 134, 187, 142y Conclusions Nos,
L4, 6, 10,19, pyg 20; Chaptors TIT, and IV.)

(B) T Bswreyer oF & Pixsaxcar, Inverigr 1y 4
Mutner ar g1 Cosassion,

6. In Purt 1, Your Committeq considered ay sy
length (ape pavagraphs 09, 107, 121 ang A\ i
No. 7V the disqualifving conditions that aye nermally
Tacluded in the constitutive Aets of corporations to degl
with the ease where g member of the board hing soue
finaneinl interest in a transaction with the coiporation,

} Te Netlonalised Laduatries. A Statitory dnalinty, B, N, Chenter, 1,5,
Jnivton, 1018, Tho econd Bt B2 Pullkel for th 515 by menke
Allon, & Uniefn T4k, Tamian, acy v V- by o]
§' Publie Admintriration {1 i)'.hlc}'],
Fresdom and the Pubiie Corporation,
Beaadeastiug Comml!\u(un," Public 4
Ina b um ta'he Canm
ul Anpendix No, 15,

I3 Mo 2 ongo 101, veteestar Webb |
¢e nbws, Josn Ripdon, Tho Aurtentisy

ration (Sviney), Voi, XL, No, 1,

" Prablly Corgarmtion,  tuns fo anateq
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77. Your Committes wero of the opinion that, in the.
cases of Mr. Watson nnd' Mr. Bennett, no harm was
done to the fi fal i of the C ission by
virtue of the financial interest these Commissionera had
in certain transactions with the Commission. Wo
observed also, that in the caso of the Australian
Aluminjum Production Commission, the Members hold
offico during the pleasuro of the Governor-General and
thereforo do not automatically disqualify t} lves by
having some_finuncial interest in a transaction with
the Commission,

78. Wo noted the Opinion. of the Solicitor-General
that becauso of the particular way in which the
Aluminium Industry Act is framed, Members. of the
Commission are given no guide s to the course of
conduct they s]louﬁd‘ follow or the kinds of action that
might bring about a termination of their commission,
Your Committee aro of the opiriion that it is generally

desitable that Memt oiP the Commission should.
'y interest in tr witle the

in any case, Members should not
) . Pk .

have any p
Commission; but,
take part in any y the of
mattersin which their interests are fuvolved. Wo found
no evidence that any of the Commissioners wished to
act otherwise than with complate propriety. "Thus, Mr.
Watson, who was at the time Chairman of the Com-
mission, declared his interest in all relovant cases.
(though he did not in all eases declare it to the
g\‘linist.er) and took no part in the discussion of the

1 5 the inq 1
this way he acted in accordance with provisions laid
down in most Companies Aets for the declaration of a
financial interest,

79, Your Committee have been informed that the
stringent requirements of such, acts as the Awuslralian.
National Airlines det 19451947 and of the Coal
Industry Act 1946-1052. have made it diffienlt always.
to appoint suitable persous to' the boards in question,
Men of the calibre and experience required, acting with
the serupulousness that s properly demanded of people
in such positions of public trust, have been unwilling
to accept appointmenis to boards becanse of their
difficulties in regard to the “finaneial interest” pro-
vision,

80. We note that the Australiun National Airlines
Act 1952 amends the disqualifying provision of the
1945-47 Act, so that it reads now as. follows® sm

(L} A Commissioner. shall be deemed to lave: vaeated Dis
office— .

() if ho—

(i) hecomes concerned or interested in any
contract or agreement entered into by or

: on belinlf of the Commission;, or

{ii) perticipates, or claims to participate, in the
profit of any such contract or agreoment
or in any benefit or emolution arising
from the contract or agreement.

(2.) 4 Ce i shall not be ¢ d

(@) to become concerned or interested in g contract or
agreament specified. in paragraph (/) of the laai
preecding, sub-section; or

(3) to Fnrtidpuh, or claim to participate, in the profit
of, or in any henefit or emolument nrising from,
such n contract or agreement,

by veason only—

(0) of his heing a director of, and;in receipt' of director’s
fees as such from, a company consisting of mare
then twenty-five persons wlich has entered into
a contract or agreement with the Commission, if,
at u. meeting of the Commission leld prior to the
entering into of the contract or agreement, the
Commissioner has declared the nature of his interest
in that company;

{d) of his being a member of a company consisting of
more than twenty-five persons which has entered
into a contract or agreement with the Commisslons
or

* See alss Appoadlx, No. 17, where o memorandun from the Chal
Awstealian National Alines Caratilsion which doats wih S omine L rhor e

{e) of his chtorlng, into, ok btaining & benefit arising
from, a contract or agreement between the Com.
nlusfon’ and himuelf for the transport by the Com-
inission of Limself or another: person or of &ny
8

81, The purposo of thiis amenduient of the Aot is, wa
understand, to enablo men who. would otherwise have
been unable to become Commissi
retain an' appoi to the Commiss We note,
however, that the directorship or merabership of a

pany entering into a with the Commissi

that is permitted by the Act. relates to -the Pprovisions
governing the formation. of a publio tompany undet. the
Vietorian Companies Act, In the two cases of Mr.
Watson and Mr. Bennett, whoso intorests were in
private companies, this amendment to the. disqualifying
provisions of the Australinn Nutional Airlines Aot
would have brought no relief. Wo mention, this
difficulty, and recommend that it be seriously considered
bofore any further legisiation for any of the.statutory
corporntions is drawn up, '

82 In the case of My, Watson we pointed out'in Part
1 of owr Report that his financial ‘interests wero xot
fully made known to the Minister until after he had
ceased to be a Member of the Commission, Although
lie held office in terms of the. Aluminium Industry Act
undor the ¢ during pleasuro ™ provision, his retizement
from the Commission was not made' undex that pro-
vision,

$8. Alr. Bennett is still a Mewber of the Commission,
but the mmounts involved in his financial transactions
with tlie Commission were very small, Nevertheless, it
the “ finuncial interest * clause were.inter reted strictly
ﬂ‘l‘ld had: ap[ll)ied‘lo.(” issi of tge Australi:

£ P ission, we take it: that
it wonld be Ssary to terminate-his i with,
the Commission.

84, We incling.to the view that the most satisfactory
provision is that contained in the Aluminium. Industry
det, which reads—

B—{4) The Memhers of the Commission shall hold office
o such terms and diti as the G G 1 deter:
mines, ., . y i

The actual instrument of appointuient,. however, con-

tuins no limiting terms or conditions, Part 1, para-
graphs 101-103,) ¢ '

85. It may be desirable to give some indicati of 'the
termg and conditions of appointment in ‘broad ouitlines,
such as providing that appointment might be termi-
nated in the event of the Membor's bankruptey,. in-
sanity, or his engaging in financial & i

are: projudicial to the interests of the Commission be-
cause of a contlict of interests or the fmproper personal
profit accruing. If this be done, tho discretion. exer-

cised by the Government' in, terminating' an sppoint-

ment ean more readily be subjected to arliamenta;
sorutiny and eriticlem: 'We believe, howl;ver,‘that :1?;
dxsqunhfymg. conditions should not be top. tightly
drawn, Ily where & provision g

In respeet of “financial interest ™ ig

88. The Solicitor-General, (in his Opinion of 11th
Tobruary, 1955, quoted fully in A}ipent'll,ix No. 7, Part
1 ogourRapore) drew the. attention of Your Comyag
to Section 5 of the United Kingdom Atomie. Eng
Authority Act 1954, which is as f%llows — i
Bo—(L] A& member of th Authorit;
direetly or indirectly inlegestc:l‘ (;lr.xl:yawél:nt?lc? l:l':%ﬁw.ﬁi
proposed to be made by the. Authority' shall, gs. scon as
possible after the relevant cireumstances. have come fo his

knowledge, disclose: the
brastes A%x sty e nature of: hifa interest st &-meeting

that.

0. -a8. that.
3

(2.) Any disclosure made under suv-puragraph (1) of
this paragraph shiall be recorded In the minutes of the
Autliority and the metber-

(a) ehall not. tuke part after the disclosure of any
deliberation or declsion of the Authority witl
respect lo that cuntruct; ung

{4} <hall be disregarded for the purposc. of

(c) OvEn-coraursenys by te CoMMISION,
02, In Part L of our Report, we mentioned briefly:
the Opinion given by the then Acting Solicitor-General
in 1053 that where, in the system of responsible govern-

ment cstablished under the C , the Exccutive:
Gov is d by statuto or otherwise to

o quorum of the Authority for any such delibera-
tion or decision,

87, The comment of the Solicitor-General is that
“this provision is probably based on the rules applic-
ablo in ordinary companics. It does not, as you will
note, deal expressly with what is to bo the effect, if
any, upon a contract where the requirements had not
been complied'with,” Setting aside the question of the
offect that non-observance of these: requirements. ought
to have upon contracts entered into by the authority,
we aro-of the opinion that. there is much to be said
for allowing boards the: freedom to have as membors
persons who may bave financial interests in_some of
the transactions of the statutory corporation con-
cerned,* provided 1 safe ds, such as dis-

d' the usual
closures of interests, are observed,

88, We recommiend that consideration be given to

standardizing the provision for the disqualification of
members of boards on account of financial interest.
{ some statutory provision is considered. necessary,
then a provision along the lines of the United Kingdom
Atomic Energy Authority Act 1054, tho most satis-
factory of the statutory provisions brought to our
notice, should be adopted.for a1l boards.

enter into a purtic:ﬂm‘ contract, the fact that tho con-
tract involves the. expendituro of publie funds in exeoss
of or in advanes of Parlismentary appropriation will
not of itself, ns a matter of law, make the contract
invalid. It appears that the Austrlian Aluminium
Production ission asked the Solicitor-General for
advice on the application of this rule to the commit-
menty entered into by the Commission,

93, Your Committee have beon supplied with a copy
of the adviee given by the Solicitor-General in
response to this request, and quote the advice in full
in Appendix No, 18, The mere fact, the Solicitor-
General states, that the Commission was at certain
stages. committed to expenditure in execess of the total
amount provided by the Parliament cannot be regarded
as involving any breach of Iaw by the Commission,
or as invalidating any of the Commission’s contracts.
It follows glso that the Act cannot be regarded as.
liaving made. it legally necessary for the Commission
to obtain the Minister’s approval for & contract which
would involvo the Commission in expenditure, beyond
the amounts provided by Parliament (unless of course
thecontract were in excess of £50,000),

‘94.. ;{‘he $olicitor-Gcnern] points out that, under the

89. In connexion with the question of “fi
interest ” as n disqualification for officors on governing
boards, the broader question arises as.to the form of
the tenure to which the disqualifieations are to apply.
The al forms: of appoi to governing

boards are—

e A preseribed by the Act,
the vital provision is the requirement that the Commis-
sion should keep the Minister fully informed of its
operations, This requirement would enable the Minis-
ter (in coneert with the State Government) to give to
the Commission such direction (if any) as he might
think necessary to ensure that the Commission would

(a) tenure “during pl ? of the G

enoral;

() tenuro for specified torms, subject to particu-
lar disqualifying conditions (as in the Air-
lines Aet); or

(¢} a combination of tenure “during pleasure ”,
and tenure for a fixed term, subject to par-
ticular disqualifying conditions,

90, The form of tenure adopted in any particular
instance will depend upon the reasons. for the creation
of the board; but we note that one of the more impor-
tant considerations that will have to be taken into
account. s th. extent of the servico likely to. be re.
quired of the members of the board. If, for instance,
the obligation is merel; to#ttm}(} 2 3n9nth}z nleetiglg,

F

not commit itself heyond the funds available. Such a
direction could. b absolute; on the other hand the
Minister could, if he thought fit, go o further than
to forbid over- itment by the C ission unless
and until ho had had an opportunity of nssuring himself
that any further necessary funds would in due course
be available.

(d) Tuz OnuieatioN vron tie Comsusston to. Kuer
aE Mivister ContiNuanzy Inronaep,

95. Your Committee discussed at some length in
Part I, (see paragraphs 35 to 37 and 41 to 54) the
nature of the obligation imposed upon the Commission
by the A‘Ium‘inlium Industry Act to “keep the Minister'

ag in the case of the Aust

Commissioners; then it might be that less stringent
disqualifying conditions should be preseribed than
if the members of the-board are expected to give their
full-time services. It might even be.that the qualifying
conditions should be different for the part-time and'
the fulltime members of tho board.

01. Wo conclude, not by attempting to lay down any'
speoific rules, but by recommending that when any
oxisting legislation creating boards of statutory cor-
poiations is being amended or when any new legisla-
tion i5 promulgated setting up further boards, a clear
decision should be made on these issucs, based on con-
sistent and comprehensive principles that take into
account 2l] the relevant conditions,

* Wa noto with interest, the declsion uf the New Sonth “("’".{?&ﬁ' Qovernment,

o EoAOd 10 Eab GHen Funer. Ksaminer (S0 Vedn
List, 1083 St by Adbemiam ot alew Innel:: xmmé:lﬂunn ey
! ety Lod.

ces cansd of thelr in o
Ondinance under which they wero disqualified provides that no member of &
* 8 direct or indiroct pecualary Interest in an; sgreement or
‘Ths {oterest af tho two Altermon 1n tho. Gfem, Toaes
> extremely small.

Co-oporative Soclety.

ly d”, and the manner in which that
obligation had been discharged by the Commission.

96, We wish to make two further observations upon
the obligations imposed by the Aluminium Industry
Act. _In ihe first place, we regard the obligation to keep
the Minister continvally informed as the minimum
that can be' required assuming that the Parliament
wishes to retain any degree of ministerial account-
ability, Because of the implications inkerent in the
iden of the statutory corporation, we consider that any
provision in the constitutive Acts of statutory corpora-
tions imposing duties upon the corporatiou in respect
of the Minister, additional to those of reporting, should
be looked at earefully whenever these bodies are formed.

97. Where an ordinary Department of State is con-
cerned, the: responsibility of the Minister for all the.
actions of his Department is part of the texture of
Parli tary G Only i does the
question ariss as to the extent of the respective powers
and duties of Ministers and officials, In the practice
of the United Kingdom Treasury, the Lords of the.




(]

Treasury havo issued. instfuctions, which provide that
an Accounting Officer-is o be responsible for each graut
made by the Parliament®—
He signs tho Appropriation Account, and gherely eeknow-
ledges his rosponsibility for ita: corrcctness. “This oflicer
is the povson whom Parlicmont and the Treasury regard as
rimarily responsible for the balance In the custody of the
partment, although he himsclf may not hold one farthing
of it, In respeet of him, every person having charge of any
portion of the money issued' to, or reecived: on behalf' of,
tl'fnne Department is simply in the position.of a subaccounting
officer.

decided upon, sufiidient control is loft with the Minia-

tor. At the same thne, caro must b inken to- avoid.

making the corporation a mero facade bohind which
Ainisterial control ined

100, Wo consider it nspropriam that bodies like the
Australian Aluminium Produetion Commission should
be given sul ial . The oriterion for the

1

i\ -of' their 7 structure, so- far as
Ministerial control s conoried, is, therefore, whether
tho obligations: imposed upon. the ‘corporation by ‘its

“It canuot be too 1 d. that il
for the proper conduct of finaneinl business connot be. dele-
gated to tho subordinate offfcers who mny be piaced jn churge
of the Departmental Accounts, The signature appended to
the Appropriation Account would be otheiwise an idle form,
ealenlnted only to mislend Parliament.

“ . . . Techuical knowledge of accounts {a not neeessary
to enable the Accounting Officer to discharge hiwngelf of the
rosponsibility which his sigmature mplies, . ". . Accounting
Ofticers must take precautions to secure the recovery and
Lringing iuto sccount at proper times of all etra or other
recipts connected with the vetes wnder their control; , . .
and it is incmbent npon them, before making or aliowing
payments, to satisfy' themselves, b i ty duly

Acts do more than pormit the necossary
exorcise of a defined Ministerial control. As we bave
already stated, the -obligation to kéep tho Minister
continually informed s fundamental. ‘Othek obliga-
tions imposed wpon the Commission, such as under
section, 14p of the Aluminium Indusiry. Act 1044-1954,
whioh provides. that. the Commission is not, except
with the approval of the Minister, to euter into. o
contract involving'a payment by the Commission, of an
amount excoeding £50,000; must be judged according
to whether they still leave in tho Comihission

means of
certified by the officers ontrusted wﬂh thie detailed duties of the.
account, 28 to the correctness and propriety of the transaction.
“If thoy can show that they have not acted except on such
statements, that they have not failed in a due exereise o{
i i and

) y. On these grounds, as-wo indicated
in Part T, th¢ Aluminium. Industry’ Act, whiéh pro-
vides for annunl report and' audit, for Ministerial
approval for sale or disposal of the: undertaking for

tering into large trects, dnd' for “the- provision

their own commion scnse and
that in any cako of serfous doubt or difficulty they have con-
sulted the officers doputed by the Trmmrz for the purpose
thoy will be i to have di d i f thelr
responsibility.”

The A ing Officer i hoth to P
through tho Public Accounts Committee of the House of
Comuions and to the Ministeric] Head. of his: departmenty hut-
the dual ponsibility is not & it The Publie
Accounts Committee {io whom le suswers s to a judicial
tribunal for what hio hne doue: may d'lschurfu,hhu but takes
no responsibility for his nction and gives hini no orders, 1
it does nob.wish to diseharge him, it can only report, and: tho
House itself can nct on tliese reports only by action which:
must necessarily be direeted to the exceutive Government, be.,
the Ministerial Head,

His responsibility to the Ministerial Head of hig Depart-
ment, on the other hamd, is not judieial but administrative;
he ncts on hehalf of and in the name of the Minister, His
acts commit the Blinister, and ho must suswer to him for
what lie has done in his behalf,

“It is extremely rare for a Minister to override, without
yeference to the Treasuvy, the written protest of Lis Accounting
Officer to the effeel tiat the: comcurremce of the Treasury
is necessary to nction involving the expenditure of public
funds, Without questioning that such zetion. is within the
power of the head of a. Department, (My Lords). venture to
question the expediency of such » course save in circumatances
wholly exceptional.”

98. This extract from the United Kingdom Treasury
Mauual indicates the relations between the Minister
and the Accounting Officer in safeguarding the
cxpenditure of public funds.

99, In. the case of the statutory corporation which
has been. given some_autonomy of operation by the
Parlinment, tho relationship to the Minister and the
Parliament must necessarily bo different,, Bven if we
aceept the contention that days: the N
of the statutory corporation. will be severcly restricted,
existing' cireumstances result in the operations of
the statutory corporation being caught up betweon the
opposing requirements of the degree of corporation
autonomy and of ministerial control to. bo allowed.
While Your Committee appreciate the logical force of
these opposing requiroments, we are not convineed that
in sctual administrative experience the dilemma is.
insoluble: the question that must. be faced in the
case of statutory corporations is whether,, gﬁven‘ that
the objects'and existence of the corporations have been

- A from paragraph 03, concerning tho responsibity of the Accounting
Omeste gF Neter Jor 184 wints Branehrd of Gocernment

of information for the Minister, is satisfactory. The
diffculties of the Aluminium Industry Act ate in
rather the reverse -direetion; wmuch of the ordinary
dministrative framowork lly sot down: in con-
stitutive nets is omitted from the, Aluminium Industry
Act (Part 1., paragraph-109 and Conclusion No. 1.).

101. We invited the Ohairmen of six statutory
corporatious created by the Commonwealth,{ and also
the Snowy Mowntains Authority, to sty what they did.
to keep the Minister continually informed of -their
activities, and how they viowed the suggestion that
they might seud the Minutes of theit governing boards
to the responsiblo Minister for this information. The
replios provide an extromely valuable contribution to
politienl theory and administrative practice.

102. The general conclusions 'to be drawn from: the
correspondence are— .

(i) that each corporation is distinet from the
others, aud that provisions that may suit
one: corporntion may well not suit another;

(ii) that while each corporation has devised: its
Gn methods for maintaining relationships
with the Parlinment through the Govern-
ment of the day, each regards the problom
of keoping the responsible Minister
informed as of central importance.

103. Tndeed,.the corporations all-realize-that keeping
the Minister informed is related divectly to the
problem of Ministerial accountability to the Parlia-
ment. None of the seven corporations avproached
for their views considered it .a good idea to.send the
Minutes of the governing hoard to the Minister.
Asmongst. the: reasons given were—

(i) the Minister should not be troubled with day-
to-day matters—his contact shéild come
through the Chairmiin and such other
contacts as' might be. decided upon, rathet
than from the Minutes; '

(if) the sending of Minutes could ensily result in
Ministerial interference in the dsy-to-day
management of affairs; and

Tho Atomi¢ Energy Commlsslon’s The Anitrallan Atuminium Produc
PR i e Ry S R
Aliines Comirtsion s “To Jolnt Conl Board ; 'Th Overséaa Telocomimunications

mmission.
3+ Tho rolies are quoted as follows 1 .
The memomndnm. anbuitied ‘by the Chalman of the Alstealln

%
50 of Accot
12suord by tho Tresmmiry In August, 1020, ani reprinted In 1062 3 1.L.5.0. Accounts
Gen. 18 (Aguide).

contalneid'nt Appendls No. 15 ; that submitted-
by the Chalrman of the Atstrallan e tomi) blines Comt o 8 APSROR
No. 175 and thuse by the remalning Authorities at Appendix No. 10,

o
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© (iiiy A Minister’s knowledge of certain matters
through porusal of tho Minutes ¢al_x‘h‘l lead

ablo, about Ministerial nccountability for tho acts of
statutory corporations, o mattor that is vital to the

o his being held directly vesp
those. matters,

104, We do not wish at this stage to make any firm
recomumendations, for wo realize thap the ciremm
stances of onch corporation vary widely from one
nnother, but wo-do-wish to draw ntfontion to the paucity
of Australiny toxt-books and offiaial d ts avail-

Y op of those: bodies in any system
of ible d tic govor Although we
are aware thgt othors have taken a difforent viow,
we support the attitude. of resolute but responsible
detormination to maintain their cxisting status of
substantial autonomy that was adopted by the govern-
ing bon‘rdg of the soven statutory corporations we

P

CHAPIER VI.~THE APPLICATION OF THE AUDIT ACT TO STATUTORY CORPORATIONS.

‘(ay Tur ArrricATioN o¥ THE Auprr Aer To THE
) ‘CoMMIBRION,

105, Your Committeo noted in: Part I (paragraph
75) that the Opinion of the Solicitor-Geueral had been
souglit by the Treasury on whether the Audit Act and
Treasury. Regultions applied. in all their detail to
the neeownts of tho Commission, The period up to
Qetober, 1052, when the Afuminium Indnstry Act
1944 was amended, was in issue beeausq, during that
tithe, a_Trust Acgount wis opened for the transactions
of the Commission, Tho period hetweon Qetober, 1952,
and Jung, 1053, wos fn igaye, becnuse, during that time,
the Truss Agcount remained open although the
Alwminium Industry Aect 1952 directed that the Com-
mission should: open .and maintain a bank aceount.

100, We hava now: regeived, through the Treasury, 2
copy of the Opinion of the-Spliciter-General, the full
text. of which may be found in Appendix No, 20. The
upshot. of the Opinjon js that, while up o Octobor,
1959, the Audit Act. and Treasury Regulations applied
in tha strict sanse to the pocounts of the Australian
Aumipjum Production omwdssion; they have not
therenfter done so.  Tho reguls of Your Committeo’s
‘Inquiry intg ;lm its of the G ission is that,

distinction between what he terms the “ basie require-
ments” of the Audit Act and the remainder of its
provisions, because only the “basie requirements”
upplied_to. prymonts from tho bank account operated
by the Commission at Bell Bay, in contrast to payments
from the Trust Account, to which the full rigour of
the provisions of the Act applied. The Solicitor-
General defincs the * bnsie requirements ™ of the Audit
Aet, i.0., requirements that apply to all payments out
of a Trust Account (which is part of the Common-
wealth Public Account), as follows:—

By the “basio requirements ”, T mean scctiony 32, 33 and
34 of the Act, and tho related Regulntions., The necessary
warrant must have issued, and the certification and authoriza.
tion of the payment must ocour; the certifying officer must
i'.i)mp\?' with regulation 45; payment must be by chegue
{regulation G8).

100. These “basic requirements”, then, apply to
payments from a Trust Account, or from any part of
the Commonwenlth Public Account, but.did not apply,
in hig view, to pnyments thnt might subsequently have
been made during the period in question from the Bank
Account established by the Commission at Bell Bay.
He continues—

The.rc‘nnpn why the Audit Act applied to nccounts of the

during’ the peried wp to Ocloher, i§5.2, the standard of
appropriste_pecounting ocedures 18 thet laid down
by the Audit Act and Trensury Jati It was

wag that seetlon 12 cstablished g Trust Account,
The 1952 Act repealed section 12, It is clenr from section
8 {2) of the 1952 Act, which gave authority for the disposition
of the balance in the Trust Acconunt at the dute of the: com-

in, torms of that standard that wo “qid in fact make
our examination of the nggounts of the: Commission
for that poriod, and according to. that standard that
wa ‘made’ judgmants; it is therefore not necessary for
us+to Tevise oither our esamination, or the eriteria for
our judgments, i the lght of this recently received
legal apinion.: '

107, The Soljcitqr-Gopera! advised that. after June,
1953, the position was glse clear; with the elosing of
the Tyugt Ancount in, Jupe, 1053, the Audit Aqt and
Treasury Rogulations consed; For-all practical purposes,
tg apply to the finencial iransnations. of the Commig-

of the Act, that the repeal of the seetion which
estpblished. the Trust Accpunt was intended to bring opera-
tions on the Trust Acgount to an end. Since the existence of
the Trust Account, and the statutory requirement that the
expenses of the fommission wore to be:met out of that account,
were the only reasons why the provisjons of the Audit Aet
(other than the basie requirements) applied fo the accounts
of the Commission, it seems cloar that Parlinment intended
that the, accounts would not be snbject to that Act after the
commencement of the 1052 Act, Other provisions of the 1052
Act are i with this view—i o provisi
that a bank account was to he oponed, thnt accounts were
te he kept in a form. appraved by the Trensurer and that
o Auditor.Goneral wns to inspect, and. audit the accounts,
There would scem to bq littlp. room for doubt,ithorefore, that
under the 1052 Act, Par)iament intended that the detailed
i f Commission shonld not he from. the Com-

gion. (That is, except for tha ¢ basic req f
that are noted in the next paragraph.) But in the
period betwéin October, 1852, and Jume, 1953, thé
period, botwegn the 1t of the op ion of

the 1059 amendment of the Aluminium Industry Act
1944 and the closing of the Trust Account, the position.
i not nearly so clear, This p'ariod; picturesquely’
termed by ona witness & “shadow land *, during which
the extent of the applieption: of the Andit Act to the
financial affairs of the Commission was far from clear,
caused the Soligitor-General some- diffieulty..

108, Although the strict.legal position during ‘this
¢ ghadqw Jand * period doss not concorn us, we. record
the basie lusions-of the Solivitor-G: concer
ing it beoause they: illustrate so aptly the defeots in the
Andit.Act-to which we have fn:the past, and.especially
in Part J. of this Report, drawn. attention. The
Solicitap-Gengral advised that it was necessary, in
ordar to.defing with precision how the Audit Act
applied, to the: Commisgion® in this period, to draw a

the

monwenlth PubMe Account, but that the Commission’s own
distinot accounts should e maintalmed; these accounts ~were
ta he subjeet o proper fommereipl safeguards, and were to
be audited by the Auditor-General, but were not ta be subject
to the limitations placed by the Audit Act on operations on
the. Commonwealth Public Account, It follows, thorefore, as
atated. In the short angwor giyen above, that. there was, after
2 Qetohor, 1052, no. Jegal cuthority for paying into the
Trust Acgount large sums out of tlte special appropriation
mnde by the 1952 Aet, and for continuing to operate the
Trust Account to make payments on behalf: of the Commission:

110, Without going into further detail, it ig clear
from his Opinion that' there was no logal authority for
the continned operation. of tha Trust. Account hetween
October, 1058, and June, 1058.. We do not propose to
inquirg what aro the eoffects of that action hy the
Treasury withoyt legal autliority, but-we record the fact
ss an indieation of ops of the diffienlties met with by
the: Treasury in administering the Trust Account and
the result as an mple of the plex situation that
may _arise- from 2 failure to comply with the sirict
raquirements of the law..
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111, Wo nvite the attention of those who wish to
considor at greater length the diffieulties in which such
action places those who come after,.{o the later scctions
of the: Solicitor-General’s Opinion that are devoted to
this problem and particnlarly to paragraphs 20-26.
(The Opinion is quoted in full'in Appendix No. 20,)

112, Another matter that arises from the Opinion
of the Solicitor-General iz the lack of certainty attend-
ing the applieation of the Audit Act and Treasury
Regulations to a Trust Account set up for the purposes
of a statutory corpor: . The Solicitor-G 1 points
out that in practico it has beon assumed that operations.
on & Trust Account are governed by the Audit Act and
Trensury Regulations in all respects—

This conclusion is, in my view, a natural one. Potent argu-
ments are needed, to overthrow, even: in part, a presumption
that the entire provisions. of the. Act and Regulations, for
exanmple, apply to all aspeets of the incurring of a linhility,
and. the: making of the. consequent payment, when the payment
is to be of public nioneys out of a part of the Commonsealth
Public Account.

118, But when an independent statutory corporati
is set up by the Parliament, it is natural to assume
that perhaps the full application of the Audit Act is
not intended—

The substantial question, as I sce it; is whether the 1944
Act intended that the extensive powera conferred on the -
mission should be exercized subject, in a1l respects, to the Aundit
Act and Treasury Regulations of the Commionwenlth, so that,
for examnle, every requirition for supplies shonld he approved
by the Minister or an officer appointed by the 3liniater.

tesult {3 that the Act as & whole doss not now repreeent a
cautpletely. Integrated system; it really roquires a complete
that your: Dap! is at present

engaged on that task,

115. In view of this Opinion, Your Committeo point
to the nocessity for prompt revision of tho Audit Act,

(6) Tur OBLIGATION UPON THE AUDITOR{GENERAL TO
Rerorr 1o TrE MiNmsTER,

116, The Aluminium Indusiry Act 1944 made the
books and accounts of the Commission subjeet to inspec-
tion and audit by the Auditor-General, but no provision
was made concerning the authority to whom he was to
raport or the time within which his inspection and audit
should be made. By the 1952 amendmeut to the 1944
Act, the Auditor-General was obliged to report to the

Minister the result of, each inspection and avdit made:

by him and in addition (as deseribed in Part I, at
paragraphs. 71 and 72) it is necessary for the Auditor-
General to make his report to the Minister on the Com-
mission’s statement of accounts within three months of

the end of the financial year, This. latter duty arises:

from the obligation on the Commission to report to the
Minister upon its operations during the previous finan-
cial year, not later than the 30th day of September in
each yenr, and to furnish. him, at the same time, with &
tat of ifs panied by the report
of the Auditor-General on that statement,

117. We draw attention. to the fact that the. Auditor-
Genersl hag been unable to comply with this obliga-
léon (imposed upon him by the 1062 Act), because the

to reconcile the

have not been presented to him

1 consider that it is
[; ions of the two Statutes; hence it i to say
with any certainty the extent to which the Audit Act applied
to the accounts of the Commission, before 2 October, 1952, In
eoming to & conclusion, I have been influenced by the mniters
mentioned {quoted in part in paragraph 44): the moneys
pravided for the purposes of the Commission remained “ publie
moneva ™z the provisions of the Audit Act.and Trepsury Remu-
lations are established to protect public moneys. both in. the
matter of incurring of liabilitics and in the matter of making
povments. I cannot find, either in the Andit Act.or in the

s
in final form for insp andit' and certi
since the year 1950-51, Quite apart from the default
of the Commission, we regard the provision as unfortu-
nate because it imposes upon the Auditor-Genoral an
o!)hgntion‘ that it 1s fmpossible for him to perform.
Even had it been possible for him to have examined
the necounts of the Commission and to have mads a
report upon them before. 30th September in any year,

Alumintum Industrn Act 1944, » ly clear s
of a_lericlative intention that any part of these provisions
<hovld not apply to the inourring, of liahilities by, ov th
makine of payments in respect of the Aluminjumi Commisaion,
For these reasons, not without doubt, I advise—

{a) thnt the *basic reanirements * of the Avdit Act and
Trenaury Regulations, as defined ahove, clearly
applied, and'

b} that, althouoh it is probable that Parliament intended:
the Commission to have considerable freedom in the
ecanduet of its business arrangements, and althoneh
the annlication of whola.of the Audit Act and' Tre>-

anry some of con-
struction. the hetter view vrobably is that the
requirement that the Commiesinn’s operntions wero
to bhe through a Trust Account atiracted all the
provielons  of the Audit Act and Treasury
Regulations,

114, The last_oueation to which Your Committer
draws nttention in this connexion arises from the lack
of precision in the appliration of the Audit Aet to
statutory corporations. For the “ Audit Act? itself
is not a eonsistent. body of rules, Tt has_become
extremely difficult to apply it in any full o sahsfilc‘tory‘
way amd we enote a pertinent section of the Solicitor
General’'s Opinion—

The main-scope of the Andit Act is defined by the references:
to the Commeonwealth Publie Acconnt and to public monevs,
The intention. would seem clearly fo be that the whole Act
should applv to any dealing with “public moeneys”. It i
interestine, however, to see that there are gome veferences to
““Derartments? and this word s defined ne. including “such
antharities of the (’omponwon]t‘h as are preseribed ”,
ey : .

7
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The snecific_roferences to Departments in the Artlnrc, Tow-
aever, few, in 18, in fact, one example of a diffleulty often
wet in construiny the Andit Act. Important amendments;
addine new cancents, have from time to time hern made and
expevience has shown that the new conceptsa have not beon
completely integrated with the general scheme of the Act. The

we der: that the. imposition of a period so short
is unreal, We recommend that this point be borne in
mind when any revision of the Aluminium Industry
Act 1944-1954 35 being made,

rovigion regarding audit

. 118, Woe consider that the

in the Australian National zirlines‘ Act 1045-1959. is

vrefernble to the one contained in the Alumindinm Indus-

fry Act 19441964, The provision is. similar to that

contained in the constitutive Acts of other Common-

venlth Statutory Corporations, and reads as follows:—
30—(1.) The: Accounts of the Commission: shall be subject

to inspection and audit, at least 1 -
General for the Commo‘nweﬂeﬂz‘. one yearly, by the Audfior

{2.) The Auditor-General shall .
10.ult of each inspectlonélr:d :u:llt.“p"t fo the Miniater the
(¢) Tne Aupir Aer inp StaTuroRY CORPORATIONS.
\‘119_. In. co“nsi({el‘ing the accounts of the Australian
\ E S e . 08,

nium P our
were inevitably forced. to eonsider’, also, the whole
question: of the striet application of the irements
of the Audit. Act and Treasury Regulations. to the
accomnts of statutory corporations, ‘

120. We received from the Treasury a statement,
which indicates that the provisions of ‘the Audit Act
apply to only three. of tho long list of Com-
monwealth statutory corporations that they gave
ug, and that even to those three the provi-
sions apply only in part*. The partial appli-
cation 35, ‘in fact, similar to the application of
the Audit Act to the Australian Aluminium Production
Commission during the period October, 1952, to June,
1050, in respect of its Bank Account at Bell Bay.

*' 8ot Appendix Xo, £1,

(]

(Sce. paragraphs 107 to 111 above.) Theso three
authorities reccive grants to. n Trust Account, from
which money is paid to a bank account and thenee used
for the purposes of the authorities; Tho threo authori-
ties to which the Audit Act applies in part are the
Australian Atomic Energy Commission, the Australian
Broadeasti nmission and the A lian Broad-

casting Control Board,

121, The Treasury informed us that the prineipal
reason for the exclusion of the transactions of a cor
poration from the detailed provisions of the Audit Ae:
and Treasury Regnlations 1s to enable the corporation
itself, within the terms of its statutory directions, to-
excreise immediate control over its own revenue and
oxponditure, The Treasury also observed that the
corporation would thus be responsible for adopting
such accomnting procedures and instructions: as would
cnsure the masimum safeguard of the funds under
its control.

192. The Audit Act itself containg no authority by
which: tho Treasurer can apply its provisions in whole
or in. part to the of statutory corporiti
and’ the. Auditor-General is therefore left with th
preblem of what principlo he should follow in: auditing
the necounts of these bodiess Wo consider that thi-
matter should bo. followed up:in connexion with the
review of the Audit Act which, we understand, is at
present taking place.

123, We have already raised (in section (e} above)
the question of the applicability of the provisions of
the Audit Act and Treasury Regulations to statutory
corporatit We draw n to the Auditor-
Geneial's Report to the Parliament on the Treasurer™s
Statement for 1054-35, in which the Auditor-General’
offered for the' consideration of the Parliament some
detailed comments on this subject. (See the Annual
Report of the Auditor-General upon the Treasurer’s
Statement. of Receipts and Expenditure for 1954-55
paragraph 125, pages 82 to 87.)

124. In his Report, the Anditor-General considers
the problem of laying down appropriate accounting
nrocedurés for Commonwealth Authorities. He men-
tions Your Committee’s recommendntions, made in our
Twenty-first Roport (Australian Aluminium Prodne-
tion Commission, Part 1.) for a review of the position
and continues—

To give effect to these of the C
in the direction of providing adequate financial control of
C 1€ 3 and of eli; 1 resent weak-
nessés in. their accounting procedures, consideration should'
be given to the implementation of control legisletlon either
as & separate Act or as a geparate Part of the proposed amend:
ing audit Yeglslation,

125, The Auditor-Greneral draws attention to his lack
of power to impose sanctions for irregularities and
points otit that there is no .indxca'{lon of what action an
authority is to.take following & réfusal by the Auditor-
General to certify its accounts:—

Where irregularities of & serious nature are revealed two
courses Are open to the Auditor-General’in addition to those
of reporting fo the Treasurer, the Minister or tho Parliament—

(1} in the ense of a Department or an Authority operat-
ing within the Commonwealth Public Account, he
is roquired by the Audit Act to surcherge the

officer for the irity ;

(2) in the dase of any other Aunthority, he is given no
such power by legislation but of his own: volition. he
niay refuse fo.affirm that. the balance-sheet of the
Anthority prosents a trie and fair view of the
secounts.

In the case of surcharge, the punitive action to he faken
is prescribed by the Audit’Act and' the onus is placed by that
Act on' the Trensurer to pursue ultimate determination of the
consequentixl' penalty,

There is, however, mo etatutory provision to deflne the
action which should follow on the refusal of the Auditor.
General to give the necessarK aflirmation in regard to the
avcounts of n Commonwealth Authority, Tho Auditor-Generul
shonld be given by statute the same power of surcharge over
an Authority as he now has over an accounting officer of a
Department and formerly had, from 1801 to 1920, over the
Trensurer, The statuto could also provide that the Auditor-
Gederad gliall roport the surcharge to the Minlster who shall
take xuch aetion as the case may require.

128, We set out below some of the more important
of the provisions that the Auditor-General suggests
should be ineluded in any legislation drawn up to ment
the present defective condition of the Audit Act and
I'reasury Regulations in respeet of their applieation to
Clommonwealth Authorities—

(1) that the Authority should prepare estimates,
in such form as the Minister concerned
dircets, of its recoipts and expenditure for
each year and should submit those estimates
io the Minister;

(2) that, where proposed expenditure has to be
provided by the Parliament, no money
should be expended by the Authority except
in accordance with those estimates of ex-
penditure set out in an Appropriation Act;

(3) that the Authority should submit promptly to
the: Treasurer for his approval accounts in
a form which it proposes to adopt to cover
moneys and stores and shall not depart in
principle from that form. without Treasury
consent;* .

(4) that, where an Authority operates outside the
control of the Audit Aet as applied to Com~
monwealth Dopartments, it should open and
maintain, with the Commonwealth Trading
Bank of Australin or such other bank or
banks as the Treasurer approves, an account
or accounts to receive all moneys appro-
priated by the Parliament. for the purposes
of the Authority and all other moneys;

(i) that the Authority should have power to
borrow on overdraft from the Common-
wealth Bank of Australia upon the guaran-
tee of the Treasurer, but no power other-
wise to borrow;

(8) that the finamcial statements, receipts,
accounte and' vouchers relating to moneys
and’ stores should bear evidence that they
have been completely checked, examined and
certified as correct in every respect and
that they have been allowed and passed
bf,’ officers appointed by the Authority for:
the purpose;

(7) that the power to write off losses of money
and stores should be: vested in the Minister
or his delegate;

(8) that the finaneial statements, receipts,
accounts and vouchers.should, as and when'
required by the Auditor-General, be sent
or made available: to him or his delegate
by the Authority;

(9) that those receipts,
and vouchers. should be subject to audit by
the. Auditor-General in such detail as he
may déem necessary;

(10) that the Auditor-General should report to
the Minister all irregularities discovered by
him which in the opinion of the Auditor-
General, are of sufficient importance to be
reported; i

* Tut noto that at parsgraph No. 130 we have recommended that the
rospansihle Minster should bie.the person who, subject to 8 fns) veto by the
Trea.urer; approves the form of the accounts of the body.
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(11) that every Authority should bo. required to
furnjsh annual financial statoments to the
Auditor-Goneral  for  examination and
raport; .

(12) that, whore losses or irregularities ocour or
\vfiero the  Auditor-General Fofuses, ‘on
account. of Josses or irregularities, to affirm
that the balance-sheet. of an Authority

' presents 8 tyta and fair view of the accounts,
ho.may purcharge tho Authority; .
(13): that, the Auditor-Genoral should xeport to the
Parliament' auch, information .ss, ho thinks.
desirable. in relgtion -to' any: audit. of. the
accounts of an-Authority, and may, i such
roport rocommend: any plans and sugges-
tions to improve tha.modé of keeping, the
necounts and: of accounting for atores.

CHAPTER VIL—THE FORM OF THE ACCOUNTS OF THE GO}(}:{IESION.

(a) Tup Mivres, THe TREABURER, THE
AunrTon-GENERAL AND THE ACCQUNTS,

127. In Chapter VI, of this Report, we discussed
the application of the Audit Act tb statutory corpora-
tions, We_there’ mentioned that the strict provisions
of the Audit Act and Treasury Regulations do not
apply to bodies crented by the Parlisment with some
measure of antonomy. We noted that the Audit Act
made no specifie mention of statutory corporations
and' that therefore the Auditor-Géneral was left to
decide in what manner he would pudit tho accounts
of these bodies.

128. Closoly related to the question of tlic applica-
tion of the Audit Act and Treasury Regulnations to
statutory corporations is'the question of who is respon-
sible for prescribing the form in accordance with
which: the corporation has to keop its accounts. We
would expeet the responsible Minister, the: Treasurer,
and possibly the: Auditor-General each to have some
obligations in_respect-of these accounts and, therefore,
to havo somo: interest in the form in which they should

kept.

129, In the 1952 armend of the Alumini
Industry Act 1944 there is a direction, similar to that
made for many other statutory- corporationa, ereated by
the Commonwealth, that “the Commission shall keep
accounts in' a form approved by the Treasurer” and
that these accounts are to be subject to inspection and
n}\:dit by. the J}‘uditor‘-(}enern). ‘We sought advice from:
the Solici . 5

“pregent ”, Furthertpore, he points: out that.it is not
n * form of the accounts ” that.is.to ba approved by the
Tronsurer, but that the accounts are to be kept:“in a
form:” approved by the Treasurer: this form relutes
to. the way in which the Commission is to keep its
accounts throughous the year, .

131. The Opinion of the Solicitor-General just
quoted involves the Treasurer in considerably heavier
responsibilities in respect of tho accoimnts of statutory
corporations: whose: constitutive Acts contdin such a
provision, than had ever been oxpocted or discharged
by him. At this point, we-find it necessary to question'
whether this heavy and spocific obligation in fespect of
the final presentation is what was originally conceived
as the appropriate res_ponsibility‘ of the Treasurer,
His concorn, after all, is most directly with the kind
of statement of account that he needs to includs inthe:
financial papers presented by him to the Parliament.

132, Wo discuss below and in the next section of
this Chapter the functions thai should be performed:
respectively by the regponsible Minister and the Trea-
surer in connexion with. the acconnts of the Commis-
sion, Leaving aside for the moment whether the Trea-
surer should have the final responsibility for the
accounts, or whotlier that responsibility should be
shared with the Minister othérivise: responsible for the:
corporation in question, we are of thg opinion that.he
should be lied by the responsible Minister, and
must be given the powers necessary to obtain for pre-

ion to the Parli the kind of statement he

the g of the
upon the O to keep the accounts
in a form approved by the Treasurer, and we quoted his
Opinion in full in Appendix. No. 5 of Part L. of our
Report (paragraph 69 and footnote, Appendix No. 5
and Conclusion No, 16). It is the view of the
Solicitor-General that it is not possible to rend section
14a of the Aluminium Indusiry Act, relating to the
¢! ission’s obligation to keep in a form

LI

pproved by the T as ng that only the
final accounts—the Balance-sheat and' Profit and Loss
Account—are to be approved by the Treasurer. He
indicated that he could not accept the suggestion that
the obligation to keop the accounts in g form approved
by the Treasurer could be discharged mefely by an
approval of the final form of thie accounts—

As 1 understand the suggestion, ib.is that this is sulliclent;

a requiremant that, for example, asaets be'trented in a certnin:

way in a balance-sheel in itself would necessitate certain
action In the ordinary sccounta to ensurg that the. necessary

information would be available for inclusion in the balance-

wants to submit to the Parliament.and that the Parlia-
ment wants to recpivp from. him, We have on. other
oceasions urged that. tha accounts of the commercial
undertakings’ of the Commonwoenlth should be pre-
sented to the Parliament in cear and bly: stan.
dard formn, and we say now that we certainly look for
this kind of presentation by, them.,

133, Wo now turn_to the problem whether it is
appropriate: that the Treasurer, and not a' vesponsible.
Migister, should be eharged with approving the form
in, which the acgounts of tha Commission are kept.
We believe that the principles of ministarial, TesPON.
sibility would be more effectively observed if tho Minis-
ter, after sltation with the T ‘approved the
form: of ‘abcounts for:the statutory corporation in ques-
tion, Tn the event of any failurc-to preseribe the form
of tlie acconnts, the: Treasuror chould have. power: tor
determine the form in which the accounts of the body
are kept ng t\;ell as the manver in which they are

P,

sheet. Tt is nlso suggested that amy greater i
would be out of keeping with the principle of getting up a

statutory corporation. Wyth the latter approach, T am, myself,.

in sympathy, It arrives at-a compromise which is so much
in Tino with the general principles outlined by me above
that T would agree that it is an interpretation which. should
be adopted if the words used jn the Act permit. In my view,
however, they do mnot,

. 130. Fe concluded, from the fagt that. the ohliga-
tional word in vespeet of the ‘Commission’s accounts
is “keep ®, that. the accounts that are. kept from. day
to day must be tho ccounts referred to, because tho
appropriate-word to rofer to the finaneial uccounts that:
appear only at the end. of each financial year is

to tha T

184, Assuming: the Minister to.be responsible for the
gﬁueral operations of the corporation, it follows that he
should also be vesponsibla for appraving the- form. in
which the acgounts of the hody are kept; we doubt
whethor the Alpminium Industry Act and some of the
othor- conatitutive acts make the position. suficiently.
elear. Oonsxdergtiom of uniformity make it desivable:
ghut the Trensurer be consulted on such matters, while
instances' of departmental meglect in regard fo the
keoping of accounts have moved Your Committeo to
suggest that, insuch cases, the Treasurer-be invested
with some over-riding responsibility.. Nevartheless, we:

-

]

n

vegard tho Troasurers proper responsibilitics as lying
rather in an overall suporvision of the accounts than
in the mannor of thoir presentation: his should bo a
power to prompt and constrain, not to prescribe and.
present.

135, -We arc impressed by the view of tho Auditor-
General' that ho, as tha anditing' authority, should
have no_rvesponsibility for laying down accounting
systems for statutory corporations. It is dificult for
him to exeroiso the appropriato criticel serutiny of.
aocounting' procedures; if ho is in tho first place
expeated to lay down those. procednres in dotail.  We
therefore agreo with the views: he expressed that. his
roeponsibility lies in the audit of tho aceounts, in
making-the appropriate reports to the: Parliament and
the- Minister, and in roporting on non-compliance with
proper p , but not in instituting them (Part
I; paragraphs 01 to 98). We lave already noted the
spoeial’ provision made in the United Kingdom and
the United States of America for the. audit of the

of atatutory corporati art I, paragrapl
94 to 97 and see also page 85 of the Auditor-Genoral's
Report to the Parlinmont on the 1954/55 accounts).

136, By the same token, we take the view that the
Treasurer, responsible for the overall supervision of
the financinl affairs of the Commonvwealth, should not
be too intimately concerned with the details of the

5 made by
authorities, Xt should be sufficient zhlng the Treasurer
lias control over the. public moneys mado aveilablo to
the authorities and that the responsible Ministors. are
under a duty to consult the Treasurer hefore he approves
of the form in which the accounts.are to be.kept, This
Eoint Jeads us to a ideration of the velrtionshi

otween the Treasuver and Tressury and these authe-
vities crented by statute, and thiswe do in section (c)
of this Chapter,

() Tne Rrsronsmitity to tie PARLIAMENT FOR
TiE Fivavoian Aprams or e Coxassion.
137. In tho light of the issues raised in the previouns
seofion i e geveral ibilities of the
Minister, the Treasurer and the Auditor-General in
respeet of the accounts: of the Australian Aluminium
Production Commission, wo have given.some considera
tion to tho underlying prineiples that should be observed
in arranging the financial affairs of the Commission.

-188. We sought from' the Solicitor-General, in con-
nexion with our Inquiry into “ The Form and Content
of the Financial Documents presented tor the Parlia-
ment”, o regaiding the bility to the
Parliament of bodies other than Government Depart-
ments. For the-financjal affairs of Government Depart-
ments, the Solicitor-Goneral points out that'a Minister
is olearly responsjble in the-sense of heing. answerable:
to the Parliament; but in cases where the body is not
2 depariment. buf is » more or less autonpmows
authority of thg Commonwealth, the position is nat
g0 clear,

139, The Solicitor-General, whose Opinion is quoted
infull in Appendix No. 22, stated in the course of that
Opinion—

In relation to (a departmerit), the Ministor iy answerable
for all the details of the expenditure beeause these details are,
in-general, under his control; In relation to (a maore or less

i hority . of, the ¢ ), the ‘authority
may have been givon statutory.powers to net independently.af
the Minister and tho Minister 15 not. ul;s\w;r:‘ltlu' in. the: same

o e

taka something of this form: “Under the Act, I cannot
control the actions of tho Board In this regord; buf the Bonrd
speaks to Parliament through me, and this fa what it sys
A A!’;aln, in the caso of & speeinl appropriation it la
the duty of the Minlster to consider whether any alteration
should ba recommended to Parliument from time to time,
From the general constitutional point of view, I would myselt
attach nweh importance to these aspeets of the respon-
eibllity of o Miniter, but this s scarcely the plaee te enmv
upon o discussion at large of the relation of Ministers. to
statutory authorities,

Consideration of this aspeet leads mo to the particular
reference miade by your' Secretary to the votes for eertain
Qommonwealth autliovities.. It follows from what I have
already Baid that, fn my. view, it is desirable that all smounts
voted in the nunual Approprintion Act shoull be shown in
relation to gome Minister who will be answerable, In the
appropriate degree, to Parlinment for the expenditure, This

0 cvon wlhcre the payment may Lo made out of the
Public Account to tho autherity in o lnmp sum, the suthority
heing vested will the necessary statutory power to expend
the money ¢o paid to it.

In the ense of the six nuthorities mentioned by your
Seerctary, the suggestion i made that they may be responsible
direetly to Parliament for thelr expenditure. It follows from
what T hava said about thet that the train of responsibility
must alweys be through a Minister, Tlere is, however, in
some cnses, n distinotion Letween the cxl[(mndlturc of an
authority for which tho Ministor only takes the kind of
indirect resp ﬂlt{ i in Pl ehove (the
second’ Pnrlﬁymph of this quotation), and expenditure for
which tho Minister has tho. same direet responaibility as in
the case of the exponditure of his own Department.

140. In the light of our discussion of the responsi-
bilities of the Minister; the Treasurer, and the Auditor-
General for the accounts of the Commission, we consider
that this Opinion lends further weight to our view that
the Ministor made responsible by the Act for all the
affairs of the Commission exeopt the keeping of its
finaneial records, should also be responsible for the
mapner in which its financial records are kept. The
obligation imposed on: the Treasurer by the constitutive
Acts in respect of the accounts should therefore be
subsidiary rather than dircet, os appears at present to
bo the case, and relatod to his responaibilities to the
Parlinment for the financial affairs of the
Commonwealth,

* (¢} DerARTMENTAL OFFIOIALS ATPPOINTED
T0 BoArDS.
141. In Part I, Your Committee considered at some
length“tlle appointment of g Treasury official to the
troalinn St i Droduaticn O o

]
noted_the. view of the United Kingdom Treasury
that it is only in vespect of those organizations for
whoso grants. the Treasury itself is accountable that
the: Treasury would regard itself as called upon to
consider the appeintment of a specifically Treasury
representative, we undersiand glso tha it is not. a
general, practice to appoint civil servants to the govern-
ing boards of independent authorities. We quote with
approval the relovant section of the Treasury Minute—

Where the primary responsibility lles with another Depart.
ment, My Lords would consider it wrong in principle, and
likely to lead' to' confusion in practice, to install Treasury:
nomjnees with direet and independent responmsibility to the
Trensury rather than to the parent Department.

{See Part I, paragraph 62.)

142. Weo reporied' in Part I that in the middle of
1952 Mr. J. T, 8. Stevens,* Seeretary to the Department
of ‘Supply, was appointed by the Minister to the Com-
misgion with‘speoiﬁo instryetions to report on the affairs
of the Commission. Pecause a Treasury official was
appointed as a regular Member of both the old and
g reconstituted Commission, and because the Minister

v 41 0

way for all the detalls of the t te
Even in:the case of ‘an. which is quite

) P d an officer of hia Department to
the C ion, we have been led to consider not only

of Ministerial contyol, syme Minister must: tnke the respon-
sibility of recommending an. appropriation of public funds;
if the authority makes. an annual report, it is the duty of -the.
Minister to l1ay the report on the table of the House and, it
necesnary, to defend the report, Hiv.answer to the House may

the position of a, Treasury official on the: Commission
but also the position:of a dopartmental representative.

* Now 8ir Jack Stavens, . Chalrmnn of the Austeallan
Atonife Roeray Comuisilo:
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143, In Part I, we desoribed fully the position of u
Treasury official on the Commission and concluded
that it is not at all clear that any useful purpose is

served by appointing such an official to the governing'

board of statutory corporations. We consider that.there
are. two exceptions to this, general principle. The
first is where the Troasurer is the Minister responsible
for the body; in those cases it may be appropriate,
as suggested by the United Kingdom Treasury, to have
& Treasury nominee on the governing board, but. that.is
a special cage and that situation did mot arise. during
the present Inquiry. Tho second'is-where the Treasury
official in question has special qualifications, that, in
the: opinion of the Minister, would be usefvl in the
service of the corporation in question. In such a case,
of course, there is a clear advantage in appointing the
Treasury official—but equally clearly, the person is then
appointed not because he is a Treasury official (though
that will no doubt bo one of his qualifications) but
beenuse of his special abilitics, The same wonld' go
for any official, to- whatever department he belonged,
who was appointed because of his special qualifieations,

144, We therefore conclude that in mest eases it
is not necessary, and may even be inexpedient, to
appoint a Treasury official to a board, and wo point out
that whatever his position, ho may often bo faced with.
the difficult problem of a conflict of loynlties. A
Treasury official is more likely to experience this
problem than would be. his colleagues in other depart-
ments, because of the particular functi £ d b,

with the best -canons of proceduro and practico: than is
the kind of relationship when-the Tredsuty official is-a
full mombor of the-board. It.is far ehsior, in circum-
stances where the finance member and' the responsible
Lreasury official are different persons, to avoid the
diftienlt conflicts of loyalty to which we have earlier
roferred; and there is no q}l)wstion of who, on the
bonrd, is specifioally responsibla for the. efficient con-
duet of the financial affajrs of the corporation.

148.. Thus, we regard this form of Treasury control.
and oversight ns more satisfactory than the grnctico
of dircet represeiitation on governing boards, Some of
the reasons wo have already mentioned. We also
observe that senior Treasnry officials are invariably
hcn\'il{ burdened by the normal functions of their. office,
and the obligation to take vegular time away from.
those duties in order to diseharge their responsibilities,
as megmbers of boards is one -that should not lightly
be imposed upon them, We do not suggest that
Treasury officials should nover be appointed to the

governing boards of statufory corporations, for there-

are eases where they might. appropriately be members
of boards ;. e.g., in the case of tha. Commonyealth Bank
Board, where 4 Treasury officinl ean keep the Board
informed of the monetary policy desired by the govérn-
ment; but it is our opinion that the ressons for thoir
appointment should' be cogent.

148, The appointment of Mr, J. E: S, Stovons* to
the Commission in mid-1052 raises n sliglitly different
problem, because he was quite clearly a Member

P ¥
the Treasury. On this aspect we have reported more
fully in section (f) of Chapter IIL. of Part I of our
Report.

145. In this context, wo wish to add one further
comment. We note that in the United Kingdom s full-
time member whose particular responsibility lies in the
financial field. has in some cases been appointed to the
governing boards of statutory corporations, This
financo member is- charged with over-secing in some
detail’ the finances of the corporation, and: although
his responsibility is to the board and not the Treasury,
there is & natural tendency for him-to develop consilta-
tive relationships with the. relevant Treasury officials.

146, Even here, however; we understand that the:
finance member rarely has formal dealings. directly
with the Treasury. Contact with the Treasury comes
through dealings with the officers of the “responsible
Department ”, ~ Treasury officers would, as a general
rule, only see a board member along with the relovant
officer of the “responsible. Department” and when it
was considered that the Treasury should. be consulted
upon the matter under discussion.

147, On the other hand, informa] relationships will
inevitably develop between those members of a board
most closely concerned with its finances, and the
relevant Treasury officials, Wo consider that the less
formal pattern. of relationships that will develop. in
this way—and in the United Kingdom is developing
—between the finance member of the board and the

ponsible directly to the Minister. e was in a
position analogous to that of a Treasury nomingo.in
respect 9f a board for which the Treasurer is primarily
responsible, and for that kind of situation wo are not
prepared at this stage. to-sitggest a general. rule, for we
realize the difficulties that such- an appointment can
create, If, in tho diserction of tlie Minister, it. is
desirable that a person who is, in effect, his ropresenta’
tive on the board should be appointed to a board, then
the Minister has the power to make that appoiutment;
bu we consider that in the. ordinary run vf events, such
an appointment gives rise to more problems than it
solves, In particular, problems avise in that, whereas
the normal relationship of a board to the responsible
Minister is through its Chairman, the appointment
of » person who is in effect a dopartmentsl nominee
may tangle and even. sover that normal and proper
line of communication with the Minister. As in. the
case of the Treasury official, we consider that the
appointment of a departmental representative from the
‘ responsible Tepartment” would have to be .capable
of clear justification in the:light of. the manifest objec-:
tions that could be. raised to it.

150. We have thus, in general terms, queried: the
wisdom of appointing dep 1 atives to.
the governing boards of statutory: cor‘porationl in a
number of instances, especially when they are from, the
Treasury or from- the. department responsible: for the
affairs of the body in question, We believe that this
is.in line with the most. advanced thinking of ‘to-day

on these matters both here and overseas.

appropriate Treasury official is more nearly

¢ See footnote to paragraph 142,

CHATTER VIII--THE BALANCE-SHEET OF THE COMMISSION,

151, In Part I of our Report, Your Committce
mentioned the refusal of the Auditor-General to certify

tho controversy that developed. over wheth
A d s or an;
bu!uncg—sheet‘ could ever be certified without 2 frcsi}n'

any balance-sheot of the Ci i qi to
the financial year 1949-1950.4 We reported the
chaotic condition of the accounts of the Commission
that prevailed during 1951 and 1952 and described
in detail the measures taken by the Commission to
put its accounts into working orderf : we also mentioned

t See cspectally Part T', paracrapliy 76-70 and Concluslons Now. 11-16.
1" See Chantor VIL of Part L andl Concluslous Nos, 24-25 and 27-30,

of the assets of the Commission by s
accountant and 4. quantity surveyor.§ v
152, In two Chapters in- Part. I. devoted t
5 b I, o the
subject (Chapters IX. and X.), we discussed the
problems that had arisen in conmexion. with. the
£L176,343 of exponditire ineurred up to 80th June;
§ Ses Chapter XE, of. Part 1. and Conelusions Nos, 72-75.-

¢

%

19852, that Mr. Storey said had been wrongly ellocated
to cost heads. Wo- arrived' at no final conclusion on
thie' quostion of dotermining asset values for the Com
mission, considering it. to be a matter that must be
determined only aftor consultation, if necessary at o
government level,

153, In the months that liave clapsed sincs we
presented our first Report, the firm of chartered
inted by the C ission, Edwin V.
Nixon and: Partnors, continued. its work and has. been
ablo_to prepara a full Roport, balance-sheet and sup-
porting Statements:* (The Accountants had lieew
requested by the Commission to review the bases unon
which the Commission’s expenditure prior to 30th
Juwie, 1952, was allocated to cost heads, and to rccom-
mend any changes in the hasis of' allacation in order
to enable a reasonably accurate statement of account
to be prepared.) .

154. The Accountants’ most recent Report, dated

It was also on record that the Auditer Generil
had raised only minor queries in_connexion with
the: Accounts for: the perfod 1st Nevembher, 1952,
to: 30th June, 1054,

Aguin the Internal Auditor had made oy
tests in relation to the expenditure of this perjod,
s had other Commission Officers; particularly
in relation to preparation of Plant Records,
Nalurally any crrors of allocation, &e., foun |
Auring such tests. were correeted.

We therefore were of the opinion that if what might be
termed o “ Balance Sheet Audit Procedure ™ was carvied out
this would, having' regard to the foregoing, ensur
substantial acenrncy of the halance-sheet ay at 30th Ji 105

Therefore, in our rc‘mrt of 17th Mareh, we dof
cedure to Le followed by the Commission's ufficers
partlewarly to eertain necounts, ~ueh as Sundry Credi
which were known to contain errors. We alsn referved
eertnin matters of prineiple for consideration nnd deeision
by the Cominission,

We are pleased to report that the Commission adopted out
various: dati and A i cers did
excellent work in clearing up all queries and submitting
uccessary schedules and certificates in verifleation of Aswets
and Linbilitics,

v during the process of clearing up Tmrles, Pr
paring sehedules, &e., errors were discorered which linve heen

23rd June, 1955, is & comprel ve setting
out in detail what has been done Dby them in_order
fo produce the bal heet of the C i as  adjusted,

at 80th June, 1954. We quote below: a section of the
Report to indieate the steps that. have been taken by the
Commission and its agents to correet the position that
in the past gave rise to so much disquiet. We under-
stand that the Commission’s balance-sheot as at 80th
June,. 1954, prepared with the adviee of the consnlting
accountants, is at.present. with the Auditor-General for
his examination.}

155, Edwin V. Nixon and Partners now state thot
in their opinion the Commission “ can with confidence
ndopt the balance-sheet” submitted with their Report
as “a fair and reasonable statement of the affairs of
the Coommission as at 30th June, 1954 ™.

156.. The Report continues—

Our. work in. connexion: with, the Accounts coverine the
period 1st July, 1950, to 30th June, 1054, can e summarized
a8 under-—

{a) Period. 1st July, 1860, to 30tk June, 1052—

Wo investigated: expenditure during this_period
and found meny aceounting errors. We did not
find any evidence of fraud or misappropriation.
Our reports of 18th February and 17th March,
1955, give details of the work done by us and
particulars of entrica to be passed to adjust ervors
discovered, It was kaown there were errors in
Sundry Creditors Account, and also in the
Accounts. of Haunstrup & Co, Lid, and Johus &
Waygood Ltd. and it was left to the Commission’s

157, After dealing generally with the verification of
the itoms in the balence-sheet, the Consulting
Accountants’ Report reveals expenditure on Establish-
ment and on Design, Advisory and Consulting Services
totalling £1,074,844—

n our report {o you of 17th March, 1055, we referred at
some Jength to Fstablishment Expenses, with which we
included Design, Advisory and Consulting Services to 30th
June, 1054-£1,074,844— (which) had been distvibuted as
Overliead to various Asset Accounts, The basis of the distri
bution was Jaid dewn by the Commission. In our opinion
it was doubtful whether some of the bases adopted were
correct in principlo and i any event it was doubtful s hethe,
the bases laid down by the Commission had been follawed hy
the Accounts Dep A ', We d that
the charge of £1,074,844 be reversed, the varioms Asset
Accounts  being eredited and Establishment Account and
Design, Advisory and Congulting Services debited. This
recommendation was adopted, We feel that when the wmain
construction programme has becn completed the question of
the distribution of Establishment expenses ean be dealt wi
with greater aceuracy thau while construction is in progre:

158. The Report concludes—

We reaffirm that in our opinion the attached Balance-sheet
is & fair and rensonable statement of the affairs of the
Commission as at 30th June, 1954 and one which the Com.
missfon can with confidence adopt.

159. Thus the total cost to date of establishing the
C ission has been d ined, and' the major

Officers to jnvestigate and reconcilé these
Accounts. This work was duly completed,
(b) Period st July, 1052, to 80th June, 1954—

It was reslized it ‘wes impracticable because of
the volume of entries for us to make the same
detailed investigetion for this period @s we had
done for the two Igrecedlng‘ years, )

Further from November, ‘1062, onwaids there
had:been uaprogresulve improvement in the Account.
ing Records and. the amme detailed. examination
was not necessary, So far as. the period from
July to November, 1852, was concerned, the entries,
in this period.hed been subiect to cxtensive cheek.
ing by the Commission’s- Officers and errors found'
had been. adjusted.

remaining problem appears to be that of the distribu-
tion of the amount of £1,074,844, at present posted to
Establishment Espenses and' Design, Advisory and
Consulting Services, We consider this is & problem
that should be decided by the Commission after con-
sultation’ with the Treasury and the responsible.
Minister.

160, As Your Committee reported earlier; none but
minor audit queries have been raised during the: finan-
cinl year 1954-55, and we therefore understand that,
if the balance-sheet now before him is sccepted by
the Auditor-G 1, the Commission will be able in

. ; paragraphd £79-280; for onr observations on the appolntment of
eV, R ad FebARcrs o &3 DU Account OF thelr work > that e,
Fs hava, stch writing, this ectian of our Report, baen informerl that &
balanapaneet s At 30th Jano, 1065, had Jusb been Aibmitted fo the Auditer:

» General,

the future to submit annual statements of accounts
to the Minister in accordanee with the provisions of
the Aluminium Indusiry Act 1944-1954.

CHAPTER IX.—CONCLUSIONS,

161, Your Committee desiro these. Conclusions to be
read in conjunction with those contained in Part L. of
our Report;, because in that way an overall pieture of
our Conelusions. copczo’rni;zg‘ the n}gmry\m.to the Aus-

tralign Al can be

obtained, The Conelusions set out below amplify but
do not alter the Conclusions' of Part L eg. “ Foreign
Orders”, Contracts entered into by the Commission,
and’ the Relationship the C jssion to the
Minister,
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LocaL Puronases anp * Forsien Onpens ™.
. Wo find that tho puscliase of 78 paits: of Jnco-

boots in November, 1051, was, bearing all the
circumstances 14 ‘mind, justifiable, and that
the priee paid to the suppliers was. rensonable.
(Paragraph 4-5.)

As reported in Part L, wo found no ovidoneo thal
the practice of “foreign orders™ was wide-
spread. (Paragraph G)

Of the items we mentioned: in Part T. as: illus-
tinting tho. practioe of “ forelgn ordoers”; the
two frying pans and two of tha three fire-
sercens are-on the inventory of the: Commis-
sion. The ¢hird firesereen was hought by ono
of the Commissioners. (Pnrngraph 8.)

The copper pods wore paid for by the
Genoral Manager, but were never completed
antt he nover fook-delivery of them, Sec slso
Part L, Conclusions Nos. 66 and 70-T1.
(Paragraph 6.)

4, The purchise of o piano and somo glassware and

1

1

napery rocaived Commission approval, The
provisions of the. Audit Aet and Treasury
Regulations' were not observed whon pur-
chasing the glassware and napery because: of
the urgeney with which they were roquired ¢
the Goneral Manager arranged: for thoir pur-
chase: in pursuance of the authority delogated'
to lim by the Commission. e Part L,
Conclusions Nos, €7-68 and' 7072, (Pora-
graphe 7-0:)

Snares;

5. We reported_on. tho purchass of M.V.. Illawarra

6.

=

®

w

153

ey

in Part L of our Repert, (Soe Conclusions
Nos. 44-49.)

The M.V, Bunshes was purchased by the: Cofmis-
sion for £5,132, but wo found that it was not
possible to use her, as originally intended,
for towing the barge Polperro becouse she
was not suited to conditions' at Bell Bay.
(Paragraphs 12-183) '

Althongh Banshes is being used for varfous pur-
poseg, we are of the opinion that such little
use is made of ‘the vessel that the cost of
purchase and refit was seayeely justified,
{(Paragraph 17.) .

. We consider that. the decision to- purchaso and

refit Banshee was insufilciently considered. by
the responsible officers who recommended; the
purc} to the Commissi {Para-
graph 19.)

. The steol batgo Polperro twas purdhased..in. ¥ob-

ruary, 1052, for £8,000 in order tp: convey
limestono from Beauty Point to Bell Bay.
The cirenmgtances surrounding' the ‘purchase
and fitting and the: lack of use of Polperro,
lead ys to conclude that the senior officors' of
the Commission were mnobt sufficiently
asequainted with the purposes for iwhich
Polperro was to be used.  (Paragraphs
96, 95.).

. The capital cost of the hulk Fantome (£1,359) was

far Jess than that of Polperro (£15,488), and
the vessel appears to be suitable for transport-
ing limestone to Bell Bay, (Peragraphs
30-32.) :

Ooivmcu.

. Tn genersl, the contracting procedures of the.Coni-

mission are well dofined and have been
adhered to. (Paragraphs 36-39.)

18, "Fho contracts for various cawmp-sorvices werd ol
. oceasion lot without calling tondors or seeking
quotations, or without.the prescribed approval
of. the T ian C o The
rengon_given for mot conforming with the'
preseribed procedures. was that the General
Maniagor nssumeglhxespong' ty for what were
sraal) on-gite Services, considering that it was
unn@ceés‘nry '150l call for tgpdu(x;a; or to feck the.
! 2 0r sence "

app of the Co t e
also Part I, Conclusion No. 85. (Para-
graphs 41, 44.) .
18, Tt was suggested: to-ug by Mr. Oondo that tha: con-
trnots conneeted with the operation of the
Commission’s saw-mill were. unsatisfactory.
We lude that the Commission acted in
all these contracts in. the.best interests of the
underteking and that all’ cssential. formalities
were complied with. (Paragraphs 46, 50:
14. We found that the bulldozing, contracts
carried out satisfactorily for theCormmissic
by Mr. D, Simons, and that, with.the exéeption.
of the accounting, crrors that haye ainco-been
rectified, the bulldozing requirements of the
Commnission were _adequately met. (Parn-
graphs.$5-58.and $2-64.)

Trz, S1a1a0rRr CQRPQRATION.

. 15. Thero has been & trend away-from the autonomy

of statutory corporations, especially marked
in Anstralin ginec World War L, beeause of
a desiro to insist upon Ministorial responsi-
bility. See also Part I, Conclusions Nos.'8
to 8. (l‘nrngmphs 59-67..

16, We consider that statutory . corporations .ghonld,
with whatover modifications may be requirved
by the particular circumstances. of the -tor-
poration, enjoy a’ degree of autonomy, and we
support. the desiro on the part of the soved
mejor statutory corporations oreated by the
Commonweglth and consulted by us to ratain
such o stafus. (Paragraphg 67, 101, 104.)

17. Thera is insufficient understanding of the: nature
and purpose of statutory corporations in Aus-
tralia and this has resulted- in a_failure to
draw clear statutory lines of authority between
the corporgtion and the Ministor: |

This is particularly the caso with regard
to the Australian Aluminium ‘Producti
Commizsion and the Minister, (Pavagraphs
60-75.)

18. Sca also Conelusion No. 36 below.

FiivanorAr ' Traxsiortoxg ‘of MEhnrns.

19 (a) Your -Committeo -arer-of the -opinion that,
generally; it is undesirably that: Membors
of - Commjssions should ‘have any

'y interpst in’ tions with

their -corporations. See also Part L,

Conchision No, 18,

(b) Nevertheless, tha prohibition of such trans-
actions may prevent the appointment of
Cominissioners: capabla of rendering

special service to- o corporation. (Para-

graphs 79-81.) )

20. (a) Where provisions aro cnacted for disquali-
fieation from office on the: ground of
peeuniary interest, the method of appoint-

ment “during pleasure” i3 most cplen-

lated to evoke Parliamentary seritiny.
(Paragraph 85.) - oy
(1) When_ considering:the enactmont-of ‘general

provigiond for disqualification. from offies,

regard will naturally bé liad*to thetérms

75

of appointment of, and the duties to be
porformed by Commissiondis, (Para-
graphs 89-90.)

(¢) If the “during pleasure” principlo is re-
jéeted as & mothod of terminating om-
ployment becauso of pecumiary intorest,
then we, recommend that the provision
contained: in the United Kingdom Atomic
Energy Authority Act 1954 might be
used as @ standard, (Paragraphs 84,

' 46, 88.)

91, Wo draw attention to Conelusions Nos. 17 and
18 in Part 1.

. OVER-COMMITMENTS.

22, Wo have been advised that the commitment of the
Commigsion to expenditure in cxeess of the
total amount provided by-the Parlinment can-
not: bo. regarded as_involving any breach of
Jaw by the Commission, or as invalidating any
of tha Commission’s contracts.

Ono safeguard ageinst over: i is
in the provision obliging the Commission to
keep the Minister continually informed of its
activities. See Part I, Conclusion No. 59
(Paragraphs 92-84.)

InpormiNe Tuy MINISTER.

23, We regurd tho obligation to keep the Minister
infi d as fund tal to the principle of
ministerial bility to the T
and are fortified in our conclusion by the
views. of the scven stotutory eorporations
crested by the Commenwealth that weroe
consulted by ua, See sleo Part T, Conclusion
No. 58, (Paragraph 96.)

24, Wo note- that none of the statutory corporations
reforred to favours the practice of sending the:
Minutes of the governing board to the Minister
as & means of keoping him informed. (Para-
graph 103.)

. Avnir Acr AND THE ConMission.
25, Wo have beon advised by the Solicitor-General—

(a) that until October, 1052, the Trust
Account was open for the transac-
tions of the Comumission and was
properly used under the authority of
the Alwminium Industry Act 1944;
(Paragraph 106.)

(b) that between October, 1852; and June,
1958, the Alumindum Indistry Act
1044-1959 gave no authority for the
continued. operation of the Trust
Account; (Paragraphs 107-110) and

(e) that after June, 1053, only the “basic
requirements ” of the Andit Act have
applied.  (Paragraphs 107-108.)

26, Having regard’to the legal doubts about the powers
and duties of the. Anditor-General in relation
to the Australian Aluminium Production
Commission, as well “ns to the nccounting
considerations raised, it is clear that a revision
of the Andit' Act is mecessary. (Paragraphs.
114-115,).

‘97, Beeause of the inability of the Auditor-General
to- comply with the requirements of the
Alyminium  Industry Act 10441954, we
recommend: that the provisions of the Aet
regarding .audit' should bé amended when a
revision of the Act is made. (Paragraph 117.)

Wo considor that the provisions rogarding
andit contsined in the Auslrelian National
Airlines Act 1945-1052 might woll. serve as a
model. (Paragraph 118.)

98, In his roport on the Trensurer’s Statement of
Reecipts and Expenditurg for 1054-55, tho
Auditor-General mentions his lack of powor to
surcharge an Accounting Officer of an
Authority in the same way as he esn an
Accounting Officer of a Dopartmont. e
sugpests some provisions that might bo in-
cluded when legislation is beifig drawn to
remedy the present defeets of the Audit Act
and Treasury Regulations in respeet of their
applieation to Commonwealth Authorities,

Wo intend 1o examine these matiers whon
tho revised Audit Act is placed before us for
considoration; (Paragraphs 123, 124-12¢.)

Tux Forat oF THE ACCOUNTS.

20, We. find that the Aluminiom Industry Act
imposed upon the Treasurer an obligation to
approve the form of the accounts to be kept
by the Commission,

This obligation appears from the Opinjon
of the Solicitor-G 1 to bo pectedly
oncrous, and one that in fact was not dis-
chiarged by the Trensurer, (Paragraph 181.)

30, We are of the opinion that this burden is
inapproprinte and recommend that the deter-
mination of the form of the accounts should
be the duty of the responsible Mindster.

The responsible Minister should consult
with the Treasurer when determining the form
of the accounts. T[f the Minister fails to act,
the Treasurer shonld be fuvested with an over-
riding power to preseribe the form of the
fecounts of an Authority, and he might also
exercise that power as the inforests of wni-
formity demand, (Prragraphs 131, 134, 140.)

41, We look, in any event, for o presentation to the
Parliament of the nccounts of the commercial
undertakings of the Commonwezlth in a clear
and )rensonnbly standard form. (Paragraph
132.

32, Wo agree with the view of the Auditor-General
that his prime responsibility is to examine and
report upon, not to institnte proper accounting
procedures for, an Authority whose accounts
lie subsequently audits. (Paragraph 135.)

33. We dvaw attention to Conclusion No, 16 in Part I.

DrearrseNTAL OFFICIALS,

34, We doubt the wisdom of appointing public
servants as departmental representatives to the
governing boards of statutory corporations,
especially when they are from the Treasury
or the Department of the responsible Minister.
(Paragraph 150.)

Asser Varues,

35, Since the presentation of Part I. of our Report,
wo have been shown a copy of the Commis-
sion’s halance-sheet ns at 30th June, 1854, and
of the accompanying report by Edwin V.
Nixon and Partners. (Paragraphs 152-153.)

We understand that if the balance-sheet now
before the Auditor-General is accepted by him,
the Commission will be in a position to fix the
value of its assets, and will be able in future
10 submit annual statements of accounts to the
Minister in accordance with the provisions of
the Aluminium Industry Act 10441954,

36, We draw attention. to Conclusions Noa, 7275 in
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RamionaLe,

37. We have thought it wisa to dovote a. vory great

deal of attention to the nature, charactor and
purposes of the statutory corporation, because

dogreo of, bittorness that was exponed, and this
feoling nccessxtnted our following up alloga-
tions. of dish and of i

that we would not normn]ly have to mvostlgato.

AP,
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PENDIOES.

Arpexpix No. 1-~Reronr Para, No, 4.

of the confused thinking on. these matters The nature and extent of the Inquiry have 3 WITNESSE
that secms to be widesprend to-day. Unless. sevorely mterfnrcd with the carrying out by Being a list of " NESSES. N
the status and function of the statutory Your Committes of inveitigations of important 2eing 8 lish of porsons who appeared before tho Committoo and of thoso who for the C ‘s consid
d, the mis- matters raisod in the Auditor-General’s
\m(ferstundmgs that oxist are hkely to give riso Reports of recent years. ' - e o thearifes | Mumboe of Statements
to t"ilmh embnrrtnssmetrllt ﬂ‘;‘ °“lly tg the For the obsorvations we have already made v -
statutory corporations themselves, but also to on. tho special problems to-which this Inquiry )
the Parlinment and the. public. gave rise, wo refer to our discussion in Ohapter Orosas of wi CoxltoNweaLr PUBLIO SERvIoE.
XT. of Part I, Department of the Treasury- .
Furure InquiRIEs, ) Atw:";:yn(} ;L ef’ltilhabﬁblg, l:x'ﬂt Asslstant Socrotary and Member of Reconstituted Commission 3 1
partment— B
38. In submitting tl:)lfs 1;;:‘1‘;1, of our Report upon the On behalf of the Committee, o P80 n;(xﬂ Beiey, Solisor .Gonetal . . : 1 .
* . mmonwen investigation Sorvice—
Production Commissi Your C i F. A. BLAND, Chairmaz. Mr. R W. Whitred, Director, Commanwealth lnvouﬁguﬂon Servmo, Cnnberrn . 1 .
draw the attention of tho Parliament to tha Me. B ‘7 & Fifo, Députy Dirstor, O.LS, Hob - 1 o
onerous that was Prrer H. Baney, Oommunwulthsgtxg; ln;neeﬁgntor,cls . Hobart. .., .. . - .- 1 .
involved in this inquiry, . Secretary, Jahy, Auditor.Genoral; Canberra, . " . 3 5
The task was made the more difficult beeause Parliament House, M’- F A. Jolinson, Senfor Audit Iml"”‘m" Canborra 1. - - - 2 .-
of the infusion of personal’ differences and Canberra, A.C.T. B Bakor, Chio ﬁudﬂol‘éoﬂox m .- - . " 1 .
ambitions. The evidence will indicate the 5th Qotober, 1958, + TRTOYs Audit Tnspocter, Hobu ' " " ” " 4
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M'r.H.B.BcnnuM‘ . . . .- . e .~ . 1 2
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Do) menf. of the Treasury— .
G ey Actig Fimt Asdtant Sooretry o . :
MrF.H Cox, Chief Financo Officer . . “ . . N .
.T.Inwu.l*‘mmceoﬂicer . . . . P . . .- .
Attornoy-General's Dej
Mr. E. J. Hook, Ci iet‘Auuunt, Advisings, Canberrs . . . o | . i .
Mr, T..Bennett, Deputy Crown Solivitor, Sydney . .- . . . -
* Prosent at n the hearings.
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Arpexpix No. 2<Rirgnr Pans, No. 4.

STATEMENTS RECEIVED FROM THE‘AUSTRAM " ALUMINTUM PRODUCTION COMMISSION.

Number of

Btatement, Prepared by— “Toplo.
Chairman . I Funotions of the Commission
Chalrman . . O nniuﬂon -nd sun‘
24 Chairman . . ry Class]
Chairman .. . | History of Mmbouhip of Commhlion
Chsirman . . «» | Senior Staff changes . .
3 Chairman ., . o Finnneiul statomonts
8 Chairman o . st of Projeot )
Chalrman . we |- Location of Headt Officn
Chairman . ' Auditor-Goneral's comments
3 Cliairman . Romedial'action after Audit critiolsm pri
1 hairman. ., .- Romedial sction after November, 1962 . N
1 Chalvman .. . " The comng Pm lem . oo .
12 oniersl Manager . Main i prior to Noy 1082
1 enersl Manager . S'.om ueeanntlng K
! [ Genoral Manager . «» | Polperro and Fantome
1 eneral Manager .. oo | MLV, Bunshes -
M encral Mannger . M.V, Hawarra
17 eneral ana‘ur . ‘. it " Crane
8 oneral «« | Ercotion of residence by Commission Qffioer and uhu aoreons Iur labonkwy
0 uporit londonb of Acmmh ++ | Expondituro between 1at July, 1040, and 17th November; 1954
20 encral Managel s+ { Purchaso of gum boots
1 en 5, +« | Customs matters
2 encral Managor ++ | M.V. Banshes.
23 encral Managor +» | Balance-shoot a8 at 30th June, 1054.. (Reserves aud ] vahio%:}
24 eneral Managor., «+ | Balance.shoat as at 30th June, 1054. Clodiwrs £107,900 Os. ;
28 encral Manager ++ | Balanco.shet aa at 30th Juue, 1954, . (Provislon for
28 encral Manager «+ | Balance.ghoot s« &t 30th June, 1054, (Hiiatoarra !nnmﬂnn)
onoral Managor Detailod Working Account 1053-69 e {Details of Acaident; )
encral Manager . Wor Account 1953-54.  {Consultants, Analysis and- At d.ltfoumm 106, 5d.)
enoral Managoer Woﬂdn Account 1953-54, (Authnnzed write- oﬂ't 518 793 O, 5.}
enoral Manager \Vorldng Account 1953-54. (Rent rcoeived £2,770 14
‘aneral Mana, Working Account 1953-54. (Adjuutment to 1052-63 Snles figure)
Geoneral Managor ' Slow moving stores
‘Works Manager Questions raised by the Committeo.
. Gene nager Commitments and Expenditure
35 encral Managor Tho Costin) Prob]cm oeuuon of £1.. 2m)
oneral Manager Purchasa og“ Unit "
Y oneral Managor ‘Towagoe of bu}e I’al{{erm '
a8 eaeral Manager Agent for vendor of M.V. Hllavarra
3 tenoral Manager Test footage sunk on Marchinbar Iahnd
4 {enor: mnager Bonus 5'4 miners on Marchinbar
4! ool nager Deliveries of ateel
4! eneral Manager " Possible uso of amnll solf -propelled barges-
4 cticral Managor Receipts pmoed &lm prior to-May, 1052,
“ oneral Manager | Qrdors ‘placed with: G H Ind J. A. Watson—Minute 926
4 enora! Managor rehase of ' Unit B ;.
: 3 oneral Manager gmcﬁon o‘f‘\yin &of Works 16 ab of bulldozer.on Marohinbar Isisnd
foneral Manager .. aucepans, frying pans, &e. -
4! enoral Manager ., hase of green hardwood timber
4 General Manager ., Aetion taken on Audit report ol' 2%tk July; | 1951
80 Geners] Manager ., . il Stare
51, General Manager .. . Reporta on M.V. Banshee
82 General Manager ., +» | Timber Mill contract
53 General Manager ., ‘The Haunstrup contract
64 Chairma; . ++ | Cost of Project; ; Inoroue from £7.25m. to £10.5m,
55 . Genera! ms"cr' . «v | Erostion afshﬂ' houses
I eneral Managor . «» | Comménts orf by M. Storey
& onoral Manager . ++ | Proposed Tamar, Bridge
§Ta oneral Manager «+ | Proposed Tamar Bridge (Suppl 47]
5 ' Gonoral Manager .. from ongmnl deefgu
5 Clintrman .  Tranaport for Goneral
Qeneral Mnnngot . «» | Australian. .«Iummium Prodlluhon Commaission : Asoount No.-2,
[ General Manag ’ «+ | Dolays in provision of d .
[ General Munagcr . «+ | Writton sccounting and Swms Instruotions.
63 Chajrman .. . + | Capacity and coat of Profeat
3 General Manager : Purohase and refit of Jiawarra
General Manager ., « |, Hire of bulldozers
Genoral Manager ., «« | Transport
iy Goneral Manngcr . Cartaga of stone and gravel
[ Chairm: . »+ | Rowards for discovery. of bouxlla d:posxu
8 ‘C).mmnl o - «+.{- Balancs.zheet 30th June, 1954, .(Cash-Balanco 00 £220.847) '
70 . Goneral Manager' .. Cost of Project—Effeot of wnversion from * ingot " only and inorsases in onpadity.
71 ' Genoral Manager ..  Contracts lot withaut approval N
72, Goneral Manager ., Contmt for. s\lpply of crushed roek
73 Chairman I «+ { Use of bauxite deposits on Mwhinbn' Taland
4 cheral Manngor .. «+ | Missing and duphcated Stores Docl
5  General Manager .. ++ | Expenditurc on air travel
% Gonoral l!anngur . + |- Engagement of G. H :nd 3. A, Watiod Pty 'Lid,, a8 purchasing and inapecting sgents
77 Ch .- . + | Ministerial approval of Commitmenta .
K] —. « | Information given to Minister or .,
kg Gnneml h!augnr . - | Unagquitted ex; ndxture—A
80 . + | Commonts on Mr. Debonk tatement
8l Goncml Mmagor . + { Refcrences to ltom woonnﬂng ‘control
82 General Manager .. «+ | Commeats on Auditor.Genoral's statemant .
83 Gunoml Mansger -+ | General Comments on Statement made. hy N, P, A, Gonde., " ",
84 Chajrman ., .- Oontncu schedule nppendod to Stuument No. 33
85 . ++ |- The Coatig Pyo Rvporz Edwin*V; Nixon'and Pariners:

“

%

R N\Imlnr of '

Suatement, Tople.,

88 " mpro Paint
87 ieneral M . o Cemmenh on Statement by Mr. Watson
o 88 enml lﬁnbgor '  Firewood contraots {referonce Alr. Conde's comments—Evidence pp. 218-210)

80 . { Chlrnian',| «« It Admisalon of Weasol Islands expenditure

: ot ‘sluation of nssots, .
ol hairman ., . Deo} hlon OA) luva bulkdésar on Marchinbar Island
92, Mr, MoGregor o K

| 3. 1} Gengral Mansgor ... . .anllcnﬂon nf ordérs

M ral Manager! ry Dobtors' accounta at 30th June, 1052
[+ ] Man (7| Chartors of siroratt and ships
gg r . " Unib ** Crano (letter to G, H. and J.-A. Wateon, 30th Apii), 1953)

F ns, sauoopans, &a,
. &ﬂ?ﬁmm Logkey's sta

B }hunntrup cuntm&—Compmson of costs with catimates
+« |-Mr, Storey’s dismissal,
o | UVelting™ oflhh meni

: ‘&"“““" s attennt (Genera, 23ed Fbrary, 1955

mment on Mr. Story's oral evidenco (General), ‘obruary,

Comment on Mr. Storey's oral evidonce—Cortiil
Comments on Mr, Storoy’s “writion atatoment
+ | Interviow with Mr, Storoy ori coating—Aelbourne, November, 1064
. Mr, Storey's dismissal”
 Comments on Mr. Storoy's ovidoncs, 23rd February, 1065
Comments on Mr: Storoy's 8 o evidenco
‘Delays in provision of designs
Maﬁonnh:pa of Son{or Staff and Exucnhvo contral’
.}  Vetting ! of Mr. Storoy’s statement
gsmurmdum from Beorstary t6 Chairmaz, 12th Fubruary, 1068~Ilawarra ongine

Estimates.

Ordor from Weml Talinds survey with Australasian Civil Engmaormf
s nupondencn botwoon Measzs, Dodd and Watson--July, 1052 (Wesac luhndauurvny)
3 !il{mhli«;n from G. H: and:J. A. Watson re Jllawarra {Bupplomentary to'
3 ASt-um t'No, 64)
No knowledge of wrman requm rur Mlnmor " approval to purchase Iilatwarra
‘Monthly statemonts'of recolpts and psymen
, Strategic planning [n relnuon to alumininm

Letter—Mr. Watson.to'Rt. Hon.-R; G, Oauy, Zsth Febmnry. 1050
Ministerial appro vnl for contraoth over £60,000.
Discussion.with Miniater, October, !Ml-—E&ﬁ A'A!

%epliel to. Committes quostions’ cos 5] ros Rocords of Wessol Island
- Unaof- I'lmﬁ Ladger: (.‘nrd- b Mr. Emmy + 3. Valug of equipment
enbgnm‘l (in Staterent No, 03; 4, Unit Crano

y's statement 2nd February, 1055 and evidence 22nd Fobruaty,

E chneml M‘uwger

124 ’ Genen] Maniger Sl fleanco of the amount of £1,17

' 128 e gni fes of Doeumenu meritioned’] by M. Carmishsel

108 (.'ommenu on Mr, Storey’s staterhent df Int March, 1885
127 ° ‘Porsons) atatémer
B - Pérsonal statement
< TInduiri Qveen'December. 1963 and March, 1904, re wrong alloostions

w130 ‘Amounts pald to oontnoton 0 30th June; 1052
131 - 2 Iters guoried by Mr: 8
132 Chairman: .., . ‘Comments on Mr. Store;

38 ¢ ! Buainoss Managed Compaission rpsynble oh \Vcasel Iulnnda Sumy
Chafrmian ©.. Tors o!, erende for C igation & inquiries

f:lh-mui of'the Co&nm{shlom
the ‘Australian Alumfnfum‘

“ the, Vice-Chairman means the Vice-Chairman of the
Commission:

4. [The agretment is hereby, approved. .

jesty, the

M4, . 7 1
‘nuﬂm ol' tha Common- B4=(10). For the purposes of this, Acty there shiall e

Clnimisgion to be known - ‘ag th Anstralian Aluminium Pro-
dpctjon' Commission,

{8.) The:Comijesion lel he . body corpame “with' per.
petmu “Ntlecésdloh-and A common”ses, and miy-acquire, hold

disposd of real-ana;| perﬂnnnl propenyrlnd shall be eapable
nf suing and” being sued.

}n’uu

roemanf«"
t out In:
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8—(1,) The Commission shall eonnht of—

{a). two members { the C

one of whom shall-be the Chn(rmnn an

(b) two memlmrs representative of the Stlte el Tasmanix,

one of whom shall be the Vice-Chalrman,

{2.). The memlurn of the Commission ehall be nppolnted by
the Governor-General, thosa members represcutative of th
State of Tasmanin being, nominated by the Governor-ju! Councﬂ
of the State.

3,) The ‘members of the. Commisalon and their deputies
shall hold office on such terms and conditions as-the Governor-
General determines, but subject, in the case of the members
representative of the State of Tagmania snd thelr deputies,
to the concurrence of the Governor-in-Council of the State.

{4.) Mectings of. the Commission shall be summoned h{,ﬂm
Chairman, or, in the absence of the Chairman, by the: Vice-
Chairman.

(5.) The Chairman shall preside at. any micoting at which
he is present.

{6.) In the absence of the Chairman from any “‘““"i the
Vice.Chairman shall preside, and in the absence of Lot
Chairman and Vice CEnrm-u from any meeting the membcm
present may elect one of thelr number to preside,

{7.) At apy meeting of the Commission at which the Chair-
man_presides, h?l s]ml‘l hge a del\be;ﬂtl\e \:te, lll:l, in the
event of an cquality of voting, a second or casting vote

(8.) Al f;\lmtio%x before the Commission. shall be decided
hy a majority of votes.

(9.) At any meetlng of. the Commission, three membors shall:
!nrm & quoram

{10.) Al meetmgs of the Board shall, 80 far as practicable,
e held in Tasmania, of subacctlon (L)

the
of thh) nchon, where there Is & vacancy In the office of &
member of the Commission, the Commission shall, for the
purpozes of this Act, be deemed to be constituted by the
remaining member:

(12, The Go\'ornthenenl may appulnt any person to be
the deputy of a member of the Commission representative of
the Commom\unlth, and may appoint any peraon nominated

e Governor-in-Couneil of the State of Tagmania fo be
lﬁ’e deputy of & member of the Commission representative of
the Stlte, and any person so appointed ghall, in tho event of
the member of whom he is the deputy being absent, for any
reason, from any meeting of the Commission, be. deemed to be
a member of the Commission for the purposes:of that meoting,

7. Subject to the provisions of this- Act and of the Agree-
ment, it.shall be the duty of the Commission, with all possible
expedition, in order to promote the naval, militery and air
defence of the Commonwealth aud its territories, to do all
such acts and things as are necessary for the production of
ingot. aluminjum, and for that purpose it shall have and may
exercise the powers lnd !uneuonu, and shall, erlorm the duties
and obli of the set out in

8. The G 1 may make with the:
Qovernor-in-Couneil of & State with respect to the xuppl from:
that State of bauxite, alumina and other materials for the
purposes of the Commission,

9. The sale or disposition of the whole or any part of. the
undertaking of the Commission shall not be effected unless
approved by resolu ion prased by both Houses of the

(2.) There shall be pald: {o the cred!t of the Account—

(a) mnnnyl appropristed b; the Parlinment for the

ses of the Commlss

()] mon )l .contributed under tl:e A'rument by the State
of Tasmania;

{e). moneyn recelved by the Commission from the opera-

s of any undertaking carried.on by it; and

() intemt reeelved from the investment of any moneys

g to the credit of the- Account,
{3.) Thav moneyl standing to the credit of the Account
shall be applied—

(a) firstly in meeting the expenses: of the Commission
under thia Act, including the remunmeration and
allowances payable to members of the Commlssion
:;;d officers ;ppoinud snd persons employed: under

3 A

() :econdlv in making any payment provided for in

paragraph: (A) of clsuse: three of the Agreement.

13. Tho Lovks und accounts of' the Commission shall be
suhiecl: to inspection and wudit ::g the Auditor-General who
shall supply to the Premler of the State of Tasmania such
Information in the possession-of the Auditor-General by reason
of the inspection and audit as the Premler requires.

1d—(L) The Commission shall. keep the Minister cou-
tinnally jnformed, of its operations under this-Act, and shall,
not-later than the month of September in every financial {yur,
muke to the Minister a report upon ﬂne nperltlon- of the

during the p

{2.) The Minister shall: cause a copy- ol the veport. of the
Commission to be laid. before eack House of the Parlament
within filteen sitting days of that House after he receives the
report,'and shall also cause & copy to be furnished forthwith
to the: Premier of the State of Tesmania,

16. The G ' may ke not incon-
aistent wlth this Act, preserlh ng all matters which by this
Aect arerrequired or permitted to. rescribed; or which are
necessary or convenient to-be prea:rl ed,, for carrying out or
giving cffect to this Act,

THE SCHEDULE.

AGREEMENT mndl‘ Hlll elghte(nlh day of Aprll Ope thousand
aine howdred” und y-four the Commonwealth of
Australia (Ilernlllnllur re[ rred nu “the Commonwealth”) of
the one part nnd the State nf Tnsmnllhl {herelnatter referrcd- to
a3 “the State ) of the other

WHEREAS In the (nterests ot ﬂlv.‘ naval, military and air defence
of, the Commonwenlth und its terditorles It 13 necessary to make
provigion for the nmd ction In Austrafle of logot alumlnium:

AND' WHEREAS tI Commonwbnlm nnd the Stlta conlldn it
desleable: that pmrlelan should be mas
‘Tasmania of ingot aluminiu: m Aand that t tbu Commonwullh nnd
:{:e Sln(n nlmuld <co-operate in the establlabment, of an Industry for

s subjoct: to anro\nl by the I‘ll'“llment; of
o

approved, but, (n anticipation

Commonweaith and the State nl o h, s (n wa;

negessary on its part, do nll aueh aeta'and things mly rel!nnlbly

be done to expedite and frellltate the extnblllhment of the

mcnt of ita opcratlons ns soon s pne(lcﬂhlv

pproval, the

of the Comm and by relolnﬂon pagsed by both.

. The and the State nhah cnch %0 far as may
bo necennry on its part provldel{ox;“or the ex;cutlnn And
an

t]
Houses of the Pnrlllment of the State of

10, There shall be payable out of thé Consolidated Revenue
Fund or out of the proceeds of any loan raised under the
authority of any Act, the sum of One million, five hundred
thousand pounds for the purposes of the Commission, and. that
Fund and those proceeds' are hereby appropriated accordingly.

11.—{1.) Persons appointed or employed by the Commission
under this Act shall, not be subject to the Commonwealth
Public Service Act 1022-1043, but shall be appointed or
employed upon such terms and conditions' as: the Commission
determines.

(2.) If an officer of- the Public Service of the Commonwealth
is so appointed, his service as an officer under this. Act shall,
for the purpose of determining his existing and acexuing rlghts,
be taken into account as if it were service in the Public. Service
of the Commonwealth and tho Officers’ Rights Declasation Aol
1028:1940 shall apply as if this Act and scetion had been
specified in the Scliedule to that

(3.) An officer of the Public Servlco of a State who is
apppointed under this Act shell have the same rights-as if he
had. been an officer of a Department' transferred to the Com..
monwealth and had been retained in the service of the
Commonwealth,

12.—(1.} For the purposes.of this Act there shall be a Trust
Account which shall be known as the Aluminium Production
Trust Account and shall be a Trust Account for the purposes
of section sixty-two A of the Audit Aot 1201-1934,

of the any A
npnrounz the, same, 7 Acts

e Comtnonwealth shull take all the necesa
l(nh n (‘om misslon to k nown ag the Australlan Aluminium
Production Commission ' (hereinafter referred to as *the. Com-
mission ") aubfect to the tollowln conditions ;s—
mben« of the Commisson .mm be nomin.

steps to eatab-

rl beln equall;
div! ld.v.'d in opinion. shall also.have l necend og tglﬂll{

vote ;
() Ong of the members repuun(allve ot the State shall be

the Vice-Chalrman of the Cominfssion
{ey A]I‘mﬁllxx:gsh ti( the L‘ommlmon allul’l 80 far as prac-
eld.

(/) The State shull cnntrlbule %o the purposrs of the Com-
nluulnu one pound. for,, every nouml‘ contributed b

onwealth for these nur,

»n 'l‘he Cnlnminslon shall debit its nccmlnm with interest on:

nts o contrlbuh‘d l.ly the Commonwenlth- and
the Slnta At such rate he ‘Treasurer of ihe Com-
enith may . demrln(nm m time to. tim:

(hy Any |1roﬂll derived from the npcrnllonl ot the Co misron
abill be applied. firstly In payment to the Commonwealth
and te in. equal pronnrtloni o! the. interest
deblted. $n accordance V\llh Ih 1ast preceding pars-
graph, secondly, in .go far as they are not required for
lhc de\cl»pment of the un(l(‘rtnkln‘ of the Commisalon,

vepaynient n equal proportions of the amounts. con-
!llhlle‘d by the Commonwenlth and.the Stato for the
urposes the " Commiasion, aund ﬂlerenltu ap the
Cnmlnonwen“h and the State may agree

#

"

»

{1 No action question ar declion relating to or nffeeting—
w ﬂln Wllcy of the Commonwealth fn cmmnth
tho nnval, miiitary nnd ale defence of
nw Cammonwenllh and 1ty lerrnorles or with
external
on nny pmpased wle or disposition of the whole or
art of the undertaking of the Commlxsion
Qi nny pm‘llwud gale of products of the Cammission
or for export from the Comman-
wcnllh.
i) noy pmpm;en wile: of such producty under con
of such duratlon or under such elret
llt n'.‘ll ns night endanger the nhllll)’ ot lhl'
Commiveton to. meot (he defence. requirements
of the Commonwealth,
!Imll bo taken determined or made without the consent
ho cammnnwnlm Ay ("(prmoml through its repre
sentatives on the C L
() The Cummission shull not en(er lnm or be ln any way
oncerned 1n or o party to or act In concert with any
commereinl. trust ol' eambine llllt slinll always b2 and
renmaln an (ndependent Australlan wndtsteking; and
(k) Other (Illnﬁs lenn cqual the Commission shall ghe
preferonce. to odn manutactured in the Cominow
wenlﬂl or lts !!rrl!oﬂl’! when purchastng mrehinery
plnnl and Iuppl’l

w )
Commonwenlth. to approve thiy D AErcement, and
A cnl. klm Conlml!slon lhull with all posllhlm cxpedltlon In
mote the naval, llltary “end. ofen
[
e productlon e Comnrugion
nl\lmlnlum lmd ln pnr!lclllnr, for lhe purpores af that production.
shall have power
(a) to ncrmlro Tand,, buildings, plant and cquipment;
(d) to obtain: supplics of clectrieity;
{e) to obtain supplies of bauxite, aluinine and vther materlals;
{d) to encnnmm and asslst the production and manufacture
¢ Commonwealth or its lerrllorle! of, all ml(er als

8!

No. 16 of 1952,
An Act to amend the Aluminim Induriry Aet 1944,
[Assented to 30th May, 1952.]

Bp it enacted by the Queen’s Most Excellent Majesty, the
Senate, nnd the House of Representatives of the Common
wealth'of Austraiia, ss follows:—

M l.—(l } This Act may be cited o8 the Aluminium Industry
ot 1052,

(2.) The Afuminium Industry Act 1944* is in this Act
referred to as the Principal Act.

{3.) The Principal Act, ns amended by thls Act, may he
cited ns the Aluminium Industry Act 1044-1952,

2. This Act shall come into operation on a date to be fixed
by Proclamation.

3. Seetion. three of. the Principal Act s nmendod—
(¢} by inserting in the definition of “the Agreement”,
cfo re the word * Schedule”, the word “First™;

i h\' ins\:rtmg after the definition of “the Commis-
sie . * the following definition:—
‘the Supplementary Agreement’ meuns the
Agreement a copy of which is set out In the
Second Schedule to this Act; 3"

4, Seotion four of the Principal Act is nmended by adding
at the emd thereof the following sub-seotion:—
“(2.) The Supplementary Agreement is lereby approved.”.
5.—{1.) Section six of the. Principal Act is repeated and
the following section inserted in its stead:—
“l].—-(l) Thc Cnmmlsslnn xlm]l comust of five members

Yequited ot th
() to dvtcrmlnn the procesaes m be emplnycd dr the pro
dutlon of ingot. atumintum
) to mnka such arrangenients s it consldors sppropriate
v the construntion ond maintennnce of w
@ to cnndnel aelentific research ;
(h) to enguge such experts. as it thinks fit:
(9 to apnolnt much officers and employ such persons aa 1t

N to lll!pole ol lllgo! ll Inminium and other rmduchl produced
nd: other property of, the Commisslon
(k) lu enler into contracts and agreements; and
() to do such other acts necessary or incldrntal to or
\'xpcdh:nt for lho perforinance of the functlons speeifled
the preceding paragraphy g ghall be appreved
nu- Commonwenltli nnd the State.

5. The Cllmlnlnxlon shall not. in the cxerclse of any of it powers

and functlons, without obtalnlng the prior approval of the
Mlnlllnr of’ Stnte for the Cnmmnn\vmllh administering’ the Act
paysed by thu Pﬂrllnmellt of Hlt Commonwealth to approve this'
Agreement (who hefore glving such approval shall consult with
and take lnfo cnnsldnmﬂan tlle view of the Premier of the State),
proeced ny alngle project Involving an expenditure of
more llllm Fl!ly thousand pounds,

6. The worke of the Commirdion for the praductlon of Ingnt
aluminfum from lllumlnu shinll be established in Tasmania,

7. Sllrpll?s of e]eclrlclly required by the Commlission for the
product! ¢ ingot aluminium and of materlnls
requlred for the m'od cllnn 'of figot aluminfum sholl be obinined
from the Hydro-Electric Commleston of Tasmnnia nnd for that
urpose the State shall make such provision as it thinks necessary
0 enable the ﬂ}'dro Electl’lc Cummlmlon m provide those suppli s
of electrlelty.
Production Commlsnlon

8. The Commonwenlth and the State will ench on itk part

l‘xﬂ'clno lln legislative and ndmlnh«tm(lve powers in such manner

8 18 lated to ensure tho full success llml development of. the
lndllnh'y with thls

a books and-accounts of the Commission. shall be subject to
lnvxnee"un and audit by the Auditor-General of the Commonwealth
who shall, supply to the Premier of the State such information
in Lir posscshlon by reason of the inspection and audit ag the
Premier requires,

0, The Commission shall furnish to the Minlster of State for
the Commnn\\enllh ndmlnlu!erlng the Act pnssed by the Parliament
of the ! l. Iater than
the mnn(h of Suptemhor in cach year a rep nperatione
for the preceding flnancial year and that !llnluler Bhll" forthwith
ciuke a copy of that report te b furnished to the Premlier of the
State,

tn witness whereof the partles hereto have »xecuted these
presents the day and. year: firat above-mentioned.
slgned m'\lml and dellvered by the Right
M Hinistee of State for Sapply and
cfing Mintster of Stute for auply and. N
Shipping for and on behalf o ge safd (- He V. Beazr
oo menith in tHe prestnes ot

A V. Sarrm :

Slgned sented and delivered by: ROBERT
COSGROVE the Premier of the State
Somannin for ani’ o Sebalt of the sald [ Rosenz Cosanovy
Btate in the presence of—
R. G. Osnoxx

, of whom four shall repre-
Rent the Commom\cnuh und one shall represent the State of
Tasmania,

“ (2.) The member representing the State of Tasmunia shal)
he ngpomtml on the nomination of the Governor-in-Council of
the State.

“{3.) The Governor-General shall appoint one of the mem-
Lers representing the Commonwenlth to e the Chairmon of the
Commission and one of the members of the Commission to be
the Vice-Chnirman of the Commission,

“(4.) The members of the: Commission shull hold ofiice on
ench terms and conditions as the Governor General determines,
subject, in the cuse of the member representing the State of
Tasmania, to the conenrrence: of the Governor-in-Council of
the: State.

#(5.) The Commission shall meet at such times and places
as nre dirceted—

y the Clinirman; or
Ly the Vice- Clmlrmnn, with the appraval of two
other members,

*(0.) The Chairman sholl preside at all meetings of the
Commigsion at which he js present,.and in the absonce: of the
Clicirman the Vice-Chairman shall preside,

“{7) In the absence of the Chairman and the Vice-Chair-
man from & mecting of the Commisslon, the members present
Hlmll clect one of their number to pres

y Al gueahons arising at a meelmg of the Commission
slmll ha decided by & mnjurlty of the votes of, the members
present.

“(0.) The Chairman or other member: presiding at & meet-
ing of the Commivsion lias a deliberative vote and, in the
cvent of wa equality of votes, also has a casting vote,

“(10.) At a mecting of the Commission, three members
form a quorum.

“(1L) A vacaney in the membershi‘h of the (.mnmhsmn
does. not i “the

(2.) Until the first nppointment of the memhers of the Com~
mirsfon as constituted under the Principal Act as amended
by this Act, the Commirsion. shall conf mlm to be constituted
and to function as if this section had not been enacted.

6. Section seven, of the Principal Act is amended- -

(#) by inserting after the word “ Agreement  (whereser

oceurring) the words , as amended by the Supple-
mentary Agrcement ”; ‘and

() by omitting the words mgot aluminium ” and insert-
ing in their stead: the words “ aluminwn in primary
form, including aluminium in the. form of ingots,
rolling and extrusion. billets and wire bar",

7. Section nine of the Principal Act is repealed and: the
following section inserted in its stead:

9. A sale or disposal of the undertaking of the Commis-
sion, or of an interest in that nnderhkﬁag, shall not be
effected except with the approval of' the Parliament.”,

* Act No. 44, 1044,
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8. Scction ten of the Principal Act Is amended by adding at
the end thereof the following sub-section :—

“ (2.} The further snm of Four million two hundred and

Aty thouunml puunds slmll be [lu)ub]u ag provided in the Jast

o jou made by that

gub-section extends to. ﬂmt Iurtller sum.

8.—(L} Scctlons twelve, thirtcen and fourteen of ihe
Principal Act are repenled and’ the following scctions inserted
in.their stead:—

“12—~(1.} The Camunsuwn lag power tu borrow ntoucy
o from the Ci Bank o alia upon
the glmrnntce of um Trensurer.

2.). Except with the consent of the Treasurer, the Com-
Imsalnn has 1o power to borrow otherwise than in. accordance:
with this sectlon.

“13.—(1.) The Commission shall open aund msintain an
account or accounts with the Commonwealth Bank of Australia
or such other bank or banks as the Treasurer approves.

“*(2.) All'moneys received by the Commission shall be paid
Into an account referred to in the last preceding sub-scction.

“14—(1.} The moncys of the Commission shall be applicd
for the purposes of, and in accordnnce with, the Agreement
and’ the mpplcmentury Agreement

“(2,) Moneys of the Commlsslou fiot immedintely required
for the purposcs of the Commlsslon mny be invested on ﬂ\cd
deposit, with, t] trali
securitics of, or gunmntced by, the Govcrnmunt of the Com-
monwealth.

“14a~—(1.) The Commission shall keep nccounts in n form
appra\ed by the Treasurer.

(2.) The accounts 0f the: Commlsslon ure suh]cct to hnq'lec-
tion and aiidit by the Audit for the Ca

“ (3.) The Auditor-General shall | report tn the Minister the
result of each inspection and audit, and shail, eo long as the
State of Tasmanin retains a financial' Interest fn’ the affalrs
of the Commission, supply to-the Premicr of that State such
information in his possession by reason of the inspection and
audit as the Premier requiresc

143, The income, property and operations of theé Commis-
slon are ﬂub{cct to taxntion (other than income tax) under
the lnwa.of the Commonwealth but are not subject to taxation
under any Jaw of u State to which the Commonwealth is not
subject,

“)4e—(L) The Commission shall keep ‘the Minister con-
tinually informed of its operations and shall, after the thirticth
day of June and not Inter than the thirtieth day of September
in"cach year, prepare and furnish to the Minister a reporl
on the operations. of the Conunission during the financial year
ended on that thirtieth day of, June, together with a statement
of lts accounts for that financial year,

“{2.,) Before furnishing the statement of its accounts to
the Minister, the Commission shall sulmit them o the Auditor-
General for the Compionwealth for o report as to their correct.
ness or otherwise, und the Commission shall furnish to the
Miniater, with the statement, the report of the Auditor-General,

“(3.) A copy of the report and statement of sccounts of
the Commission, together with the veport of the Auditor-
General as to- thase nccounts, shall' be 1aid before ench Houso
of the Parlizment within fifteen -sitting days of thut House
Almr their receipt by the Minister,

“(4.) The Minister shall, forthwith after le receives a
statement. and reports under thiy section, furnish a copy of
the atatement and reports to. the Premier of the State of
‘Tasmonia.

*14n, ‘The .Commission shall not, except with the approval
of the Minister, enter info a contract involving the payment
by the Gommission of an amount exceeding I'xfty thousand
puumls!’.

(2.) Moneys standing to the credit of the: Trust Account
estublished under scetion twelve of the Drincipnl Act ut the
date of commencement of this Act may he paid to the Com-
mission, and any moneys so an shall be paid by the Com-
missfon: into a bank account of the Commission.

10, The heading to the Schedule to the Prineipal Act is
omitted and the fn]lo\vlng headings are fuserted:in ity stend:—
“THE SCHEDULES.

FirsT SCHEDULE.
11 The Principal Act is amended by adding' at the end
thereof the following Schedule:—
SECOND SCHEDULE.
AcrrryeyT mode this twenty- sixth doy of Aneil On Hmnsmld
utne hudred and fifty-two  bel
Austuania (berelnafter roferred oo Commont ]
thie one part and the: SraTre oF '1As>u~uA (herclm\ﬂer Taterrel 5
us the Btate ™) of the ofher
\Witpknag the Contnonwealth nnd the State conslder 1t lloalrnhl(-
dny

that ihe Agreement made on {he elchteenth

ﬂlulnnml nine hlm(lrl'(l and forty-four hetween hl‘ Cnmmcn\\'enl(h
aml the State relating to the production in Australln of Ingat
alumintam (in thhi Agreement  referred to as “the Principal
Agreement ") should be amended

Now, tr 55 Hrneny Aoazsp as follows i
. This Agreement i subject fo-npproval by the Parllaments of
the: Commnn“rnllh nnd the Ktate and- ldlnll cane Into effeet when
o npproved.
2. Clauge 3 of the Drinclpal Agreemesit 1y amended—
{a) lzy onll!ﬂnk the ivorls. " subfect. to: the follm\ln condt
and Jus lu'liu;i in thelr stead the, s ** The
(nllowlnp provlslnms hnll apply with rou[m:t to the

Comminsion i—

i3} by nmlmm: ‘parngraphs SU) 10 {f) (nclusive) and

ertin s, An thelr: stend the following paengruplis =
EEt) commlmlnn sl conelst of Wive membern
neludin it Bad. o Vie-Chiirs
1an) appo etnted 1 neconIance with wn ACE of
e Parliament ot thy: Commonwealth, four
ot “ltom Nhall .represent the Commonwenlth,
und 0 ot whiont shall e nominated by, and

gent, the States

“{v) tlw rcmnneruuan and nllownnces of the niembers
o: Cobmlsston  shnll be” paid by the

on 3
“ (e} khﬁ Chllh‘mﬂn Bhall prestle at all lm‘elhlgﬂ of
Commisslon nt \\‘Ilch e lu |'|
n the ahsentce of Chaly Irom
Ing; tha Vlce-Clul-rmun shnll nrcslde;
“(d)y Ine tlm llhsenca”of ule Chnirman: and the Vice-

Clinenian feom a wmeatlng of the Conmlssion,
micmlicra pn-mnt WA clnet one ot thelt
amber to pres

“ (e} at “1 mmlm: 3 the Commisston three members.

shnil form a quorum, und ail' questions
nl’lﬂhlﬂ Bhnll he ;cldul |l¥.n mﬂloﬂky of tha
'8 PYLsen
‘) the Cllulrmnn or atl cmhnr presiding at a
of the Commlsslon slnll, have o
ﬂclﬂmmllvc vote and, In the cvent of an
1 ity of 'votes, shall also have a casting

vote
{fa) lhe thte shall contribute for the purpeacs
Commisaion the aniount by which the

to mp 8o contributed by th
State bnfore this paragraph cameo Into opcra-
tlon s than One-million five hlllll.lrl.‘d

usan ]
"{fb) the Commonwenlth: shall- contribute for tho
purposes of the Commimion any mrkher

morieys mmlml tor thote purposes up t
(in of o Eontribated B
ﬂle Commnnwvnlth botore. the cammence-
ment of this paragraph) of Five million
seven hundred ‘and fifty tlmmmu\l pounds,
And :nll}' 101t thinks l tribute moneyx

beyond thnt amoun!
() by omuum: pnmgmph ) and isetting tn 1ts stend the
folfowing puragrnpha
(k) any l’lrnﬂ 8 dcl’hcd fmm the operations of the
misston shall' be applied——

( firstly, hl‘ nn)menk, or in reduction

tn 3

l'mpl‘cllvcl) for {ntereat debltcd In
u

ard h with the last preceding:

{0, ll‘c»ndl)’ In rc[m:ment rateably of the
contributed by the Com-

m nwcalth and the Stato respec-
HrtI' for the purposess of th

imiss}
Q) ﬂl‘l’dl), llnlnus‘ otherwige  agreed
Doty the.Commonwealth and the

-proportfon to the
nmountn which-were contributed: by
he Commonwealth and the State
r»npectlvely foF tho purposes of tho

“(ha) tho povers aums Toud proceduro of the Com:
bn Sth sospect to brrowing money,
Tatng “eepliig nctounta  shull - be
sibject to" reguh\tlon by tlie” Paritament ot
. thie Commonwenlt
1o Mter clause 3 of the Principal Agreement the tollowing, elause
8 Inserte
“ 3y, (1.) A, 4lo, ot disbasnl of the undertaiing ot the Com-
misslon, or ‘of an interest it that undertaklig, sholf not be made
Wit not Toss than three Monts' Motice of e prongaed mlc or
disposal lms‘ Yren glven by the Cnmmou\mnlth to the
*(2,) I, after a notlee. hus boon glven to the Shato. unaar the

ant preceﬂlng sub-clause and before the gale or disposal takes'

place, the State- unmlus tha Commoniwenlth that it objects to' the
Bropossd eate or disposal—

Ta) the sl or diuposal stiafl not be made unless the Common-
i s Pl to the State the moness contributed
by (he State for tha purpoges ‘of the Commission and’
not vre\lnmd’y repnld, tozother with any interest out-

on those moneys ;' o
) um smte sh'\ll accent o paymient offereidl by~ the Common.
0ses of, e Inst mreceding patagrapt,
nud AT ot B e nterost Ju the fnset
of ‘the Commtaslon or In tho procceds of the sale of
dleposnl, and;shall cerse to be.cutliledto be' represented
on'the Co
this agreement.

“(3.) In the ovent of a sale; or dlnpom of me whole of the
undertaking of the: Commisslon nn eximi o of tle
Bale or dlisosnl, not BOE h. nlo- or: AISPOLAT tor Which the. Stote
Tns obieeted under the ARt proceding. Sub-ciunes Aby. Taonery
rematning in the hands of

lig Commontwenlth and
nyments to the Commonwealth
and the State In, proportion to o mmx; of, {he nmounts which
wero % nd the Stat

Tor Hhie parposcs of the Commission.’™

mmisiion or ta haverany other rights under

“

S

83

4. Clauwe: 4 of the Principnl Agrcement Is amended—

(a) by _omitting paragraph. (o) aud fnaesting dn its atead tho
lowlog Intaerph

(6t produce or oblain supplles of all wntertaly

reuuh—ea for'the peaduction of alumintum ; s

(b) by oll{lltlllm xmrnl:ruph (3). nud Ingerting in its stend llh-
g paragraph
“{n d lll otllur nets Incidental to. or necessnry

or expedient for, the cxerclue of the pawery
speeltled fn the preceding parageaphs.”
Cladtse & of thie Principal Agreement 14 omitted.

{1.} Atter clause 10 of the Principal Agreement the followlng
clmmu it Juserted =—

11, In this Agreement, 'atuminlum’ meana  aluminium in
primury: !orm. Including nlumlnlum In the formn of ingots, rolllng
and extrurion bitlets and w A

{2,)- Tile l'rlnelnnl ‘\grcoment h( anended by omitung the word
“Ingot ™ (wherever oceurring).

7. n all other reapeety the Priuclpnl Agrecment fu contirmed,

WiTsesg whereof tho pariles hereto linve exccuted these
|vreucms the day ancd:year firet abiovementloned,

SraNnen s:Aun and DELIVERED by
o, ¥ nble llowuu- BraLy
Mintatee M smm for Supply for amd |
on belalf of the Commonwenhh in

the. m‘cuncu o( :
I C. HINSEELWOOD

SIGNED SEALED ""3, Dxll;wznrn bﬂ

;i o .
i for na o ‘behAlf of the | ROBRRT COSGROVE. £,
State In_the presence of 1 J'

€. G.. GORDON.

HOWARD BEALR.

No. 10 of 1954,
An Act to amend the Aluminium Indistry Act 1944-1952.
[Assented to 20th April, 1954.]
Br it cnacted by the Queen’s Most Excellcnt Majesty, the
Senate, and tho Houee of' of the C
of Australia, for the purpose of nppruprlutlng the: grant
ariginated in the Houso of Representative, as follows:

1—{1.} This Act may be cited as the Aluminium Industry
Aot 1964,

(2.) The Aluminfum Industry Act 1944.1952,° ns amended
by this Act, may be cited as the Alumintum Industry Act
1044.1064,

2, This Act shall come into operation on the day on which
it receives the Royal Assent,

8. Section ten of the Aluminium Industry Act 1044-1052 is
amended by adding at the end thereof the following sub-
section t—

“{8.) In sddition to the sums specified in the last two pre-
ceding sub-reetions and the sum of One million one hundred
and 1nrty-su\cn thousand 1nur hundred pmmas appropriated
for the purposes of the C ¥y Suppl
Approprigtion (Works and Services) Act 1951~52, the further
sum of Two million one hundred and two thousand six hundred
patiids.shall bo pagablo as provided in sulisection (L} of this
section, and the nppmprlntl(m made by that sub-scetion extenda
to that further sum,”,

® Act No. 44, 1084, o nmended by No, 10, 1052,

Arrexpix No. 4—Rerorr Paza, No, 33,
OPINION OF THE SOLICITOR-GENERAL,
' {30th' November, 1054.)

Aw.umwax Inpustay Acy 1944-1054: AREsR OF

dated 15th 1954, tho Secrctary
ol‘ your Committee ru]uestc(l me to outline brlefly those
features of the Aluminium Industry Act 1044-1054, which
defino tl\e nrens of rcsponslblhty of the Mimater, the Aus-
tralian the members
of tlu. Commiaslon, both past nm\ present.

The Minister and. the Qommission.

2. The relevant provisions of the Act are relatively few aud
speeifie. But the mutual relations of the Minigter and the
Commission ¢aunot be ascertained from the terms of the law
alone, Resort. must also bo had to the pattern or system of
or practices within
which the statutory provisions are intended to operate, The
constitutionnl conventions. in_ this, field, however, are by mo
means clearly established, and leave room for' muc)\ dl\crsity
of opinjon.

8. The respcut ve legal powers und dutlcu n( the Minister
and. the are or n the Aln-
miniim Imluslry Aet 1944-1064, as follows:—
(i) Tlm Commlulon is = body corpornte, \vhose members
1; four of
th om “ rcprcstm » thc Commonwealth, and ong
(riomiinated’ by the State) *represents” the State:
sce 68, 5 and 8 of the Act, as amended' by Act No,
16 of 1952, and cl. 3 of the Agrecment, e nmended
by s. 11 of the 1952 Act.

(i) Scctlon 7 of the Act, ns amended by s.. 8 of the 1952
Act, states as follows the "encral duties,, powers

and functions of the Cummlssmn

“7, Subject to the provnslons of this Act and of

the Agreement, as-. amended. by the. Supplementary
Agreement, it shall be the duty of the Commission,
with g1l possible expedition, in order to promote the
naval, military and alr defenco _of the Common.
wenlth and jts territories, to do.all such aets: and
things as afé necessary for: the production of alu-
minjum in priiary form, including’ aluminium in
lie form of ingots, rolling and extrusion billets and
, wire 'bar, and for that. purpose ‘it shall, have dod
“inay exeréise the powers and functiohs,-and shall
perforni the duties and obligations, of thé Commie-
sion set ont in the Agreement, as amendéd by the
Supplementary Agreement.”
Thip section, it Will be noted, is in itselt, Tncom-
plete, It is “subject to™ the other provisions of
the Act. Furtliermore, to ascertain the powers,
dutics-and functions for which it provides reference
must be made to the Agreement.

ITY OF THE C AND MEMDERS,

(iii} Other provisions of the Act reserve to a Common.
weallh Minister certain specific powers of contral
over the Commigsion, Thus—

{a) the Commission must keep its necounta in a
form approved by the Treasurer: 8. 14a,
g Ineerted by 1052 Acts

() the Cmnmissloll cannot, without the Trea-
surer’s approvel, Lorrow money except on
overdraft from the Commonwenlth Bank:

s. 12, as inserted by 1952 Act;

(e) the Comwission may not, without the
Minister's approval, enter into a contract
involving payment by the Commonwealth
of more tlmn £30,000: 8. 14p, a8 ingerted
by 1052 Ack.

{iv} The Commission cannot scll or dispose of its under-
taking or an interest therein, cxcept with the
approval of the Commonwenlth Parliament: s. 9,
a3 nmcndud hy 1852 Act.

(v} The A t prohibits the C ion from taking
any netion relating to the policy of the Common
wealth in vonnexion with defence or external affairs,
or certain othier matters, without the consent of
the Common\\cnlth, as crprcasml tlu'ough its repre-

on the o,

3 (i).

{vi} T]Ic Agreement (by cl.. 4) spells out in some detail
the powers which the Commission is to have for
the purpose of producing aluminium, This list of
powers is expresaly steted to he “subject to any
dircetions given on behalf of the Commonwealth
and' the State by the Minister of State for the
Commonwenlth .

(vii) The Audltor-GenLrnl is required to audit the Com-
mission’s accounts, and to report to the Minister
the result of each inspection and audit: s, 144 (2)
and (3), as rmended by the 1852 Act.

(viii} The Commission jis requived, to © Lcep the Minister
continually informed of its opcrations”, and to
present to. him annually a report on its operations
for tho preceding financial year, wguhor with o
‘statement of. its ncconntss 5, 140 (1), 85 smended
Dy the 1952 Aet,

(ix) The Commission has power to appoint or employ
persons on such terms and conditions. as it deter-
mmes, and ot under the Public Service Act:

greement, el, 4 (i); Act, o, 11.

4. Thou«h the 1052 Act greatly enlargéd’ the: representatinn
of the on_the and the Cammon
mm.s ‘financiol stake In its operations, and'- %“e to
Treasurer the specific powers set out in Enn‘ 8-(iii) (a) and
(b) above, the legal powers and reaponsibilitics of the Minfs
ter for Supply Bave not been substantially changed since 1944,
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B
These- legal e d foll 1) that i ords te busl Mol ol Qeneral: us a \vhoile, aho\\'ud‘tlme f‘he “ Illll.'collltllf.s » “élxgch thoﬂ.‘\udltor-
& These-legal arrangoments may be summed- up as fo owa— {11) hat in order to promote business efficlency W o s, General 18 to au t under sub.scctlon: (2.} ure the samie
(1} the Commission s not sn ordinary Department of fexibility 1¢ 1s nccossary. to accopt some derogation 1 Elfﬁ"i";l,ﬂ.’,‘{ﬁ“,ﬁﬂ% §2mﬁ,"‘}‘:ﬁg,.1“2?,.,?.:,“:,‘,'}Z‘,““‘:nq‘.‘x.:“ﬁ'ﬁ.{ “aocounts ” as are covered by subsection t1.).

State, and the ordinary dy-to-dsy adminhatration from the complete measure of Ministerial sccount. Joce, this, memorandum congerns only the position of the 10. Section 14 also leads to the sam concluston,  In thla
of its business undertaking is vested in it, though abflity to Parliament which Is inslsted on, in the scm“'nt& ot tho Aluminium Commlssion after the 1962 At section, there are four clear references to the finol accounts,
there ave some fow important buslaess ateps which constitutlonal systema'of the British Commonwenith, earo into. operation.. All of your questions are directed to the  Ou threo occasions the words used ure “statement of ts
i‘tim':y not tunhwigxruuc the approval either of the In-velation to the Departments of State. I formt of the accounts mentioned In section 144, Which was  ccounts” aud on the fourth occasion. the referenco ls to

Minister or of the Irea ]

tuserted by tho 1052 Act, I have, therefore, not. Tovered at " the statoment”s 1 think it must be assumed that the

surer; 3 .
iy am the other hand, the Minister Inentitled to rentre 8. The Uterabuce in hiy el fs voluminous.  Spoci Inserted by, h0 o e Jofh. Ret, achous X sndustand L sesounts’ roferiel, o in stetion 1a(1,) “are somothing
ther he d el

referciice however, 18 msde. to—

Trom e A ntion o et ot the {ny Gogerunient aud Partiament, by Herbert Morrisont that the oottlon before e cbmmitter ia coneorned with thut  ifTerent from tho * statement of accounts™ voferred to
y : period, g . " " . .
Commission, and_(apart altogether from tho specifia  pp. 205:265, ep. 204.5, 2623, . M, d comment affects the oach o all three 111t in E think, for the Treasurer to decide bow fur to
cares wlﬁre; I\he ciomn;h:!onfmng}. n:t ;i&mﬁth{; () mlfl' l}??‘farparaﬂon, edited by W. Friedmann:. Rl " B ot e v s e soth ¥ ‘- %gclll‘x‘(l:l,lt)::"l“;‘ycnttlmn:cci‘:::::?'eruﬂ‘: {;vv.-i)txlelrntlh};rl;m;;l;a ::lulblllllé
approval) the Commlssion s sublect generally . 70-503. " tho Chafrman of the Publie: Accounts Commities {8 erfere ' :
any directions ho miy give on behalf of the Common- to) State, Soctaliam. o, Victorla, by SiF Frederick B e e eaition unier the Act, e must have  Lomlasen. | o, nct belfeve hat the Treasurer vag intended
() |:|‘TE:3|%“£:,‘3, ‘}';EL:';?{ of the fivo members of the () M{nlglcriyl b'qul,}al‘andh Ixrllu‘:nu;:mrﬂ Rgpo;vib&l%y‘ :f_ﬂ‘!‘;f:t‘:;":‘ 'L’;‘.‘y to the legal position but also ta-the "xl"‘m:"‘. g‘}mmﬁ Duml forma ‘xl;x‘ ruilu;:'u‘ml lto m(;rcs, cur pu\'hchnum
Commiselon are appointed not, s so many in- of Nationalised Induatrics, by Ernest Davies M.E.,  ebions within wiich the statutory provisions ae lntended to journals, or forms of requisitions, or restrictions ou pur
dividnals chosen to conduct. & husiness enterprise (1950)- 21 Politica? Quatterly 150. Lp:mts‘s'. in other words, to thuyggm\-ing‘ body of ncenpted chuges, “The Tfi“?“"if d:‘l\g\lﬂ \\N!l%] not deﬁm:, wareoser, l]‘}
hut as © ves of the, C 1th”, aud Responsibitity of Mombers of tho Commistion. prisel gord] he operati of public’ corporativus. n.|3|hl|u\u a ?[)lct |‘ntn é.-“‘,tr %ﬂge‘, uutlc&u’ll cm.)ten: ilmscl
as such btedly subject: to fom 03 elation to th ition: of bers (pist_ snd Regard must be lind, of course, o the statntory injunctions N s keep.. e tion e e e It hes
) the nvnzﬁzel: ?ﬂ':fhfuld m& Gova]rm‘:wnté e Legal ]_rm;m‘; ;f“m"(. o e o A members (past BRC in dach case, but it 18 asumed that the Minister will exercise proposed P 3 nk, is only to
6, In the result, it is nk clear, if one looks at.the legn

. satisfy himself that the accounts nre being kept in a form

}::sn::x‘:-h‘\:;mx ::;;‘;l‘er‘:‘c‘e!r:htl:evég ‘:ng:,:““ » aubstantial (5007 it conform tu proper public al\mdf\‘ds ln( accounting
o !“" ny avidense hefore tho Cozll)lomi'.tc e 1 suggested that and: enablo the Commission to supply information to mect the

this gencral approach could affect the interpretation of section 5 of ¥

Ma(l). It d?d zot follow that the Parliament desired to s

}mt the Commissiori.1n the position of huving no responshilit Question (b): Tho responsidility of the Treasurer.

or the form of its own accounts, but the L{mrtvnse of paragraph 12. In regard to the relationship between the Minister and

the) of clnuse 8 of the Agreement, and o seetion 14A(L), the Treasurer, it scems clear that. the puthors of the errange.

was, In part, to make it clear that any decision at govern-  ments had in mind. working srrangements tho exact scops of

amental lovels: on the form of the accouuts was to he, finally,  whick s not set ont in the det. The Minister: is responsible

the function of the Commonwealth Government. for the general working of tho Commission; 1 have disuased

Question (e} The medning' and scope of the ferm ©form the nature of his responsibility in my memorandum to the
of accounte™,

am ot 3

osition alone, that the Miulster s in a position: to make of hwving directed my wind to tho points contemplated by, the
Pimectf just, as fully responsiblo. for the operatlons of the, Comuittce. The Aluwiniuon Industry Act does mok deal
Commisslon, if he: g0 wished, s ho is for the affairs of his apecifically with this matter, but by’ inference soma hints
Dopartment.  Buk the question is whether, 83 so oftes in our may ll'ﬂr"";rm he gathored. The %’mmmeu wilt g;;hl; ita
constitutionn] system, the Minister's legal powers. are intended ;'1"3“ o by osul questions auy further points.on which advice
Yo be oxerclsed in full, or whether the Mintater should- in 4 destred.

practice be guided Ly speelal conventions or uudersundhggs, 11. The Act and the Agreement, as stated -Jn para. 3 (1)
and {f so what they are. In my opinion, constitutional practice: above, desigpate the wmembers of the Commission as
does not require the Minister to nssume, and’ would not “rep » of the C Jth or tho State, as the.
ettty him_ in. assuming, the same degree of detailed ease may b, The cholec of this word s T think significant, A
responsibility for the Commission 08 he does and should for  representative, in ordinary wsnge, is something more than &
his Department, The seetions and clauses remerving specific  mere servant or agent, The Agreement does indeed expressly
matters for Ministerfal approval or divection seem to. te conteriplaté that the views of tho Cummonwealth will be

Chairman of the Public Accounts Conunittes. referred to above.
On the other hand, certnin sections, 12, 13 and 14a, give

LIt cested, T understand, thut section HA{L)  junctions, to the Treasure
radically with any that detafled mado known to. the Commisslon, on cortain major points such s It g heen sugsted, * unctions. to the Treasurer, |
Ministeriel control will be the rule. as matters affecting defence and external .g.‘j“, {;’mxh it refors owly to the final accyunts, tht 18, the halance sheet and 1. 1t 16 clently the function of the Trensurcr under Scction

T The Commission belongs, clearly erough, to the now representatives”. But the specific mention of this mabter

familiar cntegory of the public corporation 1, created 0 seems to-me to suggest that in ordinery dny to day administra-

ccnduct a business undertaking which. none. but Governments  tion: the members of the Commission will not be subjected to

cowld cstablieh. The participation in the scheme of the Government control. The relation. to the Minister, therefore,

State of Tasmanin {wore prominent wnder the 1044 Act than  of the individual wembers of the Commission seems to me

since the 1952 dment) gives the Commission a special ta be affected. by very much the same constitutional under-

p ‘il\‘ a_joiut C o t']"‘ ]’ Stat e;lttc,l“prlu, but  standings as apply to the Commuisaion itself, (3
ocs not in my opinion destroy the relevance of the growing 3

body of aceopted principles wiich may fairly be rogarded as J 1t o mowber of the Commission were, to disregard the

now applicable to public corporations in general, ) i - ot o the b?,‘lfmtmenl “'h:;" ;‘.g represents&
8. Fach statutory corporation must be considered in relation ¢ AppoIn! "}0 would 110 dou X e le\‘-,m n:tn& o teams ll’l‘

o AT Act, Whoro the At expressly vequives L0 LT SHEL O, are fixed by the Qv ted for

Ministerial approval, the Minister must of course be ““me‘:; an fod - .‘1‘,‘,:-’“‘ "‘“;'“ ,:'P P l”“”‘cf '“;IPC‘ nted, d""‘ \

Tesponsible efther for giving or withholding his approval to epedled. petlo, s the Go therofore 1 ik bo regar ed

Whot the Commission proposes. As to the role of the Minister us holding office during the Governor-Geperal's plensure.

in matters: not expressly reserved, however, differing’ views 13. S§o far as concerns the accountability in the ordinary

have been expressed by writers of. standard works on the Courtz of members of a public corporation such as the

snbject, Nevertheless, T think constitutional practice may Commission; the established rules are that—

profit and loss account {* workin account”). As I under- 14 to consider the forms submitted, to suggest any necessary
Stanl the auggestion, it is that this is snfficients. a vequive ts.and to approve of the forms \v’im\ they ave suit-
ment that, for example, assets be treated it & certain way alle, ‘There, it seems to me, the rcagonlibility of the Treasurer
in. & batanee sheeb in iteelf’ would' necesattute cectain action wader the Act cnda. A copy of, the approved forms should
in the ordinary accounts to ensure that the necessary in-  bor transmitied to the Ministor by the Commission and the
formation wonld be ovailable for incluslon in the lnlauce  Commission should report to the Minister when it had adopted
aheet, It is nlso suggested that any grenter requirement would  the forms, Doubtless, the Minister would, either through his
bha out of keepln{;‘ with the principle of ‘setting up a statutory  own officers on through the Treasurer, look to the officers of.
corporation, With this latter np?rolch, ¥ nm, myself, in sym-  the Treasury for some esslstance in any further action he
pathy, It arrives at a comprontiag: which is-so much in e comsidered. necessory, Dut the legal position. scems clear;
With the general prineiples outlined by me above that T wonld  ance the forms are approved, it is the res) onsthility of the
agree that it is an interpretation which should be adopted if  Commission to see that they are jmplemented and the Minlster
the wards ueed in the Act permit. In my view, howaver, they lmls the s'ntmc kind of supervisory Tesponsibility in this as in
de other mattera..

o not, .

8, As a matter of law, it scems elear that section Ha(l)

refora to somethlig more than the final Sccounts, At the Question (o): The responsidility of the Auditor-G: 2
outset, I think I should, draw attention to the fact that your P

Auditor-General i
question wees o phrase,  form ot accounts ', which, does not m\}ik,q;‘\l:\% yoport. It {e ;’é égge;l‘i no part of thtl:d‘uotyh? :‘fx’;

't Aopear tn: the: subrscetion, This provides that the “ Commis- o : ]
with  fair confidence be summed wp in the following {a) & menher of the- Cotmission is not personally Mzble sﬂ)‘x’u shall keep accounts in & lorm?xppmved by the Treasurer », ;}c‘;‘;:,‘,‘:;f°;‘:5:L,?°““‘§,V,§§?,,°',‘,oui‘f..ﬁi'x‘éagfe]"?.ff ttl?: nAusgiebo:!
propositions:— N for any vet of the Coimnission or for any act done The dlstinetion Is not without significance, It la not the Gt b his officers to identiy thomselves too closoly with
{1} that the estoblishment by Parlisment of & public by him as o member of the Commission; i form. of -nceounta® which is to be approved but the form gy Llupning of a scheme which it will thercafter be thelr dut;
corporation rather than & Department of Stafe as (4} o member who nctively participates in an et which T hich the Commission shall keep fts nccounts, n that 50 Bow m’fp"ﬁmy. o ih bther band, 1 preswme thor
the chosen instrument,for the conduct of a busingss is beyond the powens of the Commission to-perform centext, the word, “form * could Include not only the set U ykjs doss not mean that. all comments should be. destructive

undertaking implies an intention that the At

corporation, should enjoy & substantial measure of ;sérs::mt;lemrm&t:; gonzgq“l;i:ee}mrtlclpation, liable
frecdom from political direction and control; "

(3i) that Ministerial control over tho public corporation 14. The question might arise whether the Commonwealth
should be restricted to matters of general policy and: has any ndministrative remedies against individus] members
principle, and should not oxtend to the deteils of of the Commission. But advice. on such & matter seems
management; seareely required for present purposes..

of the accounts, but. alsa some reference to the. manner of
keeping the accounts, Again, the word, “keep” seems. to me  gime,

to be. most significant, One “keepa’ the ordinary accounts 15, In the present context, the Auditor-General should
dirlng' & year, and grmn‘- the final mccounts. IF pntion in his report the fact, if it be the fact, that.no forma
aection: 1447(1.)’ were intended to relate. only“m‘ ﬁ'z,e‘ fnal  fave, or no complete set of forms. s, been ‘g proved, Ho
accounts, 1 would not expect the use of the word keep”. This  ghould report i the forms are vot belny observeg, and if any
onclusion s relnforced: when one looke at. paragraph (@i geficlencics in the forms have been disclosed In practice, In
of clause 3, of the A%reement; This reference fs permissible  ¢his. regard; it would not be the function of the Auditor.
26 tho Agreement 18 in the Scheduls to.the Act, Paragraph  General. to substitute his. view on policy matters for that of
(he) reads as followsi— the Commiaston or of the Minister, but only to draw atten.
Arpexnoix No, 5—Reropr Para, No., 60, . “ {ha) ﬂ:! I‘lo“’t‘l;it ]:“:_?E; n:!lg) E;g:ze";;; :fon?e !ﬁ‘;‘a‘ z{‘onﬂto nmt?u \;rhl;h rovealed defects in the. necounting for

X asion respe ] - the finances involved.
OPINION OF THE SOLICITOR-GENERAL. ing and keeping ascounts shall ‘be bject €0 3¢ Tndor the 1052 Act, the Auditar-Gensral is ot suditing .

and doubtless constructive criticism. is. made from time to

(14th Pebruary, 1055,) W ' regulation by the Pertlament of the Common-  purt of the Pulie A?ccounttwhel:l e wudits ho sccounts of the
NDUY g 044-195: oN 14A: Fors oF A X A wenlths Commission. roference to the accounts of the Commission
Acvyvviey INpusTRY Acr 1044-1954, SretioN 1 1< uﬂ(i_ or T AND AUDITOR-GENERAL. ‘ 9. Fiirther support is obtained. for this view whomone Jooks  Tn the Audil e epott o e e be aada
1 vefer to your memorandur dated glth Junum?, 1055, forms submitted for approval are suitable, and to approve of at the remaminder of séetion 14a and at section 140. By under séction 51A of the Audit Act. But the primary respon-
regarding the above mattere. The questions you ask. are as  the forms: submitted, after amendment to make them suitable, gretion 14A(2:), the accounts. are made subject to inspection  sibiity of the “uditor-General under the 3952 Act le—
followaz— " , i this o necessary. Thefealter, the responsibllity for secing ) o lit by 'the Auditor-General. 1 appreciate fhat an ko teport to. tho Minister the result of each inspec-
ta) the meaning and scope of the term form of fhat the forme wie adopted: Is, in my, view, the Ministers.. £ ) it of finsl ateoints involves inspection and eudit of the "o aud sndit (s, 144 (3.)) and
arconnts * ng used in the legislation reforred gos The Auditor-Gencral's vesponsibility fs tg foport tothe ordinary accounts and, fndced, of the supporting vonchera and (8) to: furnish a report, presumably to the Commission,
(b); the responsibilities of ihe Treasurer in vegard  Minbster 3 no forms Have beeo spproved; ¥t foims have heen Jocuments, In some circumstances, a series of “audit on the correctness or otherwise of the statement of
thereto; and . approved, he should report i the forms ure'nnt being observed Inspeetions ™ during » fisancial year might he regarded as acconnts for a financial year (8. 140 {2.}).
(o) tho mature and scope of the AuditorGenorals or'if there atc, [n his view, any deficiencies in. the forme, wtone i the auditiiy; of the fioal Accounts fo he prepared at 17, It coms loar that the reports mentioned in scction
responsibility under  the provisions of such In this momorandum I have'nsed the words the Minister> the end of the year, In the prsent context, bowever, 1t 14x {3.) are in addition to the repotts mentioned in aeetion
legislation. to indieste the Minister. administering: tho Act. The. short fs clear that the Auditor-Gencral’ has two functionts to 1do(2). The reports required by scction 14 (3.) follow each

2, Nonc of your questions admits of a completely accurste  answers aro elaborated below, . X yeport on the “statement of becounts” under scction inspection. and audit; the Act docs. 1ot require a continuous
short answer, Briefly, it seems to me thet section 14A (L) 3. Though, as & matter of.a law, the méaning of the section. 140(2.), and to inapect. and ‘audit: the. accounts. utder section  andit, but it does Imply inspectjons at.more frequent intervals
refers not only to the final accounts but also to Wl the ledger ecoms to me beyond doubt; T am aware that. quite different 140(2}). In my view, there can be little. doubt ‘that the than & financial {cnr.‘ The: Auditor-General’s responsibility
necounts it covers the form of the final accounts, the form and  views were.entertained and acted on in rrl‘ctlu by those Who @ pocotnts ¥ mentioned in section 14a(2.) are the. ordinary to report to he Minister any of the matters mentioned in
subject matter of the ledger accounts and the cash book, It were concerned: with the actual adminlstration of the Act. booka of account. Sub-section {3.) shows that these mugt pnregraph 16 above. would ariso on any of these inspections it
is the responsibility of the Treasurer to conatder whether the It is only at this stage that legal advice hus been sought. include the Yedger accounts and cash book. Section 14a, taken  they disclosed the facts there menttoned.
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Acpenvix No. g—Reroir Pana. No. 87,
STATEMENT SUBMITTED -BY THE AUDITOR-GENERAL..
{0tlr December, 1054.)

CXPEMIENCE, OF OTHER STAruTopy COMrORATIONS IN RESPECT 0K ACCOUNTS any Stores ColTROL AND Cogrino Duwma Tnn
EsTAsLIsHMENT PERIODS AND Z1E MEASUNES ADOPTED To Acieve Tig REsuLte,

Austretian Wholing Commission,
"Ihe Whaling Commission wns cetablished Uy Act No.
43 of 1040 und lins presepted wnnual nccounts and Ialance:
sheet an at June 30 for the flve years 1950-64,
2. Nu sevious, diffiewities of a naturs. affeeting certifieation
of the hulance-sheet have been met with i (he, Conunission's
nceounting since its inception,

Anstralian National Airlines Qommission.

3. The Australian National Afrlines Commisslon (Trans
Australia Afrlines) was established by the Australian Nationdl
tistives Act 1946 and experionced considerable difliculty i
its early years in the proper recording of plant aud stoek.

1. 1ty inftinl problems were prineipally assoclnted with
Ctars Guntrol and Accounting, luck of adeqitnte storage space
and’ facilities militating ngainst eflicient coutrol, h

v. Stores records amd stocktaking proceduresi were also
wmatisfactory due,, to a large extent, to the incxperience of.
1y of the wiafl ~ When the Commission was advised of the
position Uy Audit, it took prompt remedial retion. Audit
was regularly informed of the progress made, Marked improve
ment was: noticeable each year and the carlier problemr were
avadually resolved,

6, From the outset, the general nccounting was on a sound:
basis, the form of accounts well'designed, and orthedox methads
followed in the presentation of the annual accounts, Bulance
slieets covering each completed yenr of the Commission's
netivity to June 30, 1954, have beeu certified. by the
Anditor-General. )

7. Althaugh the Commission was not obliged to obwerve
‘Preasury Regulntions, the principles therein wero froquently
followed when the advantages. and safeguards were brought
to the notiee of the Administration. A suitable system of
aceonnting, subjeot to continual review, was established and

this wns supplemented by un  active intermal  Andit s

organization. Cooma and the
8, The cloxest linison at ol times existed belween the Audit

Office and the C¢ jon aud

9. No.nnjor problems arose in the.matter. of cstablishing nn
elfective costs system, .

10. From thé inctption, the nceounts were subject to con-
thious Internnl Audit and although there were ab timos
vertnin features that wero not entively satisfactory these weve
mvnrlably atjusted. to- the eatlefaction of the Auditor-Goneral,

Snowy Mountaing lydro-cleotric Authority,

1L the Authority was constituted: under the Snawy Moun
taing Hydro-cloctrio Poier- Aot 1040,

32, Ta the establishment period,. the Authurity cx&;n'imwezl
difficulty n providing adequaté: storage facilities in the Area,
t. neet' the heavy build-up of material assofiited with. the
wistruction of work centves, townships, &e. The condition
of ‘the market ulso necessitated' forward, buying of some
materinl, and this factor aggravated' the situation.  Stowage,
plesérvation wnd. enstody .of stores was unsatisfactory nid
eterforation of some stocks resulted,

13. The inabflity to reeruit sufficiont espericnced stall’ for
Couma awd. the reglons was the main factor, contributing to
fneMeient’ aecounting ‘and eosting in the early poriod of the
Autliority's operations,

11, By September, 1951, tho following aspects had heen the
subject “of critielom s

Tayment of claims—up to 750 clajma were uwaiting pay-
went apd 5“"[’““‘ of Poodstufls. were refusing furthen
supplics until arcounts were scttleds

Mesges—Tliere: were many instances of failure to eollect
messing fecs by deductions-from wages and the messes
were ineurring heavy Josses;

Rundry, Debtorg—the rajsing of dehifs and follow-up of
outstending, debts was incfileient;

Cogting—Work was in. arrears in respect of overhead
ncecounts and working nceounts and distribution of
couls were inaecurate,

15, Tle establishment of the Finance Inspection: Branch in

X of h ing enabled
“m Anthority to fmprove its necounting procedives and
ke situnti

3. now generally satisfactory,

reveived the fullest considerntion. Conferences letween senjor
officers_of the Audit Office and' tho: Commission. were also held
from time to time,

16, Balance-slicets of the Anthority for-the years to June 30,
1951, 1932, 1053 and 1064, have been certified by the
Auditor-General,

Arrenpix No: 7—Rerort Para. No, 08, '
OPINION OF THE SOLICITOR-GENERAL.
{11th February, 1955.)
ALUMINIUM Ix\'nvpsnw Acr 1044-1064: WHETIER A A[EMBER OF THE A P [of is

'ROIIIDITED. FROM IAVING A

In accordance with the nrrangements made at.the conelusion
of my' evidenve on 7th December, 1054, the Seeretary to: your
Committee hns informed me that the Committec desires to have
my views on whether there i3 any legal or ethical prohibition

A h

on: o wember of the tral P

InTEresT IN TRANSA

wiTH, THE. CoMY

decislon seem to be the main clements, In the absence of
specifie legal: proviston as tor the-members of a.publie corpora+
tion, I would myself be disposed to treat the company rules as
;\vﬂordl.lll_;r; general guldance on, the ethical' duties of a

m-

Ce
mission having o pecuniary interest, elther personally or

Thus I would' think a-Commissioner is under
igation not to participate knowingly in a
¥ e Comi in_which he has a- direct or

through a compuny in which he is the major n
fons with the C on, The p matters in
relation to which it is desired that I should' consider this
fquestion are the Wessel Tsland Savvey, the purchase of the
“Mawarra ® and the purchase of the “Unit” crane,
2, Strietly from the lawyer's point of view, to ask whether
o person is “prohibited from entering into” certain trans.
actlons i3 perhaps to state the lssue too i

indirect: finarcial. interest, or at least to: disclose fully the
fact that he lns such an. interest. DBut these mattérs of
conseiertce and propriely are highly personal in character, and
1 cinim no' anthority for the view T have expressed.

4. Tt 'is ot necessary to set qut in any dotail the facts of
the three matiets sientioned, As I understand the facts, it 16
elear that, in the first two matters, the Conimission’ entered

. The
lnwyer would wiel' to ask, for example, whether the person
entering into mteh n transaction committed an'offence by doing

+s0: or whether the transaetion itself was prohibited by law,
aud therefore fllegal nnd void; or Whether by entering into
euch & tramsaction & person rendered his olliee vacant, or
heenme subject to some other elvil' disqualification. I have not
been able to find any legal nuthority which is directly in
point. Close inquiry however hus confirmed the view which
I expressed provisionally in the. course of, giving evidence In
December last, that there is no legal prohibition, in any
relevant sense, nguinst such a transeetion,

3. I approneh with the utmost diffidence the further question
whether theio Is any prohihitio,; as a matter of ethics, aguinst
transactions of this kind. This is a field in which the lawyer,
as_such, elenrly hus no elaim to expertise, Tu the fleld of
ordinary  commereinl: company 0
dlreetor in relation to contracts with the company aré usually
eavered by strict legal rvler, in which a dut’{ to make full
isclusure of interest and ¥ ikstain from participation in the

ractice, the dutfes of =

Clielrman, Mr. Witson, lind o ‘péeuninry interest.

tespect fo thece tranenctlons, 'Mr. Watson declared his
interest to the other menibers of. the Commission nnd refrained
from taking part both in the subscquent.discusgions and in the
voting, In the third (tho “Unit” eraue) master, &. company
fit which Mr. Watson, had o peewniary interest was appointed
to act on lichalf of the Commission, but at o time when. Mr.
Watson was not a member of the. Commission. For present
purposes, therefore, the purchase of the “Unit* crane appears
to require no further consideration,

5, There is Tittle Iaw an the subjeet, of a statutory or public
carpatation contriicting with 4 member-of .the corporation, In
the case of pliblic corjorations cstablished for the purposes
of conducting commereial undertakings, it is not uncommon for
the Acts under which they are established to provide that a*
member-shall b deined to have vacated his office in. the event
of-his becoming, intevested in n contract with. the: corporation.
Examples may be found in the dustralian.National Airlines
fet 1045-1952, section 14, gub-scations. {1). (f), and. {2), anc

into relations with 2 company jn whicl its tlmﬂ
it!

8%

the: Broadossting Aot 1942-1054, seation 16 (f). There.is no
ravislon to this.effect in the Aﬁumlnlum Industry Act, It is
mportant to note, liowever, that the Act does not provide for
the appointment of members for flxed terms, and that a
member of the Commisaion who s guilty of any conduet judged
lﬁ\pmmr conld rendily be removed from office at the Minister’s
dlscretion,

G, In defsult of express statutory provision, ome naturally
tirns to-conslder the rules of common law and equity, Here
again, there:Is no rule expressly dealing with the position of

,members of a public corporation. uity, however, hae
doveloped a swbstantind body of rules to regulate the conduct
of thowe who stand in o fiduciary relation to others, These
rules: have been applicd to the position of & director of an
ordinary public company lncnr‘mnted under the Companies
Acts, In connexion with contracts with his company.

7. Under, the: Compantes Acts there Is no doubt that a
director stands in a flduciary rolation to the company-—that is
to say, in cffcct, to the shareholders.. Tha matier s muu;}'l‘y

Tat vA

members of a public corporation, is supported by Profesaor
Triedmann n his recent book “Law and Social” Change in
Contemporary Britain”, p, 204:
“ Agnin & particular member of the hoard may have been
gant or in fons entered into on
behalf of the board, Docs the analogy of compsny law
apply? For the reasons given above, it is submitted that
it does not. Iubile corporations are special public
authorities, not commereint companies, and the remedy of
Parliament and Goverument must be political, administra-
tive and disciplinary, Tha Minister cannot he compared
to n winority sharcholder,”

12, Even if these views ure wrong, and a court of law in
Australia would apply to the member of a publie corporation
the equitable rules relating to the dircetors of companics
under the Companiea Acts, I do not think that, in the facts and

ireur disclosed in h f above, any breach
of these rules wonld Le held (o have teken place, There was
full disclosure and non-participation and, even if the con-
still vremained executory (i.e. unperformed}),

denlt with expressiy by the Articles of A
flduciary position of a director was stated, in, some of. the

earlier cases, in such far-reaching terms as to-suggest that, in.

the absence of express anthorisation in the Articles, a contract
between a director and his company would ba void. On that
view, such & contract could properly be eaid to be * prohibited *.
This, however, can. no longer be regarded ns the law, In
Qeorge A, Bond & Ca. Iitd. v, Hond (1030} 30 S.R. (N.S.W.}
16, Sir John Harvey, whose authority in matters of ity
stands high, held that such a contract was not void, but only
voidablo at' tho optlon of the company, Further, Sir John
Harvey went on to hold that, even in the abscnce of any
expresa provision in the Articles, a director could always
make s valid contraet with his company upon due notice to &
general meeting, and upon full’ diselosure of his interest,

8. T aliould perhaps add that a director who does not disclose
to his fellow-dircctors an interest he has in a_proposed contract

T do not think n eourt. would atlow the Commission to set
them aside.

13, Probably it is because there nre no relevant rules of
esmmon. law or equity dircetly applicable to tho position of
members of a public corporntion that express statutory
provision for the vaeation of office is so often included in
statutes setiing up public eorporations. Where flxed terms
of office are catablished, some such protection of the interest
of the Crown would seem desirablo In most cuses, It may
not be considered so necessary in = case where, as here,.
members hold office during pleasure and where, morcover, the
Minister ia to be kept fully informed of the actions of the
eorporation,

14, It might perheps. he considered that a member has an
ethical duty to bring his conflicting interest expressly to the
notice of the Minister rather than to rely on. the {(lnistnr

with the company i guilty of an offence under the C: i
Acts, This statutory rule, however, docs. not extend to the
membera of a public corporation.

9. Nor do I myself think that the equitable rules which
govern the relation of a director to his company can be said
to.extend also by analogy, as a matter of law, to the member
of a public corporation, in his relations with the corporation
itrelf, The fiduciary position of a director under the
Companics Acts springs from his subordination to the chare-
holders, by whom the directors ave usually: elected and with
whom in general meoting lies commonly the ultimate authority

.in the company. There is no real parallel in tho case of the
public corporation, for while the membera (Commissioners or
as the case may be) actually copstitute the publie corporation,
it. is the shareholders and not the dircctors who conatitute
the. ordinary company. T do not find it hard to secept the
proposition that a member of a statutory public

g the rom a referance in the minutes;
but that. matter is outside the realms of law,

15, What I have said above will indieate that in my view
a member of the Australinn Aluminjum Production Commis-
sfon who had a pecuniary interest, either personally or through
a company in which e wap tho major sharcholder, in & trana-
netion with the' Commission did not thereby commit an offence,
nor waa the transaction jtself illegal or void, nor did the
entering into: the transaction render vacant the offics hold by
the member, The romedy of the Minlster, if not satisfied
with the actions of the-member, Is to recommend tho termina-
tion of hin appointment, Where, as hers, the member is 110
longer in office, mo further action at law wonld seem to be
enlled for, or, indeed, to be possible.
. 16 You will I think be interested to sce the manner
in which this problem was ox[;rcssly dealt with last year in
tho‘Ac't constituting the United Kingdom Atomic Encry

has fiduciary duties. But they sre, X think, owed ta the Crown,
ar in.personal terms to the Minister, not to the corporation of
which he himself is & part.

10, In o real' sense, the gharcholders in an ordlnary
commercial enterprise are the company, But the Crown, ar
the Minister, stands outside the ml)ublic corporation, The
col}wrltion coyld hardly he allowed to cscape its lisbilities
under s con{ract.jn which one of its members had an {nterest,
merely by 'reznn of the foet. that in mnking the contract tho
member had acted in Lreach. of his flduciary duties to the
Crown. But an the other hand the Orown would have no
linhilities under- such a.contract, so thore wonld be nothing
which the. Crawn could;set aside. In other words, there Js no
striot analogy betwesn: the position: of the company: director
and'-#hat of e momber of -& public corporation. If the
company ‘rules, or something. Iike them, are to be applied to &
statutory co([mrnﬂon ‘3t must in my opinion be done by the
Legiglature. © 5

11, The view expressed above, that the rules developed by
the courts in relation. fo the directors .of gompanies under
the Companios. Acts.do mat in terms apply to the position of

a publie corpor sitbjeet to the direction of the
Lord Presldent of the Council. Section & in the First Schedule
to the Atomic Encrgy Authority Act 1054, is ns follows:—
“86—{1) A member of tho Authority who is in any way
directly or indireetly intercsted in n contract made or pro-
posed to be made by the Authority shall, ns soon as possible
after the relevant civcumstances huve come to his knowledge,
disolose the nature: of his Interest at a meeting of gm
Authority. i
“ (2.} Any disol made undor sul (1) of
this, paregraph shall be recorded in the minutes of the
Authority and the member—
(a) shall’ not take part after the. disclosure in an:
deliberntion or decision of the Authority witﬂ

reapect to that comtract; and

(b) shall be dlsretvardcd for. the ‘p\ll'[luse of constituting a

quorum of the ity for any such deli
or declsion.”
This provision is probably based on the rules applicable in
ordinary commercinl companies, It does not, as you will note,
deal expressly with what s to be the effcet, if any, upon a
contract where the requirements had not been complied, with,

Arrxivpix No, —-Rrporr Para, No, 108,

REPORT OF THE BOARD OF ENQUIRY APPOINTED BY THE' PRIME MINISTER TO INVESTIGATE CE
STATEMENTS AFFECTING CIVIL SERVANTS, T CERTAIN

PRESENTED TO' PARLIAMENT BY COMMAND: oF HIs MaIFsTY,
Frrruary, 1028 (Cup, 3087).
[Extract from pages 20-22, paragraphs' 54-80.]

We think in conclusion that we ghall not be travelljng
outside our terms of roference if, as threg Civjl Servants of
sonie cxperience and jealous for the honour and tvaditions of
the Service, we indicate what we conceive to ha the prinsiples

F.2084/65.—1

shich should regulate the conduct of Civil Servants—whether
ongaged in Home Departments or on diplomatic missions—in
theit relation to the public.

His Majesty’s Civil Service, unlike other great professions, is
not-and eanpot in the nature of things be an au&nomoun pro-
{ersjon. .In common with the Royal Navy, the Army, and the
Royal Air Force, it must always be subject to the rules and
vegulations laid down for its guidince by His Majesty’s



Government. This written code s, in the case of the Civil
Service, to be found not only In the Statutes but also in Orders
in Councll, Treasury Circulars mnd other divections which
way {rom time to. tfme be promulgated; but over and above
these the Civil' Service, like every other profession, las
ita unwritten code of ethics'and conduct for which the most
offective: sanctlon lies in the public opinion of the Service
jtaclf, aud it is'upon the maintenance.of:a eound and healthy
public opinion. within the. Service that.its valne and efficiency
chiefly depend.

And Jastly, hls position clearly' imposes updn him restrictions
In matters of commerce and buiiness from which the ordinary.
citizen is fres. '

Between the regular investment or management of i
privaté forlune on the one hand, and. spsculative transactions
i stocks, exchange or commodities on the other, there are
obviously nunierous gradations, and it may often be.difoult
to draw the- precise- line of demarcation betwoen what Ia
lawful aml-what is ‘lp\johlbll'ed;, it may ‘even.be inadvisalle to
ko the attempt, heeause miny thlngc,‘rthou L tawful, miry

The first duty of a Civil- Servant. is to give: his.
alleginuee to the State at all times and on all oceasions when
the State has a claim upon his services, With his private
netivities the State ia in, general not concerned, so long as
Iis conduet therein is not such ag.to bring discredit upon
the Service of whicl he.ds. & member, But to say that he'is
rot to subordinate his duty to his private interests, nor-to
mnke use of his official position to further those interests,

to say no more than that he muet hehave with common

Yot he

ut: some
on_one aide:of the-line rather than upon the other. It.might *

well: be desirable for a Civil Servant in all ‘eircumstances:
to avold 3! wholly apeculstiv ¢h 3 bul
where he: is. employed in any Department to which, whether
righfly or wrougly, the public attribute:the power ‘of abtaining
speein] jnfotmation, such as the futuré course of political or
financial events likely to nffect’ the ries and fall’ of markets,
flm‘n‘ wo -assert unhesitatingly that pnrtlciyltlon in euch.
o

3
hemesty. The Service exucts from itself a higher atandard,
beeanse 1t recognizes that the State da entitled to demand
that its scrvants shiall not only bo honest in fact, hut beyond
the reach of nusplclon of dishonesty. Tt was.laid down by vne
of Hig Majesty’s. Judges in' n case some few, yeara.ago that
it was not merely of some importance. but. of fundamental im-
partance thet in & Court of Law justice «hould mot anly be
done, but should manifestly and undoubtedly be seen he
done; which we take to mean that public confidence in the
administration, of justice would be glisken if the least nusqi-
cion, however ill-founded, were. allowed: to arise that tl hm

1 not only v g Dbut wrong,
The knowledga that Civil Servants eo emﬁloyed are engaged. in
thiem conld not. fail to shock publie. confldence- at, home, &nd,
especially’ 3t matters of foreign-.exchange are involved, to
produce-a, deplorable effect upon- opinion abroad.

Wo: content oursclvea with daying: down these general: prin.
¢iples. which we' do not seek to. eflbonbe‘ into any detailed
vade, if only for the reason that'their.applieations niust neces-
anrily viiry according. to' the position, the Departnent and: the:
work of. thé - Civil. Servant concerned. Practical tules for the
ildance of ancial. conduct dlelw“d" .leo as much' Jpon the

course of legal proceedings could in any way 13
Improper motives. We npfly without hesitation an analogous
tule to other branches of the public gervice, A. Civil Servint
i« not to subordinate his duty to his- private interests; but
neither is he to put himself in a position where his duty
and' his intcrests conflict. He' is not to make. use of his
officla] position to further those interests;: but neither is he so
to order his private affairs &s to allow the suspicion to arise
that a trust has been abused ‘or a ‘confldence betrayed:
These: obligations are, we do.not doubt, universally recognizéd
throughout the whele of the:Service; if it were otherwise, ts
publie eredit wonld he- diminished. and: its usefulness to the
State. impaired.

It follows that therc are-spheres of activity legitimately
open to the ordinary. citizen in which, the .Civil Servant can
plni' o part, or only a limited part. Ho is not to indulge *n
politieal or party controversy, lest by so doing he should'appear
no longer the disinterested ndvieer of Ministers or able
impartially to excente their policy. He is bound to maintain
a proper Teticence in qiscussing public'affairs and.more parti.
cularly those with which his-own Department .is concerned.,

pereep of the Indivi upon for-
mulas; and the surest guide will, we hope, always. be-found;
i the- nice and jenlous horour of Civil Servants themselves,
The publle expects -from them a standard: of integrity and.
conduet. not only inflexible.but fastidious, and has not been.
disappointed in tho past, We are confident that we: are
éxpresaing the view: of the Servico when we.gay that the publie
Iinve a right.to expect thet standard, and that it-is the dity.
of the Service to see-that:the expectation is. fulfilled. -

We have the honour-to.be,
Sir;
Your obedient Servanta,.
N. F, Warnex: FISHeR. .
Mavcory- G. RAMSAY.
M. L. Gwyza,

Treasury Chnmbe;s,
Whitchall, 8.W.
Februsry 25, 1928, .
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PERSONNEL OF THE. AUSTRALIAN ALUMINIUM PRODUCTION: OOIMBSIQN..

Flnsucls! Year, Comhminton. Gecretarial, Accounting and Stores Staff. | ‘Techinicat Stafl,
194050 vo | At this time the Commissioners were— | At this time, thées were—. A this time, thess wéire— -
g mbers— - Secretary—Mr, Dodd .. . Geueral Suf M Bv&l!'\
Q, H.Watson 7, A H.O—Mr. o Technioal § dent—Mr, {ari
W.Bootd .. (20th July, 1948). - _ michael. N
L, R. Benjamin L Tasmania Accountsnt  Launceston. Fiald Engl McDowell
W. B. Williams b W {8th Septeraber, 1049) Chief Chermist—Mr. Dunt
Deputice— . Acoountant Melbot -Mr, Vi 18t Jenuary, 1960—Mr. Bell appoin.
. H.TorP -+ Vaommonwealth (24th Ootober, 1049) {od Reduction Superintendent
P, otte .. t . |- otk “i‘:. B‘nhilnm
. | sppointed it Enginser.
, fTsmens .. [ oot Apei, Yob0dee " Lackey
"~ appointed Chief..
20th Jane, 1080 By el
1050-51 ... | Asat1949-50 . - 20th -Ootober, 1950-—Mz. “'Leckey,
:gpolnml Chief N
' 16th™ February, l'lll 1—Mrz, Keast:
28th August, 1950—Mr. O, C. Robert.
J|,;;%0n appointed: Aocountent. H.O. |/
26th June, 1951—Mr. Woodall resignéd
195162 ... | 20th My, 1952—Mr, Topp disd. .. | 3cd Auguwt, 1951—Mr. Green [ 20th Febtuary, 1052—Mr, Carmichasl
4 PP appointed to Commission Staff resigned i
Decomber, . 1951—Mr. Ward' ¥ :
sppointed as Senjor Coet Clerk |-
Ist Junusry, 1952—Mr. Viret trans-
forrod to Bell Bay ’
14th Januszy, 1052—Mr, Wilmshurst,
A wﬁneedu Accountent ' [
 28th Jiine, 1952-—Mr, Ward appointad”
Amistant Cost-Accountant .

4

195458

89
Tinanclal Year. Commiauton, Becretarial, Accounting and Blores Staf, Technlcal Stafr,
196353 20th September, 1952—Mr, Conde

195854 ..

1t 4 July, 1952~ Stevens appolated
al

| Int lemymber, 1952~-Mr, Hibberd an

,  informal Dug;ty

| 24th March, 1953—Mr. Packos died ..

17¢h April, 1053—The Commission waa
| teconstitoted with-.

Mr, Brodribb ..

ﬁm .:i‘!l.s Commonwealth [

. Mawdby .,
Mr, Bennott .. Tasmanin ..

[ Av st 17h Apri), 1053 ..

As at 17th April, 1958 .

9th . Ontobo
A)

i 0]
b e,
resigued

appointed as Chief Accountant
umfpo

un
‘October, 1052—Mr, Wilmahurat

resigned
9th October, 1852—Mr, Green demoted
to Amistant Storea Superintendent
otobor, 1052=Mr. Wheeler
inted Stores Bvl;perlnundont
r, 1952—Mr, "
Coat Accountant
Ootober. 1952—Mr, Viret q?)oinud
m Finance Inspactor {Internal
u

Pl
Ootal

‘813 January, 1053—Mr, Green's sor-
) )
20th May, 1953—3ir.. Ward appointed

g Accountant

1953—Mr. Robertson

No movement of Senior Stalf

tersd to Superintendent of '

" | Noyember, 1053—Title of Mr, Ward's
office all
Accounts

16th August, 1054—Mr, Dodd Ieft ..
16th September, 1054—Mr, Conde

resigned

14th January, 1955—Mr. Badman
took up hisappointment as Business
Manager

‘ard’ appointed {'

19th Sopteraber, 1952—Mr.. Starey
appointed as_Assistant Meohanical
Construotion Engineer

16tk Septembor, 1953—Mr. Adsmson
seconded fram B.A. Co. as Alumina

Buﬁrlnundnnt

1th h, 1954—Mr. Storey appoin.
ted ss Asmistant Planning oor

Int May, 1954—Mz. Dunt retumed to
Public Bervice

10th May, 1054—Mr. MacKenzie
appointed as Chief Chomist

' 30th July, 1954—Mr. Leokey’s servi
th lnyted 0y's servioen

rmina
Gth Auguat, 1054—Mr., Bell reslgned
29th September, 1954~Mr. MoDowsll's
services terminated
7th October, 1054—Mr. Debonham
gmmohd to Acting Works Manager
Tth Ootober, 1954—Mr. Storey pro.
moted to Acting Chisf Engineer
10th November, 1954—Mr. A, B, Joncs
appoini as Reduction Superin.
tendent (seconded from B.A.C.)
19th January, 1955—Mr. Storey’s ser-
‘vioes terminated

A

ArpENDIX Nq..iO.-‘—iinon Pava, No. 159..

DRAFT CONTRACT WITH AUSTRALASIAN
Ct

Copy.
Form No, 18,

"4’ Albert.stieet,

Sydney.

Australasian Clvil Eagineering

Piy. Lid.,
4 Albert-street,
. Sydney,

and
survey in the Wessel I:!-nd:, N.T.,
s

Date: 22/2/1952,

specting
&? the

of a bauxite-pro

in_sccordance w.

CIVIL ENGINEERING PTY. LTD,
(e) The specification and purchase. of—

(1) prospecting aud general engineering stores,
plant'and equipment, and surve, apparatus,
required for eficlent conduct of operations;

(i1) housing materinls for shorebrsed eamp or

including inter alin:—

(a) The design, ‘and execution: by an: &
‘building contractor, of modifieatior
to the vesse] “ Ilawarra * to make:

. messin
. d2) Technical advice

general i
and ‘foodstuffs (including, refrigerated

the requirements of.the survey,

The design and detailed ::ﬁnilus-nf the cost of

‘this work shall be présented {o and approved
Commiasion hefore the work is
possibls despatch of tha

(®) The engsgement of the ;

compmene
ship to Darwin fs
's;company.

(o)

Navigstion Authorities:

{d) The en

is of any squi
wenlth Director of Navi

gagement and divéét!

by the
Earliest
Tequired, "

of: the Commén.
gation. ‘Anﬁuﬂw‘ -Stater 1,

{on of ‘personnél ‘requiredi -
to earry out prospecting’ operations. R

Andy el Yo ryl

pay to your Company-—

(b)Y all g0
. mi

‘n fe
el

particularly in
operations, {ransport and wireless services, manage.
ment of labour and maintenance of adequate food
and general supplies,

" “In consideration of the ahove services the Commission wil)

eanips for the prospecting g-n‘,y, including
Tmesirooms, office, stores an

amenities, an
of same.

(i) vt
. vietuals for the maintenance of the parties,
(f). Provision and control of tramsport, llbolfr len‘d

materials, -?d adequate: camp maintenance and,
services,

the general conduct of the survey,
fting, drilling and eampling

(@) a huying commission of. 5% on all equipment pur-
chased by you with the Cmunmisntou’:qnpng‘nl;ll -
coimection with the engagement of Iabeur,

ce and repair of engineerin uipment,

messing,. housing,, and other generllgcn:(tla gf the

sitven, p:: .zpprfq\'g_d h;;: th? Comg;iulon ; snd salary

o 0 s of_ you

o t,”‘: lﬂél‘fx ' o your Engineer directing operations
e o 124% o

1 costs mentioned in (b).
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Arrenpix No, 11.—Rsroxr Pira, No, 234,
COMPARISON OF ESTIMATES OF THE COST OF THE' PROJECT.*

Retimate of [ Fatimate of
300000 | . 000 | 1 »
T e, —_ 1goets
' B o . N fad e
E ! ' s \
Site and Devolopmene (lnu!udlng m-d. dninp, . & A, CarmaL Cost oF Praxt— £
water services, &0,) St e | 146,000 -Plant, Bquipraent and Material’ .. 5,400,000
Al\lmlnl Works— N . PO 2.“1.000
n lldx . v | 823,000 | y Admlnhtnﬁnn. Ed\ublbhmt [ 887,¢
. o 421,000 hl . . 581 000
Reducnon Works— . Eetimated femp snm provi‘n&on In Hn. A
Buildings " av | 405,000 | oonta to. m Jmnry, . 317,000
Plant (including Mﬁﬂen) 996,250 -
leneral— . L . . ‘5,868,000 - §,262,000°
Adminhmuon Buildings, Clumge Roomu and, .B. Womxing Carrfarn . . 918,000 | 1,022,000
c;n o e 88,750 | .C. InvesTI0ATIONS— i
ulpmenc and wervioes “ . 1,000 . thor&nxiupﬂorw st Jnnulry, 1951 82,000 | 82,000
Working Capital (h\nluding -mm) . - g Weseel Inlands In tion . " 134,000
Contingenaica . 150,000 D ‘PROVISION FOR Pn.w: INoREassst o] 985,000 .
! _&OOO.W) i 7,350,000 (10,500,000.
+,The 1043 setlmate 13 not, a8 can b sesn froes the Tnble, compiled on the same baals &3 the two lter sstlmatos, but 1 nstuded o give an ndicatton of the
e b o S34h000 s ok Fcndod o 5 catlnat of the cost,subzibted b the Commlsslon to the Mintster in September, 1951 ; but was incladed.
12t Subm ot Coblunt I8 ycemmber, (951, 7 b, 10813

Arpennix No, 12.—Rerorr Para. No, 241,

EXPLANATION OF INCREASE FROM 1951 ESTIMATE OF
£7,260,000 TO 1953 ESTIMATE-OF £10,600,000,

Increass of 1053 Estimate
over 1951 Eatimate,

Faciory Capital Codl.
{a) Increase dus to movement in wngu and’
ynou (botween Janue

nne, 1952, for plant

ang
‘?uqnfpment,
lnnflorry. 1651, an

5‘%

‘Iabour -n 3} 1
IMB.OW .87

®) L a

i) s
\vhieh show'rises in exceas of move. '

ta in cost indices

[0} Ilwnueo due to tbe obllgnlon to pay

redm 1 and'sddi.
o on the. advneo of the Com.
's tochnical co

to omizsions and dhenp
e 0io8 in the uumm nl‘ Janusry,

Customs

ms duf
{d) Net incresse dne
tigns ma

mission'
© Inmm dne
1

JTalands in

Working. Capital.
(f) Net. lnwn dus to monmene in yriou
and freights i

@) lnunue d\m w sxpendlhn on Wuﬂ .

investigation

sl | 18
. 60,000 2.

nsultants . | 70,000 2

e 6200001 14

3,009,000 |

| aone0| s

3,116,000
| 1msee| T 4

r3.260000» '

k1

o

OQUTLINE ORGANIZATION CHARYS: 1952 AND 1954,

81

Avrenpix No, 13—~Rerort Paza. No, 263,

Ar 30tit Juxe, 1052,
Chaieran and Commissioners

Genorl Manager (Bell Bay)

Engincering
(Assistant to
General Manager)

Chamh')

Goneral Manager {Bell Bay)

Secretary (Sydney)
Melbourno Sydney Accounts
‘(‘1'3';".‘?;‘.‘.“?&"‘ v ‘Acoounta Ascounts (Chief
Enginieor) (Accountant) (Accountant) Accountant)
Stores.
Av 30rm Novimesr, 1054,
Chairman and Conintissionvrs
Secretary (Melbourne)
Clerical

Finance and Stores
(Business Manager)

Production
(Worke Manager)

Enflnming
{Chief Engineer)
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Aerennix No. 14—Panr IL, Bana, 20,

Poser

LEGEND
&Exrsty Dagl ———rete

| Haler fine

W W

Bell Bay, 6 miles from Tamar Estvacy, was chosen as
the site for the World’s first, complete  Aluminium
smelter in the Southern Hemisphere firstly because a
deep water port could be built alongside the plant
(near 100,000 tons of materials will be shipped in and
out by sea annually) and secondly because water and
cheap power could be obtained 40 miles away af the
head' of the Tamar,

1

Arrenpix No, 15—Part 1L, Para, 67.
THE AUSTRALIAN BROADCASTING COMMISSION.
MeMORANDUM SULMITTED To TUE COMMITTEE By TiE CIIAIRMAN, DATED 22ND SERTEMBER,, 1955,

1, Thequestion of conveying information to a Minister by a
statutory corporation is fundamentally bound up with the
degres of public: accountability which” may lie at the door
of cither: party, For example, it wounld seem that the con-
veying of ‘information of a detailed character to s Minister
would' thereby involve him in some ms]wnslblmy for the
matters which have been: brought under his notice, a respon-
sibility which it may not be tho intentlon of Parliament that
lie sbould assume aund which properly should: rest with the
corporation. In other words, it would scem that the supplying
to the Ministor of information on activity or deciaions coming
within' the clear jurisdietion of tho corporation, could Le
embarrasaing to the Minister much more than to the corpora-

tion' itself, the latter, in effect, devolving on the Minister

to suy that the provision of the Annual Report, the cunnnents
{ the Awditor General, the details of contracts over a specifled
amuwnt and the informal laison between the Chalrman of the
Autharity and the Minister, are adequate for this purpose.
For the renvons set out.above, I would not consider that the
-u‘pplying of tho detailed minutes of the Authority to the
Miuister: would he other than cmbarrassing to himi, and in
rome cnses to the Authority, which should be in a position
freely and frankly to discuss. its affnirs and to record such
discussions for its own' confidential record, Further, I would
doubt. the practical efficacy of the propossl. One of the main
veasons for Dlishi is to relieve
Ministers already ut, full stretch with their own departments,
from heing burdened with. the ever-growing complexity of

through. the informmation some portion of which
the Act misy have laid squarcly upon the corporation. gt
would thereforo follow that the degree of information with
which the corporation ehould supply its. Minister wonld
ultimately depend upon the. aveas “of respongibility laid
reapectively on the Minister aud the corporation in the
relevant, Act.

2. It .seems clear thut the essential purpose which jmpels
Parliament to establish a statutory' authority. tu undertuke
vome form of public activity, is precisely that of devolving
somo. portion of a Minister's authority and, therefore, respon-
sibility on a special body constituted with that degre
independence necessary: for the purpose. It is eurcly for this
reason that Acts incorporating Fublie Autlorities are normally
precise in sctting out the reserve powers which ave held by
the Minister as well as the powers and functlons of the
Authonty itaelf.. The degree of snch reserve powers would
abviousty depend upon the nature of tho activity to he carried
out by the. Luthor ty. In the case of our own organization,
for-exnmple, the Aot sets out in detail powers of the Minister
1clating, Fo‘ onr finances,

3. On the otlier hand, however, the Act specifieally impoges
{ull discretion and, therefore, accountability on the Commission
for all brondeesta (other than parliamentary) which are of
political or controversia] nature, for the obvious reason that
the oxereige of inl and rep: judg-
1ent on these matters was one of the main reasons impelling

i to set up the C in the firat place rather
than that the National Broadcasting Service ehowld be
operated as a department of Government.

4. In tho case of a: husiness undertaking, whero it can he
assumed that the main purpose of Parliament in sctting 'ug

activity,
8. Unless one is steeped in the affairs of an organization, its
minutes of ar i

and would hie an intolerable burden on the Minister if he were
seriously to study them, The ehief objection, liowever, wonkl
be the one mentioned nbove, namely, thnt having before himy
the detail. of the Authority’s aetivitics, lie could not fail to
e inv n. & responsibility of which it was the intention
of the Act he should be relieved,

9. e abveree of any addition of this kind to the Minister's
responsibilities muet, of course, be a <ubtraction from the
wuthority of the corporution concerned, It is usually cousidered
to be sxiomutic, ns a practi )f ve ndministration,
that any given responsibilities should be mntehed hy ndequate
nuthorily to disclurge them. If all of the decisions of a
statntory corporation wre to be subject to detailed wcrutiny
and query by the Minister or offfeinls to whom he muy delezate
this Tunction, those whe hmve the statutory responsibility for
the munagement of the corporation conld hardly escape the
feeling that thelr authority was heing circumseribed or even

uch an would most certainly
tend to encourage the corporation, to pluy safe and te he
content with smail achievements rather than to teke auy risks
raleulated. to gain outstandivgly good results. In short, any
system of detuiled oversight designed to i
from making mistahes, enuld . wtifl tinthe as to leave
it Nittle room to do anything worth while at all,

10, Alternatively, it is reasonable to assume thut private.
citizens of some wtanding and expericnce wonld be loth to
undertake public: responsibilities of this nature unless an
adequate degreaof trust and authority were to be delegeted,
- is that private persous. of standing feels

the Authority fs to sccure: axpert business n ]
should imagine. that the area of responsibility resting on.
the Authority (and' thereby rclicving tho Minister: of. an

i measure o i would lie precisely in
Uhisaren of management. The reserve powers. of the Minister
would: take the form of his approval of contracts above a
certain figure, his right to appoint or dispense with his Com-
missioners ‘either at pleasure’ or at. short. term, and_in the
recelpt of an Anununl Report in' a prescribed form. Further
governmental conirol, of course, is. exercised through. the
netlvities of the Anditor-Genersl: In' the case of o business
undertaking, however, as in the caso of this Commission, it
would seem that a definite area of authority and respon-
sibility hae been' delegated to the Authority. Indeed, there
would be-no purpose whatever in the creation of an Authority
if this were not the case.

8, Quo is therefore entitled to assume that in the case of o
statutory authority there are distinet areas. of Corporativn
and Ministorial responstbility for which ench mmst be held
accountable and which cannot be shared,

6, Mr. Horhert Mortison's views on this point, as sct out in
the copy of the report you kindly sent to me for my informa-
tion, underline'this pringiple very.foreibly, That tha ultimate
responsibility for the Corporation’s activities must remuin
with Parliament throngh a desilgnntcd Minister does not, in my
view, jnvalidate this point. If Parliament or the Minister
hiive. reason. to_complain’ of the dctivity of the Authority,
the vemedy s in the use of. the roserve. powers which. are
usuglly adequete, A Minister should riot. be )leh} aceountable
tor detailed activity of & corporation if it is-within thenrea of
responsibility given to the corporation in the constituting
Act, .

7. While theso broad prindiples appear sound, thero remains

the: difficulty which I note your Committee hus faced ‘iin
n

own
privileged to take some such part in publie affairs.ns iz nffered
by the activitics of atututory corporations, and feel honoured
to- give servico well out of proportion to the financial: enoln-
ment involved. 1t would indeed' he tragic if Ehis veservoir of.
devoted public service should be dried up by lack of trust on:
the part of Parlinment, espressed in terms of unduly abridged
authority and responsibil I would venture to suggest that
if eloser attention were wiven to the calibre of members chosen
to assume the resy y o rtory i here
would be less demaud or necessity for Ministerial supervision,
11 Further, it is my considered view that it would be far
preferable, in the velations of statwory corporations to their
Miniaters and to Parliament, if speciel committees of Parlia-
ment were set up to review in detail the activities of the
corporation, say every three years, than that any attempt
should he made for closer day-to-day supervision. With regard
to this corporation (the AB.C.), T have always advoeated a
triennial Parlinmentery review for our own as well as the
community’s entiefaction,

12, That is uot to say, however, that u corporation should
regar elf as free to adept any means to achieve the ends
for. which it was established. It is most obviously desirable
that the means it chooses should e reasomably” consistent
with the policies of the government of the day. For example,
it would clearly be most undesirable for a corporation to
grant its employees puy and other conditions quite out of line
with those granted to similar clusses of cmployees in other
branches of the Government service. Consisteney in tle-e
fiolds can usually be achieved by understandings reached
hetween tle corporation and the Minister, To assist towards
this end, departinental representatives have in some cases
been appointed to the boards of some corporations,

13. A further. isane in the watter of information is the

respect of the Aluminium C of

actual practice how the Minister—while. clearly not respon-
siblorfor the use by the Authority of the. delegated aren o
power—ean be sufficiently informed of ita cperation to know
when; it is desirable: for him to exercise his reserve powers
(for example, to alter the personnel of his Coinmission or
to refuse further moncys). On-our own experience, T venture

F.2964/55.—8

of the Minister to answer questions in the Honse
on the activities of the Authority under him, I would not
agree with those United Kingdom commentators on this
point that the Minister should refuxe to answer questions on
matters which are clearly within the jurisdiction of the
Authority, Indeed, this is one of the legitimate and healthy
menns. by which a Minister ean have brought to his notice any
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aetlon of an Authority which may vequire his atteation. In
practice, it 1s cnstomary for the Ministor to secure the answer
to u quest on {rom the Chairnn of the Authority concerned
und convey it to the questioner und the Honse vy the answer
of the corporation, with or without his own comment, There
appears o reason why this praetice should invelve the Minister
in assuming responsibility for the actjon: queationed if it is
within the jurisdictlon of the Authority. Apart from these
regular means of conveying information to the. Minister, he- is
supplicd with » report on: any specific matter which he may
request.  However, the informal discugsions between the
Minister and Jis Chairman could, in our experience, be
taken as providing him with the best yeneral apprecintion of
the Autliority's dvings.
1. A finu] issue in this relationship is, of conrss, the extent
Minister's reserve powers. Of fundamental importance,
in my view, is the period of appointment of the members of the
corporation. Some eriticism has been levelled ut the practice
of u{xpolnung the responsible members on o paré-time basis,
on the grounds that efficieucy of operation requires the full-
time atention of at least the Cheirman, and, in some cuses,
the Vieechafrman of the corporation, Such criticism ignores
the wost vital element in Ministerial responsibility and the
final authority of Parlisment. If an adequate mensure of
pend fon and of public bility ix to lie
with the mumbors of a corporation, it Is essential that Parlia-
ment. through its Minister should be in a position 1o change
the personnel of its corporations at short term. This rlgﬁt

1o dispence with meémbors at the end of statutory terms with-
outireason given or required fs the most vital of the reserved
powers and the ong: most m&ﬂﬁelm\l properly exercleed, Such

power: cinnot with cquity bo exercised if: the membera of
the corporution are required to nbandon thelr other nieans
of livellhood, and the appropriste reserve pawers. of Parlia-
ment are to that extent wnduly abridged. It, however, it i
recognized that the fuection of corporation appolntees is
policy-making und supervision only, and thet day-to-day
excetion of policy should be- carried out by the corporation’s
pernnent executive officers, after the mauner of the Public
Service in govermnental departments, no diffieulty in: this
matter should be antieipated,

15. In this connexion it is pertinent to point out that
Ministers therselves (and indeed all Members of Parlizment)
are on ehort-term uppointnient (three years) at the end of
which they face the electorate for a renewal-or otherwise s
the final, 3f not the only, effective sanction of accountability.
In my view; members of Statutory CorYorntlom, who in effect
are carrying out certain delegated Miniaterial reaponsibilities,
slould e subject to %o less # sanction o eneurc effective

itity to Parli through their Minje-
Permanent.or even long-term appointment, with its necea-

ter,
sary corollury of full-time: professionalism s a grave hezard'
in the way of ensuring the cffective safeguarding of the two.
essentinle I Statutory Corporntious, nemely (a) an effective
mensire: of day-to-duy d of and' (b)
effeptive aeconntability to Parlinment,
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PUBLIC CORPORATIONS.

T0 THE C

s By Mp. LEICESTER WERR, READER IN, POLITICAL SCIENCE, AUSTRALIAN NATIONAL

UNIVERSITY; DATED 7TIi SEPTEMDER, 1955.

The Rationale of the Public Corporation,

1. 1t will be apparent that apy View taken of the centrab
eontrols lrproprinte to the activities of public corporations
will be related: closely to the vitw taken of the reasons for
setting up public_corporations as agenties of govermment, In
the Istter connexion it seems to me that the i lay

+ 4. Mr. Morrison stes as the sole justification for setting
up public corporations the need ** to combine the prig-
ciple of public ownership . . . with the liveli-
ness, initintive and’ a considerable degree of the. free-
dom of n quick-moving and progressive business enter-
prise”. o fact, the reasons for setting up public

iven too much weight to the views of o school of thought of
which Mr, Herbert Morrison is the best-known representative.
It is necessary to bear in mind that Mr. Herbert Morrison’s
interest in public corporations arose out of the fact that he
was ane of the first members of the British Lubour Party to see
that natiomnlization of industrics presented difficult man-
agerinl problems. In his view the qualities p! flexibility,
enterprise, and efficiency found in private enterprise at its best
could not be achieveq_in government departiments, and in any
ense enrly Labour sdmimistrations in Britaln felt thut the
¢ivil service was unsympathetic towards gocialism, In the
public_corporation. 3r, Morrigon belicved he had found the
reconcilintion between publie ownership and efficiency.

2, For the following reasons among others it scems. to: me
that Mr, Morrison’s views slionld e regarded with consider
able reserve:—

1. Most of what Mr. Morrison says relates, not to public
corporations generally, but to a particular class of
corporations—those Which have heen set up to muunge
industries transferred from private to public owner
ghip, Corporations of this clags do not exist in
Australia and present highly speeialized problems.

2. In his. comparisons between government departments
and public corporatinns Mr. Morrison fends to under
rate the level of managerial efficiency which can be
achieved In. government departments. Thus, in his
evidence before tho Select Committee set up by the
British Varliament to. inquire into the nationalized
industries he vefers to “a rather red-tapeish unad-
venturous and conventionnlly civil service frame of
mind which js all right in the case of government
departinenis but is wrong in the ease of publie cor-
porations .. There are two_questionable assumptions

ere. ‘The first is that civil servants are eharae-

teristically red-tapeish and unadventurous. —The:
«ocond s that these qualities are “all right jn the
case of government departments™ but not in the
case of public corporations, As to-the first assump-
tion I would say that the qualities wmentioned may
be found in other lavge-seale enterprises besides civil
services and that government dapartments are ns
capable a8 other organizations of a n\xling‘ themselves
to the needs of nmew forma of activity. As the
second, I would hold' that flexibility and n spirit of
enterprise are just as necessary in the management
of, say, the defence establishment or the Department
of Commerce and Agriculture as they are in the
of any public N

corp fn Australia sud elsewhére, are much.

more varied. “For instance, one reason for setting
up public corporations in the marketing fleld is that
this form cnubles representatives of producers fo
take part in the administration of marketing. Again,
it may be assumed, that one reason for establishing
the Australinn Brondeastiug Commission was, the
belief thnt a. broadeasting service might be.perverted
to sectional ends if it were subject to continuous and
detailed ministerial dirvection,

4, Mr. Morrison. scems to assunte that public corporations
ure of their nature more efficlent and. flexible instru-
ments of than gove P
There are mauy cases where the same enterprise
has at different times been managed departinentally
and through public corporations, and comparisons of
results do not suggest any inherent sugginrit in
the publie corporation, Thus, & recent Royal éom-
misston which inquired into the management of the
New Zealand' vailways found that “boards or com-
missions that have been set up to run the railways
have met with limited success . Thc‘rublin corpori-
tion is a device by which certain limitations of the
departmental form of adminjstration can be ovéreome.
1t is not a. vecipe for manogerial effictency,

The Decline of Corporate Freedom,

3. In the past, the vogue of the public. corporation has
heen due to a belief that it.is peculierly suited to the. adminis-
tration of public enterprises concerned with trading or pro-
duction of goods and that *its particular value les-in freedom
of operation, flexibility, business efficiency, and opportunity
for cxperimentation”.* Such o view claima both too much
and too little for the public corporstioin It claims tao much
becanse it exaggerates the extent to which the public corpora-
tion does in fact achicve “business efficiency . " It claims too
Jittle becanse it ignores the wide range of governmental
activitics apart from' commercinl’ and productive enterprises
i which the public corporation. has proved its usefulness,

4. The view that. the public: corporation is primarily &
means of achieving managerial efficlency and, that therefore
relative freedom from Ministerinl and other controls {s: its
essentinl characteristic has another important defect. It
ignores the fact that, over tha last two deeades, the tendency
in all western countries has been' to limit the autonomy
of the public corporation, by policy' controls designéd o

 Toopert_of e FPresidents Commite Aminttrat men
e, Lot Lridents Commites on  Administratice  Manaymont,
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Jntograte ita_activities more closely with governmental acti-
vitles generally and by controls over salary nnd wags scales,
cmyloyee classifications, borrowing and. accountauncy mathods.
In Australia, this tendency has in many respects been carried
t00 far, with the result that controls have by their very com:
ploxity defeated their own purpose, But it has to be realized
that, under modern 8 or
public corporations in such mottors a8 borrowing, investinent,

11. Flually, it fs to be noted that tuany public corporations
functioning “whelly or paitdy w the Lomimenwenlth spiwre
are entieely outside Pué’llu Serviee Bourd eontrol.  This list
includes the  Australis A $ tosd e Aus
tralian Broadensting Conmissiun, the Arhnes Commission, the
Communwealth Bank, the Overseas Telecommunieations Com-
misslon, the Shipping Board, the Steveduiing Industiy Board,
gle Wool Realization Bureaw, xtln; Jolut Coal Buard, and the

current slﬁendhx e and stafiing policy is neither
nor destrable. blic corporations oceupy such a 1nr%e [;nrl
of the whole fleld of government that, ¢ven under a limited
interpretation of tho central government’s responsibilities for
the maintenance of cconomic stability, they cannot be Jeft a
free hand.

6. It is this inevitable growth of central controls whick
crentes the problem of the public corporation in its' present
form. Any public corporation operating on a lurgo seale will
probably be.subjeet to Ministerial dircetion on policy matters,
will have to securc: Miniaterial approval for major financial
transactions, will bo required to keep its nccounts in the form
nrosoribed by the Treasurer, will have its sccounts sudited

¥ the Auditor-General, will, have o Treasury represeutative
on its board, and will re%uim to luve its stufling arrange-
ments approved by the Public Service Doard, Thus, the
fléxibility nud freedom of action which used:to e regarded as
the cssentinl characteristic of the public corporation have
argely disnppenred, and in, the process difficultics of manage:
ment have been accentuated Dbecause of the dispersion ol
responsibility.  Granted that' public corporations still have a
wide sphere of usefulness in government and that. a restora-
tion of their former frecdom is out of the queslion, tie
problem of securing' the efliclent functioning of public
corporations Is to cnsure that the controla are suited. to their
urpose and essential to that purposo and that responsibility
s clearly allocated.

Types of Control.

6. At this point it scems convenient to distinguish two types

of control over the activities of public corporations— .
{i) gencralized controls, applied to all or most public
corporations irrespective of their activities,

{iny spcci&c controls, related to a publie corporation’s
particular activities and objectives and also to the
method of financing its activities.

7. Generalized controls have in the maln two purposes: the
first is ta ensure certuin minimum staudards of probity and
efficiency in administration. Under this leading come, in
Australia, such controls ns are vested in the Auditor-General,
the Treasury and the Publie Service Board. The seconil
purpose is to ensure that the netiviti of publc

I Rajlways C

12, In practice, the Publie Serviee Board i» not the only
nuthotity with power to control the stafling policies of public
corporntivne,  Varticularly in the cnse of public corporations
financed hy ammmal approprintion, it has hecome common for
the Treasury, in the exercise of its financial responsibilities to-
question ealary rates which it vegar e ns mappropriste. 1
think that this overlappiug of anthiority should be eliminated.
It should also be noted that, in the cive of several Important
public curpurations, Ministerial approsal s required for
appointments to pusitiuns at or above specified selaries, vary
ing from £1,500 in the gase ot the Australian Broaduasting
Conunissivn to £3,000 in the care of the Ajrlines Commission.
H e diflirult tu find any govd reasons for this control and easy
to jungine efrcumstances in which its effects would be wholly

nd.

13, This genernl pleture Is without much pattern of
vatiomality, 1f the main purposy of the stafing control is to
ensure minimm standards of efliciency, there is perhaps some
point i exclul es large enough to employ com-
preteat stail seetions, or, ar the Committee’s investign.
tion of the Australinn Alumininm Commission's affairs showed,
the sizo of the entorprise does nob necessarily gusrantee
eflicient stafling arrangewents, 1f, however, it” s assumed
that the more jmportant purposes of the control over atafling
is to prevent competitive bidding for statf by public authorities,
then fhat purpose is defeated by the fact that many of the
larger pnblie corporutions are uutside the Public Serviee
RBoard’s authority. & it i to sce that much
purpose is gail of CS.IRO. and
the Momie I Surviee Boaid approval
of the size of lishments,
Since thee nuth I by gaversment geant, the
wize of their establishments will be determiued by the Treasury
control; amd in any case the number of clerical and adn
trutive employees will le related fo the number of professional
employees.

E

1. This brief summary of the position regording eentral
eontrol of the staffing public _corporations i perhaps
sniticjent to show that L us with other contrals, there is

do not conflict with or nullify national economic ‘\cﬁcy. TFor
example, public corporations in. Australia contribute about
£150,000,000 & year to national investment, and no attempt
by government o control the investment rate could be success-
ful, which left public corporations free to invest as. they chose.

8. In order to xhow the need for an overhaul of o J'e
generalized controls and. for. a clearer understanding of their
purpoce, T will denl briefly with controls over the stafiing of
Jublic corporations, The ease for un overhuul of fmancial
controls ps heen mnde with force and clarity in the Com
mittee's Twenty-fivet Report.

Control over Staffing.®

9. This type of control may renmnnbl{ he regavded ax
stecessary to encure minimum standards of efficiency in stall
organization and, in fell employment cconamies, to prevent
competitive bidding for staff among public ‘nuthorities, In
the Commonwealth this. conirol. s, excrcised mainly by the
Pullic Service Board, but the relevant legislation shows little

i he il , the Whalint
Commtission and the Snowy Mountains Hydro-electric Authority
are vequired fo obtaln the Public Service Bonrd’s approval
of their terms und conditions of employment. In praetice
this means that these nuthoritics must submit to the Public
Serviee Board' their Proposed staff_classifications, the salary
ranges attaching to these claswifieations, and the rules govern-
ing sueh matters ns promotions, appeuls and discipline,

10, In, the casc of two public corporations—tle Common-
weulth Scientife and Industrial Research Organization nnd
the Atomic Energy Commission—Public: Service Board
approvnl is required for terms and conditions of employment
anl in additfon for tle maximum size of clerieal and
administrative establishments, Another class of authorities,
xome of which are only merginally within the publie corpora-
tione cntegory, are staffed: by employees who are under the
Public Service Act. This clnss includes the Australian Broad-
casting Coutrol_Board, the Tarill Bonrd, the War Pensions
Board and. the Repa‘rintion Board. The: cbvions anomaly in
thia-clasg is the Australian Broadeasting Centrol Board, which
in view of the importance and range of its functions and' the
rapidity with which its responsibilities are increasing, should
have much greater freedom in staffing than it now possesses.

both 'y an 3. In vespects they
reatriet freedom’ of management unw Yet they are
not sufficiently compreliensive to achiote their main purpose.

Specifiec Controls.

15. The more difticnlt and more important problem raised by
ventral eontrol of public corporations relates to those controls
whieh 1 huve eulied *specific '—controls, that is, which are
direetly reluted to the wetivitics and objectives publie
curporation and the method of (nancing those es. The
prineiple thal controls (apart from those I have ealled
‘ yeneralized ) should relate to function decs not necessarily
mean_that they showld te different for cnch corporation.
Conadn’s Finaneial Administration Al of 1051 breaks new
ground by elassifying public corporations, for the purposes of
finaneinl control, into the fallowing three elasses;

{iy Departmental corp which Jiave i
supervisory or regulative functions, closcly ahin to
an  ordin department, and are financed by
appropriations.

(it) Agency corporations, which undertahe trading, service
or procurcnient functions and nsually have vevolving
funds.

{111} Proprietary corporations, which mannge lending,
finuncial, commercial ov_inductrial operations and
are expeeted to finance themselves from the <ale of
goods or services,

16, I ecoms to we that the iden of classification might
usefully he applied to Commonwealth public corporations but
not merely for the restricted purpose of financiil control,
For inatance, the h publie cory i
in,the marketing fleld coull with adsantage be grouped together
vnder & wniform system of controls.

17, ‘The idea of elassifieation is also relevant to the problen
nisterinl responsibility, which is dealt with. in the next
tion of thix memorandum.

of

The Problem of Responsibility,
18, Th.e‘quegﬁan of controls s elasely related to that of
X a mp i

m, t}er dealt with by the

© Put, ses the memorandum sulmittod by the Fublic Service Board at
Appendix No. 23,

Solicitor-G ) in o w! appeaTs as
Appendix No, 4 to the Committee’s Twenty-first Report.
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10, The Solicitor-General nofes that tha legol powers. con
ferred on the Minister by the relevant legislation put him
ina B_un.ulon “to mako himsclt {ust as fully responsibte for
tho affairs of tho [Australian Alumintum Production] Com-
wissfon,, if he so wished, as he Is for the effairs of bis
Department ™, But le ndds that “constitutional practice
dues not require the Minister to assume, and would not
juetify him in assuming, the same degree of detailed vespon-
sibility for the Commission as he does and should for lis
Department . The Solicitor-General' then draws o distine
tion letween watters expressly ieserved fov Ministerinl
approval and metters not so reserved, In respeet of the
former, the: Minjster @ must of course be vespuusible either
for giving or withholding his o aroval . . . In respect
of the Intter, the Minister should ho guided by constitutional

ractice”, which the Solieitor.General summarizes it the
oltowing three propositions:—

(i) that tho cstablishment by Payliament of a publie
corporation_rather than a Depuriment of: Stato as
the chosen instrument for the conduct of a business
undertaking implics an intention that the corpord-
tion should enjoy n substantial measure of. free:
dom from political dircction and control;

i) that Ministerial control vver the public corporation
ehould be restricted to matters of general policy
and principle, and should not extend to the detalls
of management;

(ifi} that in order to promote Lusiness efliciency and
flexibility it is necessary to acecpt some derogation
from the complete measuro. of Ministerial accounts
abllity to Parllament whicl. is insisted on, in the
constitutional systems of the British Common-
wealth, in relation to the Departments of State.

20. I am not clear whether the Sollcitor-General regards
these propositions as applying' to public corporations generally
or only to public corporations which arc set up to mansge
“husiness undertakings ”. But even if the_propositions have
this restricted applicability, 1 would question their validity.
For reasons alrendy stated, I do not think that * husiness
officienicy and_flexibility "' are incompatible with full Minis-
torial responsibility. Moreover, it should be noted that even
in the case of governwent departments, full Ministerial respon-
sibility does not require or in practice: entail ‘Ministerial
control over details of management.

23, But the nssumption in the Solicitor-General's memorans
dum I chicfly wish to question is that the relations between
a Minister and a public_corporation should, except in mutiers
expressly reserved for Ministerial approva, be governsd by

ituti s the Solicitor-G: 1 admits,

a matter on which “differing views lnve lcen
criters of standard works on the stbjeet”, and
dlgewhere in hix_memorandum le says that # constitutional
conventions in this fleld . . . no. means clearly
cstablished and. leave room for mueh diversity of opinion>.
Inovitably, then, aceepiance of the thle of constitutional con-
ventions is acceptance of a considerable degree of uncertainty.
Nor Is it likely that the passage of time will eliminate or
wubstantially reduce the uncertainty. Publie corporations

this i
expressed by

direetions given on behalf of the Commonwealth and tho
State by tho Minlster of State for tho Commonwealth”, a
provision which must be read in relation to & requirement
In thio Commisslon to- “kecp the Minister continually in-
formed of iis operations”, In my view, such_provisions
should be taken ifterally and regarded as making the Minlster
s fully resyonsible for the Commission’s alairs as he is for
the affairs of his dopartment, If Parlinment did not intend
thet the power of dircctlon should bo used except. in spucial
civcumstances, if. its intentlon was that the Commlssion
shonld cnjoy “a substantial’ measure of freedom frem
politienl direction and control ¥, then it cowtd have: pro-
vided accordingly, as hag been- done in gome United Kingdom

Y governing public corp y

23, In saying this, I am not suggesting that the provisions
of the Aluminium Industry Act 1\100«1 aboye are: wige; nor
am 1 arguing genevally for cloges Tintstorlal control of public
corporations Wit its corollar. of greater Miniaterial responsi-
bility. Indeed, the Aluminium ndustry Act seems to me.
defeitive . tho extent that the powsre: conferred on the
Minister aro inconsistent with ont another and moke it
im{)omlible‘ to discover from the Act the: intended relation-
shiip Detween Commission nnd Minister. My argument is
simply that tho Minister-corporation relationship should b
defined as precisely ns posible in the relevant legislation,
having rogard to the corj oration’s functions and its internal
structure. The Case of the Australian. Aluminium Production
Commission illustrates what is likely to happen if this
relationship Lecomes subject to uncerinin, assumptions. On
paper, the controls proyided were more than adequate as &
safeguard of. the public interest; their effect. was in the main
to biur the lines.of responsibility and to lead to undua reliznce
on negative ehecks on efficiency.

Responsibilities of Members of Commissions.

24, In view of the need for clear lincs of reaponsibility i
the conduct. of a, public corporation’s nffairs, T desire to
refer to paragraph 11 of Appendix 4 to the Committee’s
Pwenty-first Heport in. which the Solicitor-General ™ points
o‘ut that tho Act nn:l. tllc‘_‘ ement g e Australl

Pr thé members
5 the Commission ns “representatives” of tho Common
wealth or the State, He also points out thab the Agrec-
ment contemplates that the Commonwenith’s viows will be
made known to the Commission on major poliey matters such
as defence and external affairs through its representatives.
From my own experience of publie corporations I would say
that this procedure is an undesirablo. one in that it tends
to confuse the relations between the' public corporation and
its Minister. It secms much preferable that the public
corporation’s contoets with the Minlster should be through
its Chalrman aud not through individua) members and that
all communications from the Minister on policy matters
shonld be to the Chairmou.

Accountability:
f public corp is o matter

vary so widely in their purposes. and in their
structures, amd there is so much oxperimentation in their

5, The
100 large to be denlt with lu.-lrc. 1 would, however, draw the
C tion %o the fact thut the United Kingdom

particular ficlds of activity, that the. stability and.
of practice necessary a8 a basis for conatitutional conventions
will always be lacking.

s

Parliament has, ugopted the proposal made by its Seleet
[« on d fes (in'its report of July,
1953) for the it

i of a
to keep. u,nder review the policies and prm.‘gicea of the

22, Since clear of fs i

industr‘iesl. The  possibility of establishing a
i of ¢l Ith T

to good tion, it scems desirable that the onshi
between n Minister and a public corporation should as far a3

ossible be covered Ly deliberate and careful definition and
Rlint the Minister's responsibllity should be regnrded s being
directly related to the powers conferred on him by legislation.
For example, the powers of. the Australian Aluminium Pro-
duction Commission ore to Ve exercised ' subject to any

similar e he charged
with keoping Parliament. informed- about the: policies, netivi-
ties and problems of Commonwenlth publie corporations is.
worth considering, The work-of such o committes might lead
to a clearer understanding of the place of publie cor) orationg
In the genoral scheme of government and to & resolution of
the problems of control and sesponaibility.

[
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The questions rnised by the Committes are—
(A) The mensures to he taken

3. The public authority form of organization. embodies the
principle of hip with the ibility of

by & C
Authority or Commission to icep the responshile
Minister informed of its operations; and
By The question of a Commissioncr having s finaucial
interest in a4 company which may enter into &
1 ip: with the C ission of

v
which he js & member.
Question (A}:

2. Here, T suggest it is.necessary to.apprecicte the differing
nature and purposes of Commonweall Authorities: and to
have due regard to the special congiderations which may attack
to the activities of individusl bodies.

private jse. The genera), approach s {hat Buch
Authorities are responsible to Govermment, through .the
approprinte Ministers, for the efficient’ disuimrgc of theit
allotted fupctions.  Subjeet, Mowever, o statulory obliga-
tions in respect of cortain specific matters, these undertakings
should be loft free, under the, direction of their Commissions
or Boards, to perform their dy-to-day operntions -guided by
their own business judgment and sense of responsibility,
propricty and, discretion,

4. Within thia general concept, and to an extent appro-
priate and necessary having rogard to. their particular

gat and: C 1th  Authoritics

1.

should be able to reap the undoubted ndvantages which ave
enjoyed by private. trading enterprises in respect of husiuess
policy. decisions and l‘wmly petion in matters bearing on
operationnl and odministrative efiiciency and the finanelal
uceess of their undertakings.

6. In the caee of the Australion National Afrlines Com-
wigsion which operates Trans-Australln Airlines, the. fore
going conaiderations. are ©8 ecially important. The Commis
ston s ongaged in o highly competitive traunsport Lustnesk
und {t would Lo undesirable from. the viowpoint alike of the
Commission and of the Minster to contemplate & situntion

Mintsterinl approval or docision matters additional to those
preseribed in the relevant legisintion, These will he more
Fpecilenlly: referred’ to later in this memorandum,

6. An important, d in the establistment of a
publie authority is that the Minister ia relieved of the
resuve of detailed business for which the authority itgelf
hs r:;;pnnsible‘nml which it had the organization and stall to

wndle.

This object would be defeated it the-nutherity were required
to keep: the Minister informed. of matters other thar those
of Lrond ndministyation or involving principles or action of
which the Minister should- be ndvised either for information,
or for the purpese of obtaining his o proval or advies
thercon in rclation to Government, poliey, 1t wonld also tend
fo undesirable duplication of effort in that the more reports
sulimitted, the move matters the Mintster would in all proba:
vility pass to his dep 1 officers for ination and
comment.  Where the matters concern operational or
speeinlired. commerelal aspects of activities of o puhllc

thority, they raise q on which the Ci is
host equipped to advise. Should o Department develop
specialization so ae to advise the Minister in_respect of
such, problems, duplication of effort may arise. It may also
cngeuser an attitude of mind in the case of. the autherity and
its administration which wonld be prejudicial to the main
tonance of o full sense-of responsibility.

7. Broadly, matters affecting the Minister in relation to
the conduct of a publie authority fall inte two categories.

{#) Matters of Commission policy and their relationship.
4o the policy of the Government of the day, which
m{\:;tlcu arly affect the responsible  Minister of

e;

H
(b) Matters affecting the dny-to-day optration of the
Cominiasion: In vespect of its commercial activitics,
ataff, or its genoral publie: relations and probably
arfsing by way of Tarlinmentary questions of
externnl representations to the Minister.

The two eats ara not jly mutuslly exelusive

n. regard to cither catogory, however, it is copsidered
advissble that the Ministor should be. informed by and
iteal direct with the, Commission..

8, In respect of (a) above, §t.is clearly desirable that any
{ntormation requircd by the Minister should come from the
Authority, rather than socond-hand through third parties.
There- 18 then no doubt as to the Authority’s Tesponsibility fer
the information supplied and for its objectivity.

9, Tn respect of matters embraced in () above, partieularly
those arising from ParHamentary questions or external
représentations, b, is consldered that the Minister might
follow the practies of intimating to the inquirer that he
will reck the uccessary snformation from the authority
concorned..  Having done so nand! outsined the vequired
information; the Minister can state that he is informed
necordingly by the authority.

It is a matter of Ministerial gludgment‘in some eases as to
whether on the ndvice of the authority concerned' the
information sought should or should not ke furniahed—o.g-s
where the disclosure of dential ion i
its business activitics would:. hority and he

12. Tho Alrlings Act provides that the Commission shull,
as woon G, prasidle after the close of each finuneinl yeor,
submit (e the Minlster for presentation to Parlinment an
amnnnd report. with respeet to ite operations, accompanicd by
its flmimeln] accounts certified by the Cammonwealth Auditor-
Goneral, The Onnneial acemmts of the Commision are
ject to eontinuing audit by the Auditor General who can
to the netlee of the Conmnission from time to time

i
Wiy Inatonees of geronnting irregularitics or departure in
fiman ful affairs from the terma «f the Aet, and who may
bequently miake reference in the apnual’ I'(?ml‘( which he

=

alnnits to Parliament to any sueh irregularities or unusual
features  The Anditor Ceneral’s recponaibilities toth to the
Comntineion and to Parlisment thus pravide added protec-
tlun by the vexponsiile inister.

13. The Act further provides (Section 41) that the Com-
uissiun ohall favnish all such reports documents and infor-
wation relating to the operations of the Commission ax the
Minister requires.

Matters provided in the Afrlines Act 28 vequiring Ministerinl
approval nre—

Operation of airline sorvices between any place in Aus-
tralla and any place outside Australia,
Purchase of dand costing more than £5,000,
Entering into a lense of land for a period of more than
five years,
Dispowing of any property. or privilege laving an
original or buok value of more than £6,000,
Payment of walary to au officer where it exceeds £1,500
per annim. .
Entering into: any contract for the aupply outside Aus-
tralin of nircraft, equipment or materials of & greater
value than £10,000.
Distrihutfon of the profits is ta be determined by the
Minister in concurrence with the Treasurer.
10 Ty @ provision in the Commonsenlth Afv Navigation
Tiegulations. Ministerial approval is requived for inerenses
in passenger fares. and freight carringe rates, The Com-
wussion tnst therefore disclose the fullest information _in
regard to current and anticipated costs and revenue when
proposing any increase in maximum tarif Jevels.

15. The Commission’s nctivities are also subjest o the
provisions of the Civil Aviation Agreement Aot 1052, by
which it is bound to keep continunlly under review the
question of wiv routes, schedules, Tared, freight rates and
other related matters so as to prevent uncconomic competi-
tion hetween its operations and those of Australion National
Aivways Piy. Ltd,  In the cvent of the two operators failing
to ngree. an Arbitrator Tas heen appointed to decide the
matter i dispute.

16, By an amendment of the- Airlines Act in 1952 the Com-
ission was wmnde linble for payment of Tncome Tax in addi-
tion to its already existin obligation to pay other rates,
tuxes amd' charges imposed Ly or under wny lnw of the
Commionwealth and such other rates, tuxes or charges a8 the
Minister specified.

17, Overall, therefore, it will be appreciated that there
is a considernble number of controls over the operations
of the Airlines Commission, These formal safeguards to
Ministerinl responsibility are suf d and 1 d
by frequent personal disensstons by the Chairmon with the
Minister, when ihe opportunity is taken to review matters
of current interest aml Importance. In this monnes the
Ministor is kept well informed of the Commission's delibera-
tions at policy level and in approprinte matters the oppor-
tunity 8 taken ta pacertain the Minister's views in regard
to proposed new eourses of nction. These frequent discus.
sjons promote mutunl confidence and understanding ns hetween
Commission and Minister.

Ax necossavy, specifl matters are dealt with in corre-

the
of nssistanee to its. competitors, and serve no public purpode.
Public authorities should feel freo to répresent this viewpoint
strongly, to the. Minister when the circumstandes appesr to
require it. . . .

10. There i the further consideration thit it is necessary
to.give Publlc autloritiés ari appropriste degree of' responsi-
bility if capable men are to be fovnd willing to nccept
nppointmertt as Memhers o Commissioners, Men with other
important busincss netivities nre unlikely to be attracted
to servica in' this cepacity unless they know that ordinary
business desisions taken by the authority will be put into
offect without furiher referente.

11, I In the sclection ot Cotimissioncrs. thers is 8 blcr!d‘-

n

hetween. the Chairnian and the Minister.

18, Tecause of the diversity of functions for which they
wore: cstablished, it would be in my view undesirable for
wtandard procedures to he lafd down for all public authorities
of the Commonwealth. For example, some differentiation
would scem to. be required between those authoritics for
Which finance is snchuded in the Budget and those. which are
the whole financially self-miflicient as is the caso with the
‘Airlines Commission.. It would scém that the Minister stands
in a diferent relationship to andertakings which veeeive
anounl approprintions fram Parliament than in the case
of o trml}ng authority, where. mors regard is paid to their
unnual reports npd audited Ananeinl accoants, and _sowe
cﬂlclencx)' e’hogk can he nppl}ml by comparing the rasnits of

)

tig, of members with publie n i

experionce, the Minister can: fecl “aesnred ‘that normal busi-
ness practices will e followed as far o8 possible lut that
the' Cl:\mm{ssion will at all' times give praper weight to. the
obligations of n public authotity to have regaid to the
policy of: the Gosernment .of the day. N

h private !

19 Auother factor has to do with the noture of the under-
taking and the ei i tablish £ In
wome cnses the status. of membrrship on the controlling
Comminsion or Board may reflect particular “Government




coneern fn the conduct of activitles, The Aluminium Pro-
duetion Commission, for instance, included ol tho outset

T of two A1 an intercst in
the umdertaking, The Airlines Commission Is not similar
in its constitution.

20, Copies of the Minutes of Airline Commission Meetingr
nre not forwarded to the Minister.  For the vensons ndvanced
in para, 6, the Commission would not conelder it desiralle
thut its Minutes be given other than the existing strictly
limited and internal to Commise
sioners wnd Tap Menagewent only. T think the foregolng:
[ b ve m it clear. that in reapect of.
the Airtines Commission, the Minister s kept informed by
otlier and more appropriate ways,

Question. (B):

21. The original clruses of the Alrlines Act provided that
a sharelolder of a compnny consisting of more than twenty-
five members wns. not therehy compromised in relation to
his oftice as n Commisstoner,  However, thix excruption, did
not extend to o divector of the company, Amendment of
Seetion 14 enacted in 1052 was designed to protect the Com-
missioner who was o direstor of n company in these cir-
cumstances, provided he: gave a general notice to the Com-
wiskion of his interest as n. director in any compony engaged
in business dealings with the Comunission, By protecting,
Convmlisstoners i this way it is possible to wilen the: choice
of Commissioners to include many more persons of standing
in the husivess world who might otherwise feel that the
tiny. o day contractual relationships between their come
panies aud’ the (;pmmi.ssinn may be questioned, and their
pp ns

s C

22, Tu our experfenco, the amendment did clarify the
position of mome members, Most. of the leading men in
husiness aro dircttora of large companics, Tho legal posi-
tion of Commissioners In relation to their interesta in other

companies dealing with the Commlssion has now Leen placed:

on n similay basis to that of directors as provided by the
Compnnies’ Acts of the various States.

A further safeguard Mes in the fact that a properly
mamaged public authority will have } 7
contraet procedures to enstfe agninat the poulfxmty of
undue influence from' any quarter,

23, However, in modern Lusiness the practice of business-
men being shareholders and directors of several companies
means that to deny. them the right to have intercsts in firms
dealing with the Commission would restrict the choice of
Commissioners very' soverely, and would particularly debar
leading businessmen, Therefore, somo compromies” should
be found between allowing Commissioners to have unrestricted
intevests or no interests in such companies.

24, I consider that the provislons of Scction 14 of the Air.
Iines” Act as amended in 1952 satlsfactorily meet tho position.

23, Tt is established practico that, subject to disqualifica.
tion provisiony, a member of a Commonwealth Authority Ie
appointed for & term certain as specified in the relevant Acte,
Tn my view this has ud\'autuﬁes sinco political pressure for
W genieral review of membership Is not likely to arise Imme-
diately following o change of Gavernment, The possibility
of damage to an authority's interests by major changes in
personnel is thus avoided and the willingness of suitable men
ept uppointment to vaeanles on these bedies is not
lessened hy wncertainty as to tenure.
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3. The questions of Jaw that.scem to me to require answer

(a) whether the fact that at one stage the contracts
cntered inf the Commission committed the
Commission to_expenditurc in excess of the funds
provided by Parliamentary appropriation (plus
the funds sgreed to be contributed by Tasmania)
would render those contraets or any part of them

velid;

(b) whether the validity of the contracts depends on
the approval of the Miniater for the over-commit-
ment involved,

4. In my opinion, the answer to both questions is clearly
“No . The over-commitment cannot be regarded as involving,
any breach of the law by the Commizsion.  Exeept insofar as
a contract jnvolves more than £60,000, or belongs to u‘cl?ss

7. For o long time, it was thought that a contract by the

for the: i of public moneys
void in the ahsence of Parlinmentary appropriation, That
ew lins, during the last twenty years, been shown. to be
mistnken, The power to make a contract involving the ex-
‘wndltm-e of public funds iz not now held to be necessarily
imited Ly any such rule. Such & contract might be held by
a Court to be subject to an implied condition that payment
would only be made under it from funds appropriated Dy
Parliament. But such a condition would not oF conrse make
the contrret fnvalid. Nor would it prevent the contract from
heing sued upon, or judgment 'from. being given on it.

8. Any limitation on the power of a statutory corporation.
to contract (as distinet fgom the power to expend the
maneys) is generally to be sought in the relevant legislation.
Tn the case of the Aluminfum Commission, the powers to

was
Vil

(i any) which the Minister has directed the C
to reserve for his approval, the Minister's rpproval of the
Commission’s contracts {s not required as & matter of law,

5, The position of the Minister in relation to commitments
made by the Commission in excess of the funds made avail-
able by Parllamentary appropriation: seems to me to ralse

contract, and the on thoee powers, are to be found
e in the Al Industry Act. I do not
tiink any assistance need be sought~—or for that mattor. can
be obtained—from anmlogy with the hoard of directors of an
ordinary lHmited. company,

9. It s understaod that the events mow in. question arose
in 1951, ant}, that heing so, the questions of law fall to ve

questions nol so much of law as of usage or
convention, with which I shall dea! scparately helow.

Queastion. {a).

. It i, I think, nccessary to observe at the ontset, and to
maintain throughout, a distinction betwéen the power of a
public authority to make contracts (le. to enter into legal
commitments) on_the one hand, and the power to make the
expenditure, on the other hand, neceasary to carry out the
contracts, If, as in the case of the Commission. before the
1952 Aet was passed, the expenditure of a statutory corpora.
tion is to come from any part of the Public Account, it is
of course governed by ‘the Audit Act and the Treasury
Regulations, But I do not think it necessary, for present
purposes, to consider further the question of the Commis-
sion’s expenditures. It is the prior power to make contracts
with whieh we are here concerned. “The distinetion between
the two matters' wag clearly drawn, in. respeet of contracts
of the Execcntive Government, in: the. advice given in 1953
by the then Acting Solicitor-General to. the Auditor-General,
and referred to by Senator Byrne in_ the extract of cvidence
which you quoted_in your memorandum under reply. (See
Auditor-General's Report for the year ended 30th June, 1953,
Appendix H.)

¢ n with the 1044 Act, T ghould sy,
however, that the 1952 amendments, do- mot seem to me to
alter in any way the position existing under the original

.. 10, The powers of the Commission are to be found n section
A \ﬂll!il‘l, before amendment {n 1952, read as follows:—

7. Subject to the provisions of this Act and of the
Agrveement, it shall be the duty of the Commission; with
all possible expedition, in order to promote the naval,
military and air defence of the Commonweslth and its
territavics, to do all such acts and things ag.are necessary
for the production of ingot aluminium, and for that pur-
pose it shell have and may exerclse the powers and func:
t({mns, and, shall perform. the duties ang ol ligations, of. the

P

set out in the A
11. This section incorporates. the pow

in claues 3 o the Agresimont bebweck the Commomeesiey oo

the Sh;lttf os( ]'Jl'nsmnnla, 23 follows:—

4. Bubject to any directions given

Commonwealth and {he‘ State. hysthe h??ni‘;al: l{;loét‘f\]&
for the Commontwealth administering the Act. passed hy
the Parliament of the Comnionwealth to g prove this
Agrrecment, and’ subject to this Agreement, the Commis-
sion shall with all possible expedition in order to promote

* This Opinion was mads avellable to ths Commlttcs by the Austrnian Alumiatum Production Commbulan, for Whom 1t was Trepered:
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the. naval, military and alr defence of the Commonwealth
and lts torritorica do nll such acts and things ne are
necespary for the production by tho Commission of ingot
aluminium and in particular, for the purposes of that
production, shall. have power—
{e) to acquire land, Luildingy, plaut and equipment;
(4) to obtain supplies of electricity;
{e) to obtain supplies of bruxite, Alumina and other
waterials;
(d) to encouroge and' gesist the production wid
) the C 153

n
territories of all materials required for the
production of ingat alwninium;

(e} to determine the Fruccszex to_be employed for
the production of ingot aluminium;

{f) to meko such arrangements as it considers nppro
printe for the construction and muintenanee of
works;.

{#) to conduct seientifia research;

(k) to engage such experts nu it thinkx fit;

(4) to appoint such ofticers and employ xuch perons
as it thinks nocessary;

(#) to dispose of ingot aluminium and other products.
roduced by, and other property of, the
‘'ommission ;

(k) to enter into contracts and agreements; and

{8) to do such other scts necessary or incidentnl to
or expedient. for the performance of the func.
tions specified in the preceding paragraphs as
ahall e ulvpro\'ed Ly the Commonwealth il
the State,”

12. Cleuse & of the Agreement provided thet the Commise
sion should not, without the rrior npproval of the Contmnon-
wenlth Minister, proceed with any single project involving
an expenditire of more than £50,000.

13, In view of the wide form in which powers were con-
ferred on the Comnnission, the only room for dizcussion of
limita of the' power to contract, it scems to ane, is the
are of possible smplied limitations. In this regard, the most
important factor is the method of fluancing the construetion
of the Commission’s works. One lump sum was appropriated
by the Commonwenlth Act, and it was onvisaged that the
State of. Tasmanin would contribute & similar amonnt.  There
was no provision, such ns appeark in some other Acts, that
there should ke payable for the purposes of the Commission
sueh swus as should from time fo time he approprizted by
the Parlinment, nov was the Commisslon given por
borrow, Fram all of these ciremnatances, it is
that there: must have: been some implicd iim
powver of the. to make y
the stage of erection of the undertaking and in view of the
fnet that the Commission’s power to dispose of any part
of the ndertoking was expressly restricled by section 9.

14, On the other hand, in o maetter of this kind, and Jnving
vegard to the general rules of constitntional law stated in
pnragraphs 6 and. 7 above, I think the initial presumption
st be Against implying any such restriction on tho powers of
the  Commissfon, The powers given in such wide termus
could eastly have been 1Eulted by express provisfon, and in
fact in one matter (the £50,000 limit to any ome projeet)
were 5o limited, The absence of other express limitations
is, in these a mosf faet ndeed,
in my own opinion & declsive factor.

15, The matter does not, however, rest solely on these genera)
e luslon stated s rei

an the puner to enter [nto one type, is, I think, strong addi-
tional evidence that there was no mplied restriction, in law,
un the power-of the C fusion to enter into i for
eonstruction,

1, I conclude therefore that. there is no ground for regard-
fn the Act ns either expressly or implicdly prohibiting the
Commission  {r entering into o contract which would
fuvolve expenditure in excess of the nmounts appropriated by
Tarliament,

Question {b).

17. Tt is clear from the extracts from the Act quoted in
paeagraphs 011 above that the valldity of a contract entered
nte Ly the Commission, In excess of the Parliamentary
approprintion, i not, a8 a matter of law, made expressiy to
depemd on approval by the Minister, oxcept of course insofar
as the contract involved an expenditure of over £50,000, in
whieh caze the Connnisaion’s power to enter into the contract
was expressly made subjeet to prior Ministerial, approval.

18, 'The reasoning which hus led me to reject any implied

ion on the s owers by reference

to the amount of the Parliamentary appropriation is at lenst

equally cogent n leading to the conclusion that the Act

vitght’ not to he read as implicdly requiring the Minister's

appronal for o conteact, of whatever amount, in excess of the

Parlinmentary  appropriation.  No limitations should he

implicd, over nud ahove those whtich are expressed. This indend
i~ a familiay prineiple of statutory interpretation,

The Conatitulional Position of the Minister,

10, To say that the validity of & contract' made by the Com-
mission in exeess of the Parliamentary appropriation docs
not depend expressly or impliedly on the Minister's approval
does not however " dispose exhaustively of the Minister’s
possible concern In any y

. IL iz not necessury at this stage, I would think, to

enter into diseussion of the general relation hetween the
ini, and the Commission, or of the differences between
Minister's position in reletion to the Commission and to:
nis Department veapectively. These matters were, as T reealls
in the minds of both the Chairman of the Public Accounts
Commitice and mysclf in the course of the questions I was
asked, and they explain in part my reluctance to he drawn
into i definitive statement, {n the abatract, and on tho kerb.
«ide s to aay, on the particular matter of over<commitment,

21. For present purposes, it seems to me suffieient to reeall
(wa provisions of the

{a) the provision In scction 14 (1) that “the Commission
shall keep the Minjster continually informed of its
operations under this Aet.”;

(1 the provision in clause 4 of the Apreement that the
powers of the Commission set out In that clnuse
should he exerclsed aubject to any directlons given
. hy the Commonwealth Minister,

In other words, the Commission was to exerclee its powers
webiect to Ministerial directions and, in' order to give the
Minister a real opportunity to make his wishes known, was
to keep him fully informed of its operations.

2¢ Tn this. regard, the fact that, under the Act, members
were not assured of an appointment for a term of years,
bt wero to hold office on such terms as the Governor-General
determined, Is of much significance,

283, There provisions seem to me to indicate quite clearly
how the atatutory plan was intended to work—not by way of
leaal limitations ‘on the Commission’s contractual powers hut
hy providing the Minister, as a matter of administrative
, with sufficient information to enable him to

close of the T of the C (]
undertaking. For instance, the fact that it was in the
comparatively early sta of construction that the {funtls
derived from Parliamentary appropriation were exceeded tends
to give the question of law a disarming afr of simplicity.
The edpital of a concern such as this must include working
capital 28 well 08 fixed assets. If the question of commitments
had arisen at a time when the Commission had: entered, or was
about to enter, into production, the contrast between com-
mitments and tota] funds would not have been so clear; for
example, in making' contracts for . year's supply of, say,
bauxite, or cleetriclty for the purposes of production, it
wonld: not have heen suggested that the Commission ninet
necessarily have had sufficient of, the original funds available
to meet these Section 12 isaged & com-
mereial undertaking, paying expenses, in part at least, ont
of the moneys veecived from the operations of the Commis-
wion. Moreover, at the stage when the Commission was alout
to 7 saime might well have
included-hoth materials for. construction, and” materials for
production. The difficnlty’ in drawing a line between the Lwo
types of contract, and the absence of any implied limitation
v

arr
maintain whatever degree of Parllamentary control seemed
neeessaty fn the circumstances.

24, Of course, it may well be that in practice the whole
matter wonld be covered by the express requirement of prior
\linisterial approval for any contract involving expenditure
whove £i0,000, But even apart from this the Minister, in-
sofar ex he was familiar with the Commission’s operations,
would be aware when the limit of the Parliamentary funds
was coming in sight. He conld, if he thought it necessary, and
of eourse in concert with the State, give whatever direction
(if"anv) he thought appropriate, Such a direction could, in
wrinsiple, he alopether absolute—ie, it comld forhid the
making of any contract, of whatever amount, which would
ivvolve a commitment bevond the Parlinmentary funds avail-
ahlp, Alternatively, the Minfster could direct the Commission.
in ench cireumsinnces, not to make any such contract withont
pr feronce to him, so that he might have an epportunity
of obtaining the necessary further funds, or at lenst of aseer-
tainina that they would he made available, Alternativelv.
the Minister might be in a position to know in advanen that
“ie necexeary further funds would, be approved—in which case
presumnbly no- specifie direction would be required,
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20, In fino, as jt weems w. me, the Act leaves the

matter of to the tlon not of legal
fetters on tho Commlrsfon’s contractusl powers, hut of the
Minister’s and g exerclsed

on the bass of his genersl knowledge of the Commission’s
affnirs.

26, 1 have had before me. statements numbered 34, 43, 17,
79, 113 and 120, prepared. by the-Commisslon for' tha Public
Accounts Committes, For the: ressons fully stated: above,
however, it -will be apparent that these statéments Lear not
upon the questions of law' which. I' have answered but upon
matters of Ministerial polioy: and judgment which it in clearly
ot within my province to consider,

Arrenmx No. 10—Parr IT., Panra. 101,
AUSTRALIAN ATOMIC ENERGY COMMISSION.

MEMORANDUM SUBMITIER T¢ THE COMMITTEE WY THE CHAIRMAN, DaTen 2071t Avdust, I953..

1. The following ure some genoral polnts perlinps warthy
ot considerntions—

{«) Al, or most, C have some
imposed upon them by the legislation under wlich
they operate to submit certain speclfied matters
to their Minister.

() Such legislation nleo wenally preseribes that certaln
things cannot be dome withent prior Ministerial
approval, thus ensuring submissionk to Ministers
in these cases,

{e} The respective physical locations of the responsible
Minister and the Commission affeet the extent
and frequency of the contavt between them.

(d) The personnel comprising the. Commission aleo
offccts the degree of contact with the Minister,
eg., n- Commission composed entirely or substan.
tislly of outside businessmen is porhaps less likely
to keep ita Minister as fully informed as one
headed by or including members with nn intimate
knowledge of the Public Service and of how the
machinery of Government works, is not
suggested by this that a Commission of Imsiness-
men deliberatoly, avolds informing the Minister
of happeninge, Lut they probably are not as fully
aware. of tho problems facing the Minister or of
the extent to which the spen‘alnx of pnblie money
has to. be. policed,

{¢) Ministers themselves have, and' always. will' liave,
very different ideas as to how they should excrcise
their Ministerial control. and a3 to the extent
to which they wish to be informed of the activi-
Hies of Commissions for which they are responsible,
Cousequently, no. one et procedure ean be applied
to all Commissions.

(f) The nature of the nctivitics of cach Commission
affects the position. In the case of this Commia-
sion, which i ‘Elenﬂng in & new and rapidly
changing fleld, there miuat of necessity be the
claseat contact between Minirter .and Commission
because  of the number of intornational and
political aspets, many of whick: require the atten.
tion of Cabinet. There is =lso  very active public
interest which manifests itself in. many ways and
tius fnvites the: sttention of the: Minfster to our
activitles and plens. In a Commission operating
a more tormal activity, where policy has been
defined and operations have seitled. into a fairly
well-defined pattern, there is probably less need
Jfor auch a close contact,

{91 Mattevs of majqr policy require Cahinet appraval
which_the Minizter must obtain through anbmirsions

to time. Thus, he is fully familiar
with such matters,
(k) The submission to the Minfster of the Miuntes of
ench tmeeting of o Commigsion, is one way in which
the Minister could. sce: what is lappening but, in
my view, this js imposing & good deal of unneces-

sty work' on. him, If the Minutes. are, ns they

should be, n. compralionsive record of decisions and
netivitics, the Minister would be required to read
a grent deal of detail which it i3 not really
cssential for him to know,
2, Summed wp, T think the relations bYetween Ministera
d Ce i cannot’ e nd
eut.  The main factors affecting the position are—

(a) the extent to which relevant legislation can reakon.
ably and sensibly ostablish the .cesentinl overall
Ministerin? control without undue interference in the

perati of . the M J and  without'

burdening Ministors  with unnccessary detail,
Some things-such ag thie limits ot financial trans.
actions and on staff’ dppointments without prior
Ministerial approval, and the submfssfon of annual
reports to the Minister are. appropvinte jtems for
incluklon In velevant legfsiation;

(b) the extent of the active interest which Ministors
themselves take In the: activities of the bodies
under their Ministerinl control, and their own
prior knowledge of the fleld of activity of the
Commission they control;

(o) the membership of the Commission and their persomnl
relatious with, the Minister;

() the respective locations of (i) the Minlster and
(ii} the Commission.

Tue MBANS By wiucir Tk RESPoNSIBLY MINISTER (MINISTER
YOR SUPILY) 18 KEPT ADVISED OF THE ACTIVITIES OF THE
CormIssIoN,

(A) Legislative Direotion.

1. The Commission operates under the Atomio Energy Aot
No, 31 of 1053, Thig Act impokes upon the Commission certain
obligntions and. defines certnin powers which the Minlster
exercises, These include the following:—

Part I1—Fstablishments, de—

Section 14.—Leave of absence. for & Member ja subject
to the approval of the Minister.

Section 16 (2).~The Minister may at any time con-
vene & mecting of the Commission..

Functions and' Powers—

Section 10'(1).~The Commission_must comply with'
the directions (if any) of the Minister, &e.

Section 20 (2) ~The number of Advisery Committees
and the number of Members of each such Committeo
shall be determined by the Minister.,

The Service of the Commission—

Section 21 (4).—~The Commission can only appoint &
non-British subject with the mpproval of the
Miniater.

Section 21 (5).~~Any appointment or prometion, &c., to
o position carrying a salary in excess of a certain
specified amount is. subject to Minlsterial
approval. "

Finance—

Seetion 26-~This imposes certain firiancial limitations
on the Commission which cannot be exceeded with-
out the approval of the Treasurcr. Sich approval,
of course, must be sought through the Minister.

8cection 28.—The Cémmigsion must prepare and sub-
mit to the Minister estimates- of ita receipts and
expenditure for ench finnneial year in such form
as_the Minister dircets, )

Section 20.~—The Commission cannot enter into &
contract exceeding £25,0000 without Miniaterinl
approval. .

Section 30 {3).—The Auditor-General reports to the
Minister the result of his audit of the Commission’s.
accounta, .

Seetion, 31.—The Commission ie required to furnish to
the Minister ench year an Annual: Report, together
with financial, statements audited by the Auditor-

eneral,
Scetion 33.—The Minieter, with the concurrence “of
the Treasurer, determines  how the profits (if any)
rro to be applied..

Part I~~COontrol of Materials—This Part confers upon
the Minlater varlous powera which only he can exerclse.
The effect of the foregoing is that, unless the provisions
of the Act ato deliberately ignored by the Comm!ssion,
the Minister must bo-advised of n considerable number
of important matters, .

(B} Oabinct Agendums,

The approval of Cabinet is- required for major matters of.
nolicy and this is sought by appropriste- submissions by «the:
Minister. As a result of the preliminary.discussions.on these:
matters between the Minister and the Commission, and in
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and

thé 1l 7 of the to Cabluet,
the Minister mes  fully acquainted with the major
actlvities in hand or contemplated, These submissions set the
pAttérn for the Commissfon’s operations. During recent
wonths, the Minjster ns made cleven Important submissions
to Cabinet it the C i wo
more arg awniting,

(C)} Correspondence.
There is o limited, but volume of

(¥) Porsonal Qontact,

The Chalrman visits the Minisler normally one dny each
wack, and ndvises him of current happenings, dlecusses out-
standing problemis and sceks Minlsterin! advice, directlon
and/or approval as is necessary.

(G) Attendance at Qommission Moctings. Visits to Plant, o,

The Minister lns, ou ocennfons, attended meetings of the
Commission when matters of speclal interest were under eon-

sddressed to the Minlster on atomie cnergy matters, whicl
offers another avenue by which the Minister is kept: awnre
of some actlvities,

(D) Btatements Isaved to the Prose,

“These are prepared from time to time by tho Commission
for issue by the Minister to the Press, either on the initiative
of the former or at the request of the Ilntter. oy offer
another means by which the Minister's knowledge of activities
Is kept up to date.

(12} Questions in Parliament.

Digeussions on there and replies to them again supplement
the Minister’s knowledge of day to day happenings,

AUSTRALTAN ALUMINIUM

¢ hus also visited arcan of interest, such ns the
Rum Jungle Uranfum Project snd has hed o nwmber of
disenssions with uranium mining intereats,

(1) @eneral.

Since the Commonwealth Governnent lias heen renlly active
in the atomic energy fleld, the Ministerin] responsibility has
heen with one Minister, the present Minister for Supply.
Under his Ministerial directivn, the policy of the Govern-
ment, as determined from time to time, has Leen given
effect to, the present Atomic Energy legislation drafted and
eancted, the C created and Llished and the pro-
gramme to be followed, in the raw materials and research fleld
prepared and approved, The present Minister is, therefore,
thoroughly familiar with the activities of thiy Commission,

PRODUCTION COMMISSION.
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3, To-day it is widely accepted--and I think rightly so—
that some limitation must be imposed upon the statutory
corporation’s freedom to decide matters of geneml poliey and
principle. For a varlety of reasons, the Minister administering.
the constitutive Aet must. given, certain powers and
responsibilities. in the policy fleld. Theser powers and
responsibilities may cover the whole of the corporation’s policy
or be directed at certrin important aspects; they may involve
a glosit ive power of direction or a negative power of control,
1 do not think it is possible to generalize, with any degree of
certainty, as to what these powers and responsibilities should'
he; so much depends upon the particular circumstonces and'
the purposes and functions of the corporation in question.

4. No matter how far Minfsterial power mn]y he taken to
Hmlt thé freedom ‘of the cor{mrﬂtlon in the policy field, It is
essentinl at least to protect the corporation's independence in
matters affecting management and day-to-day administration.
Otherwise there seems to be little point in going to the length
of establiching: n statutory corporation car? out n
particular metivity, The metivity could be conducted through
other organizational’ devices within a departmental atructure.

5, 11" this be the ease, the legislation should not only define,
with some precision, the Minister's powers and reaponsibilities,
hut' shawld elearly recognize the separate powers and' responsi
bilities: of the corporation itsell. This is necessary for the
Flotcntlon of the corporation as well as the Minister whe,
n the discharge of his Parlinmentary and Cabinet responsi-
bilities, cannot be held responsible for the things entrusted
to the corporation, Itifs with this consideration in mind that

comment uvon' the oblimation imposed upon the

uy T Cl
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the position of the eorporation in its own sphere of responsi-
Dbility and implicate the Minister in matters beyond his sphere
of responsibility. On this point T am consirained to mention
the concorn I felt when I wes asked’ by your Committee to
praduce the Commission’s minutes for ‘the purposes of the
vecent inquivy. There iy a principle of considernble moment
at stake, and T am of opinion that a practice requiring
statutory corporations to produce their minnte hooks to
Parliamentary Committees chould not he established without
very eareful consideration. DBecause of the special circum-
stanees of the reeont. inquiry T, with the concurrence of other
members, decided ot to raise the question of principle when
asked to wmake the Commisison’s minutes available to your
Committee, tut thiuk that the matter ought now to be
examined,

8 In my view it would be quite unwise to attempt to
express in: legislative form the various means by which the
Minister should be kept informed of the matters falling within
i aren of responsibility, The means of contact between the
Minigter and the Commission is something which must be left
to the parties to work out ding to ci
and. be. established according to the needs of the personnlities
involved. It is quite obvious that the Commission cannot

d disel it: i in this respect by merely
observing leral requirements to produce annunl reports and
make submissions to the Minister on apecific matters, Nor do
T think that a full and proper intercourse can be established
by sending to the Minister periodic reports on policy matters,
The relation must be developed by personnl contact and throngh
regular .discutsﬁionrwith tl‘lc Minister of the policy problems

e

T
“to keep the Minister continually informed of its

The basie responsibility for

6, This s the key provision in the Act g g the
relationship between the Minister and the Commission. Yet
the provision s wriiten in very gemeral language and, so it
seems to me, without much rogard to the respective responsi-
bilities of the Minister and the Commission. 1If the wording
fa taken literally and' iz not overlnin with the comstitutionn
underatandings referred to by the Solicitor-General in his
opinion dated 30th Sentembér, 1954, it could be raid that the
pressnt provision. implicates. the Minjeter in matters which are
clearly not his responsibility. As. the Minister’s power of
direction is so widely drawn in the Aet, it is all the more
Important that the lezal obligation to keep: the Minister
informed should be limited to matters of policy and principle
~the only matters for' which he should accept any degree of
responathility.

. Torning now to your specific' question, I do not agree
with the ider that the minutes of Commission meetings should
e sent to the Minlster. To do so would certainly compromise

ing these with the Minister must, of course,

reside with the Chairman, but this should not, in my view,

preclude other members having informal contaeta with the

}él’l;n ster provided these are made with. the knowledge of the
afrman.

. Since I have been Chairman, I have made it my business
to invite the Minister to have informa} disclxssﬂms from
time to time with the Commisston as a whole, especinlly
when some major poliey issue ix under consideration, Thesc
informal contnets have proved ta be an invaluable mesns of
exchanging ideas freely and of bringing about a mutual

ing of the hes to the problems
under diseussion, I fully recognize the need for cortain formal
procedures (such es annual yeports, periodie policy reports
and written submisaions on. specifle questions), hut I am
certain that these means alone will not result in the kind of'
relationship  which should cxist hetween Minister and

Commission.

JOINT COAL BOARD.
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2, In considering the: position: of the Joint Conl Board it
will be: preferable first to sot ont tho: furmal' position and then
to deal. with.the way in which this.operates in'practice.

3. The Board is a foint authorlty cstablished. in 1046 by
the: Parliaments of the Commtonwonlth, of Australin and the
State of New South Wales; The Cval Indusiry Aots of 1946
ore sy nti idontical and, insofar ns they bear upon
the relationship of the Board to Governmeuts, they are in
precieely identical.terms. .

BY THE C

Daten OTIF tr, 1055,

4. Tn 1046 the two Governments mutually agreed. that it
wae necessary to esteblish an authority for' the control and
re-organization of the conl industry. This eould' not be done
i beenuse 1t lacked the
neeessary constitutional. power. The State of New South Wales
was ||!|nb]u to_provide tho rubstantial finance which it was
reengnized wonld ho required. Tn these circumstances the two
Governments. reached o joint arvangement to which tha State

most of the i power by
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powers, functions and duties in Division 3,
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A hmited amount of fluance and the Commonwealth con-
erebuted mast of the Anance supplawented by « dNmited amount
of puwer, Becawso of the ewentinlly joint chavacter of the
artangement neither Govermment wos “willlog to allow the
new authority to be solely responsible to the other.  For
this reason it wan decided that "}? ;lolut Coal Boaiid should

it 3 ody. corp

. The Conl Industry Acts, thevefore, provided for the:com.

plete independence of “the Joint Conl Board: subject anly to
three limitations,

ta) Sectlon 18 (2) of the Commonwenlth Act and
Seetion 15 (2) of the State Act hoth provide—
“The Prime Minlster of the Commanwealth
may, in agrecnent with the Premier, fasuo diree.
tions to the Boavd.on maitevs of policy and §t {s
to be the duty of the Board to ohserve and.carry
out any direction so ghen”
In rover eight yenrs. of operation mo such joint.
direction has ever been isstied Dy the two Govern-
ments to the Board.

(b} Section 18 {1} of the Commonwealth Act and
Section 15 (1) of the State Act hoth provide—

“The Board shall, ay and when required by the

Prime Minister or the Premier of the State,
furnish reports to the Prime Minister and to

the Premier with respect fo the policy it is
puvsuing or proposes to Pnrsue in the discharge

of its powers-and functions and, in particuinr,

with respeet to programmea n_( proposel’ re-

7 r T ny

iy substantial outlay of eapital, and w

Yespeet to proposuls ‘affected by or affecting,

matters of national policy inelnding defence,

full emapl and price stabi *

A formal request of this kind from either of
the two Governments. would require: a. report. to be
furnished te Yath Govermments, Although there
ls been . \'eriy reat denl of correspondence and
direascion with both Governments upon  policy
matters, noither Government hos ever gought a
formal policy report from the Board under the
provisions of thexe scetions of the Acts,

(1 Section 22 of the Commonwealth Act authorizes the
Treasurer of the Commonrweaith to nttneh condjtions,
to the provision of moneys to the Board. Section
22 (1) is as follows;—

* There shall be payable to the Board from time

Under' tlmvs)rovlnleni‘nl thesa scetlous tho Convnon.
wealth has issucd. tg the Board o finanelal directive,
This direetive, howover, provides % framework
within which the Board js required to .conduc
its afairs, Trovided it compies with the-directive
it Is not required t keep the Commonwealth * con.
tinually fnformed of §ta operations and, con-
sequently, it would appear to have little 'bearin,
upon the problem heing conaldered by the Comi.
mittee, .

8. The purely formal pestiion thorefore, 1 that the Juint
Coal. Board s un: Independent authority pumuing $ts own
course witil 1t 1 jointly divected otherwise by the two Govern-
mentx, However, it wonld not be practiealls fof the Board to
insist upon. the rigid formalities:t \only for the:reason: that it
has ne independent. souvee of revenue and' ln"de&cndent upon
the provision of funda by tle two Govérnmenl 5. For this
rearon the Hoard hue, i practice, adopted two cotrier of
netign— 5

{a) Whenever It needs the: nasistance of efther: Govern-
meat (whether this s financial or otherwise an
approprinte submisslon. is made and the Necessary
approval is ohtained.

(4} In oddition, however, the: Bonrd las taken groat
eare  to keep hoth Govermment. continually
informed of its operations ® even although it I

. not statutorily required to do eo.

7. The Board does nat submit minntes of its meetings to the
Governmentd for two reasons;

(e} It does mat keep minutes fu the conventional sense,
With three fulltime Borrd Members the Board
I8 in_semi-continmous session and each declsion s
recorded upon the wpproprinte submission, or where
there is no submission, ns n separate decision,

(8} Tiwse declsions are extremely yolnminous and they
include a Nost of minor matters which are of. no
inferest ar cancert to the twa Governuents, -

8. However; the Bonrd does send -certain. information regue
larly to the twa Governments® In addition, the Board sonds.
to the Minister for National Developnient copies of the
minutes {together with a.aummary of the minutes) of each of
the Dircetors’ meetinga of its four subsidiary compaies,

9. The forn.al rcgpmlnihiluies of ‘the Prime Minister and the
Premier under the Coul Industry Aots of 1948 have,.in practice,
heen delegated to the Mintster for National Development and
the Minister for Mines vespeetively, It ia these two BMinfsters
with: whom the "Board keeps in constant and. close touel,
This is dony, not. only threngh. the regular giatements which
I huve referred to alove, but alko through frequent personal.

to time, subjeet to such {if any} as
are imposed by the Treasurer of the Common-
wen‘lxth such amounts as are approprinted Ify the

discussions Letween the Chairmnn of.'the Board and' the two
Ministers and’ { oy on important
matterat Correspondence of this kind iy quife frequent, cven:
alihough the Ministers concerned have mo purely formal

to enalle any

nder this Act to cxerelse the powers and fune-
tions vested in it by ehis Aet.”

n addition, Section 23 (3) provides—

“The Trensurer muy, out of. moueyw wppro-

priated by the Parliament. for the. purposas of

'ihls Act ‘make: advances ta the Board of. such.

amounts and upon such tevms as he. thinks. At.”

lity in relation to the matters invelved.

0. In consenuence,, therefore, yon will ece- that although.
the Board is formally quite independent' of the- twor Govern-
ments it does, In practice, tnke great eare to keop the two
Ministers * continuelly. informed of. its aperations ™,

* Thiz paterhy) §y nﬂmarll?' of.a detalled atatistical natute, _
¥ A letter-to the two Minlstars, dealing with Durham opan, et mine s
attached to the origlnal memorandum,,

OVERSEAS TELECOMMUNICATIONS COMMISSION (AUSTRALIA),
MiMoranm TED. 10 THE C BY THE O} DATED 2187 Sepd , 1955,

2. The camtleuﬁ’onn of the Commisslon is s;e nal‘lt In Section
-1: 3

2,.and it

3. This Act makes specific provisions under which the

Contmigslon Is required to furnish to the Minister certuin
reports and {o secure from him certain approvals before it
may proceed in. those respects, These provisions are compre-
hensive and are referred to briefly hereunder:—

Sretion 53 and Seetinn 54—Roporta.

Sevtion, 53- This requires the Commissiun to submit to
the Minlster an Annunl Report with reapect to the
aperations of the Commission and financial accounts in
respect of each year,

Seetion 54-—CUnder this Section the Minister s enabled to
seenre from: the C such reports, -d
end information velating to the operatfons of the
Commission as he requirea,

Sectfon 46—TFstimates.—Under this Section the' Commis.
sfon. 5 required’ to submit to the Minister annually &
statement “of estimated receipts and. expenditure for
the ensning financial year. This statement is compre
hensive and. informative,

Section 76 (2)—Pates, Servives, ‘&o—Under-this Sestion:
the Commission wmust obtain the approval of the
Minister before—

{a} effecting any alteration in the rates, charged in.
Australia” for ar i

transiitied over the overseas telecommunica-
tions services operated by it,.or in the appar-
tionment of those rates; .

{b) withdrawing any category of overseas message
or ¢ommunication;

(e). di g any overscas tel
route or service;

(¢ instituting, any new overscas telecommunications
route or servies;

{e) extending or altering any portion of the tele-
communientions-oystem "operated by -the Com-
wission which does, or might, form part of
the Empire telecommunication network;.

f) entering into any agreement. with . foreign telo-
communications. undertaking;. of '

{g) taking any action or decision ielating ‘to o
affeeting the defence policy, of the, Br]efsh Conie
monwealth and. Empire or any ‘part ‘thereof.

Huctlons 98 {2) and 38

y manner disposing of any

rectly, from, places outside
ipment or materials of o
an Five thousand pounda.
Treasury Advances~Under this Section the which the hairman and individuel Commissloners give §t
Tressury only those This must surcly add seriously to his burden.

the Minister, are 12. The view is taken that the Commisstoners, haviny
Het Profits.~This _Seotion
Tlmh;nl:l:utgeg‘c’:alonr t{‘l?o "lc’ln‘:':x""'gmg‘“ﬂ"f practien). alternative to this outlook.

net profit”in nny other 13, Seetion 16 (1) of the Act provides for the: dismlssal of
the Treasury af moneys ¢ C ' A

mmission may accept from the

manner than the re-payment

—Si = Y is
X suﬂ;u Ef}‘epuqn? 1;7.?}:.;355:1% fuflure by the Minfster,
slary Inexcess of £1,500

Communieation Servicos.—The
missions or approvals for the op
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{3)—Purchase and Dluposal. of . Apart from tha-obvlous source of posstble embarrassment
oblige tho Comntasion to secure  to the Minister which such an arrangement would ereate, it
Te—

wauld avem to bo a negation of the intention of the leglsdature,

urcliase any land the cost of 10, In other words, there is sot out clearly in the Act the
Jhich excetds the sum of Flve et ot O Tesponuibility for the Minster nd e

tease of land. for n period.
r8; ot

Commlsston, and it iy thought that the furnishing by the
Cennmif of the i i hly the Act pre.
serves o the Minfster the means of fully meeting “his

Tertss HEM  reaponsiblity.

IL It would appear that the circumstance which Yyour

case where.the  Committee is secking to cover is a serlous fallure on the
her direelly or  pnrt of the Commission whick might be avelded I the Minis-
Australin, of ter liad some further reguler information, Quite obviously
greater value  the 3inister could not function in this way unless he gave

to the business of the Commission the dejren of attention

beent earotally selected. and being responsible. men, must te
trusted to cxert good management, and that there is no

for inability, K
dragtie Denalty for fatlure by the Commission to discharge its
ity s theretore ilable, but such failure. fs not

14, Tt should, of course, be wunderstood that. if condition

for Conduct. of” Radio- of nffairs uross in the business of the Commission which.
Tialto, I er- mlgl;t ‘invo]\l'xc t“m Ixﬂnistermm;)e thek(loverntm;ent in embarrass
cration of these services  ment, immediate ateps woul taken ta Inform. the Minister
must be obtained from the Minister under the Wircless nni!ninly and pmmpt’;y. ¢ !
et o taeveeton me Stations amd ServieonAl
ootion  78—Tnancetion of Statfns and  Serviees.—All .
stations and services liconsed in, accordance with the ;','lﬁl i‘g‘m&:’irh:"r“cm'e‘:ng‘?}:‘# u‘l’zﬂl‘,‘;r';r‘;’;'g‘né'ggn;f’ufti;l"’:
apection by any officer authorized Ty yiator Goverape Department s Vice.Chinirman of the

Sretion  86—Remntations.—All anlll\éinns made nmder

15, In the ordinary course of events interviews botween

Commission.
18, Your Cx i has inquired as to whether the minutes

the Act ave, of course, subject to the 2
of the Minister and the approval of the Governor- ©f Commisslon meetings are forwarded regularly to the

m regard to the financial arrangements of the Com-
portant also to bear fn mind that,
ory obligations above referred to,

Further, the approval of'

Minister, This practice fs not followed and any suggestion
for its adoption is not viewed favorably by my Commission.

apart fram 7. It s easenitinl that the Commissioners in meeting should
Beetion 44 of  disenes. their business fully, frankly and in complete con
Commonwealth Trensurer sholl  Dilence, The minutes nare a faithful reflex of thls dlsenssion
terms and conditions of any advances made to  and the decisions reached, The preparation of coples iu
mmission’s nccounts are slso kept  earchully policed and issue in restricted to Commissioners and
Treasurer approves (Scction 481, top manugement. In any ease, & proper appreciation of the
tho Trengurer must be obtained hv  minutes and the decisions must favolve caretul perusal of the
the Commission to the seiting aslde, from Ita revenucs,. of whale Azendum and assoclated data,

reserves for speeified purposes {Section. 5% (1)).

n, the Auduor-Gggeral is,.0f caum;-‘, responstile  eastly me embatrassing to him and might also canse dim

18, The submission of the minutes to the Minfster eould

acentmts and for reporting the resu
the Postmaster-General. (Seetion
i ken by the Commission to: keep. the iMt0 & fild of control which n})penrs quite out of harmony
its activities stem directly from the
‘These obligations

are filfilied consclentiously and thoroughly,
the éonsidered view: of the Commission that, ;ub- plated by your Committee envisages a degree of personal

- fulfih b X A

o mernben“o; ;‘ﬁ: ml]n‘i‘im ?hl:g 15 non-texhttent.mngdh{ndcded,’ i]mpnctlcnbl)e, in
! e to-d, 11 pelation to the Department which he administers, In la e
ity for ihe day-to-day OP;’;‘V !Ic‘:'; (% 1th Departments it s necessary for the mnls?:r

of the y
Places squarely’ upon th

eulty from the Commission’s standpoint. If the Minister.

13 '3
lg)of such examinations to  as o rvegulay thing, immxod the mimutes in detall or hed
. h

them perused on his hehalf by his, staff, f woull bring him

with the intentions of the legls!
sion is concerned.

10, Tu the view of the Commission the procedure contem.

lature so far as my Commis.

suvervision by the. Minister over the activitfes of the Com.

and development of the oversea
0. far a5 Australin s concerned,

8. No_doubt: the Commissio
by the Parliument so-that

would accept some responsibility for

to delegate to his permanent head and to executive officers
powers which are, in many respects, greater: than those con-

 was.aeb-up i, its present form  gored upon the Commirslon by the Overseaa Tel i

the: businesn of overseas telecom. ) 107 ¥ ecommunica.
munfeations. could be conduated. expertly and fo refleve the |77 Ack 1048:052. The Commlssion fecls that thore fa no
Miniater of direot responsibi
Anv decision to furnish, the

justification for' mssuming & greater need for, sunervision

lity for dav.to.day management, puon the work of the Commission, consisting, g ¢ 4 f
Minister wich u farthor mass of  {rafied ecports and. sdmintsientere. o e, s ot
information muat presuppose: that he u‘:oult}l h!xten;;;n% )r.-t case of the activitfes of a Department.

alternative! 18] 1id

the m.“ﬂ{’ yevealed 20, The' views expressed in this letter aro thoss which

are held unanimously by the members of my Commission,

SNOWY ‘MOUNTAINS HYDRO-ELECTRIC AUTHORITY.
AEMORANDUN, SUBMITIED 70 THE CoMMITIEE nY Tif: COMSISSIONER, DATED 207 SeerEMBEN, 1953,

2. Tet e deal first with the Authority’s direct obligations 3. Under Section 32 of the Act the price at which eleetricity
to the Minister under the Snowy. Mountaing Hydro-electric N Y g )
Power Act, 1949, Section 22 of Act requires the Authority n recommendation from the M nister. T this connexion
to. obtain the: Minister's lpprmt’nl t: thtt; nppnhlltg::ntt of
officers who are not British subjects'and’to the appolntment or £ h 't
promotion of officers to posttions fm‘fwhleh‘ the salary excc:ds In addition to such” information submitteq fram time to
Section 30 of the Act requires the ccial reports on the financial nspeets nnd
Authorlty to obtaim tho Minlster’s spproval to placing con- b, rerorts o il nepects and the economies
trects involving the payment or receipt of amounts escaeding 4. Under Seotion 1o of the Act the Authority submits
000.. The Minlster -has always fequired full informa
tion-on these matters'before giving his decisions.

may be sold is determined by the Treasurer on receipt of

the Authority keeps the Minister ndvised on all matters
which hava a bearing on the cost of producing electricity.

time by the Authority, the Minisfer frequently ealls. for
of power production proposals.

annual accounts to the Minister, In this connexion, and for
closer advice on. the Authority’s spending, the Minister fs
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provided with a monthly financial statement showing actunl
uxpenditure in rolation to tho Authority’s Budget. YFrom
time to time querles arise from theso stateiments, necessitating

he i of addlY i nder the same
nectlon of the Act, tho Authority is obliged to. furnich to the
Minister on annual roport and such other reports, docnments
and information ns the Minister requives..

4. The Treasurer has jssued through the Minister a Diree-
tive to the Authority :lennlm‘; the procedures which he wishes
the Authority to follow in iulftiting the finnneint provisions
of the Snowy Mountaing Act, bearing in mind that under
Reetion 25 of tho Act, money, if horrowed froms the Common-
wealth Bank by the Authority is subject to. the Treasurer's

7 In wddition o the various aspeots of the Authority’s
operations covered specifically by the Act or the T'reasuror’s
Directive, the Authority keops the Minister fully Informed
en all matters which: it is thought may ho-of. speelnl intercst
- v coneern. to him or the Government. The present Minister
likes this to he done. Such matters include ncgotiztions
with the Stntea at officer level on the preparation of the
draft iretween the Gy of the Common~
wenlth, New South Wnles and Vietoria; the effect of the
terms and conditions imposed on the Authority by the
Treasurer under: which motioy Is ndvanced to the Authority;
any major alterntions to the orlginel.plang »r&;ured by the

Common'wealth/States Snowy River Technical: Committea for
3 I of the Snowy i)

gunrantee, seeondly that advances made by the & are
subject to such terms as he thinks fif, aud thirdly that
money horrowed otherwise s subject to bis consent. " Under
this Dircetive the Autharity sulimits anaually to the Minjster
and to the Trensurer a “detailed programme coverlng its
i fur  the year and a in
trond outline covering the succceding five years. The pro-
ginmmes dlsclose the work to be earried out, requirements
in finance, man-power, materinls, rouvces of supply of
materials, and commitments to be ineurred in nequiring
peamanent plant, The Directive also Inye down he rate of

interest to ho paid on Treasury advances.
6. It shonld: Le borne in mind that any approach t’tl)D
with

1 ) ren;
with Uniung on' the formulation of an Industrit) Award and
on other industrinl matters of major importance. The Minister
on Dis own initiative often sccks full jnformstion on such
matters.

8. Subject to the legal and customory obligntlons outlined
above, it wonld appear that Parliament hss given, the
Antliority, a_statutory corporation, power to carry out its
functions under Part TII. of. its Act with complete responsi-
bility and freedom of control. It ehould be pointed out,
huwever, that the Treasurer, controlllsg as ho does the
conditions wnder which funds arc supplied, conld. if he
wisghed, Nimit many of the activities of the Authority. It Is
in this between the- Minister

Authority might make to the Treasurer in
the implementation of the Directive s channelled through
the Minister, This affords the Minister the opportunity,
which, in practice ke always takes, of supporting or opposing
any stich matters,

1 e
aud {he Authority fe of the utmost jmportance because the
Anthority must look to the Minister o resist any attempted
rertrictions of the powers given to the Authority by Parlia-
ment go that it eun carry out its. functions.

" $NOWY MOUNTAINS HYDRO-ELECTRIC AUTHORITY.,
FINANCIAL DIRECTIVE IROM THE THEASURER oF THE GOMMONWEALTI I88UED 1Y THR MINISTER von Wonrke Axp Ilousine,

{1} Preamble,
Mountains Hydro-Eleetrie Authority, appointed
in purewanes of Act No. 25 of 1040, charged with the

ibility ing and opernting. works for the
seneration of hydro-electric power in the Snowy MMountains
Aren {as deflned in. Section 6 of the Act) for the purpose of
providing additional eupplies of elcetricity fo wcet the
inereasing requirements of defence works and undertakings
uwd the Australinn Capital Territory.

The Authority is responsible for ensuring the proper use of
public woneys invested in it by the Commonwealth for the
construetion and operation of the foregoing hydro-electric
works,

The object of this Dircctive is to define the procedures
which are fo be followed by the Anthority in fudilling the
finuncinl provisions of the Act.

This Dirertive i iarued in relation to the peried up to the
date on which the Authority first commences to.sell power, and
ehall remain in force until such time as it may be superseded
by =« Inter Directive,

(2) Programmes «end Bstimates,

The Authority shall draw up annually for submission
to the Minister-and the Treasuvrer n programme for the next
five years. The first programme shell be submitted as room
as practieable.

The progranunes will discluse the works proposals in brond
outling, cover man-power and materinl requirements and the
#ources of supply of the materfal as befween domestic resourees
und fmports,

The Authority shall furnish estimates of the funds- which
«ill he neccsszry to implement the programmes.

At tenst three months prior to the commencement of enclt
finrnein] year, the Authority shall submit to the Minister:~

fa} A statenient in broad outling indieating the opera
tions which is proposed to carry out during
the ensuing year; the man-power and materinle
vequired and  {w] possible) the conntry of
orizin of the materiale,

(b) A statement of the commitments to be incurred
in acquiring permanent machinery, equipment,
and other capital ijtems during that year, and
{where pogsible) the country of origin.

The Snowy

advances by the Treasurer' out. of moncys appropriated for
the: purpese of the Act ehall' be made a€ suck times and In
such umounts as are eonsidered necessary by the Authority,
and ehall lie submitted. for the approval of the Minister prior
to submission to the Treasurcr, Any request for an overdraft
with the: Ce Bank of Australi the

of the Treasurer to provide finance for temporary purposes
;‘m]l also be sulmitted for the prior approval of the
finister,

(4) Intereat and Qapital Repayments,

Tlie rato of interest dite to the Commonwenlth on advances
made by the Trensurer to the Anthority under Section 25. of
the: Act ahall he the effuctive long-term bond rate, as deter-
mined by the Treasnrer, at the tinte each ndvance is mdde.
Tnterest will be celeulated on daily balances and be trented
in_the books of the Authority, as a eapital aceretion to the
debt due to the Commonwenlth. {This involves eapitalisation
of interest during ennstruetion.)  Tnterest' shall not be com-
poundesd:

‘The Authority shall.not be requived to pay interest or Tepay
advances to the Commonwealth untll seh time as it com-
mences fo goll power. The terms on which .intercst shall
be prid, and advaneea repaid to the Commonweslth, shall he
determined, on the: eceurrence of that event.

{6) Hopenditure;
Aa v condition to the provision of advances by the Treasuver
ander Seetion' 25 of {le Act:—

(i1 The Authority ehall not, without the apyroval of
the Minister and the Tressurers

(@) Enter into any arrangement with n State or
Ioeal authority, involving finance, that
may be of concern to the: Commonwealth
in.its financtal relationis. with the States;
(&) Introduce amy stafl’ pension scheme or Pro-
) vident fund,

{ii) 'The rent formulae and policy on sales adopted by
the Authority in. providing honses for its comtrue.
tion porsonnel’ shull be subject to the approval
of the Minister and the Trensnrer.

{8) Insurance.
In conformity with the Commonstealt’s policy of relfe
lud ers’ shall

ic) In & form to be approved by the Trensurer, esti
of the expenditure involved in (e} and (1) nbove;

and
1di Fstimates of the receipts (if any} of the Authority
during the year on capital or other account,
(3) Provision of Capital.

The provision of funds for the performance of the functions
aud powers of the Authority is governed by the power to
borrow money under Scetion 25 of the Act. Applications for

0, gy works
not ho effected with outaide insurers, Until such time as the
Authority commences to sell power, any insurable -losses
that may cecur shall he treated in the. books of the Authority
as part of the caplial cost of tle works,

A7) Accounta. . .

Befora the 31st March, 1950, tha Authority sl 1, i -
plianco with Scotfon 28 of tha Act, submit to the Minjstor
for the approval.of the Treasurer a Proposed form of accounts,

b
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OPINION OF THE SOLICITOR-GENERAL, 197i JULY, 1065,

ALUMINIUN. INbUSTRY Acr IM4-1064: DaTE WHEN IHE Auntr Act CEagED TO AIPLA TO TUE ACCOLNTS OF THE
MIMIGBION,

Aluminium Industry Aot 1044-0054: DNatc when Audie dot
ceused to apply to the accounts of the. Qommission.

I refer fo your memorandum dnted 3 Tebruary, 10565, in
which you sny that the Scerctery of the Public’ Accounts
Commitico: has. asked you for a_conskdered opindon on thy
question whe the Audit Act ccased to apply to the accounts of

he Al i Commirsion.®  Ax
the question involves a poiat of law, you have asked me for
an cxpresslon of my views,

2. As you knaw, I found it difieult to answer that queation
In. the form in which it was asked; firstly, Leeause it assumed
:Pzt r‘tlm Audit Act nppli‘ed in its entirety to the accounts of

i o ini

efore of the 4

Industry Act 1062, namely, 2 October, 1952; secondly, he
cause it assumed that the Act thereafter censed at some dnte
to apply nt all to the accounts of the Commission, As a result
Of discussions between officers of aur respective Dopartments,
I nnderstand that the first dificulty has. heen mentioned to
the Chairman of the Publle Accounts Committee, and that it
has been deoided to seck my advice on a further question,
namely, to whot extent did the Audit Act and Trensury
chulat{om( apply fo the necounts of the Commission before
2 October, 1062 " The Committee hes mentioned: in the first
part of {ts report an tho Commission (rnrngrnph 75) that my
opinion has heen eought on this question,

Tho position beforc 2 Octader, 1952,

3; T propose, thevefore, to devote the corlier part of this
wmemoranduie to. the further question, nx that is really the
fundamental question, My short answer will he given after
my detailed' reasons.

4. Thero was no oxpress provision fn the Aluminium
Iudustry dot 1944 that the Audit Aet. ehould apply to the
accounts of the Commisaion. This result followed, if at all.
only to the cxtent to which it was a nocessary consequence
of the faet that the Aet (scction 12) eatablished the
Almmintum Production Trost Accouni and provided that the
expenses of the Commission \\'ere'(n be: pafd out of, nnd the

esperience ks shown thal the new eoncepts have not heen
enmpletely integiated with the general schieme of the Act,
The vesult ie that the Vet ne & wiole dues noL pow represent
o completely indegrated system, it really requires a complete
rentolement’ 1 nnderstand that your Department is at present
engaged on thut task,

9. When ore comes 1o esamine the resulitions regarding
peyinents, o distinction may he drawn hebween 1cgulations
vegarding the ineurring of a finaneinl linbility (for exnmple,
eutering inta n contract, ordering gowls) and regulations
regarding the payment iteelf, I would myself think that
the intention of the: Awdit Act was that hoth «ets of require
ments elonld apply fo payments made out of any part of
the Pullie Seepunf, Sertap 14 {3.) reada ry fullowss--

“ (1) No ueh persan whall ortify any accomnt until

Ve abnll T I‘I«'ﬂhlillt‘l‘ that the expenditure lns been

il ng by e pres ribed authority and

tount 2 urreet in overy particular and that

the experediture imolved theicin is in accordance with

(e Taw. and regulatiors applieadle  thereto and is
charged against the proper head of expenditure.”

10, If the word “capendituze s the first two places in
that sub section. iy an a)) endraeing word, as ¥ think it must
b, there can he little donbt as to the intention of the Act.
“ Expenditure” s wsed in this wide sonse eleewhere in the
Act (sce, for example, section 12 (L))

11. On the other hand, it would Inve been difficuit to apply
sonie of the regulations to payments of expenses of statutory
0Ty s, T 8 (2.}, ding approval of
requisitions, and “$3 (1) (1etention of services of officer
after attninment of age of 45 years), were, in terms, hardly
applicable.  The whole of the ‘provisions of Part 11, of the
Regulntions relating to collection of public moncys would
geem not ta ho uppropriate to the reccipt of moncy by
statutory corporation carrving on a lusiness undertaking.
Regulation 49°t1.) whiel s functions to a “ chief officer ”,
wonld also Jinve eausod dillloultics nt the velevant times,
but the defini of “chief oflicer” was amended in 1953

moneys. received by the Co from the o
any undertaking earried on by it were to be paid into, that
Trust Account. It is clear that n Trust Account is part of
the Trust Fund and the Trust Fund is part of the Common-
Wenlth Public Accounts it is elear also that moncys in n
Trust Account are “ public moneys” within the meaning of
that expression as need in the Audit Act.

5, Tu practice, T underatand, it les beon wssumed that
aperations on o Trost Account are governed by the Audit
Act and' Trensury Regulations in all respects. This con-
clusion is,in my view, n netural one. Potent. arguments are
needed o overthrow, even in part, a presumption that the
entire provisions of the Act and Regulations; for example,
apply to all aspects of the incurring of a lnbility, apd the
making of the consequent paymeni, when the payment is
to be. of public moneys out of a part of the Commonwealth
Piiblic Account,

6, Tt is clear, of course, that the basic requirements of the
Act and Regulations. must apply to all payments out of a
Trust. Accomnt, By the “bnsic requirements?, menn
sections 32, 33 and 34 of the Act, and the related Requlations,
The neceasayy warrant must have issued, and the certiflention’
and anthoriztion of the: payment must ecenr; the certifying
officer mukt comply with regulation 45, payment must be
by cheaue {regulation. 08)."

to include the { exeeutive oflicer of an aunthority of
the Commonwenlth e-taslished under an Aet.” "

12, When one comea to consider the terms of the Alumbytum
I-u!ller_lr[/ et 1944, the diflieulties are inerensed. From {his
Act, it appears that the Commonwealth and the State of
Tasumnia agreed to the establishment of atatutory corpora-
tion; the establishment was to be by the Commonwenlth it js
true, bt it was to be the establisliment of & corporation in
which mania would have a substantial financinl interest
and' would share in the administration,

13, The agreement set out in the Schedule to the Act.
provided that the Commission should bave extensive Jowers;
these incladed power to aequire fand, plant and equipment,
to obtain supplics of bauxite, to engage cXxperts, to cmploy
officer and to enter into eontracts and agrecments. The Act
conferred' these powers. The substantial question, as I see it,
in whether the 1844 Act fntended that these powers should be
exereised subject, in all respeets, to the Audit Act and
Treasury Regulations of the Ci so that, for
example, every requisition for supplies shonld he approved by
the Minister or an oflicer appointed by the Minister. N

14, Another point of interest is that, if the Audit det
anplied jn it entirety to the necounts of the Commission, as
d‘lst‘l_l‘lct from the payments out of the Trust Account, the

7. When, however, P up an
statutory corporation. and nlso provides for the financial
Gperatlons of the: earporation to he operations om a Trust
Accomnt, the-question must arlse whether the corporation s
thereby placed under an obligatlon to observe nll' the require-
ments of the Trensury Reguiations. I shall, for the moment,
put aside considerations arising out of the Aluminfum
Tndustry, Act 1044, and out of the decisfon to crente n
statutory corporntion, and examine first the Audit Aet and
Tregaury Regulations themselves,

8. The mnin scope of the Audit Act is defined’ by the
references to the Commonwenlth Publie Aceonnt aind to public
moneys. The: intention wonld seem clearly to he thnt the
while Act.should.apply'to any denling with “ public moneys *;
Tt §g interesting, however, o sce that thore are fome refer-
ences to “ Departments ” and this word is defined ns including
“such authoritics. of the Commonwealth as are prescribed .

he Alwninivm T ion Col has not Leen. pre-
seribed.  The specifi¢ references to Departnents in the Act are.
oweéver, fow. This ia, in fact, one example of & difficulty often
ftet in constriing, the Audit Act. Important amendments,
adding itew concepts, havé from time to-time. heen made and

* Thly Oplnlon wa taade available to Hio Cammitien by fhe Sceretary 7o the
Treasury.

ral was, by virlue of the Andit Act, under a
statutory obligation to examine and nudit those aceonnts.
Yet section 13 of the Afuminium Indystry Act 1844 provided
that the books and accounts of the Commission should he
subject to inspection and audit by the Auditor-General.

15. In the result, T consider that.it is impoasible to reconeile
completely the provisions of the two Statutes; hence it is
impossible to say with any corininty the extent to which the
Andit Act applied to the accounts of the Commission before 2
October, 1952, In. coming to n contlusion, I have been in-
fluenced by the matters mentioned in paragraphs 4 and §
nbove; the moneya provided for the pirpases of the Contniasion
remained “public moneys”'; the provisions of the Audit Act
and Trensury Regulations are established to protect public
woneys hoth in the metter of incuvring of Hnbilll‘ics and in the
matterof mnking payments. T cannot.fnd, either in the Audit
Act or in the Abuminium Industry Aot 1944, g sufllefently

i

8 ive intention that any part of

v
by, or the
Commission.. For tlese rensons, not without doubt, T advise—
{a) that.the *hasic requircments ” of the Audit Act and
Treasury Regulations, ns defined ahove, clearly

applied,” and' l
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thy that, altheugh it
intended  the  C
freedom in tho conduct of Its Lusiness arrange.
ments, and although the applieation. of. wholo of
the Audit \ct and Treasury Regulations prosented
sumie difflultios of construction, the Uctier view
probahly is that €he: requirement that. the Com-
mission’s operations were to be through a Trust
Aceount attracted all the provisions of the Andit
Aet and Treasury Regnlations.
When did the Audit Aot cease {o apply?

16 The Audit Set has not, even now, censed to apply
to the accounts of the Commission. Lump sum payments
out’ of the Commonwealth Public Account to the Commission
for payment into the Commission’s bank sccount must e
made n acrordance with the “basic requirements” of the
Aundit Aet; seetion 51a, whick requires. the Auditor-General
to include o any report mede by him under the Act “auch
information ar he thinks desirable in relation to audits,
examinations and ingpections earried out by him in pursuance
of the provisions. of any other Act”, still applies, = In. what
follows, however, to avoll complications I jgnare these
residunl cffects,

17. Even after the background to your originmal question
hag Leen cleared, and the nssnmption 14 made, for this pur-
pase, that the answer T liavo given in clause () of para-
graph 15 i clear beyond doubt, I till find it not possilile to
give n simple answer to the question, when did the Audit
Act_cease to apply te the accounts of the Commission., It
i, T think. clenr that Parliament intended that the Audit
At whould cease to.apply to the aceounts of the Commission
s the enming into operation of the Aluminium Industry
dot 1052, namely, 2 October, 1052, Operations on the Trust
Accaunt after 2 Oectoher, 1962, were not, in my view,
authorized' by the Act as amended, On the other land,
payments were, in fact, made from. the Commonwenlth Publie
Account and those payments had to be made in aceordance
with the relevant provisions of the Audit Act and Treasury
Regulations, T discuss helow (paragraphs 22-26) whether
this is cqnivalent to saying that the Audit. Act' continued to.
apply in its entirety ta the accounts of the Conmumniesion s
long ns the Trugt Account was, in fact, maintained.

18. T lave mentioned above (paragraph 4) that the
veason why the Awdit Act applied to accounts of the Com.
mision: wae that section 12 estallished a Trust Account,
The 1932 Act repenled scetion 12.. It is clear from section
9 (2.) of the 1052 Act, which pave authority for the dispost.
tion of the halance in the Trust Account at the date of the
commencement of the Act, that the repeal of the section
which established the Trust Sccount was. intended to bring
operations on the Trust Account to an end. Since. the
existenee of the Trust Account, and the statutory require.
ment that the expenres of the Commission were to he met
ont of that Account, were the only reasons why the pro.
visiong of the Audit Act {ather than the basie requivements)
applied to the necounts of the Commiesion, it secms clear that
Vartinment intended that the accounts would not be eubject
to tint Act after the commencement of the 1952 Aect, Other
rovisious of the 1952 Act are consistent with this view—
including the provisions that a bauk account was to be
opened, that accounts were to he kept in & form approved
hiy the Treasurer and thet the Auditor-General was to inspeet
and nudit the sceounts,

19. There would seem. to o little room for douht, there.
fare. that under the 1952 Act, Parliament intended that the
detailed evpenditure of the Coammission shonld not bo from
the Commonwenlth Public Account, but that the Commis-
sion's awn distinet accounts sheuld be maintained; these
acvonnts were to be stihjeet ta proper eammercial safeguards,
and wery to be audited by the Auditor-General, hut were not.
tu bu subjiet t~ the limitations placed by the Audit Act on-
aperations on e Commonwealth. Public Acerunt, It follaws,
therefore, & stated in the short answer given in pnragraph
17 uhuve, thet there was, after 2 October, 1052, no legal
authority fou paying into the Trust Account lnrge sums out
of the special appropriation made hy the 1952 Act, and for
vontinuing to operate the Trust Account to make payments on
hehialf of the Commiesion,

20. The Pnblic Accounts Committee may feel that this
~tatement s sufficient. to angwer the substantial question
miaived, However, T make helow an attemipt to answer
i terms the question as put.to me. Tt is not casy to do so, as'
the attempt involves the consideration of the effect,.in Iaw, of
an action’ which was not suthorized by law, The problem
je perhnps novel in the particular context, but is.not novel in
1t= general implientivns, Jt often lappens that the Courts
have to consider a ease where Parliament has directed that
something he dome in a particular manner and. the end
Aesired by Parlioment ie achieved, but not in the manmer
sqecifled " The question then Rrices. whether the whole should
he treated, in law, as a nullity, or. whethier the non-compliance
with the formalities may be regarded: as mere irregularities,

is  probable that Parlinment
ission to have

possibly Involving the participants in administrative or, in
#otno cascs, curlal sunctlons, but not either requiring or per-
mitting: that which wax, In fact, done to bo treated as not.
laving been. done,

21 In my opinfon it fs quite clear, In the present case,
that the operatlon of the Trust Acconnt after 2 October, 1952,
cannet be regarded ae & mere nullity, und. the Trust Account
connot be treated as though it were, in fact, ag it ought to
bavo heen, wn ordinary hank account kept by the Commission
ander the 1052 Act, Payments wore, in faect, made out
of w part of the Commonwealth Public Account, and no
ruyment hay be'made out of that Account unless the amount:
nvolved has been approprinted by Parliament for the pur-
pote and unless the requirements of the Audit. Aet are met.
Under the 1952, Act, o sum of 14,250,000 was approprinted
for the purpose of tho Commission, This sum. could have heen
pald out of the Commonwealth: Pullie Account to the Com-
miskion {for payment into # bank account opened in. pur-
suance of rectlon 13), cither in ome sum or in smeller
emounts fram time to time; the only requirements of the
Audit Act which would then have hnd to be'inet are what 1
have called “the basic requirements®, The Commission
could, at any time, have nsked' for such & payment, and;
Indecd, 1 do-nat believe that the fact that part of the special
approprintion ud, in fact, heen eredited to the Trust Account
in the hookn of the Frensury would have operated n law
to prevent the payment of those sums. out of the Common-
weulth Public Aceount to the Commission in globo,

22, 1t follows that, slthough the Trust Account was, con-
tinued, payments, or “advances”, could have been made out
of that Account to the Commission for payment info a bank
account opencd in' pursuance of section 13, Only the “basic
requirements ” of the Audit Act would have bad to bo satisfled

hat case. In fact, I understand, more than half of, the
expenditure of the Commission in the Yerlod‘ in question was
made from a bank account (the ““Bell Bay Account ) and
the necessary funds for this purpose had heen paid out of the
Commonwenlth Publie Accotnt after complisnce with the:
“baigic requirements .

23, The bank account into which. these amounts were paid
was not a bank account gpened jn gursunnwrci section 134
1t was an gecount opened in. 1950, under the provisions of the
Audit Act, and as sich was itself part of the Commonwealth
Public Account, After the commencement of’ the 1062 Act,
the strictly correet courso would, I think, have heen to._close
the existing bank account, and open a fresh one in pursuance
of seetion 13, Strictly, therefore, the payment of the Commis-
sion’s, funds. inte the already existing Bell. Bay Aceount,
after 2 October, 1962, was an irrégularity. But, having
regard to the intention of the 1052 Act mentioned in paragraph
10 above, I would wmyself think that the irregularity would
not prevent the Bell Bay Account from being operated as a
separate account, of the Commission, and would not require
the conclusion that moneys in the Bell Bay Account were
still in the Commonwealth Public Account.

24, In the result, I.incline. to the view that, from 2 October,
1852, fo. 24 Juue, 1953, payments, from the Bell Bay Account
were pot subject fo the Audit Aet and, to that extent, the
Rcmunc:z of the Commission were not *subject to the Audit

et .

25, The watter may not rest even there, On the view I
express in the previous paragraph, the Commigsion could,
acting on ordinary commercial Yrinclpleu, and without. com-
plying with the Treasury Regulations, have entered into a
contract, for example, to purchase a machine: costing £6,000..
If, thereafter, it paid for the machine out of the Bell Bay
Account, the requirements of the Audit Act and Treasury
Regulations would not liave been attracted. Tho position
would be no different if the Commission hird asked: that a
further £5,000 be {mid, out of the gpecial appropriation, from.
the Trust’ Account to its Bank Account to enable it to. pay
the account in' question. On such a payment out of .the Trust
Account, only what I have above called the “basic require-
ments ” of the Audit Act would have been applicable, and: not,
for example, the requirements of the Treasury Reguiations s
to the making of contracts involving the payment of moneys
out of the Commonwealth Tublic Account. If, instead. of
taking, this nelion, the Commnission: expressly or impliedly
ngked the Treasury' to pay. the sum of £5,000 on its behalf to
the snp{-li(\r of the machine out of the. Trust Account, it
would, T think, be an unduly literal or formal view. to say
that the whole of the requirements of the Audit Act, and not
only .the “basic requirements ”, had to be met. The result
of that view, in the ease supposed, would be that the. form
in which the contract was entered into, rlthough valid at the
time: of the: contract, was. subsequently invalidated' by the
method of payment. which, contrary, as I think, to the nten-

tion of Parliament, was.adopted to: discharge it,

26. Tt may. be, therefore, that a detailed. examination of
the accounts of the Commission durlng the period from 2
October, 1052, to 24, June, 1053, would reves! MANY cases
where it could not be said that, because an. smount was paid
out. of the Trust Account, all the incidents of the Audit Act
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and Trersury' Regulations s plicd to the account ne paid,
Bubject to thls, however, I think it:must be aceepted that the
winlatenance of the Trist Account and the poyment of the
ex{wnditure of the Commission directly Trom ‘thut Account
attracted the various velevant provisions of the Audit Act
and Treasury Regulations to tha accounts of the Commssion,
deepile the clear indieation from Parllament that it dla’ not
H intend thore Iromlem to apply. On the other hand, the
Audit Act and Treasury Regulations did not, in my opinion,

but the provisions of
with the lutter conclusion.

siniplicity which we would nll wish to achieve; but the Trust Account,

B Areexnix No, 21—Parr IL, Paxa. 120,

Authorlty.
Attstratinn Natfounl Airlines
[ i

Of the corporations Hsted below the provigions. of the
Andit Act apply only, and then in part, to the Australien
Atomic Encrgy Commis A Broad , Com-
mission nnd Australian Broadeasting Control Board,

Anstratian  Shipping Board

The principal reason for the exclusion of the transaction,
of & corporation from the detniled provistons of the Audit
Act, and Treasury Regulations Is o cumable a corporation,
within the terms of its statutory dircetions, to have immedints
tontrol over its revenue and expenditure.  The corporation
in, of course, responsible for adonting. such aceounting: pro
cedures and instructions as. will ensure thes maximum
safeguard of the funds under its control,

Australin
Industry Board
Anstralian Whaling Commis

Stevedoring

wion
Cunberra University College

Christmas Ialand Plosphate
m

Comm Ith Bank ..
., The Audit Act. doos. not anthovize the Treasurer to apply monwenth Bon
ity provisions-in whole.or in part to the accounts of statutory  Commonwealth Trading
corporations, 21
Authority. Conatitutive Act. Lo]’;!,‘:.‘,"fnw“"h Savings.
P . Avstral Alwnini Pro- 4 i Tnduntry At Flux Commission .. .
e ] duétion Commissfon 10441054

Atomio  Energy  Contmission
Act' No, 31 of 1953

R ing Aet 10421051
Commission T Riv

A i B B ing Act 1942.1054

fatnt Conl Bonrd .~

Overseas Telecommunications

tnission
Murray

. Augtrdlian -~ Atomic Fnergy
GCommission

Commigsion

Control Board
Australinn _ Dairy  Produee
Control Board and other
Primary
Roard;

Roval Auwstralian Air Force

Dalry Produce: Rapart Coantro! Veterans® Residences Truat

b Act 10241054,
Production “nowy  Mountains

Electrie  Authority

‘Ten Tmportation Board ..

Hydro-

Austratian  Nationol
sity Aot 10406.1047.

gards
Anstralinn.  National Uns- Tniver-
veraity

Areenoix No. 22—Paxr IL, Para. 138

L In a memorandum dated 3 August, 1054, the Sccretary
of the Cominittee fntimated that, in pursuing an investigation
: of the, form and. content of the financinl documents presented

tn the Parlinment, the Committee would probably consider the
question, “Who Is accountable to the Parliamient for the
roceipt and expenditure of publie fundst™. In the first part
2 of this letter, I have endeavoured to answer that question in
relation -to the. form and: content of the financinl” doowments:
referred to, but if there'is any particular aspect of the matter

}‘..n on which further advice is desired, X shall endeavour to supply

-

[

hand,

A the authority.
it on reques! 4. Bven i

2. Under the: eystem-of rsponsible government, the general v ing the
assumption Js that, for the administration of each Act pareed

case of

o the Trist Acconnt should

. xpply to.-payments from the. Bell Bay Acconnt,
. Aeneral. menta o the Commission.
! Trust Account, the Audit Act d
S\ 27. T am aware that the answers and reasoning given above
do not, at’ &ll times reach, thoso standards. o brevity and

subject does not admit of short and simple answers. At the
espense of aver-simplification, I would sam
au fullows. Before 2 Oetoher, 1052, the “ hagle requirements
of the Audit Act clearly appiled, and all the requirements of
the Act probably applied, to the acconnts of the Commission;
the 1044 Act eannot readily be reconciled
After 2 October, 19562, operatfons
not have continued, and, if they
had not been continued,.only the “\basic requirements ™ of the
Audit Set wonld have epplicd, and only te the Jump-sum pa

up my answers

ea(rltu the continuance of the
id not apply to payments out

of the Bell Bay Account after 2 October, 1952, but 1t probably
applied to most of the mccounts which were paid out of the

i . THE APPLICATION OF THE AUDIT ACT' TO STATUTORY CORPORATIONS.
MEMORANDUM ¥RoM T TREASURY Daten 1611 Magen, 1055,

Constitutive Aet,
Australian  Nafional
Aect 1045-1047
National Seeurity (Shipping
Coordination) Regnlations
Btevedoring Industry Act 1049

54

Whaling Industry Act 1949

Canberra  Tuirersity  Colle g
0

Ordinance 1920-104
Christmas  Island  Agreemunt

divhpes

Act 1940
QGommonwealth  flank  A~t
1045.1953
Commonwealth Haal et
1045-1053
Commonicealth Bank  Aet

1045-1063
Flaz Industry del No. 25 of
1953

Coal Industry .lef 1940-195)

Overseas  Telecommunicationy
Act 1046-1052

River Murray Waters.  ef
1016-1054

Rogal Australion  Air  Foyee
Vetcrans’ Residences Act Xo
82 of 1053

Bnowy Mountaina Hydro-Blee-
irio Power Act 1949.1952

Tc{zsg'lnpnrlallon Act No. 73 of

OPINION OF THE SOLICITOR-GENERAL, 22ND SEPTEMBER, 1054.
ACCOUNTING T0 PABLIAMENT FOR THE RECEIPT AND EXCRNDITURE oF PubLIC FUNDS-~INDEPENDENT AUTRORITIES,

in respest of n Department which he administers, on the ane
band, ‘and' in velation to the expenditure of & morc or less
antosomons  anthority of' the
Tn relation to the forn
for all the details of the expenditure hecause those details are,
in general, under his control
nuthority ‘may have been given statutory
independently ‘of the: Minister and the Minister 35 not answer.,
able in the same way for all the details of the expenditure of

Commonwealth, on the other
er, the Minister is answerable

in relation to the latter, the
wers to act

. an anuthority which is quite
?‘ldcpendent. of Ministerial control, some Minister must take
o !

by the- Parliament, a Minister of State 3s. responsible, The
8 Administrative Arrangements Order is bnsod on this assump
tion. arid indicates the Mi P n for

the administration of the Acts fipccmad in the Order.
Similarly, for every item of expenditure of public moneys
authorized by Parlisment, o. Minister is responsible, in the
gence of being politically answerable, aaye
3. The nature of the responsibility fo .be. borne by a the
Minister, in relation. to the expenditure of publie funds, will. should b,
vary from-one Act to another:. In particular, the responsibility
may-be very different in: relation to-the expenditure-incurred

and, if

2o+ " Amin, in the case
duty of the Minister fo e

Tation of public

1 p o BI APpropr

funds: if the authority makes an annual ;eport, it 1s the duty
of the Minister ta lay the report on the table of the House
ccessary, to defend the report. His answer to the
Nouse mny take something of this. form: * Under the Act, T
eannot control the actions of the Hoard in thia regard; but the
Board speaks to Parlinment throngh mo. and this is whet it
of a speeial appropriation, it is
onsider whether any alterstion
e recommended to- Parliament from time {o time,
From the genera) constitutional point of view, I would myxelf’
attach much importance to these agpects: of the responsibility
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of a Minleter, but. this ia scarcely the placo to enter upon
& discussion ,n‘ Iarge of the relation, of Ministers. to atatutory
authorities,

&, Consideration of 'this aspect leads. me' to tho porticular
reference. made by the Secretary of the Committea to. the
votes for certain, Commonwealth authorities. It follows from.
what T have alrendy said-that, in my view, it'1s desirable that
all amonuts voted In the amnual Appropriation. Act should

. shown In relation to somo: Minister who. will be answer-
able, in the approfiriate degree, to-Parliament for the expens
diture, Thiy 18 50 oven-where the ]mf'ment may-liermadé out
of the Public Account to-tlie authorlty in d. Tump sum, the
anthority being vested with the necoizary statutory power
to expend the money o paid to it

6. In the case of the six. authorities. mentioned by the
Seeretary of the Commitiee, the suggestion Is mede that
they¥ may be il directly to i for' their
expenditure. It follows from what I have said above that
the train of responsibility must always be through.a Minister.
Tliera. 18, however, in some cases, a distinction hetween the
expenditure of an authority for which. the Minister only
taken the kind of indirect responsibility mentioned in para-
graph 4 above, and expenditure for which the Minister s
the same direct responsibility as in the case. of the expendi-'
ture of his own Department.

7. Perbnps L.may illustrate my meaning by reference to
the Superannuation Boavd. _The Board controls,, infer alia,
the Superannuaiion: Fund, It expends money from the Fund
to .puy -benefity to. contributors according to the statutory
provisions. In this. refard, it has n statutor

of staff’ and the 'payititnt ol sslaries and other adminfsirative
oxpenses, (Sections 73- snd T4 of the Superapnustion Act
makoe some: provision in this, regird, but do not alter the
general propubitions: except to the extent, that section 73
requires that there shall Lo a Sectetary). Thé: Board: has
no funds on. which. jt' chn draw for thesa purposcs,

9. The Permanent Head (the Seorotary to the Treasury)
and- ultimately the Treasurer himself, {8  responsible for the
expenditure mentioned. In: the previouy pnngruph. ‘Though
the stafl of tho i d' undor the
Public Service Act, the. Treusurer iy vesponsible tb Parlia-
ment' for the number of offiders, employed: to assist the
Supersianuation Board and for-the rates of -pay-paid to those
officers, If the Parliament thinky that too muck money has
been spent on the administrative expenses of' the Board,
that too'many officers have leen emFloyed or. that they have
been.pald. srlaries too high in relation: to their dutles, it is
to the Treasurer that the Parliament should’ look fon an
answer, not to the. Board.

10. In the case.of some of the other nuthoritics mentioned
by the Seeretery of the Committee, the excentive head-of the
guthority has the powers of a Permanent Head under the
Public Service. Act. That, however, does not nmke him
direetly il o P : A Head can
not, of courge, make dations. to the
Council and the Prime. Minister 15 responsible for the recom-
mendatfons to the Executive Couneil' for the creation of
positions in the offlce of tlhie Public Service Board and thé
Audit Office.

The Minister is not responsible, therefore, for this: expendi-
ture except in the sense that I lave dj d in

' 3 f iu. that, in so far as Parlia-
ment: has rot given, the nAmed- authorities any statutory

4 above.. . .

8. In order to-carry out' its metivities, however, the Board:
has o staff, afd this etafl has to.bo. employed and paid and
othar administrative expenses-have to be-met. But the Board
haw no statutory independence in' yespeet of the:cmplopment

n ¢ in regard to .@mnployment of stafl or- adminis-
trative: expenses, the politicn] answerability of the relevant
Minlster of State is of much the same degree as his answer-
ability for departmental. expenditure and I think that it is
not' unnatural that the votes should' be grouped’ with the
depar{mental votes. :

. Arrexorx No. 23—Pant II., Para, 74,*
PUBLIC CORPORATIONS: CONTROL OVER STAFFING. '

b o THE, C

A
MeMoRANDUM i}m» 1211t OcTODER, 1935,
L

The memorandum of 7th Scptember, 1053, from Mr.
Leicester Webb of the Australiny Natlonal Univessity on
}mblic corporations reems: to the Bodrd: to ignore one important
actor in_wa, g

' BY THE 8 PusLio Skrvics BoArp. ©

4. One othér poigt might also be mentioned. Mr., Webl
assumes that co-ordiuntion of conditions of eervice through
the Publie Service Byard is.n reduction of the powers of tho

ges or
and: that is that all of the employecs aro subject'to the. Public
Service Arbitrator. Tf thefe is to be. co-ording
level, then, surely it is appropriate that tliere

of internal ditions at the wage fixing point
below the Arbitrator,

2, 'There is, of courac, a consideralle spread of Common-
wealth employnient outside the Public. Service Act. Mr, Webb.
has concentrated on corporations but the picture ia not. com-
plete without seference also to employment under Acts, other
than the Public Service Aect, which are administered by
Departments, (8ce the list below.) The total emplojment
under these Acts ia quite extensive, .

3. It js .trup that tho .older corporations bave not. beon
brought under the dystein wheircly the Publie Service Board
exerciscs a snpervisory controll ‘over stafling. That was a
product- of the times Lub tho present times ceriainly require
that' some co-ordination should éxist at the adminiafrative
lovel, 'This does- wot. necessarily -have fo. be through the
Publio Service Board and where there aré alternatives, eg. the
Commeonwealth ‘Bank working through consultation with, other
banks: to o-general level of salariea.in the Lanking industry;
the Board would not need to.be concerned. :

Xmiting tlem in-performing the functions for which
they lave been-created. It many limit them but, to the extent
that. it docs, it Is only a minor cxtension: of limits already
Imposed’ through, Arbjtration. proceases, i.c., the Pablic Serviee
Arbitrator and the Courts,
dcts with i provisions
Departments,
{Other than those establishing' corporations.)

by

Supply and. Development Aect,

Nnval Defence Act,

"High- Commissioner Act.

Seat, of {Adminiytration) Act—Polico Ordi
Northern Territory {Admi) jon) Act {Police and Prisons).

Stevedoring, Industry Act..
Dost. and Tolegraph Act.
Peace: Officers Act.
Conciliation and Arbitration: Act.
Nouru Islanid: Agreement. Act.
Papus and New Guinea. Act,
Norfolk Taland: Act:
Cocon “(Keclifig) Tsland, Acteptance Act.
In addition ‘to theabove, there is other -employment under
the: National. Seeurity (Sh Co-ordi ) i
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