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DUTIES OF THE COMMITTER

Section 8 of the Public Accounts Committes Act 1951
reads as follows :-

8, The duties of the Committec are -

(a) to examinc the occounts of the receipts and
expenditure of the Commonwealth and each
statement and report transmitted to the’
Houseg of the Parlidment by the Auditor-General
in pursuance of sub-gection (1,) of section
Tifty-three of the Aundit Act 1901-1955;

(b) to report te both Houses of the Parliament,
with such comment as it thinks £it, any
1toms nr mrtbors in thhsc aceounts, state-
ments and reports, »r »ny circumstonces
connected with them, tn which the Committee
is of the »~pinion that the attention of the
Parliament should be directed;

(e) to report to bath Houses nf the Parlismont any
alteration which the Committee thinks desir-
able in th., form ~L the public ace~unts or
in the methnd ~f keeping them, »r in the
mode ~I rceeipt, c-ntrol, issue ar payment
nf public moneys; and

() 0 inguire int~ nny questi~n in conncxlon with
the mublic nccrunts which is referred to it
by either Housc ~f the Parliament, and to
report t~ that House upon that question,

and include such ~ther duties as are assigned to the Committee
by Jnint Standing Orders approved by both Houses ol the
Parliament,
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JOINT COMMITTEL OF PUBLIC ACCOUNTS

FIFTY-FOURTH REPORT

FORM OF THE LSTIMATDS,

ESTIMATES OF EXPENDITURE FOR ADDITIONS,
NEW WORKS AND OTH:R SERVICES INVOLVING
CAPITAL EXP_NDITURE.

CHAPTER I.~

INTRODUCTION,

Your Committee in the Forty-Ninth Report

presented on the 27th September,

1960, reported that

the form and content of the "innnc:lal documents.
presented %o the Parliament would be rveviewed and that,
in view of the magnitude of the task involved in
completing such a review e vrogressive approach would be
made by conducting a2 serles of enquiries over a number

of years.

2, The rirst of these enguiries has been
completed, end our Forty-Ninth Report presented the
results o*‘ our investigations into the Miscellaneous

Services Section of the Lstimates,

The second enguiry

relates to the section dealing with "Additions, New
Works and Other Services Involving Capital Dxpenditure"
is the subject of this Report and was continued with
?ublic hearings being conducted on the 6th, 7th and

4th March, 1961,

before us--—
6th March, 1961,
Mr F.A.J. Frawley

Mr B.A. Kuhn
Mr H,P. Yoxon
¥r R.E, Johns

7th March, 1961,
sir K.H, Bailey,

C. B, B,
1l4th March, 1961,

Mr A,G. Turner

Mr R,H.C. Loof

The following persons gave evidence

~ Accountant, Depariment
of National Develop-
ment,

~ Acting Accountant,
Department of Shipping
and Transport.

~ Assistant Director-
General (Administrative)
Department of Works.

~ Pinance Officer,

Department of External
Affelrs,

- Soliclitor-General for
the Commonwealth,

~ Clerk of the House of
Representatives.

Clerk of the Senate,



2,

3. In addition Your Gommittee was assisted by the
observers from the Audit Office, Public Service Board
and Department of the Treasury who attended esch of the

public hearings,

4, Throughout this Report commonly accepted

phragses "Capital Works" or "Capital Works and Services" ‘

section ete, are used both by Your Committee and

various wiinesses to describe the section of the

Estimates entitled "Estimabtes of Eupenditure for

Adaitions, New Works and Other Services Involving
Capital Expenditure",

CHAPTER II - THZ VIEYS OF DEPARTMENTS

5, Your Committee obtained statements from a
number of Departments releting to the effect on
departmental management of the separate Works and
Services section in the IGstimates and to the principles
adopted in decidinpg the section of the Estimates in
rhich particulsr items of expvenditure should appezr,
Certain TMepartments further gssisted Your Committee,

at our request, with verbal evidence at the hearings
conducted on 6th March, 1961,

(a) DEPARTMENT OF NATIONAL DEVELOPMENT

6. The Department hed in‘icated thst there was
an "apnwarent inconsistency" in the manner of present-
ation of certein votes, e,z the administrative expenses
of the Atomic Energy Commission apnerred in the main
section of their Egtimetes am-ng its Aepartmental votes
under Division No,lL31 but the administrztive expenses
of the Snowy Mountains Hydro~Electric Authority appeared
under Division No,9U6 in the Capital Vorks section.
However the different method of presentation appears to
be due to the details ~f the separate statutes for these
two Authorities. The Atomic Znergy Commission is
required to have its estim-tes of expenditure avoroved
by the Minister and is thereby placed in respect of the
organization of its accounts on a similor basis to a
department. The Snowy Mountains Authority on the
other hand is a constructing authority and from s
governmental viewpoint all moneys advanced to it are of
a capital nature - irrespective of the particular items
on which the money may be spent. The total of this
expenditure will be capitalized as the cost of the whole
project,

7. In addition the votes mentioned hereunder
appeared in the main section of the Estimates and cover
items of expenditure which cre of a cepital nature:-

Approoriation Items of a Caplital Nature

Divisions No.Li1, 412 and LT
2. General BExvenses
02, Office requisites, Office machines,

equipment, stationery
and printing.

Exhibit No.
5u/1

Q.L46



L)

3.

Avppropriation

Items of a Capital Neture

Divigion No, L1l
%, Other gervicesg
01, Kimberley Research
Station and Ord River

Gauging - Contribution
to cost,

06, Gas Turbine Regearch -~

Bquipment and operational

expenses,

Under Gontrol of Department of

National Development.,

Division ¥o.Lh99 - Department 3
of the Wavy '

Advances to States under
Commanvealth-St2te Housing
Agreement,

Division o, 529 ~ Devariment
of the Army

Advences to States unier

Commonwealth-State Housing
Agreement,

Divigion ¥o,558 -~ Department
of Air

Advances o States under

Commonwealth~State Housing
Agreement,

Division No, 6llt
1. Joint Coal Board

02, Comtribution to Adminis-
trative Costs.

(2) Buildings, plant and
farm machlnery.

(b) Scientific and
technical equipment.

Purchased from funds
jointly provided by the
Commonvrealth and West
Australian Governments,

Ixperimental equipment
for the vurpose of the
project,

Supplementaery advances
under the Agreement for -~

" the provision of houses

for serving personnel
of the forces,

Note: The principal
advances are provided
under Loan Fund (See page
257 of the printed
estimates).

(a) Furniture and fittings.

(b) Motor vehicles and
garage equipment,

8. The Treasurv observer coniirmed that this
practice did not offend any established principles viz.

MEMBLR, = Would you agree that from a non~-
governmental point of view one would expect all
Gommonwealth Government capital expenditure to be

revealed in the Works and

Services Zstimates and

overed by ‘the Anpropriation (Works and Services)
-~ I am talking ih general terms? —=--
(MR He TTT) I woul® think at first glance an

08.8, 9,
aa 11



Y.

uninformed person ~ul® drsw that conclusion, I
qualify thet by saying thet I mean by an uninformed
person someone “h» had not studied the subject,

MEMBER. - But the very title of the Works and
Services section ~f the whole dstimates - the same
title that is taken from the Appropriation Bill -
does give a lead that there vou would expect to
£ind all capital expenditure? ~- (MR HLWITT) It is
certainly open %o thet inPerence but I do not think
there has ever been any statement or anything from
which it could be sail” that it was implie” that
that is so.

and later

(MR HEWITT) veveuss.... It includes a wide veriety Q.11
of expenditure on wowks and services of » capital

nature, but not all of them, and there are many

forms of expenditure vhich commonly waul® be thought

of as creating assets or charges to be written off

over a series of trading periors which epnear

elsewhere than in the Avpropriation (Works and

Services) Bill,

N The witness Mr F,A,J, Prawley, explained that Q.14
the use of the rppropri-~tinn ledger presceribed under the
Audit Act and Treasury Regulations, results in no
difficulty being experiences ~t deparimental level in
supervising expern”iture egeinst the varinus votes
irrespective of the sectisn in which they were presented
in the Bstimates and it ras this nperative level which
mainly concerned his department, However, he agreed
thet some improvement in presenting his department's
votes may be possible,.

MEMBLR..~ Yhat would you think of sll Q.27
finencial interest, from the expen’titure point of
view, of your cepartment, being grouped together
even to the extent of a notation of your in'beres%,
administratively, in items which are under the
control, say, of the Department of Works? If you
are to ﬁave a functional basis for your depart-
mental regponsibility reflected in the Dstimates,
do you think it is possible for that to be done?
You woull have your main Pstimates, miscellaneous,
works and services, and then a notation regarding
transfers from your administrative responsibility
to the Dsparitment of Works, Would that, in your
opinion, be a functional presentation? ---

(MR FRAWLEY) Personally, I would say that quite a
number of advantages could accrue from sguch a
presentation, I woull think it would be a clearer
presentation for Parliament, particularly for
purposes of discussion at the committee level in
both Houses, It would be a great advantage for
officers inasmuch as an officer would not have to
attend more than once and that is quite a
consideration as far as our depariment is
concerned because I have to come to Canberra three
or four times from Melbourne to advise the
Minister, if necessary.

10, There is a vote for mosgt Depariments
described as "Buildings, Works, Furniture and Pittings"
appearing in the Capitel Works section of the Bstimates
as being "under control of Department of Works",
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In reply to a series ~f questions the witness

indiceted thet he was in agreement with the general
procedure whereby the scounisitinn and replacement of
furniture were cherge” t~ a Capital vote, the alteratiom.
and additions to Commonwealth~owned buildings were
charged to Capital vote anc the alterations and
additions to leased premises were chsrged to the Mainten
ance vote,  However, the Department of Works (see
paragraph 18) have indicated that there is some confusim
in respect of these ltems and the position was

Q8. 39-32 .

confirmed by the Treasury observer,
Sunmary.
12, The evidence indicated that no administrative

problems would be presented for the Department if the

votes now appearing in the Capital Works section of the

Egtimates were to be transferred to the main section
of the Estimates, that some clarity in presentation

may be achleved if" this were “one an® that it would be

more convenient and econnmical for the Department to
have all the votes grouped together at the time the

Bstimates were being discussed in the Parlisment,

(b) DEPARTVENT OF SHIPPING AND TRANSPORT

Your Committee vas assisted with evidence from

3,
Mr B,A. Kuhn, Acting Accountant, who was asked:

MEMBER, - You heard our previous evidence -
questions an’ enswers - on helpful grouping, which
s-me have recommended, of « department's entire
expenditure, The Tirst section would be normal
administr-tive expenditure under the main estimstes
then miscelleneous s recommended in our L49th
report an® now, vevrh-ps, capital exvenditure, You
ere concerned abrut year-to-yesar compsrisons.

Would n~t -our estimztes be available in the seme
way as before to compere year by year? -- (MR KUHN)
If you had a “istinct grouning - yes, So long as
they were in clearly Zefined groups..

and later

MEMBLR, — Your third item, Mr Xuhn, deals with
the matter of additional trips to Canberra for each
Appropriation Bill, The previous witness covered
mich the same item, Do you agree that it would be
time saving snd an economy il your capital works
and services expendlture, clearly grouped so thet i
could not be lost sight of, was dealt with together
with other votes for your department? -~- (MR KUHN)
Prom a departmental viewpoint, it delfinitely would
be econnmical.

MEMBER, - You feel it voul” be to your advantage
to have your departmental representative sitting
in the House ~hen the e¢stimetes for your department
were being dealt with, knowing thet vhen the
Alscussion on those estimates was concluded there
would be no need f~r a second visit to Canberra
but thet your representstive could advise the
Minister, if necessary, at one anpearance? =--
(MR XURN) Yes; it voul” be of benefit to the
department,

and.

h2

Q.3h

Q.49

Exhibit No,
sk/2

Q.55

Q.56



1y, The witness invicated in reply to a series of Qs.,6%1-65
further questinns that he hcl’ similar opinions to that
of the witness from the Department of National Develop-
ment concerning the treatment of expenditure "under
control of Department of Yorks" on buildings, works,
furniture and fittings.

Summary,

15, Again there appesared to be no departmental
objections t» the transferring of the Capital Works
section of the Bstimetes provided the distinction betwea
the various classes of expenditure were clearly defined,
Further, the adoption of such a procedure would again
prove more convenient and economical when the Bstimates
of the Department —ere being Aiscussed by the Parliament

(c) DEPARTMENT OF "ORKS

186, Your Committee were assisted by Mr H.F, Yoxon,

Agsistant Director-General (Administz-ative) y Wwho

advised that the tremsfer of the votes in the Capital

Works section the main section of the Estimetes would

not be of any great advantage o his Devartment as

separate officers heve to be sent to Canberrs when the

Parlisment is Aiscussing the detailed programmes of the

Works and Services ag opposed to the votes for the Q8.75 and
General Administration expenses. Kt

17. £s a matter of administrative convenience it
was immaterial in which section of the Estimates the
Capital Torks votes vere to be shown as the Department
of Works would still have the same number of votes under
its conbrol and the same records would be necessary to
record the details »f the particular programme for

infividual departments,. Q.71
18, Included in a document furnished earlier to Exhibit No,
Your Committee were the following comments: 54/%

Whilst the Department of Works is unable to
comment on the necessity for thls separate document,
nor on the specific p-rints on which the Treasury
has been requested to supply information, the
Department would apvrecizte consideration being
given to the classificstion of Capital Expenditure,
particularly where alterations and/or renovations
of an existing building and the replacement of
assets are concerned,

Preguently additions to an existing building
are required snd this is correctly classified as
Capital Expenditure- these additions may at the
same time necessitate alterations and/or
renovations to the building already existing and
provision is made in the Repairs and Maintenance
votes for such alterstions and/or renovations,
A1l the work involved is invariably embodied iha
the one project and this necessitates apportion-
ment of the expenditure bebween the Capital and
Maintenance votes respectively,

Renovations mey also be required to existing
premlses, not involving additions, and this may
take the form of restoratiorn to the condition
originelly existing but in a modern Pform,
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It is the view of this Depertment that ail
these mnrks might be classified as Capital Expend-
iture and provided Por in the Lstimates accordingly.

The Department of "Torks is responsible for the
supply ~f Purniture and Fittings required by all
Denartments, These supplies may represent
replacement ~f obs~lete or worn-out articles, or
they may represent ad<itional requirements, The
replacement would take the form of & more modern
articler however, vhen supplies are requisitioned
by Departmenis, it is not knovn whether replacement
is involved or not, unless the requisition is
endorsged, It was the practice to repard the cost
of replacement articles as a charge to the
Maintenance vote and the cost of adlitional
requirements as Capital Expenditure, but lately it
has been considerer that all items of furniture
and fittings, whether replacement articles or not,
should be classified as Capital l.xpenditurel

19, The witness indicated that he was not aware Q.91
of any existinzg regulation requiring the information

which would be necessary to determine these matters to

be endorsed on the requisitions received by his

Department although such information was sometimes given

or enguiries were made to obtain it.

(a) DEPARTMENT 0P RZTRRWAL AFFAIRS

20, The evidence given by the witnesses from the
Department of External Affairs inficated that they were
in agreement vwith the views of other Departments; that
it would be more convenient to have the relevent votes
transferred to the main section of the Lstimates,

21, In the view of the witness, ¥r R.E. Johns,
Finance Officer, Department of Bxternal Affairs, the
votes of his Department Tfor nverseas posts would be
improved if the appropristisns were shown on a functiondl
rather than s geogravhical basis as the total amounts
expended by the Department for various purposes would be
shown more clearly en” would permit of better comparisons
being made of year-t-year exvenditures,

(e) DEPARTMIFT 07 THS TRLASURY

22, In response to a reguest by Your Committee for
information concerning the origin, purpose, principles,
ete, relating to this separste section of the Dstimatesd
Your Committee were assisted by the receipt of a
document and by verbal evidence from Mr G.L.S. Hewitt,
First Assistant Secretary, Department of the Treasury.

23, The Treasury document contained the following
informations~

M e e s e e sk ae es ae we e ae e Exhibit No.
5475
A diligent search of the records back to
Pederation discloses no complete statement of
the origin and purpose of the Bill and confirms
the uncertainty expressed to the Senate in 1952,
Consequently, it is not possible in this state~
ment to do more than set Aovn the inferences that
may reasongbly be drawn from the contemporary
documents and events.
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Origin and Purpose of the Document,

The introduction of the first Supply Bill
into the Senste on 13th June 1901 initiated a
debate upon the po-ers of the Senste and whether
or not certain items, nemely, 'Expenses in connect-
ion with the opening of P-rliement and the Royal
reception' and 'Military and Naval demonstration
in connectisn ~rith the opening of Parliement in
Melbourne and the Royal visit to Melbourne, Sydney
and Brisbane! were ordinary annual services of the
Government as provided in Ssctions 53 and 54 of the
Constitution, During this debate, it vas asserted
that the Senate had the right to amend Bills having
for their object the construction of vublic works
and thet 1t had the reswonsibility of saying
whether items in the Appropriation Bill were
'ordinary emmual services', This Bill was replaced,
atter a request from the Semate, bv one giving
details of the proposed expeniiture,

The discussion in the Senate clearly stimilated
some thought by the Executive upon the form and
content of the Appropriation Biil and the Prime
Minister, on 20th June, 1901, submitted that the
opinion of the Attorney-General be given on the
following:

'If a Bill appropriating Revenue or
Moneys for the ordinary Anmual Service of the
Government, includes items beyond that '
purpose, does it cease to be a Bill appropriat-
ing money for the ordinary Annual Service of
the Government? As to section 54 - does the
present. Supply Bill propose appropriations
beyond the ordinary Service of the
Govermment??’

In the reply of 9%h August, 1'901, the Attorney-~
General advised:~

'Wo; a Bill appropriating revenue for
the ordinary annual services, if it includes
items beyond th~t purpose, does not cease to
be 'a proposed lew which appropriates
revenue or moneys for the ordinary annusl
services of the Govermment!, but such a Bill
is out of order, 8Section 5& is equivalent
b0 a standing order of both Houses, imposed
by the authority or the Constitution.

Bach House must be the Judge, whenever
fhe guestion arises in conncetion with a Rill
before it, whether sec 54 has been infringed,
and if so, whet course is to be adopted by
the House,  The Senate cannot amend the
proposed law by striking out the objection-
able item, as that would be a violation of
sec 53, though it may 'reguest - by message"
the omission or amendment of any items or
provisions therein,!’

During this semé period, estimates of
expenditure for 1901-1902 were being prepared and
deletions were made from an early Araft of am~unts
relating to defence works and buildings, armsments,
vessels, additions, repairs and furniture ete,,
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provision of butts at rifle ranges and the like,

The deleted items read almost word for word with
items in the Revenue Bstimetes of the States for
the year 1899-1900 and, furthermore, ave lsrgely
identifisble «ith the first Bstimates of Expenditure
for Additions, New Vorks and Buildings subsequently
tableq separately in the House ~f Representatives
on 9th October, 1901,

The reason f£rr these deletions is not
documented, but appenrs to be related to the
discussinon in June 190" in the Senate as ig a
further request, of September 1901, by the Treasurver
to the Attorney~General for an opinion 'whether new
buildings sn? edditions o existing builldings
shoul” he included in the annual appropriation bill
or a separate b1ll?’, The Treasurer remarked that
'Most nf them will be in losn bills, but some
wooden buildings mey have to be paid out of revenue,'
On 26th September, 1901 the Attorney-General gave
the folloving opinion:

'Section 54 of the Constitution provides
that 'the proposed law which aporopriztes
revenue or moneys for the ordinery annual
services of the Govermment shall deal with
only such appropriations,' Appropriations
for new buildings or additions when these are
required in the ordinary course of depart-
mental business are appropriations for the
ordinary annual services, and m=
constitutionally be included in the snnual
appropriation bill, Whether they should be
80 included is a gquestion of policy merely,

If introduced in a separate bill, they
will o course be subject to the Senate's
vower of amencment (sec 53),'

In the event, the estimmtes rhich were tabled
in the House .of Representatives on 8th end 9th
October, 1901 provided for separate appropriations
for aditions, new works and builZings for the
year 1901-1902, At the same time, in reply to a
question in Parliament, the Trepsurer recorded the
Govermnment's decision top finance the construction
of som: public buildings from Revenue and othars
from loan money. However, the loan proposals were
defeated an® there is & record of Perliamentary
opposition in the House of Representatives to the
raising of loan moneys Auring & veriod in which
the Commonwealth was ~bliged to return surplus
revenues to the States,

When the Appropriatinn Bills were considered in
the Senaste, on 3rd October, 1902, Senator Dobson
disclosed thet he hed received a letter from the
Premier of Tasmenia to the effect - 'If it comes
to the worst, do your best in the Senate to strike
out of the Zstimates every item for new builAings,
additions to buildings, new switchboard and every-
thing that can be left without harm for another
year or two, We cannot afford to vay for these
out of the current year's revenue, '
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It is inferred that after the original doubts
were raised in the Semate, the Bstimates were
printed in accordance with the amendments thst had
been made deleting various items, Probably there
was insufficient time, ih any case, to have the
Estimates re-cast and re-printed between 26th
September, the date of the Attorney-General's
opinion and their being tabled on 8th and 9th
October, 1901, Subseguently, with the defeat of
the loan proposals, there must have been a keen
interest, as sho'n in the 1902 letter from the
Premicr of Tasmania, in scrutinising proposed
expenditure on ne~ buildings ete, which would
reduce the amounts of surplus that woul” heve
then otherrise beer available to the States, If
the request to Senator Dobson accurately reflected
opinion in the States, it would probably have been
difficult, if not impossible, et thet time to abandon
the T~-me th=t were adopted in 1901 and to proceed
in aceardance with the opinion of 26th September,

SO 44 Se e s st se se es ws se et a4 as

25, As the Sennte hes the power to smend any Bills
other than the moin Approprirtion Bills, of which there
are 2t present two esch year, apart from the annual
Supply Bill, there mpears fo be some substance in the
thought thei Cfollowinz Federation the States were
concerned that power shoul remsin with the Senate to
delete items from other Bills authorizing expenditures
in the expectation that any reductions might result

in a surplus of revenues which vuld be veturned to the
States, Relevant to this matter is the exiract quoted
above from the letter to Senator Dobson from the Premier
of Tasmania dated the 3rd October, 1902,

25, A further important quotation is the opinion
of the Attorney-General on the 26th September, 1901,

26, With regard to the principles followed in
Qetermining the items “hich appear in the separate
section of the Estimates, the document from the
Treasury advised:-

Bt 44 v 4e ba ee ae ee ee s ae we e Exhibit No.
5U4/5

The Principles followed in Aetermining
the items.

The Ciret seperate Tstimates relating to the
yerr 1901-~02, were entitied ’Bstimates of
Expenviture far Ad”itilons, New “orks and Buildings®,
As tws title suggests, the items were canfined
entirely ta »ublic *vks and bulldings and to
equipment to be installed therein., Other items
of a similar noture in acc unting classification,
e.g, fittings, furniture, horses, ete, were
inclu’ed in the main Bstimates, In 1903-0Y,
several items of military equipment, ¢, g, arms,
rifles, pistols an® reserves of ammnition, were
transferred to the sepsrate Estimates.

In 1904~05 the title was altered %o 'BEstimates
of Ixpenditure for Additions, New Works, Buildings,
ete, !, and It seems likely that the chsnge Tollowed
the transfer to the separate document in 1903-0L of
items of military expenditure such as arms, rifles,
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pistols and reserves of ammunition which hsd been
incluled originally in the mein Sstimates,

As the activities of the Commonvealth expanded,
new items began to appear, notably cenital expendit
ure far the construciion of bores in the Northern
Territory, the ‘evelopment of aerodromes,
subscriptions to the sh re capital of business
enterprises such as Commonwealth 01l Refineries
Limited and provisions ror machinery, plant and
equipment for Government munitions factories and
institutions such »s the then Institute of Science
and Indusiry and the Australian Broadcasting
Commission,

Until 1937-38, 'fittings’ and 'furniture!
were included in the mein Esbtimates, but in that
year they were transferre” to the Bstimetes for
Additions, New ™orks, Buildings, etc., and
associrted with buildings un’er an item usually
described as 'Buildings, works, sites, fittings
and furniture’, a form of description which,
with the exception of sites, has endured.

© In 1939-40 and 1940-Lt expenditure of a
capital nature for the Defence Services, which had
been included in the Tistimates for AdAaitions, New
Wnrks, Buildings, etc., since 1904~05, was
excluded as a result nT o decision to finsnce that
cless of expenciture from loan moneys.

From 1941-U2 all Defence expenditure was
grouped in a single section of the main estimates
and, -ith the excepilon of the years 1948~4O anAd
194950, that prectice has conbtinued to the present
day. For reasons which do not appear to have been
recorded, Defence capital expeniiture of a civil
nature, i,e.,, acquisition of sites and erection of
buildings, was incorporated in the separate Lstimates
in 1948-49, and in 1949-50, expenditure on airmgraft,
naval vessels, arms, etc. was also included, It
should also be noted thet in each year from 19l41-42
to 1946-L7 and in some later yeers, part of the
total defence exnenditure was met from the Loan.
Fund.

In 1948-49 the description adopted in 1904~05
was varied to 'Hstimates of Expenditure for
Additions, New Works end Other Services involving
Capital Bxpenditure', There is no record in the
Treasury ~Ff the reason for this chenge in title,
nor is there eny significant variation in the form
and content of the’ locument Loy 1948-L9 by comparison
with that £-r '947-48, Nevertheless, it s.eems
reagsonable to infer th-t the change in the range of
the items since 1904-05 required some morse
z';xpgro?rirte “esignetion than the abbreviation

ete.

However, the change in designation and the
simultaneous introduction of the abbreviation
"Copitel Works and Services' is the apparent
origln of some misunderstandings, The change,
which was no more than an alteration in the
description of the contents of thesc Estimates,
might have occasioned the belief that all
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expenditure, ordinarily comprehended in the term
'gopital Works and Services', would be found
therein, In fact, mo such chenge was made in the
contents of the two sets of Tstimates and many
items which might be classified for accorunting
purposes &s of e capital nature are not included in
these Estimates. T T P
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Using the generally accepted accounting
conventions for classification of expeniiture,
illustrations of items of a capital nature
contained in the main Estimates for 1960-61 are:-

Ayppropriation

Division 105/2/06 Joint House Department -~ Purchase
of Plant and Equipment,

" 1p5/2/01 Wetional Library — Books, maps,
plates and documents,

" " o National Library - Purchase of
copying of films,

" % 08 National Library ~ Purchase of
£ilm eguipment,.

" 129/06 Officiel Bstablishments -
Repairs, maintenance,
replacements and additicns
to contents of buildings.

" 129/09 Official Egtablishments -
Purchsse of motor car,

Division 232/2/07 Electoral Branch - Minor
builring maintenance and
viorks,

" 281/2/08 Department of Oustoms and Exclse -
Administrative - Hire,
maintenance and operation
of launches and the supply
of equipment,

" 281/2/11 Department of Customs and Excise =
Adninistrative - Film
Censorship - Egquipment,

" 297/06 Serum Laboratories ~ Stores and
plant,

" 451-615 Defence Services ~ All capital
expenditure for the Defence
Services is included with
these Divisions.

" 711-718  Postmaster-~General's Department -
These Divisions include all
postal assets, e, g, mall
handling plants, mail bags,
letter receivers and boxes,
bicycles, motor vehicles,
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Building Branch tools
and equipment, stores
handling equipment
(mobile cranes, fork-
1ift trucks, trolleys).

Division 762/3/03 Worthern Territory - Health
Services ~ Transport
equirment - Aircraft,
ambulances and other
transport,

" /0L Worthern Territéry - Health
Services -~ Equipment for
hospiial,

" 776/01 A.C.T. - Health Services -
Canberra Community
Hospital,

" v /o7 £.C, D, - Health Services -
Ambulance service,
i
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27, It would appesr therefore reasonsbly certain
that the original intention was to include in the Works
and Services section of the Dstimates only those items
relating to expenditure on buildings, These items are
similar to those commonly referres to as "oublic works'
and which are commonly included in items cnvered by
the Public Works Bills of the various States of the
Copmonwealth,

28, In view of the circumstances surrounding the
first introduction of these Estimetes and the covering
Appropriation Bill in the Semate in 1907, as outlined
in the document received from the Treasury and guoied
above, the introduction over the years of a number of
additional items of a "capital nature" and the subsequent
alterstion tn the title of this section of the Estimates
appear to have resulted fr-m administrative practices
and possibly to s~m: confusion as to the actual purpose
of the gection, Clearly, the fact th:t some items of
expensiture mey be cl:ssified according to certain
accrunbing concepts as being of a cepital nature does
not necessarily Turnish any velid reason for including
them in this separate section. Alternatively there has
not been any objection, so far as Your Committee is
aware, to items which might be classified asg Yeapital
expenditure! being including in the main section of the
Estimates.

29, Mr C.L, 8. Hewitt of the Treasury advised
Your Committee:

"evsss., But I do not think any one has Q. 129
ever purported to have suggested that one section
of" the Batimates contained capital expenditure
and the other did not,"

and

Meesesaothe accolinting is not based on Q..130
commercial accounting, You do not start off by
requiring a distinetion between canitsl
expenditure and other expenditure,™



30 The Treasury document in reply to a gquestion Exhibit No
from Your Committee concerning the advantages and 54/5
disadvantages arising from sevarate sections in the

Estimates advised:-

There was some discussion in the Senate in
1952 of the advantages of a senparate document ;
disadvantages » ul” also erise in the repetition
of Parliemeniarv considerstion of separate Bills,

The existence »f six, rether than three annual
Supply and Appropriation Acts represents some minor
2dditin to the accounting in the Treasury, e, 8.
the preprretion’n? sevarste Warrants for signature
by the Governor~General. Moreover, the separstion
of the apvropriations is in contrast to the
recommendsting of the Committee for the grouping
of expenditure in its renvnrt on 'Form of the
Estimates: Miscellancous Services’.

The elternstive ves simplv put by the Attorney—
General on Ubh Novesmber, 1952, and consists of
the amalgamation of the .locumants grouped in
the manner alresdy proposed by the Committee in
ite Forty-Ninth Repors,

[
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3T, During the course »f our enquiries the
witness also stabed:

MEMBIR, ~ From your experience, do you think Q. 154
that the adoption of the suggestion thet the
appropriation for Works and Services be included
in the Appropriation Bill instesd of being covered
by a separate messuve w-uld make any diTference to
the functioning of Periiamént and the various
Government depariments? -~~~ (LR HOWITT) I think
it woul”™ be an improvemenl, because at the moment
there are six bills that appropriate money during
the year, with six sets of oprocetures following
Lrom them, And with resgpeci, I point out that
veriodicallv questions arc asked why certain capital
exvenditure is no% included in bhe appropriation
for Capital Works and services but are shown
elsewhere, I think that 1% would be a step towards
grester simplicity and understanding,

32.. Your Committes were assured that any alterat- Q.156
ion in the present procesdure ~hich would dispense with

the separabe Works and Services section need not

present difficulty to members in ascertaining the total

amount »f expen”iture nev shown in the sevarste Works

and Services section es ithis figure could be shown in

The Budget Papers as is no - being done in relation to
expenditure previously eppearing in the Miscellaneous

Services section following on the recommendations of

Your Committee in its Forfy-Ninth Report,

33, .. Members will be aware that expenditure

represented by the items in the Estimates are all met from
Roverue, Expenditure £rsn tae =~ 5 Fund io authrrised usually
in n peparate Lo~n 2415, B i to the chonges vhich

hnd ocourrad aver o pests p ~n? for vhich there




is no record of the particular reasons for making these
changes the witness was asked:—

MOMBER, ~ o.,...W€ noW have two separate
sections for capital -orks en” services, This is
the apperent origin of srue misunserstandings
because neither section sets ~ut al® the capital
works and services, To all intents and purposes,
a prectice has grown up over the years in which
certain works ani services hrve been included in
certain documents an” certain other sctivities
which might well come within that general heading
are in another section, It is very difficult
to define capital works and services in terms
of en instruction fr-m the Tressury or the Govern-
ment thet could be followed all through, Does
this section, in fact, serve any useful purpose
as a sevargte section? It does not give
Parlisment 4 clear view of capitel works and
services? ---~ (MR HEWITT) I 4o mot think it serves
any useful nurpose whabsoever,

Summary,

3k, Historically there anpears to be grounds for
belleving thet the separate Works and Services section
of the Estimates arose from the interest of the States
in having a separate Appropriation Bill which could be’
amended by the Senate in the expectation that expendit-
ure by the Commonwealth Government might be controlled
and thereby achieve a surplus of Gommonwealth revenue
which would be returned to the States in accordance
with the terms of the Congtitution., This is now
patently an archaic concept, From the viewpoint of
governmental accounting, argument as to what does

or does not represent expendifure of a capital nature
is of limited value because all the items of
expenditures in the Estimates which constitute the
schedules tn the two Appropriation Bills are made from
Revenue,

35, Regulationg exist to control the recording
of Government assets and these anply regardless of the
particular secti~n of the Dstimafes in which the
expenditure is shown,

36, If the items nov appe-ring in the Capital
Works and Services section of the Iistimates were to be
shown semarstelyv with the votes of esch Department it
would be impracticable to show a total for all
Commonwealth exwenditure of a cepital nature in the
Estimates, However, that total could be shown quite
clearly as a summary in the Budget Papers,.

Conclusion,

37, The evidence obtained indicates that from the
vievpoint of general govermmental accounting an? of
convenience for Members and depariments, the section
dealing with "Additions, New Works and Other Services
Inyolving Capital Expenditure" could be omitted..

38, 4s a result of thus having one Suvply end twe

Appropriation Bills, instead of two Supply and four

Appropriation Bills esch year there would be some

economy in deparimental time, in the gost of travelling
expenses for departmental officers and in the accounting
within the Depavrtment of the Treasury,

Q.161
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CHAPTER IIL, ~ THE AUDITOR-GENERAL FOR THE COMEONWEALTH

39 In a document forwarded for the information of
Your Committee the Aunditor-General stated:

"As the Committee is aware, there is no Exhiblt
statutory requirement for a separate Bill, nor No, 5u/6
is there any statutory or Treasury definition of
‘capital expenditure'.

In my predecessor's Report for 1950-51
(veragraph No,186), he raised the question whether
it was any longer necessary to have separate
appropriation bills for 'Departments and Services'
and 'Capital Services'. At Appendix "EM of the
1950-57 Report, is a covy of an opinion by the
Solicitor General to the effect that what is
generally knovm ss capital services are constitut~
ionally part »7 the ordinory services of the
Government, A further reference to the matter was
made in the Amnual Report for 1952-53, paragraph
No. 125,

At this juncture, I do not wish to add to the
Reports of my vredecessnr except to say thet
whilst n~ au~iting dirficulties arise from the
present pracesure, it -nuld appe-r that there is
scope for clarity in the f>rm in vhich the
estimates regerding this subject are presentea tn
the Parliement,"

Lo, During the public hesrings the Avditor-General,
Mr H.C. Newman, C.B. E, assisted Your Committee with
further evidence and stated, in reply to a guestion
relating to statubory requirements as referred to in
Exhibit Wo,54/6,

"euesss The proposition which the Committee is Q. 168
considering is whether a change would have any
effect in relation to the audit, The Auditor-
General's responsibility, as you know, in relation
to an appropriation commences after the
appropristion bill has become law, Whether the
appropriation for works and services is grouped
with the appropristion for the normal services of
a depariment or is macfe the subject of a separate
bill has no ef "ect at all on audit responsibility
or on the »ork of my office,"

L1, With regard to ths use o the word "clarity" Qs.175, 177
in the extract from the document guoted above, Mr Newman and 179~
explained thet he had in mind the fact that a cleaver 187

definition, for exasmole, of what is capltal expenditure
and vhat is mainbenence expenditure was desirable and
that the Parlisment might =ish to have more information
in respect of certain expenditures such as the omnibus
item "Buildings, works, Pittings and furniture,"
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CHAPTER IV, ~ THE SOLICITOR~GENERAL FOR
THE COMMONWEALTH

42, The Opinion No.5 of 1951 by the Solicitor~
General, gquoted by the Auditor-General in his document
(Exnivit Fo,54/8) and reproduced as Appendix B in the
Auditor-General's Reports for 1950-51 dealt with a .
specific reference from the then Auditor-General related
to four particular forms of government expenditure,
In the circumstances Your Committee considered it
advisable to obtain a further opinion relating generally
to this particular investigation into the Form or the
Bstimates and in view of the importance of this aspect
of our enquiry and the value of the opinion it is
included as Appendix A to this Report together with his
supplementary advice of 15th March, 1961 (Appendix B).

L3, The Senate hes equal poer with the House of
Representatives in respect of all proposed laws except,
as relevant to this particular investigation by Your
Committee, thet it may not amend proposed laws
appropriating moneys "for the ordinary annual services
of Government", In the case of the exception it may
request an amendment, This position arises from the
provisions ih the Constitutinn of the Commonwealth
which rcads:-

Section 53. Proposed laws appropriating
revenue »~r m~neyvs, or imposing taxatinon, shall
not ~riginate in the Senste, But a proposed law
-ghall n~t be taken to sporopriate revenue or
moneys, or to imnose taxation, by reagon only of
its containing »r-visions “or the imposition or
appropriation of fines or oth-r pecuniary
penalties, or © r the demsnd or payment or
appropria%ion of fees for licences, or fees for
services under the proposed law,

The Senate may not amend proposed laws imposing
taxation, or vproposed laws appropriating revenue
or moneys for the ordinary annual services of the
Government,

The Senate may not amend any provosed law so
a8 to increase any proposed charge or burden on
the people.

The Senate may at any stage return to the House
of Representatives any proposed law which the Senate
may not amend, requesting, by message, the omission
or amendment of any items or »Hravisions therein.
And the House of Representatives may, if it thinks
£it, make any of such nmissi~ns or emendments, with
or with~ut mo2ificetinns,

Except as provided in this section, the Senate
shall have equed power with the House of
Representatives in respect of all proposed laws.

and

Section 54, The proposed law which appropriates

revenue or moneys for the ordinary annual services
of the Govermment shall deal only with such
appropriation,

Exhibit
No. 54/P
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Uy, Expenditures which camnot be classified as
being "for the ordinary amnual services of the
Government" reguire appropriation in separate bills,
which may be amended by the Senate, and it is more
convenient and economical in the case nf the annual
Estimetes and Additional Estimates to support these
separate Approprilation (Works and Services) Bills with
separate sections in the Estimates as these sectione
form the schedules %+ the Appropriation Bills. The
saving in printin~ costs and time are considerable,

L5, The Solicitor-General, Sir Kenneth Bailey,
G, B.E, , discussed his Opinion with Your Committee on
the 7th March, 1961, Following a statement that
expenditure suthorised under section 96 of the
Constitution of the Commonwealth would not be "for the
ordingry amnual services of the Government” the
Solicitor-General was asked:~

MEHMBER, ~ What do you consider constitute Q. 197
extraordinary items of expenditure, of the kind
that we should not put in the ordinary
Appropriation Act? --- (SIR KBNVITH BATLEY)
Confessing that I f£ind that the most difficult of
all the legal questions in this field, I would,
nevertheless, also like to change the form of 1%,
I think that’ the constiutional reguirement is not
directed to items of expenditure but to services,
Services in the constitution are primerily
organizations, instrumentalities, military
services, civil services, “epartments, and statutory
corporations pe-forming Commonwealth Government
work, I think that that is what the Constitution
is primerily concerned with - the ordinary annual
services, not the activities or functions but the
entities, I think the question may be a little
easier to answer than it would be if the
Constitution said, "ordinary items of expenditure",
That woul? get you into extremely controversial
matters of opininn as t» what was ordinary and
what was extrgordinery., I think that this was the
point intended to be brought out by Attorney-
General Deakin at a very early stege in Common-—
wealth history, when he said: If these buildings
are wanted in the ordinary course of business of a
department , that is ordinary, It might be novel,
it might be unprecendented, but if it is proper
for the Department of Immigration or the Department
of Bxternal Affairs, then it is ordinary from
the Constitutional point of view and it can go
into the ordinary annual services and in the
ordinary, main, general Appropriation Act. I
find it very hard to offer an illustration of what
I think.would be an extraordinary service, One
might, for example, establish guite independently
of one of the existing departments a fire and f£lood
rellef administration, or something of that sort.
That, I think would not be part of the ordinary
anmual services of' the Commonwealth, Clearly,
the mere establishment of a new department of
State would not be an extraordinary service. It
would be in the ordinary course of what the
Constitution provides for,
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19.

MEMBER, - In our thinking, inevitably Q.198
another concept has crept in, That is the
concept of capital, as distinet from vhat is cone
every day. You would not regard capital expend—
iture, presumably, as extraordinary? m—e-
(SIR KENNETH BATIZY) Mo,

MEMBER, ~ As time has gone on, a lot of these Q. 199
things have tended to fall into one group consist-
ing of mhat a department regerds as income exnend~
iture and anoth.» of capital expenditure items,
This is a division baged purely on accounting
concepts rather than legal concepts. Do you
feel that this division is one which fits the legal
cohcept of ordinary angd extraordinary expenditure?
==~(SIR KENNETE BAILEY) I think that the Constitut-~
lon knows nothing of the distinetion between
capital and income expenditure,

MEMBER, ~ I come now to the term "public works",  q,20l
T understand that Quick and Garran, in their text-
book, incluled public works as items of extraordinary
expenditure, I was just wonfering whether that
sort of concept is too simple, Would you care
to comment on the question whether public works
should be regarded as extraordinary expenditure or
whether they should bé viewed as somethin, a little
more sophisticated?-~-(SIR KaNNETH BAILEY) Perhaps
the view that was taken was 1ittle more refined,
but you can only read refinement into it by
implication, I think in that book they really aid
intend to give public works as an example of an
extraordinary amual service, I can only say with
great respect that I think the opinion that was
given was repudiated by those authors, T turned up
Sir Robert Garran's memoirs the other night f~» the
purpose of checking one or two other points,
but I also noted what he said about the preparation
of "Quick and Garran". He sald that he had never
known, previously vhat it was to be associsted with
a steam roller. With a time schedule fixed oy
Sir John Quick this work had to be completed by a
certain dete before the Commonwealth came into
operation and therefore it was done in o toaring
hurry, I think it is proper to say that the
opinion of 26th September, 1907, Prom which I
have guoted, was initialled by Sir Robert Garran,
It was signed by the Attorney-General of the day
but our copy in the ovinion boosk bears Sir
Robert's initials, I have alvays myself regarded
that as a plece of repentance on his part, Indeed,
there was no nuthority for such a view in the
State practice or the United Kingdom practice, and
it 1s contrary to the words and also %0 the general
constitutional principle on which sections 53 and

54 rest,

MEMBER, -You could hardly regard public works Q.205
as extraordinary?---(SIR KENYDTH BATIEY) T
certainly would not,

In reply to a further queztion as to the

fundamental difference between the two Appropriation
Bills the reply was:
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(SIR XENUETH BAIIGY) I have expressed my own view
that there is no fundamental difference because

I have said that, with a couple ol possible
exceptions, the entive contents of the second sct
might have been put infn the first because they
answer the same fundamental constitubtional
description; namely, fthe descripiion of
appropriations for the ordinery annual services
of the Government., Therefore, I say there is no
fundamental difference.

(SIR KENFETH BAILTY) .......there is no require-
ment in the law that the Senmte shall be in a
position to amend a bill dealing with works and
services, If a procedure is adopted by the
Parliement, it is a matter for the Houses
themselves to determine, If the Houses adopted
a procedure under ~hich the power hitherto
exercised by the Senate were not exercisable.
there would no ~oubt be much controversy in %he
Senate and perhaps outside, But it would not

in any senge be contrarv to law, and if the present
Appropriation (Works and Services) Bill were
reduced to extraordinary expenditure, it would
clearly be in accordance with the Constitution
that that could be amended by the Senste,

MLidBER, -Therefore, while the legal position
remailng unaltered, the position established by
practice remains a matter for decision by the
Houses of the Parligment themselves?~--

(SIR KENNETH BATIEY) It is a matter entirely for
the Houses., I suppose that if I had reatricted
my memorandum to paragraph 7, it vould have been
entirely correct, because the reference is to
their expression of view on a metter vhich is
really a matter Tor political determination,

Summary:

L7. Your Committee un~erstands that the Depsriment
of the Treasury is obtaining further advice on the
possibility that certain items appearing in the
Appropristion Bill ghould appear in a separate Bill
which the Senate would have power to amend,

h8. The evidence received to this point in our
enquiries indiczted th~t most of the items appearing in
the veri-us sections of the Istimates could be included
in one Appropriation Bill which would not be subject to
smendment by the Senate, and that such an aslteration
would be an improvement from the point of view of
administrative convenience, of sbi-ining greater clarity
of presentation and of better coherency in the Estimate
papers, There would still remzin & nunber of approprie-
tions each year, incluiing exnencitures from locn moneys
payments to the States under section 96 of the
Constitution etc. which would require separate bills
whi%h would be subject to the Senate's powers of amend-
ment,

L9, Also of importance was the evidence of the
Solicitor-General emphasizing the force of the word
"gervices" in section 53 of the Constitution instead of
a reference to items of expenditure and the opinion

Q.234

Q. 260

Q. 262

Q. 197
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that "the Constitution knows nothing of the distinction
between capital and income expenditure", This latter
opinion is relevant to the statement of the observer
from the Dgpartment of the Treasury to the effect

that governmental accounting is not based on commercial
accounting,

50.

CHAETER V - THE PARLIAMENT

On the 14%h llarch, 1967, Your Committee was

assisted by evidence received from the Clerk of the
Senate sn? the Clerk of the House of Representatives,

51‘l

(a) THE HOUSE OF REPRESENTATIVES
Mr A,GQ. Turner, Clerk of the House of

Representatives, in a dociment furnished to Your
Committee had noted that:-

"The only Bstimates transmitted to the House
by the Governor-General for the veriod ended
30th June, 1901, were ‘rmin! Tstimntes, i, o,
did not inclure provision for vorks, Rstimates
transmitted for 1901~02 and since have been
separate “ocuments for 'main' and 'works!'
requirementg, "

and advised

52,

“Although this does not affect the substance
of the Committee's inquiry, it is pertinent to
refer tn a recent decision by the Standing Orders
Committee in which it approved in principle the
gbolition of the procedure which requires the
consideration of finencia=l proposals in one or
other of the finenciasl committees before they are
dealt with in the House and its replacement by a
procedure based on the introduction of a Bill
unpreceded by any financiel Resolution, If the
change is adopted by the House, Estimrtes of
Expenditure in their present form will not be
referred to and considered in a Committee of
Supply, the proposals being initiated by the
introduction of Bills in the form of the present
Appropriation Bill and the Appropriation (Works
and Services) Bill,"

During his evidence Mr Turner added:

(MR TURNER) ...,... Section 56 stntes that no.
approprietion shall be passed unless its purvose
has been recommended in the same séssion to the
House bv a message of the Governor-General, The
Constitution does not require the presentation
of the Estimstes,

The document also referred to the change made

53,

:lg 1956-57 when, following difficulty experienced by the
Chair in enforcing the relevancy rule Guring consideration
of the "mein" Estimates, the Chsir decided to allow
reference during the debate on those Estimates, to any
matter which appeared in the Miscellaneous or Works snd
Services sections of the Estimates and which were
administered by the Department whose Vote was before the
Supply Committee,

Q. 199
Q. 130
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5h, When Your Cormittee was obtailning evidence
during the enguiry into the Misce'lanecus Services.
sectioh. of the Zstimetes (Your Committee's Forty-Ninth
Report), Mr Turner had nreviously referred to t*is
action %al:en by the Chair in the interests of more
intelligent debate (amongst other things) and had
expressed the opinion that although. this had eliminated
most of the previous relevancy rule difficulties it
would be gn added advantage to Members if all the items
referring to one Department apneared together in the
Estimates,

55, In reply to questions concerning the
re-allocation of debating time should any alteration

be made to the size of the sections in the Dstimates
and of the schedules to the Appropriation Bills,

Mr Turner could see no reason why this ghould not be
done but added thst "it is a matter for the Government".

56, During the course of the evidence given by

Nr Turner reference was mede tn the occasion which the
Solicitor~General has quoted in paragraph 17 of his
document (Appendix A) when the Senate sought to amend
the Appropristion (Works and Buildings) Bill of 191011,
Mr Turner advised:

M essess When the amendment was received, Mr
Spesker infnrmed the House that in his opinion

the smenment was wut of ~rder as it altered

the “estin~tinn ~f the vote an® woulA enable

the mney tn be exven?ed at a place not recommended
in the Fstimates, viveveiivvns vvarvirrinsone
Whether items in the Works Binl constituted items
in the arfinsry ennuel services nf the Government
was nnt rea'ly in questi~n and any references in

debate were incifental, Our House, to my knovledge,

has never Aiscusse® the viwht of the Senate t»
amend the Appropriztion (Works) Bill on the ground
that it might be an eppropriation for the ordinary
annual services of the Govermment,"

57 This was the last occasion on which the
Senate has sought to exercise its power to amend an
Appropriation (Works and Services) Bill,

584 Later ¥r Turner was asked:

MEMBER, = e44sae LI the House of Represent-
atives refused- to recognize the Senate's right to
press requests, would it mean that the House of
Representatives regarded a requested amendment as

having less effect than an smendment would have? —--

(MR TURNER) That would be a matter of opinion to
be expressed by the House as a whole, but my
conception - I say this as 2 lay-man - of the
intention of the Constitution, in sections 53 and
54, was thet the power of request was a lesser
power than th- nower -7 amendmeunt, The right to
press reguests has never be:n decided by the
Houses, It has been ths subjsct of discussion

by messages betreen the Houses and was the

subject of legal opininns, which were tabled in our

House some time between 1940 »nd 1943, by Sir Robert

Garran, Sir George Knowles, Professor Bailey and
Mr Castieau, According to my recollection, they

Q.296

Q. 292

Q. 369
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said quite clearly that the Senate's power to
request an amendment Aif nnt extend to the power
to press a reguest for smendment.

(MR TURNER) The House has always taken the view
that the Senate has no power to press a request,
but. for various reasons of which I am not aware in
detail, the House has on a number of occasions
passed a resolubion which sald, in effect, that
without prejudice to its constitutional rights

it would consider the pressel request.

Should the request by the Senate not be

acceded to the Senate could refuse to pass the bill
and the position is outlined in the following evidence.

MEMBER, - Does n~t the ultimste mower lie
in the Senate's ability to pass or not pass?
What is the ultimete de facto dAifference between
the Semate's having power to awend or having the
porer tn recuest an amendment, vhen in any cese the
bill has to go right through both Houses and be
agreed to by them? If the Senate requests an
amendment, vhich is not agreed to by the House of
Representatives, is not the Senate still'in a
position to thro~ out the vhole bill? =--(MR TURNER
Yes. In either case, it is in that position.

MiMBER, - Does nat the reasl power lie in the
Tact thet the Senate is n~t obliged to pass some-
thing to which it ~ill not agree? Whether or not
the Senate has power to request or to press a
reguest, the fe frcto vosition is thet, vhen the
Senste savs, 'We request you to alter A, B and C',
vhatever the House says about nressing or not

pressing, if the House does not agree to the reguest

to amend A, B and C, the Senate can throw the bill

out, Ulbimately, it is the Senate's vower to throw

the whole thing out, There are obviously formal-
ities, but whet do they amount to? Will you agree
that the real pover of the Semnate is to throw

it out and enforce its will in that way? —--

(MR TURNDR) Yes. That power exists at different
points of time. In the case of a bill which the
Senate may amend, the Senate sends a message back
to the House, saying that it has agreed to the bill
with the amendments which it has made, In the
case of the main appropristion or taxing bill, it
informs the House that it requests the House to
make amendments in the bill. It has not at that
stage committed itself in relstion to the bill,
but it retains, in the cese of the reguest, the
pover to reject the bill entirely.

WEMBER, - An amendment has a quicker passage.
The House agrees or does not agree, if the
Senate makes a reguest, whether or not the House
agrees, back the bill goes to the Senate to be
dealt with again, so it is a more cumbersome
procedure? —--- (MR TURNER) Yes,

MEMBER, - I should like someone to explain how
in fact a ch-nge to one Appropriation Bill would
take away any real power of the Senete, as distinct
from points of procedure,

Q. 329

Q. 334

Q. 341
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MOMBER. - I thought perhaps you had greater Q. 359
negotistion vpover on an amendment than you would
have on & reguest, Is thet so? --- (MR TURNER)
Yes,

60, Mr Turner's evidence releted o specific.
questions from Your Committee and throughout the
discussions, and in the Document (Exhibit WNo, 54/8)
previousgly made available for our information, he
emphasized that these matters affect the Parliament and
relations between the two Houses and that any decisions
would have to be mede and agreed by both the Houses
concerned,.

(b) THE SENATE

61, The Clerk of the Senate, Mr R,H.C, Loof,
assisted Your Committee with evidence on the procedure
in the Senate for comnsidering appropriation bills and on
the Senate's powers to zmend, and to request amendment
o, these bills.

62, In a memorandum furnished Tor the informetion Exhiblt Wo.
of Your Committee Mr Loof advised: 54/9

"

©e Be s e e 4s se Ls es ea s+ ee as e

1. The practicel effect of inciuding votes for
public works in Appropriation (Works and
Services) Bills is %o provife the Senste with
a very ide power of =smendment, thet is to
say, the Senate 'mey emend such Money Bills
so as %to reduce the total amsunt of expenditure,
or to ch nge the methnd, object, and destinat-
ion of th2e cxoendituve bub not to increase
the totsl expensiture ~riginmted in the House
oft Representatives,

2. If most appropriations now mede by separate
Acts dealing with "orks and Services were
regarded as expentiture on ordinary annual
services of the Governmcnt and as such were
included in the ordinary annual Appropriation
Bills, then the Senatc's power of amendment
in connection with *hose items would be lost,

The Senate may only request amendments
in Bills appropriciing revente or moneys
for the ordinely amual services of the
Government and aivthough it has a right of
veto over sucl Bills %his may be exercised
only in respect of the Bill as a whole,

3. The inclusion of voies for public works in
separate Bills, viz., the Appropriation (Works
and Se.rvices) Bills (formerly Yorks snd
Building Bills) inscead of in the Bills
appropriating revenue or moneys for the
ordinary annual sorvices of the Government,
has been the presctice Tfor the past 59 years
and appears Yo be in uccordence with the
intentions of the framers of the Constitution,
The fact that certain services of a capital
nature have occasionzlly been included in the
ALppropriation Act provides no baslis for argument
in favour of a wholecale transfer of items of a
capltal nature %o Appropriation Bills,
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L.  During the debate inh the Senzte on 20th June,
1901, (Hansard, Vol, I, p. 1312) when the
meaning of ‘ordinery annual services' was
discussed, Senztor Bwing (Western Australia)
said:~

'vees,. it vag the intention under
the Constitution that the gmaller States
should have a hold on the purse-strings
in order that they might demend a return
of as much revenue ag was consistent
with the proper administretion of affairs,

He suggested that it was of very great
importance particularly to those smaller States
that the amount of power over the purse which
had been given to the Senate (by Section 53 of
tllbxe C%nstitution)‘ should be preserved to the
utmost.

"
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During the public hearing the further evidence

received from Mr Loof included:

MEMBIR., - Have you delved into discussions
of parliamentary estimates and found out why a bill
known as a orks Bill was .first introduced as a
separate b1ll? --- (¥R INOF) It extends back
to the days vhen the c¢-nstitution was being Promed
ant it relstes to thn fifference between ordinary
annusl services sn? othor items, I can find only
one reference in the convention debates when one
menber seid thet services which are not ordinary
services would include ships' arsenals and items
like that, indiceting thst nublic works and items
like thet,would not be ordinary annual services.

(MR Y0OF) ....,. .. They id not want too much
money to go to the eastern States and nothing to
the other States and they thought that they had
a right to amend these items,

The opinion would appear to be supported by

the informabion furnished by the Treasury (paragraphs
23 and 2lj) concerning the origin of the Appropriation
(Works and Services) Bill and Mr Loof added:

65,

(MR LOOF) sveese.. I think it was the intention
of the framers of the Constitution - I can bring
evidence to besr out this point ~ some members
of the first Senate, who were members of the
Convention were guite definite that provision for
public works should not be included in the appro-
priation for the ordinary annual services.

The provisions of section 94 of the Constit-

ution relating to the return of surplus revenues are now
subject to the decision of +the High Court in New South
Wales v Commonweslth (1908) 7 C.TwR. 179 and 14 A.L.R,

625,

Hovaver, the evideace given during the enquiry

suggests thet the rfirst members of the Senate may have
been influenced by that section, by their anxiety to
assure thet the States received back as much surplus

Q. 379

Q. 385

Exhibit Mo,
54/9
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revenue as possible and by a desire to assure thet the
distribution of Commonwealth exvenditure, particularly
on "public works", would not unduly favour any State or
States, So far as Your Committee have been able to
ascertain the term "public works", although in common
use in the Colonies and later, in the States, has not
been used officially in Commonwealth documen%s other
than in the title to the Commonwealth Fublic Works
Committee Act where the term is not defined,

66, In paragraph 45 of this Report reference has
been made to the publication "The Annotated Constitution
of the Australian CommonwealtH' (Quick and Gerran) and a
revision of opinion, subseguently, by Sir Robert Garran,.
In reply to a furthzr guestion inviting his attention
to the opinion (see peragraphs 23 and 25) given by
another member of the early Federal Conventions, Sir
Alfred Deakin, concerning the words "ordinary annual
services", Mr Loof stated:

(MR IOOF) It is very interesting to note in Q. 392
relation to that opinion thet he use? the words
"Appropriations £ new buildings or additions when
these are recuired in the ordinarv course of depart-
mental business are appropriations for the ordinary
annual services", I invite attention to the words
"in the ordinory course of departmental business",
Sir Josiah Symon, who was a lawyer nnd 2 constitut-
ional authority, sald during the 1901 dsbate that
the items in the bill included smounts for services
ordinarily performed bub th-t it would not be en
~rdinarily performed gervice if it were a major
buildina such as a new Parlisment House or a post
Offic® seiiveiersasaesss You have two

authorities using the same phraseology but arriving
at different conclusions.

67. The matter of the practical Jifference in the
powers to amen” ané to request an amendment was also
discussed with ir Loof.

MEVBFR, -~ What is the real significence of Q. 399
the two ~ifferent mowers >f the Senate - the power
to amend 2 bill an” the power to request the
making “an smensment in a bill that it may not
amend? ~-~ (MR LOOF) It is largely - possibly
sole'y - & question of respansibility. In the
case of an ~men’ment bill - a bill that the Senate
may emend - the Senate sctually makes the amend-
ment in the bill, resds it a third time and sends
it back o the House of Representatives, Then 1t
is the responsibility »f the House of Representatives,
whose bill it is, to accept the smendment or see the
bill destroyed, It cannot force a direct vote
of the Senate on the bill in its original form.
It hzs to take it as the Senate has given i%t, and
the responsibility is on the House of Representatives,

In the case of a request bill, the Senate makes
the request in a message returning the bill to the
House of Representatives, The bill is not read a
third time until both Houses heve finished dealing
with that request - until a"l the matters to be
dealt with have been completed, Then and only
then will the Senate read the bill a third time,
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It the House nf Representatives will not agree to
the reguest, the Senate can veto the bill < any
bill at 223 This is a great power,

I think that what might be termed rather a

vital distinction between an amendment and a request -

I mentioned responsibility - is that although the
Senate has power to veto a 'request! bill, it will
not consider every request so important that it will
go to the iimit of veboing a bill. IT it is a matier
on which the Senate feels very strongly, and that
threat of veto is imminent, the powers of the Senate
in connection with requests and amendments are such
that I cannot see any difference, As I have said,
not every request will be tveated in that way., You
have a Lot of lesser matbters in respect of which the
House of Representatives can successfully resist any
requests which are made to it by the Senate where it
feels that the Senate will not exercise its veto
power,,. In the case of an amendment, the responsib-
i1ity is on the other side, The House of
Representatives must take the responsibility of
destroying its own Bill, The Senate, in cohnection
with its respongibility, must heve in mind section
57 of the Constitution, which relates to deadlocks,
If, notwithstanding that, it feels that it can vetoa
bill, and it is prevared to do so, its power of
request is very strong,

68, In the course nf his evidence Mr Loof was
asked also the folloving series of questions:

MEMBER, - You would -gree that statements mede
during the conventinn debate are not authoritative
in interpreting the Constitution? --~ (MR LOOF)
That is so,

MEMBER, - Also, that the Constitution has to
be interpreted on the words in the Constitution
Act and not on any extraneous speeches? —--

(MR LOOF) Yes,

MEMBER. - Would you agree that what has been
done has been built up ......, upon custom rather
than upon constitutional provision? =—w—- (MR LOOF)
The whole guestion, as was pointed out by the
Sclicitor-General, is purely a matter for the two,
Houses, and the two Houses apparently agreed,
right back in 1901, that this was a fair split~up,
The two Houses clearly thought thet works and
services was a matier Lor snother bill. This
split-up was recognized by the two Houses as a.
proper seb-up in accordance with the intentions of
the framers of the Constitution,

MEMBER, ~ There would be nnthing wrong in
reversing the process? --- (MR LOOF) Wo, but both
Houses vould have to agree,

Summary,

69, The Commonwealth Parliement has not made a
practice of considering separete Public Works Bills
although these were common in the Colonies and are still
used in the States,

Q.L18

Q.119

Q. 136

Q. 438
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70, The Senate has nnt varied its interpretation
of the "ordinary snnual services of the Government!
since it debated section 53 of the Commonwealth of
Austrelia Constitution Act in 1901,

CHAPTIR VI ~ GENERAL

71, During the course of our enquiry occasinrel

references were made to certain specific items which

appeared in ~ne section of the Bstimates but should, to

conform with the provisions of section 53, be shown in

another section, ~The observer from the Treasury advised

Your Committee that the opinion of the Parliamentary

Draftsman would be sought in order to determine the

correct appropriation bill (and section of the Estimates) Q.L56
in which these items should appear.

72. The advice to be sought by the Treasury, Your
Conmlttee understand, refers to items now included in the
main or ordinary Appropriation Bill and which may not be
considered as being expenditure for the "ordinery annual
services of the government",

73 However, irrespective of whether the interpret-
ation of section 53 by the Solicitor—General or that by
the Senate is agreed, it is clear that a number of items
now appearing in the Apvropriztion (Works and Services)
Bill cruld be transferred to the ordinary Anpropriation
Bill, An exemple is the recurring item "Buildings, works,
fittings and furniture" but a dissection of this item
would be necessary if it is desired to assure that the
"buildings” involved are not “"public works" which are
required by the Senate to appear in a separate bill
subject to amendment, As the matter would reauire a
rather lengthy enquiry involving each individual item

in the Bstimates Your Comnittee is unable to make
specific recommendations at tiis stage on the various
items which could be transferred but the Treasury might
be able to review certain of them from time to time.

This It was clear that the classification of Items
into capital and revenue expenditure was. not the answer
to this problem and_that the title "Additions, New Works
And Other Services Involving Capital Expenditure" of the
section in the Bstimates tended to be misleading.

CHAPTER VII.~ CONCIUSIONS

75 In the course of this enguiry Your Committee
learnt that the form of the Estimates was designed to
facilitate the preparation of two appropriation bills
and endeavoured, as a conseguence, to ascertain the
necessity for the two Appropriation Bills, the two
Appropristion (Works and Services) Billg, the Supply
Bill and the Supply (Works and Services) Bill which

are introduced each year, It would not be practicable to
recommend the deletion of the Works and Services Section
of the Estimates whilst separate awnpropriations for
these expenditures are required.

76. The evidence obtained by Your Committee revealed
that the question of the necessity Zor the separate bills

is dependent upon the nature of the expenditures involved

Further, the definition of the particular items to be
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included in separate works and services appropriations,.
and not in the main appropriations of expenditure "for
the ordinary annual services of the govermment", is a
matter for the two Houses of the Parliament to establish

ag the relevant sections of ‘the Commonwealth. of
Australle Constitution Act refer to proposed laws.

For and on behglf the Committee
- At Aret
Y piainany

PJ. DAVIS
Chairman,

T CRANSTON,  ff.le
St

Secretary,
Joint Committee of Public Accounts,

Parlisment House,.
CANBERRA, . A.C.T.

15th rugust, 1961,
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APPENDIX A,

Report Paragraph 42,
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COMMONWEALTH OF AUSTRALIA.

SOLICITOR-GENERA L,
60/3311,

MEMORANDUM. for -

The Chairman,

Parliamentary Joint Committee
of Public Accounts,

Parliasment House,

CANBERRA, A,C.T,

Form of the Estimstes.

I refer to the memorandum dated 9 Decenmber,
1960, from the Secretary to the Joint Committee of
Public Accounts requesting me to furnish to the
Qommittee my opinion on a matter relevant to an
investigation that the Committee proposes to make
concerning the Estimates of Expenditure for Additions,
New Works and Other Services involving Capltal
Expenditure,

2, As @ result of discussions between the
Secretary to the Committec and officers of this
Department, agreement has been reached as to the
precise form of the question upon which you wish to
‘be advised, The gquestion is as follows:—

Is there any legal objection to the |
inclusion in an ordinary annual
Appropriation Bill of all the provis~
ions that are now customarily included
in an anpual Appropriation (Works and
Services) Bill?

3. Even as thus phrased, the question assumes
that the contents of Appropriation (Works and
Services) Bills maintain a substantially identical
patiern from yuor to year, and that an answer given
in respect of any one such Bill will apply equally
tn thnse nf ather yeors, I oeccupt that assumption
as a rensonable one: but inasmuch as I have
nt attempted to verify it by detailed comparisons
between one such Bill and another, and inasmuch as
there is n» constituti~nal or legal requirement that
such Bills should be so constructed, T had best
eonfine my answor for present purposes to the most
recent example ~ the Appropriation (Works and
Services) Bill 1960-61,

Ly, The short answer I would give to the
Committee's guestion i1s that, subjeet to two possidvle
exceptions which I discuss below, there would have
been no legal sbjection to the inclusion in the

main Approprigtion Bill 1960~61 of all the
provisions wlgch were in foct included in the
Appropriation (Works and Services) Bill for that
year,
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5. I shall assume in what follows that the
Committee has had before it the apinion that I
furnished to the then Auditor-Genernl in 1951 as to
the meaning and effect ~f the expression
"appropriating revenue or moneys for the ordinary
ammual services of the Government", Further
examination ~f the problem, and close congideration
of the views expressed when the mntter was debated
in the Semate in 1952, havo not lcd me to depart
either from the answers given i+ the Auditnrr-General
or from the reasoning wpon which the answers rested,
That reasoning seems tn mo equeolly applicable to the
cognate, though not identical, question now asked me
by the Committee, The precise form of the snswers
given in 1951, however, did turn in part on the
particular questinns then asked, While taking the
liberty to refer generally to my Opinion No,5 of
1951, I shall thercfore try tn mnke the present
advice self-contained, in essentials, setting out
where necessary cxbracts from my earlier opinion.

6. The ~nly reclevent pr-visions as to Approp-
riatisn Bills nre t~ bu fHund in scetions 53 and Bl
of thc Constitution, Thuse ere as follows:-

53, Proposed laws appropristing revenue
AY MONeYs ,.... shell nat originate in the
Senate ...,

The Senate may not amend ,.... proposed
laws appr~printing revenue ~r moeys far the
ordinwry annunl services of the Grvernment.

The Senate mny not amend any proprsed law
so as to increase any proposed charge or burden
on the people,..

The Senate may at any stage return to the
House of Representatives any proposed law which
the Senate may not amend, roguesting, by measage,
the omission ~r amendmont »f any items or
provisiong therein, And the House of Represen-—
tatives may, if it thinks f£it, make any of such
milssions or amendments, with nr without
mndifications.,

"5, The proposed law which apnroprintes
revenue oy moneys L£-r the ordinnry annual services
~T the Government shall denl »nly with such
anproprintion, "

7 The interprctation ~f these prrvisions
presents many aifficultivs, But it secms - be
clearly en~ugh established that constitutional
provisions expressed to rpnly ~nly to proposed laws,
as_contrasted with laws which have been passed by
Parliament, arc t» be regarded as addressed
exclusively to the Housesof the Parliament in the
conduct ~f their ~wn interncl affairs, and are not
Justiciable in the c~urts, As Griffith C¢.J, said
in Ogborne ¥, The Commomwrealth ((1971) 12 C,L.R, at
%36) — "Scotions 53 and Sl denl with 'sroposcd laws'-
that is, Bills or projects of laws etill under
consideration and not assented to - and they lay d~m
rules to be observed with respect to proposed laws
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at that stage. Whotever nbligations nre imposed

by these sections sre Alrectud t~ the Houses of
Parliament whose cnduct ~f their internal affairs

is net subject to reviow by a Courtof lavt., With

a view to assisting the Committee, I shall make some
observations on the provismns concerned But it
will be understond that it is Cor the Houses alone to
decide what meaning and cffect is to be given #o

the rcquiremunts of sections 53 and 5l. It is for
each House, mrreover, bto decide whether it will
ingist on cnmulianco by the other with the seciions,
or to acquiesce in non-comnliance, The law is clear
that, if a proposed law is duly passed by both
Houses even a clear brcach of sections 53 and sh.
will nht render the rosultent Act invalid.

8. There is a perhans unexpectod change in
grammatical crnstruction betweun scctions 53 and 54.
Section 53 says thot the Sunate may not amend
"nrapnsed laws" aporopriating revenue or moncys for
the ordinory ennual services of the Government,

One might expect therefore that section 54 would

go on to Aeclare that "proposed lews" making such an
aporopriation should deal only with such an
avoropriation., But it does not. That require-
ment is imposed in respect only of "the proposed
dow" which makes such an appropriation.

9. Strictly as a matter of —ording, section 5L
might be thought to imply, from its pninted use of the
singular number, that there will be, and perhaps must
be, only one proposed law in any year that appropriates
revenue or moneys for the ordinary annual services of
the Govermment, But in practicc the section has never
been s0 regarded by the Houses. It has been under-
stood - correctly as I would myself think, and in
conformity with the usage of Parliament - as referring
albeit rather loosely, to a general Avvrovriation
Bill; no matter whethcr onc or more than one in any '
given year, The rule laid down in the Acts Interpret-
ation Act (U.K.,) that words in the singular will

unless the contrary intention avpears include the
plural may bc ealled in aid of this interpretation.

But T think that the construction adopted in vractice
by the Houses rests alse’ on the broad constitutional
purposes nf the section - to ensure that the Scnate may
not be coerced into passing some extrancous prnoposal by
its incorporation int~ a gencral Anpropriation Bill, so
thot the propnsal cmuld nnt be rejocted without bringing
the whole administration t» a standstill, The result,
is af cnurse, that the constitutional prohibition of
"tacking" may nt apoly Tor example to a measure which
nnly incidentally mrkes an npnropriation £ar some
purpose thrt falls within the nrdinary snnual services
of the Government. But nn gorious consegucnces follow,
On a literal reading nf section 53, the Senate could not
amend. such o Bill. But it could roaect the Bill in
toto, without Tesr of p-ralysing the administretion,

10. I’ addresscd myself in some detail, in udvising
the Auditor-Gencral in 1951, to the mcanlng of th
expression "the ardinary anfual services nf the
Govermment!, Further consideration has perhaps put in
clearer pergpective in my ~wn mind the impnrtance in thk
expression of the word "services", It is my npinion

a much wider term than “"expenses" or "expenditure",

and much less capable of interpretatz«n in terms of
accounting concepts, And probably it is not to be
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interpreted ns a mere synonym for “functions" or
"activities".  The "services" of a Govermment, civil
and military, are bosically its Departments of State
and its statutory ~nd other instrumentalities,

11, These, ¢ ‘nsiderations serve I think to
strengthen the c~nelusinns reached in my adviee to the
Auditor-General, ¥rom paragroph 9 I quote the follow-
ing short exiract:-

"Phus 'the ordinary anmual services of the
Govermnent! may be described ns those services
provided or maintained within any year which the
Government may, in the light of its powers and
authority, rensenably be oxpocted to pravide apr
maintain ag the occasion required through the
Departments of the Public Service and other
C-mmonwenlth agencies -r instrumentalities,
Acenrdingly, if expenditure is tn be incurred for
an ltem which is itself such a service or
is ressonnbly necessary for opr incidentnl ta the
provision or maintenonce nf such a service, it may
be regnrded, without mrre, as proper fnr inclusion
. in an ~rdinary A-mropriation Bill,"

12, I am aware that there are on record observations
mare Hr less comtemnmornry with the ndoptinn of the
Constitution which give as illustrations of objccts of
expenditure nrovision £ar which would £all outside the
" senpe of the expressinn "the nrdinnry annusl services
of the Government" such items as buildings nr a warship,
I am sensible of the weight »~f these opinions

contrary tn the conclusions I have myself reached,

and have not rejected them without both diffidence and
respect, I offer threc brief comments, FPFirst, that
such views were rejected, in the First year of the
Federation, b the first’ Attrrney-Gunoral of the
Commonyealth, no less experienced o Parliamentarian and
no less distinguished n menber of the Fedecral Conventions
than Alfred Deakin, Second, that support £or them
cannot be found in the practice cither of the Parliament
at Westminster or of the Statc Parliaments before 1900,
Third, that they do not accord with the usages ond
principles on which secti~ns 53 and 5L are based.

There is, as 1t seems to me, nn crmstitutional basis for
refusing to allaw the Scnate a »nower to reduce the
financiol provision mrde for the Govermment's employees,
whilst granting it a »nwer o reject the provision made
for the buildings in vhich thoy are to work,

13, It is merhaps unnecessnry £Hr present -urposes
to indicate in any Actoll vhat npproprintions would, on
the view I have oxpressed, fall ~utside "the ordinary
annual services of the Government", In bthis regard
grants tn boadies ~utside the ordinary services of vhe
Commonwealth present snceinl difficulties, Grants under
sectisn 96 of the Constitution ~ffer a conspicuous
examnle,

1k, Soction 96 wravides amnngst ~ther things that
the Parliament may gront finoncinl assistance to any
Stnte on such terms and c~nditisns as the Parliament
thinks fit, It is I think Aifficult, simply as =2 matter
of language, ty say that an ap-ropriation for the
purposes of that section can properly be described as

an appropriation for "the ordinary annual services” of
the Government of the Commonwenlth, Moreover, since the
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principel effect of sectisns 53 and 54 is to cut Aown
the nomers of the Suncte in relation to appropriation far
for the ordinary amnual services, one would hardly expcet
that the prohibitions set out in those sections would
aprly to restrict the powers of the "States House" in
relation to measures that concern the States so vitally
as grants under section 96, I conclude thercfore that
appropriations, for grants under section 96 are not
appropriations’ for the "ordinary anmal services of

the Govermnment!,

15. Acecordingly, I have said above in my short
answer tn the guestion raised by the Committee that there
are perhaps two itéms in the Appropriation (Works and
Services) Act 1960-61 that could not properly be
included in an ~rdinary anmual approprintion Bill, The
items referred to are os follows:-

Diyision Nn, 886,

01, Lemnos Mental Hospitel, Western
Australia - contributions towards cost
nf extension, altiration and replace-
ment ~f equipment,

Divisinn Nn. 909,

01, Far cxnenditure under Railway Standard -
izaticn (South Australia) Agrecment Act,

02, TPar cxpepditure under Railway Standard-
ization (New South Woles and Vietnria)
Agreement Act,

Neither item is described in sufficiont detail in the Act
tn enable me t7 say c~tegnrically whether ar not the
appropriation made in respect of it is an appropriation
for the purpose of g section 96 grant, If the items do
relate to section 96 grants, they should not I think
properly be included in an ardinary annual Appropriaction
Act., But I have n~t had an opportunity to ascertain

the porticulars in “etail, and would wish what I have said
to be regarded as reserving my view in respect of these
two items rather than as expressing a concluded view

upon them,

16, I return, by way of conclusion, to the point
made in paragraph 7 above, that nn court’ has juris-
diction to determine what mny and what may not be
included in an -~rdinary annual Appreopriation Bill, In
the last resort, this is a matbter peculiarly for declsion
by each House of the Parlinment and, to the extent that
the Parliamentary practice is inconsistent with X
cnnelusions reached simmly on the basis of legal inter-
pretatinn, the narlismentary practice clearly prevails,
Thot practice is, I understand, to be dealt with in other
papers to be submitted i~ the Committee, I 2dd but a few
brief observations,

17. Since Federation, thc invarioble parliamentary
nractice has been t1 intraduce, in addition to the
ardinnry snnual aworoprintion Bill, a further appropriat-
ion B1ll approprinting revemue primarily for copital
items, Until 1947 the short title of this Bill was
Apprapriation (Works and Buildings) Bill, In the
financial year 1948-L9 and in each subsequent financial
year the sh~rt title hos been Approprintion (Works and
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Services) Bill, Those Bills, which I shall refer to by
their mrdern $itle, have nlwoys been treated by the
Sennte as suscentible tn amenimént in that Chamber

(see, C.B, Boydell, The Scnnte - Practice and Proceduré
on Aroraprintion, Taxation and other Money Bills (1901-
1910) st pp. 11-12, J,R, Odgers, Australian Senatc
Practice 1959 at p,150) and the ﬁnuse of Representatives
appears never tn have effectively disputed the claims

of the Senate in this regard (Odgers at p. 150). As
the Senate is, by sectinn 53 of the Constitution
expressly deprived of the right to amend "proposed laws
appropriating revenue or moneys for the ordindry annual
services of the Govermment', it would seem to follow
that, as o matter of parliamentary procedure, the annual
Appropriation (Works and Servicesg Bill is not regarded
as falling within this description.

18, In this practice, the Senate has acted in
strict accordance with the view expressed by Attorney-
General Deakin who, in 1901, in the Opinion to which I
have refcrred above, saild:

"Appropriatinns for new builldings or adiitions
when these are required in the ordinary course of
departmental business are apsropriations for the
ordinary annual services, and may
constitutionally be incluled in the annual
arprepriation bill, Whether they should be so
included is a guestion ~f p-licy merely, If
introduced in a separate bill, they will f
course be subjeet to the Scnatels power of amend-
ment (sectinn 53),"

In effect, the Attorney-General thus treated the

nrohibition in secti~n 53 of the amenAment by the
Stnte ~f bills making ammroprintinng Lor the srdinary
anmual scrvices of the Govermment as applicable only to
what I have called in naragranh 9 above a general
Ayppropriation Bill, This is not, perhaps, literally
what section 53 says., Bub Attorncy-General Deakin's
view brings into linc the prohibition of tacking in
section 54 with the prohibition of Senate amendments
in section 53

19, The question whether the annual Appropriation
(Works and Scrvices) Bill is a Bill that ap-ropriates
revenue or moneys for the ordinary annual services was
Aiscussed at some length in the Senate in 1952 (see
Hansard Vol, 218, pp. 158 et seq.; Vol. 220 pp. LO6 et
seq, ) I have not hore attemptod to recount the debate,
which is admirable Summarized in Australian Senate
Practice at pp. 153~L. surfice it to say that although
the Senate was cqually Aivided in vobting on the question
under consideration, the effect of the vote was to
confirm that the Senate would dcelinc to treat the annual
Avppropristion (Works and Services) Bill as a proposed law
for the appropriation of revenue or moneys for the annual
services of the Government,

20, As I sec the mattor thorefore -

(1) strictly ~n the -rdinary principleos of
ennstitutional interpretation, thore are no
legal ~bjections to the inclusion in an
ordinary annual Aworopriation Bill of all
the provisions that rre now customarily
inclu“ed in en annuel Appropriastion (Works
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and Services) Bill, with the possible
exception of certain types of grantsg

(i1) whether ar n»t those provisions should be
included in the ordinary annual Appropriation
Bill is a matter of policy, not of law;

(1ii) insofor as questions of law arc involved,

they are matters to be determined by the
Parliament, and nnt by the courts.

(sGD) K.H., BAILEY

6th. March, 1967,
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APPENDIX B,

The Solicitor—Genera1’1s }g1emorandum dated 15th March,
9

I have now had an opportunity to read the
transeript of the evidence I gave before your Commititee
on 7th March, 1961, and it has cccurred to me thet certain
of the answers that I gave to questions put to me by
a Membor may nccd some ¢l rification, The answors
coneerned ~rc those t1 the questions numbered 224 and
243-250, I have the Teeling that, in answering the
member's questlions with regaerd to "an appropriation of loan
moncys for ordinary ammual scrvices", I was perhaps not
Tully en rapport with thce Member as to the practice of which
he spoke, and in consequence 4iA nat porhaps convey a clear
or cnnsistent view nn the parlismentary position,

2, In guestion 224, the Member refeorred tn section &
57 ~f the Audit Act ~hich reguirves oxpenditure from loan
funds to be authorized by an Act showing the nature nf the
exnenditure rnd the amountto be cxpended, He asked, is it
not the practice t» introduce a specinl Loan Bill each

year tn carry sut this reguirement? 1 answered "yes!.
Having now had an npportunity »f lnooking at the question
more carefully, I realize that this answer requires quali~
fication, Fach year there certainly are Lyan Act which

as the Member said in question 250, both authorize a
barreowing and give avthority for expenditure fr-m the Loan
Fund of a sum equivalent to the proceeds of the loan. There
have been three such Acts, for example, in the current
financial year, These Acts mect the requiremonts of sectinn
57 of the Audit fct. But thure has been no practice -~f pass-
ing, year by yuar, & genural Loan Appropriatinn Aet, Perhaps
the nearest to such an Act is tr be found in the Loan Act
No,2 of 1924 (N», 16 ~2 192k), which appropristei lran money
for capitnl expenditure by quitc o number ~f the Departments
of Statc. More usually, hywover, uxpenditure from the Loan
Fund is approprianted for a singlc spocific purpose - G.g.
housing,

R In paragraph 8 A7 my memorandum dated 6 March,,
1961, I arew attention t» the difference in grommatical
cmstructisn between scetivnsg 5% and 54 ~f the Constitution,
Bath oonly t~ opprenrisaticns »C ruvenue ~r moneys £or the
~rdinary annual scrvices ~f the Government, But wherens
section 53 says that the Sunnto may nrt amend "proposed

laws" making such an apor~pri~tisn, section 5l, which
prohibits "Encking", spuaks only »f “ihe proposed law"which
makes. such an sporspriatisn, In paragraphs 9 and 18 of my
memorandum, I went on tn sny thrt, notwithstanding this change
in varding, the Houses of the Parlinment have, I think,
unif-rmly, acted in nceordance with the advicu given by
Attarney-Genernl Deakin in 1907, which clearly trented both
section 53 nnd scetisn 54 as ~pnlying ~nly tn whet may be
cnlled n goncrel Anproprirtiosn Bill, ns distinct from a Bill
which ~nly incidentna 1y makes an oppropriatis-n for seme
purpnse thnt £alls within the nrdinary annual services of

the Government,

i, I dn not think that I sufficiently emphasised, in
glving evidence befnre the Committee, the views of Attorney-
General Deckin, and the distinetisns wo vhich they point.
The two Opinions he gave in 19071 are highly succinet, and
much of their meaning is iy be frund nly by implica%ion or
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inferencé. But I think myself it is quite certain that
Attarney-General Dookin regarded both sectinn 53 ond

sectinn 54 as applying only fo a goneral Appropriaticn

Bill which included the nppropri~tions for the nrdinary
running -~ tho Departmunts of State on® ~ther instrumentalit-
ies ~ i, e, the appropristinns £or salaried allownnces
expendable stores cte. ! in effeet, ~hat we call Appropriation
Bill No,1, or Wo.2, Of enurse, such a Bill, as hc went on
o print out, wos not neccssarily limited b~ these items,

It cnuld properly include capital items such ns buildings
Lor usc by Departments and instrumentalitics, nneé that
whether paid £or ~ut of lsan ar revenue funds,

5. In conscquence I think 1t clear that Attarnoy-
Gencral Deakin would not have regarded as contravending
secti-n 54 the inclusion, in an Act appropristing the Loan
Fund for a specific purpose, of provisions alse authorising
the relevant boarrawing itself. Act No, 86 of 1960 - the
loan (Australian Nati-nal Airlines Commission) Act 1960 ~ is
nerhaps the m-st rcecont examyle of such o measure, It is
clear also that Attrrney-General Deakin would not have
regarded such an sct as one which, by reason of section 53,
the Senate could not amend. Indeed, Attorney-General Deakin
went further, and would have been clearly of opinion that
even a gencral Bill aporopriating the Loan Fund for a whole
series of departmental purposes - such Tor instance as the
Loan Act (No.2) 192l - could be amended by the Senate. The
only thing which, in Attorney-General Deakin's view, would
take an appropriation, even Ffor the ordinary annuel services
»f the Government, oui of the Senate's power of smendment
would be the inclusion of that apnropriation in what we may
conveniently, if loosely, call the main Appropriation Bill o
or Bills for the year,

6, In answering the Member's gquestion 247, I expressed
the opinion on 7 March last that, if appropriations of loan
moneys were included in the mein or ordinary Appropriation
Bill, that Bill could not consistently with section 54 of

the Constitution contain also the authority for the raising
of the loans concerned, I sec no reason to modify that

view,

Te If what I have vritten above does not sufficiently
clarify the metter for the purpnses of the Committee, I
would of course be glad to give further oral evidence as
desired,



