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DUTIES OF THE COMMITIEE

Section. 8..0f the Public Accounts. Committee Act 1951
reads as follows :—

8. The. duties of +the Committee are -

(a) 1o examine the accounts. of the.receipts
and expenditure of the Commonwealth and
each statement and report transmitted to
the Houses of Parliament by the Auditor-
General in pursuance of sub-section (1,)
of section fifty-three of the Audit Act
1901~1950;3

(b) %o report to both Houses of the Parliament,
with such comment as it thinks fit, any
items or matters in those accounts,
atatement and reports, or any circumstances
connected with them, o which the Committee
is of the opinion that the attention. of the
Parliament should. be directed;

(¢} o report to both Houses of the Parliament
any alteration which the Committee thinks
deairable in the form of the public accounts
or in the method of keeping them, or in the
mode of receipt, contrel, issue or payment
of public moneys; and

(d) to inquire into any question in connexion with
the public accounts which is referred to it
by either House of the Parliament, and to
report to that House upon that. question,

and include such other duties as are assigned to the
Committee by Joint Standing Orders approved by both Houses
of the Parliament.
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JOINT COMUTTTER OF PUBLIC ACCOUNTS

SEVENTY-SEVENTH REPORT

TREASURY REGULATION 53

CHAPTER 1 - INTRODUCTION

Treasury Regulation 53 is one of a number of proﬂsions
within Part 111 of the Treasury Regulations under the Audit Aot
1901-1964 concerned with the ordering of supplies. The present
form of Regulation 53 has been maintained since 1961 Paragraph
{14) of the Regulation reads 1-

“Subject to the next succeeding sub-regulation, a
summary of the provisions of a contract for supplies
the oost of which exoeeds Two hundred pounds shall
be published in the Gazette as soon as practicable
after the contract is made."

- The Regulation, therefore, emuciates the basic principle
of public disolosure of all Commonwealth ocontrasts arrangsds
However, this principle is modified by the ezemption of 511 supﬁiieé
the cost of which doss not dxosed £200, and, in sddition, by
two forms of exception provided for in paragraphs (1A.) and (2.)
of the Regulation. Thess are 3~

#(1ho) The last preceding sub-regulation does not
apply to a contract for supplies obtained
from or rendered by a State Government
Printing Offica or for supplies that oan
only be obtained from or rendered by a
State Govermment Department, an authority
of a State or a municipal or other lvecal
governing bodye

(2s)  ¥here the contract for supplies has been
entersi into by a State Govermment and the
contraot has been published in a Btate
Gobernment Gagedte, or by the Adminisbration
of %he Northern Territory and published
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in theé Governmenit Gazeite. of the Northern
Territory, it shell not be necessary for the
contract to be published in the Commonwealih
of Australis Gazette".

3. The Tressury has issued a number of Instruotions which
relate to Regulation 53, These Instructions: are as follows 1-

113/28, If the amount of a. contract exceeds £200,
Regulation 53 provides that a summary of
its provisions shall be published in the
Gagzette as early as practioable. Gazette
summaries should bs published under a common
heading "Oortracte Arranged" and cover all
contiacts whether arranged as a resuit of
seleoted quotations, ths pudblic invitation of
tenders, the lssue of certificate of inexpsdi-
enoy or approval of the Governor-Gensral in
Councils It is not necessary ‘o publish
details of conitracts entered into in respect
of suppliss obialned from a State Goverrment
Printing Offics or those referred to in
paragraph (d) of Regulation 52(2.). Orders
by Departments :on the Commonwealth Printing .
0ffice, Commonwealth factories, workshopa, eto.,
aré not contrasts within the meaning of
Regulations. 52 and 53."

113/28A.The. words“"suma‘ry of provisions of a contract"
in Regulation 53 imply that details shall
be limited in publication and that unit prices
should not be given in the Gazette."

#13/28B.Depurtments shall, however, acceds 1o all
reasonable requests for a disclosure of terms
acoepted and of oontracts entered into when
made bona fide by interested parties.!

LI L S R R

4e Your Committe's. attention had besn drawn to
differences of interpretation and practioe between
Conmonwealth Departments as to the amount of detail concerning
Comnonwealth contracts which they were prepared to disclose to
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inquirers. Aoccordingly, in September, 1964, Your Committee.
held preliminary discussions with representatives of the
Treasury and the Audit Office on. a document prepared by the
Treasury relating to the history, purpose and interpretation
of Regulation 53. Following upon this meeting, Your Committee
resolved to proceed to & public ingniry during 1965.%

Se In Maroh 1965, Your Committee sought advice from all.
Departments, Commonwealth. Railways, the Commonwealth Stores Supply
and Tender Board and the Commonwealth Scientific and Industrial
Research Organization on the following subjects -

(a) the total number and approximate total value of all
contractsy over £200 let during 1963-64 (but
excluding contracts let on behalf of the Department
or Authority by the Commonwealth Stores Supply
and Tender Board)

(v) the amount of detail included in. Gazette notices
pursuant to the requirements of Treasury Regulation
533

(c) the practice adopted in regard to the information
made available to interested parties subsequent
to the official publication of contracts lets

(a) the intérpretation placed on the meaning of Treasury
Regulation 53 and its attendant Treasury Instructions
13/28, 13/2BA and 13/28B.

6o Your Committee held private discussions with
representatives of the Department of the Treasury, the Public
Service Board and the Auditor-General on Tth May, 1965 to disouss
the replies received from Commonwealth Departments and Authorities
to the questions listed above. A summary of the answers to those
questions is attached as Appendices Nos. § & 6. Following this
meeting, the Treasury submitted a memorandum to Your Cogmittee
which indicated that under the terms of the Commonwealth
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Railways Aot snd the War Service Homes Aot it should be inferred
that the Commonwealth Railwsys Commissioner and the. Dirsctor of
War Service Homes are outside the terms of the inquiry. The
acting Seoretary to the Attorney-General's Department in & written
opinion dated 19th November, 1965, indicated that Regulation 53
has no application to contracts authorized under Sections 17

and 17A of the War Service Homes. Aot 1919-1962, i.e. to contracts
for the erection of group homes on land acquired by the Director
and ocontractsfor the ersction of homes for eligible persons on
land owned by those persons.

Te Having obtained the foregoing information, Your Committse
procesdsd to public hearings on Friday, 14th May, 1965, Thursday,
20th May, 1965 and Tussday, 12th October, 1965 The following
persons appeared beforas Your Committee to give evidence on. bshalf
of their Department or Authority -

COMMONWEALTH STORES SUPPLY AND TENDER BOARD

¥r. A. Harris ) . Chairman
Mrs FoR. Paice Acting Chief Exeocutive Officer
DEPARTMENT OF THE TREASURY
¥r. Ao Harris Firat Assistant Secretary,
Budget and Accownting Branch.
Mre RoJs Perriman Acting Administrative Officer

POSTMASTER-GENERAL' S' DEPARTMENT

¥r. FeR. Paice Acting Deputy Assistant
Director-General, Stores and
Contracts Branch.

DEPARTMENT OF SUPPLY

Mre AeJoDo McGill Assistant Secretary (Contracts
and. Disposals).
DEPARTMERT OF HOUSING
¥re KoDoAe Medbury Director, War Service Homes
Division
Mr. JoP. Elliott Director of Finance
DEPARTMENT OF CUSTOMS AND EXCISE
Mre DuJ. Roche ) Director, Establishments

Nre JoLs Bloomfield Chief Accountant
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DEPARTMENT OF TRADE AND INDUSTRY

P

Jorgensen Finance Officer

W. Hickey Executive Officer, Trade Publicity
Department

DEPARTMENT OF THE INTERTOR

L. Gillespie Assistant Seoretary, Planning

Establishments and Finance.

M. Lalor Director of Finance and Supply
DEPARTMENT OF THE ARMY

¥. Nunn First Assistant Seoretary (Finance
and. Logistios) '

DEPARTMENT OF CIVIL AVIATION

K. Verney A;sistan:t Controller, Supply and
TaNspo:

W. Pickett Seoretary, Central Contracts Boarde
DEPARTMENT OF WORKS

P. Sparkes Controller of Stores

W« Parsons Contract Officer

COMMONWEALTH SCIENTIFTC AND INDUSTRIAL RESEARCH ORGANISATION
S A A A a0l

W. Viney Finance Manager
C. l(oVilly Deputy Finance Menager
DEPARTMENT OF TERRITORTES
W. Temby Officer-in-Charge, Finance Section
Je Sutherland Officlal Representative, Department of
Territories, Sydneye
J« Cameron Superintendent of Stores, Department of
Territories, Darwine
DEPARTMENT OF LABOUR. AND NATTONAL SERVICE
K. Phelan Director, Establishments and Finance
Branch
DEPARTMENT OF HEALTH
Carroll .- Assistant Di;:ector—GeneraJ., Establishments
and Finance Branch
B.. Holgate Director, Finance Section
REPATRIATION DEPARTMENT
Ge Kelly Seoretary, Repatriation Commission
K. Lewis Inspeotor, S;boz‘as_

EXe



—e Following upon the evidenos taken in Public' Hearings,
Your Comnittes held private discussions with the Observers and the
b tative of the S tary to the Attorney-g 1's Depart-
ment. on Nonday, 15th Novenhar, 1965 and Thursday, 18th Noveuber,.
1965, The Observers who assisted us at both private disoussions
and Public Hearings were as follows :-

Mr. B. Js+ O'Donovan - Attorney-General’s Depaxtment
Mre Fo Co. Nordeok - 0ffice of the Public Service Board

Mre Ao Havris § - Department. of the T

¥re M. G. Cowle
Nr. G. J. Balfour

- e,
Mre ReGs Parker ;
ire Es S¢ Fleex

~  Audit Office



CHAPTER 2 - THE ORTGIN AND HISTORICAL DEVELOPMENT OF TREASURY REGULATION 53

v The Treasury submitted a most informative paper to Your
Committee which set out the various changes made to Regulation 53, Committee file
or its counterparts, between 1902 and 1961. A ochronological record 1965/1/76

of these changss together with amendments to the relevant instruections,
are set out in Appendices Ros. 2 and 3.

The Treasury informed us that the origin of publiec
disclosure of tenders can be traced back to colonial regulations.
As far as the Treasury was able to ascertain, the requirement to
gazette information concerning contracts entered inte by an
Australian Colony first occurred in New South Wales in 1823, It
was stated that the regulations regarding the Commonwealth's
oontracts have been influenced mainly by the rules ?htaining g;mii::‘:e file
in the olony of Viotoria at Federation. That Colony's “General 1965/1/16
Regulations Respecting Public Moneys" used the expression “an
abstract", in 1857 in requiring that all contracts entered into
on bohalf of the Government of \_Iio‘toria be published in the
Government "Gazette". Since ’its inception in 1902, Treasury
Regulation 53 has retained the principle of publication in
abstraot.

The Treasury stated that it seems quite clear (although
no definitive statement can beé locabed) that the prime purpose
of notification of contracts d in the Gov t Gazettes
has been public disclosure of~government contracts. This
practice would tend to prevent ady tendenoy towards, or suggest- Comnittes file
ion of,departmental favouritiem to. certain tenderers; and to 1965/1/76
provide the public with an agsurance that, ''justice must not
only be done, but must appear to be done". - The
Treasury added that public disclosure ensures that all interesbed
parties ocan ascertain the result of the particular tenders in
which they may have been interested.
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CHAPTER 3 - AN EXAMINATION OF THE EXISTING
TREKSURY REGULATION 53

(A) SUB- REGUIATION 53 (1.)

%2 In a written opinion dated 13th May, 1965, ‘the
Secretary to the Attorney-General's Department,
Mr. E.d. Hook gave us these answers to the following
questions:~

"(a) Q. Does the fact that regulation 53 of the
Treasury Regulations requires publication
of a summary of the provislons of a
contraet for supplies give rise to en
implication that unit prices for supplies
that are the subject of a contract shall
nat be published?

A. No,

(b} Q. Are Treasury Instructions 13/28A4 and
A 13/28B or either of them inwalid?

A. Inatructlon 13/2BA is invalid in go far
as it dirests, in effect, that.unit
prices should not be published in the
Gazette. Instruction 13/28B :ts probably
valid.

(ec) Q. If Imstruction 13/28B is valid, does it
impose an obligation on Departments to
obtaln the consent of successfyl
tenderers before releasing 4o interésted
partles detalls of contracts in addition
to those details that are gazetted?

A. Ng." i
R Amplifying these answers in the body of the
opinion, Mr. Hook said:~

Question (a)
It seems clear that the anawer to tAis question
depends entirely upon the meaning to e
attributed to the words 'a summary of 4
provisions of & contract' in regula:bion 53(1 N

These words are to be construed acearding

t0 their ordinary gremmatical meaning,

The Shorter Oxford English Dietionary defines
‘summary' ‘o mean ~

'A statement containing or comprising
the chief points or the sum and
substance of a maftter'."

The question therefore arises whether a
publication of a .matier relating to a contract
which omits any xeference to unit prices or

to material from which unit prices may be
deduced amounts to publication of a siatement
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..containing the chief points or the sum and
...substance of the proviglonsof +the contract.
In my view 1t does not. The puklication
of such a statement in the Gazette wonld
not, in my view, satisfy the requirements

of regulation 53."

Question (b)

Treasury Instructions are made by the,
Secretary to the Treasury ln pursudnes of
owers conferred upon him by sub<reguiation
F1,) of regulation 127A of the Treabuly’
Regulatlons, which provides:-~

*127A - (1.) The Secretary to thg
Department of the Treasury may give
to persons employed in the serviece of
the Commonwealth or to any other -
persons who are subject to the provisions
of the Act directions, not inconsistént
wlth the Act or any obher Act or with
any regulations under the Actior any
other Act, for or in relation*te any
of the matters referred to in paragrephs
Ea) %0 (f£), inclusive, of sub~section
1.) of section 71 of the Acts'"

Having regard to the enswer I have given to
question {a); it follows that I-am of the
opinisnrthat Treasury Instruétion 13/284
ig in part inconsistent with: Treasury
Regulation 53. As the power eonferred by
regulation 1274 is specifiedlly‘'a power to
give directions 'jot inconsilstent with the
(Audit) Aet or any other Aet or'with a.
regulations under the (Audit) Ae§ or any
other Act', I think that so much of
Treasury Instruction 13/284 as .deals with
the publication of unit prices is invalid.®

As to Treasury Instruction 13/28B, the legal
position is not entirely clear. ~ Perhaps,
for present purposes, it would be sufficient
to say that that instruetion seeps to me to
read as though it was not intended to have
any operation independently of the pur-
ported restriction on publicatlion of unit
prices in the Gazette provided for in
Treasury Instruction 13/284.%

As a matter of law, however, I am incIined
to the view that Instruction 13/28B is
valid in so far, of course, as it is not
inconsistent with any provision of a
Commonwealth Act or Regulation that is
applicable to a particular case.!
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Question (c)

Even on the assumption that Treasury Instruot~
ion 13/28B is valid, it does not in terms
place an obligation upon Departments to
obtain the consent of successful tenderers
before releasing to interested parties
details of contracts in addition to those
gazetted. In my view, such sn obligation
cannot be read into the Instruction by
implication,®

14.. In regard to contracts let overseas, the
Treasury (Overseas Accounts) Directlons issued by the
Governor-General (under Section 63 of the Auﬁit Act)
which came into force on 1st July, 1965, specifically

Q. 257 and preclude Regulation 53 from applying outside Australia.

Commltt®®  puring the Public Hearing on 20th NMay, 1965, the Audit

1965/1/71  observer, Mr. Parker said that he understood.that the
Overaeas Accounts Arrvangements operating until 1et
July, 1965 4id not exempt the provisions of Regulation.
53 from accounting outeide the Commonwealth; ‘the
Treasury's observer, Mr. Balfour, concurred with thils
view.

15. The Treasury stated that the new Direct-

ilons recognize wvne existence of purchesing proced=

ures overseas which differ from those in operation

within Australie by specifying that "competitive

tenders" be invited (rather than thet tenders be
Comnittes "publicly invited" as is the case in Australia). The
file Treasury added that the change is baged largely on
1965/1/71 the practice in.the United Kingdom where Government
purchasing procedures require that competitive
tenders be sought from selected suppliers -~ the
"trades list system". In these circumstances,
publication is not required.

16, , Mr. Jorgensen of the Department of Trade
and Industry ssic vhat whilst Regulation 53 does
not, in itself, exclude overseas contraots, to his -
~knowledge, no one has published overseas contracts
in the "Gazai'ue”, noxr does this seem %o be the
Q's. 246 intention of Regulation 53. He added that he
and 247 could not envisige what reason there would beg for
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instance, o publish in the "Gazetta™ the letting of
a. contract for cleaning an office in Hong Kong. The
Audit observer, Mr. Parker stated that from the
commonsense point of view there is something in what
Mr. Jorgensen. said regarding the question of gazetting
even summarized details of contracts, such as the
Hong Kong contljaot referred to above.

(B) ~SUB-REGUIATION 53 (2.)

i7. The Acting Deputy-Asdistant 'D_ireo‘bor—
General (Stores and Contracts) of the Postmaster~
General's Department, Mr. F.R. Paice, in a letter
dated 28th May, 1965 drew Your Committee's attention Q's 118 and
to the provisions of sub-regulation (2.). Mr. Paice
in evidence before Your Committee had said that if
the Department acted under the State Government
contract, the purchase would not be gazetted as a
Commonwealth purchase. He had added that the
regulation provides that. the Department can only use '
the State Govermment contracts, and not gazette them,
if the State Government has ih fact gazetted the
contracts in.a State Government "Gazette".

18. Mr. Palce supplied the following informgtion
" subsequently in the letter of 28%th May, 1965: -

"My understanding is ‘that the New South Wales
Government regulations do not provide for
gazettal, but the tender price may be
disclosed to unsuccessful tenderers only on
inquiries at the Board's offices. The name of
the successful tenderer is not disclosed.

"In South Australia, the Tender Board does not
advertise their contracts, nor do they disclose
tender pricecs or other information.*
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“My answer therefore néeds amplification-

- to, the .extent that the Post Office

is placing orders under State Government
contracts in New South Wales and South
Australia, that these contrasts are not gazetted
by the origineting euthority end to this extent,
Post Office orders over £20Q in value are not
gazatted.

"As indleated in my evidence there are definite
administrative adventages in using State
contracts and it is considered desirable to
continue this arrangement. However, the
quesftion now arises as to whether Treasury
Regulation 53 precludes thelr use in New South
Wales and South Australia, because of non~
gazettal.af such contracts.

"This posés & problem of general principle, and
1 have accordingly raiged. the matber with the
Treasuryj. I have in fast, suggeated that this
is a further feature (additlonal to those
elready put forward inh evidense before the
Committee) which might well be examined with a
view to amending.the existing regulation.”

19. The.-representative of the Searetary to the

Q. 679  Attorney~General's Depariment said that he did not
fully understend sub-regulation (2.) ef -regulation 53.
He said: '

*I understand that State Governments do not
purchase, for the Commonwealth.and. the way in
which I have understood Departments to have
reed. sub~regulation (2.) of regulation 53 is
rather-as follows: That 1f a State Government
has a contract for supplies with.a particular.
contractor fur a partiocular.class of item, and
the Commoxwealth wants supplies .6f that item,.
the Commonwealth may, es it were, .meke a. similar
contract.with the supplier.for those supplies.
on the seme terme as the State-1s supplied. with
the goods, . If the Commonweslth makes such a
contrect. and if the contract which the State has
with the. contractor has already heen.published
‘in a State Gazette, it is not rigcessary for the
Commonwsalth.to publish under 53(1.) in the
Commonwealth .Gazette the contragt with the

supplier that it has made.®
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20. He added subsequently -that sub-regulation
(2. ) assumes the possibility that State Governments
may gazette thelr contracts and that if they do and
1f the Commonwealth takss. advantage of a State

contract, as the regulation seems to say, then the
Commonwealth does not have to gazeite its contract.

Q. 680

21. The Trassury's Observer, Mr. Harris,. Q. 682
informed us of the way in which +the Commonwealth
utilizes a.State Government contract in ordexr to

obtaln goods and services, Ha said that where the
Commonwealth has entered. into an arrengement with a
State Government for the use of its contracts, the
State Government, in arranging contracts with

suppliars, provides that faclilities of that contract
will be available to a range of State Departments and
authorities and also Commonwsalth Depariments and
authorities. He sald that although he was not certain
of the exact point at which a contract is formed.

" between the supplier and the Commonwealth, it was
probebly at. the point where the Commonwealth places

an order with 2 contractor under the terms of a
particular State contract and that it would be at this
time that the question of whether or not gazettal was
required, in the terms of this regulation, would arise.

22, He mentioned that the ethics of the

Commonwealth publishing information whioh stems from

an arrangement made.basicaelly between a State

Government and & supplier, where that State Government

does not see fit to publish the informstion. itgelf, Q. 682
were doubtful. He added. that if the terms of the

regulation were carried out as its present form.

guggeata, many Gazette notificatlons would be required

in respect of the terms of one contract, -

Mr. O'Donoven said that he thought the confusion
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about the operation of sub-regulation (2.) arose from
the use of the word “contract" in relation to the
transaction in which the State is a party.

(Mr. O'Donovan) "If Mr. Harris' description
of the way in which the facts oceur is correct,
then probebly as a matter of law there is no
State contract. There is simply a standing
offer by & supplier to a State to supply the
State, its ingtrumentalities and certain
Commonwealth Departments with certain goods
over a given period at a price quoted. Thet

Q. 682 offer is susceptible of acceptence by the parties

* named by the tenderer or by the State in calling
tenders when requirements for the goods in
question arise. On that footing a contract is
made only when en order is placed by the State,
its authority, or the Commonwealth Department
with the offerer, the tenderer who has made a
standing offer to all these people. Each time
an. offer is accepted there is a new contract,
Technically that contract would require to be
gazetted in the “"Commonwealth Gazette" if the
offer were accepted by a Commonwealth Department
notwithstanding that the offer had been
previously accepted by a State Government
Depariment and that. fact had been published in a
State gazette. The Commonwealth contract would
be a new contract although it would be one made
by the acceptance by the Commonwealth of the same
offer that the State had accepted."

23. In answer to a further question, Mr.0'Donovan
saids~
%I do not know that there is much in the way of
public disclosure in relation to Commonwealth
contracts slmply by reason of a State gazetting
Q. 683 1ts own contracts unleas the State gazettal
* shows that the contract or offer made to the

State by the tenderer is susceptible to being
accepted by the Commonwealth."

24. Mr. Herris said that his Department agrsed
‘that the interpretation of sub-regulation (2.) is

Q. 680 doubtful and that it is also doubtful a8 to whether
the requirements laid down in the regulation are
practiceble of application under modern clrcumstances.



25, M», Haerris informed us that he considered
thet if we proposed any change in the existing
arrangements, his Depariment would have to discuss
+the matter with the Stele Govermments whose
contracts the Commonwealth presently wutilizes in
order to ascertaln their views. He said that the
Treasury would not take any unilateral action in Q. 6§96
such & sphere as the Commonwealth may lose the
present valuable facilities. He added that the
Treasury would be happy to discuss dny suggestion
that the Committee puts forward with the State
Governments to ascertain their reactions with &
view to finding & solution acceptable to the State

Governments, the Treasury and Your Committee.
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BB & - THE 3 _OF REX T0N 53 FOR
IHE GAZRMTAL OF DETATLS OF CONTRACTS ARRANGED

2. Bridenoe yrenentod.to.Your Committes indicated that

a marked lack of unifomity exists among Departments apd
Agthorities in regard to the amqunt of detail of contracts
arranged. which regulatfon 53 requires should be gazetteds
Appandix Noo § im a summary of the pyactices of Depariments and
duthoritios as chown by ‘their anewers t0 Quedtiort (W) (Se¢ Parad )
of Your Comniites's letter of 24;)1 March,. 1965 and to gusstions
possd during Public Haaringso '.'L‘he following disauasion -of the
views of Departments and. Authorities is based only on those
Dapgriments and Authorities whioh gave evidence before Your
Comnittes in Publio Hearing.

(a) Commonwealth Stores Supply and Tender Boand

| ORI Ho.
e This Board regavds.ihe. five details which 2% ¢ .
gazattes, (namely, the tender schedule or quotation mumbey
the type of materlsl or service, the name of the sucoesaful
tenderery the name onIy’%f-»ﬁ’&a State in whioh the suscessful

tenderer 1s looated and the total value of the cantraot,(in the T

ocase of fized’ quantity oontrmta only) as the minimum smount of
detall which can be gazettede In regard to the publioation of
a'n abrid, 5t of the tenderer's address, this practioce wes adopted as
& rosult of & request fwom tb.e Govermment Printer to reduse

the amouwnt of space roquired for the publication of depa.rf-'mantal
cohthaotss

H

[ The Board exoliudes the totel value from period sontracts
but otherwise, the details gazetted gre the some as thoss
.gasetted for fixed quantity’coniracts. Mr. Harrie eald that

most period contracts are not for fixed quanfities. and that
usually an approximate quantitr is indicated in the spaoiﬁoation,
¥re Paice said that the ma:i.n reason for ouitting tha yalue in

a pariod contraot is that ;Lt oould only be shown as an approxi-
-mate .amounte He added. t.hst 3 ﬁ.xed quantity contract, en the
other, hand, is a dofinite under‘ Iking' by the O alik to
purchase bn &khst mumbis of i‘hpplies &t d prides
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29. The Board informed us that the information published
is considered sufficient to enable interested parties to
ascertain readily the result of tenders or the extent of the
Board's purchases which excesd £200 per contract. MNr. Harrls
said that this view was based on the fact that there are very
few complaints about the Board's practice.

(b) Department of the Treasury
304 The Treasury gazettes the five details that the

Commonwealth Stores Supply and Tender Board gazettes.

A
(c) Postmaster-General's Départmwent

31, In the case of fixed quantity contracts, the Postmaster—

General's Department gazettes the details that the
Commonwealth Stores Supply and Tender Board gazettes. However

in the case of period contracts or approximate quantity contracts,

the Department gazettes the period coverad.

(a) Department of Supply
32. In contrast to the details gazetted by the above

three organizations, the Department of Supply omits the
addresa of the suocessful tendereor. However, contracts

are gazobted under States and where the location of the
supplier is different from the State 0ffice requiring the
the supply, the location of the contractor is gazebtied.

The Department advised us that although it had no objection
to the gazettal of the address, it doubts whether any
practical advantage will accrue from doing this.

The Department olaimed that interested parties are generally
able to identify contractors from their names only.

Exhibit 77/1
and Q. 40

Exhibit 77/2

Exhibit 77/3

Exhibit 77/4,
Qs 146 and
Committee file
1965/1/1



226

33 In regard to the gazettal of the period involved in
period contraots, the Department!s view is ti:at &ll tenderers
would know the period from the original specifioations and,
Q146 and therefore, there would be little advantage to be gained from
pomitie®  gasetting it. In addition to omitting the address and the
1965/1/77 period covered from the Gazetie notices of period contracts,
the Department has maintained the practice of omitting an
estimate of the total value of period contracts for forty
years. The reason for this practice is. that the Department
is not ablas to salculate the eventual expenditure. However
this defioclenoy in the Gazette notlos is balanced by the
Department's readiness to disclose the accepted unit prioce
or prices subsequently to any inquiring unsucoessful tenderezs

(e) Department of Customs and Excise

34e This Department gazettes the same details as the.
Commonwealth. Stores Supply and Tender Board apart from the
Exhibit tender schedule or quotation mumber which the Department does
77/6 not use. In addition, the Department would gazetie the duration
of a contract if it was relevant.

35 The Departmént informed us that a review had shown

that 5 out of 23 contracts over K200 in value bad not been

gazetted in 1963-64. This was the result of assumptions in
gf:gj{z ‘77/6’ some instances that where certifiocates of inexpsiiency were
220 md'221 obtained from the Commonwealth Stores Supply and Tender Board,
('!x:gmittps or where the goods have been supplied by a sole supplier, a
file notice was not neoessary. Mr. Roche told us that he persenally
1965/ 1/ m found it very diffioult to understand how some officers had
arrived at such assumptions. ‘He also informed us that his
Department was making inquiries to determine which Department
has the responsibility to gazette the contract when the Depart—
ment. of the Interior arranges a cleaning contract on behalf of
his Department. We were subsequently advised that the respon-
sibility lies with the Department of Customs and Exoise.
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(f) Department of Trade and Tndustry

36e This Department does not gazette the address of the
successful tenderer but otherwise its details are the same as Bxhibit 77/7

those gazetted by the Commonweslth Stores Supply and Tender :gdzgés;n§35
Boarde The Department sald that it had no reason for not Committee file
gazetting the address. 1965/1/11

3, In relation to contracts let overseas for the supply
of goods and services overseas, the Department had not been
gozetbing these contracts. However, the new Treasury (Overseas
Aooounts) Direotions which oame into operation. on st July,

1965, exempt oversea contracts from the provisions of regulation
53 In 1963-64, the value of contracts let overseas by the
Department was £761,100«

(g) Department of the Interior

38, In general, the various Branohes of the Department of

the Interior gazette the name of the successful tenderer; a

brief desoription of the work or service,the total value of the

contract and its location. The Department would gazette the

address of the sucocessful tenderer if it was looated in a number

of centress In sddition to the preceding four detalls, some Exhibit 77/8,
Branches which use tender schedule and quotation numbers i;nciﬁi:zegm
gazette this detail. We were informed subsequently that the file 1965/1/77
Dopartment has issued instructilons for the uniform gazettal of

contracts. arrangeds The information to be inoluded in the

Gazette in future will be the quotation or tender schedule numbery

the locality and description of the work required, the amount

of the contract and then the coniractor’s name and address.

In the oase of period contracts, the total value is not gazetted

as it would be only an estimate.

() Department of the Ammy

39. We were informed that if this Department. had arrangéd

any contracts during 4963-64 by calling publioc tenders; the Exhibit 77 ’9
detall published in the Gazette would have been sufficient to

identify the Gazette notice with the advertisement for tenders
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and would include a brief desoription, location, the name of
the successful tenderer and the amount of the contract. The
Department added that having regard to Treasury Instruction
13/28 it is realised that this Department has misinterpreted
the intention of Treasury Regulation 53 and that oontracts

let under the selected quotation system should have baen
published. in the Gazette. Appropriate astion had been taken to
ensure that the requirements of Treasury Instruction 13/28 are
met in the future and that all contracts over £200 are published
in Gazette notices.

40. An examination of Gazette No. 78 of 1965, indicated
that the Department of the Army included ssveral dstails in
a Gazette notice not mentioned above, i.e. the address of the
successful tenderer, the date of acoeptance and the date of
completion of the contract.

(1) Department of Civil Aviation

41 The Department of Civil Aviation notifies the same
detalls in the Gazette as does the Commonwealth Stores Supply
and Tender Boarde In regard to period contracts, the
Department inserts the words “period contract" in lieu of the
total value.

(3) Department of Works

42, The Department of Works gazettes the location; a
brief description, the value (except in the case of schedule

of rates contraots), and the name and the sbridged address of
the succesgful tenderers The "abridged addness" refers to the
city or town in which the tenderer is located. The Department
oconsiders that location is an essential element of its contracts,
particularly in regard to works and services. The Department
said that when publicising the invitation to tender, it
indicates the loocations of projected works as this information
is vital to potential tenderers and contractors (on other works)
already in the area and thus, it was claimed, it follows that
gazettals of acoeptance of contracts should follow the same
pattern. The Department further considered that a tendsr
schedule or quotation could be stated, but that it is not
necessary in relation to its contracts.
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43 In regard to period contracts ocovering the supply

of stores or works and services. at soheduled rates, it is the

Department's general prastice to gazette the locality and

desoription of the oontracty the words, "Sohedule rates" in

the column headed "Amount of Contract"; the name of the Committee file
contractor and an.' sbridged address (as aﬁove)- Although the 1965/1/11
Department said that it had not published the period covered by the

contract coneistently, it considered that this might well be dones

(x) Commonwealth Soientific and Industrial Research Organisation

440 This Organization gazettes the location, a brief

desoription, the total cost, the name and address, the date

of acceptance and the date of delivery or completion of the

contract. Although the Organization uses a system of tender

sohedule and quotation numbers, it does not include them in the

Gazette notices for it oconsiders that sufficient detail is Exhibit 77/12
already gazetted. to satisfactorily distinguish ocontracts. The Zg‘:‘uq's" 428 %o
Organization added that “date of mcoeptance is important in that

prices in contracts being fulfilled in oversea countries are

" frequently subject to price variations; the publication of the

date of acoeptance ensures that all parties know whether the

price variation ocourred before or after the date of acceptance

of the coniract.

(1) Department of Perritories (Sydney Tepder Board)

45 This tender boaxrd gezettes the same details as the

Commonwealth Stores Supply and Tender Board apart from the

successful tendexer's address. Mr. Sutherland told us that

the addition"of the address would not improve the Gazette Exhibit 77/13
notices The periocd covered is inserted in the Gazette notloce and Q. 451
for period contracts when a definite value during the period

oannot be established at the time of publication.

(m)‘ Department of Territories (Darwin Tender Board)

46 Thig tender board gazeties the same details as. does Bxhibit 77/13
the Sydney Tender Board. In appropriate cases, the location and Q. 478
of the work 0,1“ service is also gazetted.
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(n) Department of Labour and National Service
4T The Department of Labour and National Service
informed us that it gazettes a brief description of the contract,
Exhibit the name and address of the successful tenderer, the location
gz ‘:t::d (in the oase of office cleaning contracts) and the amounte A
No. cheok of a recent "Commonwealth Gazette' indicabted that the
81/ 1965 Department had not gazetted the address of the successful
tendexer.

48. The Department stated that its attitude towards
Treasury Regulation 53 is as follows s~

"(4). All contracts. for the supply of goods or
servioes which are available from more than
one supplier snd which exceed £200 are

gazetted.
Exhibit "(11) Where office machines are purchased
71/14 following the approval of the O 1th

Stores Supply and Tender Board no gazettal
is 8e

"(111) Where the purchase of an iftem or items
amounting to more than £200 is made from
a sole supplier, it is not gazetted.

#{iv) Where oleaning contracts are renewed at
existing contract oconditions, no gazettal
is made."

49+ The Department said that it considers that the
requirement to.gazette contracts is primarily intended to be
the meane of advising oompetitors of the contractor of the
acoceptance of the tender or gquobation and that it is acdordingly
considered that there is mothing to be gained from gazetting
contraots entered into with & sole supplier. In regerd to

Exhibit contracts for office cleaning, the Department said that it

77/ 14 gazettes the coniract arranged after public tenders have beén

calleds The Depariment then renews these contracts only
where the contractor has carried out the ‘tems of the contract
patisfactorily. - The Department informed us that it con—
sidered that as the contractor was the lowest satisfactory
tenderer originally, the renewal of the contract is regarded
as an extension of the comtractual periocd and therefore there
is no reason to gazette the details again.
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(o) Department of Health

50 The Department of Health includes the tender schedula
or quotation mumber, the looation, a brief desoription, the
neme of the successful tondefer and the amount of the contract
in its Gazette notice. We were informed that there was no
particular reason why the address of the sucoessful tenderer
was omitted.

51e A feature of the Gazetie notices of the Department
of Health is that the total quantity of the items required is
get out. This means that where the items required are of the.
asame type, the unit price ocan be caloulated by dividing the
number of units required into the total value of the contraot.

(») Repatriation Department

52e The Repatriation Department gazettes the eame details
as the Department of Heslth apert from inoluding the quantities
required, In regard to gazetting the successful tenderexts
address, the Department said that it msintained a flexible
attitude, for instance, it would not oonsider that it was
necessary to gazette the address of a major firm but it may
gazette the address in the case of a contract for fruit and
vegetables.

53 In the ocase of period contracts; the Department said
that 1t gazetted both the period covered and an estimate of
the value of the stores or services. Mr. Kelly said that the
Department endeavours to be as accurate as passi'blé in making
the estimates of the quantities of a supply required as the
volume often determines the unit prices. The Department in
examining the tender costs and before melecting a contractor,
ocalculates the whole cost of that partiocular tender on the
‘basis of the prices gquoted for the estimates of the quantities
the Deparfment requires. This estimated cost may then be
inocluded in the details gazeited.

i
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CHAPTER 5 ~ THE DISCLOSURE OF DETATLS OF CONTRACTS
ARRANGED .SUBSEQUENT .TO GAZETTAIL

54 Treasury Instruotion 13/28B permits Departments: to
exoroise disorstion when scceding to requests for a disolosure
of terms accepted and of oontracts entersd into by the
Commonwealths As the following didoussion and the summory of
Commonvealth Departments' and Authorities' views sot out in
Appendix No. 6 show, there are considerable variations in the
praotices adopted by Departments and Authorities in exeroising
this disoretion.

(a) ‘Gon'monwealth Stores Supply and Tonder Board

55 The Commonwealth Stores Supply end Tender Board
informed us that it would judge eaoh regquest for the disclosure
of dotails of the successful tender subsequent to gazettal

on its merits, but that, generally speaking, sll genuine
requests from interested parties are given sympathetic treat-
mente The Board stated thet the infommation published generally
meets the requirements of interested parties and that there is
no need to publish other contract provisions. It said that
individual tender prices have always heen regarded as oconfid-
entisl betweon the tenderer concemed and the Board and that
‘the Board's policy, gensrally, has been. not to disclose the
unit price of sucoessful tenderers. It oonsidered thet, as &
goneral rule, the public interest is best served by not publish-
ing prices or 'maldng ‘them lmovm to wunsuccessful tenderers and
other interested parties. It is the Board's view that this
polioy tends to prevent collusion between tenderers and ocould
be of material assistence to a tenderer who may wish to tender

. below "ring" prices dotermined by some trade ‘associctions.

However, the Board added that oiroumstances may justify a
‘disclosure of further infoxrmation to that published and unsuco-
ossful tenderers may then be edvised that the reasons for
fallure may have boen because of such matters as quality,
efficiency of wnits, conformity of speocifications, temms

of delivery and, vhere appropriate, that price considerations
rule them oute In some ciroumstances, the Boerd said that it
may be advantageous to write to the successful tenderer and
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enquire whether thers is any objestion to the unit price
being made known to an unsuccessful tendersr, with the Board's
approval, unit prices may be disclosed. However, Mr. Paice
could not remember any ocoasion on which the Board had so
written $o a successful tenderer.

560 Mr. Harris defined the '"public interest" from

the point of view of a purchasing officer in the following
terms 3 the ability of the Commonwealth Stores Supply and
Tender Board o acquire stores and supplies for the
Commonwealth of a standaxd that it requires and at the cheapest
possible prices In the broader context of a Treasury Officer,
he said that he appreciated that soms other factors: could
enter into the question, such as the provision of some support.
to Australian industries in their infancy stages. Defence
considerations might also suggest the desirability of
establishing a particular industry in Australia for security
reasons. He added that some factors could enter into the
question from the bread policy point of view and those factors
might alter the view that he would take as Chairman of the
Comnonwealth Stores Supply and Tender Board.

57e Mr, Harris defined an "interested party" as being
either an unsuccessful tenderer or; occasionally, trade or
industry associationse

58. Mr, Harris tc.)ld.‘us that he believed that there had
been occasions where the fact that it had not been the practice
of the Board to publish unit prices had encouraged an individual
tenderer to ignore a price fixed by some kind of ring arrange-
ments He sald that the Board had & mumber of devices which it
adopted with the view of up'aetting such arrangements, @.ge

the Board may place the whole contract with the first suitable
tender opened. These devices have resulted, at times, in an
individual tenderer submitiing a price on a subsequent occasion
which was not in accordence with the ring price. He added that
it is the Board's belief that an individual tenderar would not
do this if the unit prices were made public as a matter of
courge, as the tenderer would immediately place himself at the
mercy of his trade assoociation.
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(b) EPostmaster-General's Deportmont

59. ¥o were informed that the normsl practice adopted by
‘this Depariment. in regard to informstion made avallobdle to
interested psrties subsequent. to gazettal is not to disclome
any information other than that pu‘bliéhed in the "Commonwealth
Gazettes However, where spooial oiroumstanoces Justify ouch
sotion, tho Department may disolose information. regarding
goneral prioce lovels (as distinot from actual tender prices},
for no Pt s such.as price or technical consider-

- atlons and the aotuel items conoerned. The Department further

informed us that it has always regarded the individual tender
priocen as oonfidentinl between the tenderer concerned and the
Departments Accordingly, it has been the Department's poliocy
not to disolose wnit prices and it is oconsidered by the
Department that the public interest is best served by not
publishing such prices or moking them known to unsuccessful
tendererss It is the opinion of this Department that this
polioy not only preserves the essential features of the tender
system but also Yends to ancourege individusl fims to tender
below common prices which may, from time o time be determined
by a graupe

60e Tho Department sald thet it may give some general
indication of the prioe,levols at which it is obtaining
supplies to a new marmufasturor who may wish to set up to
manufaoture. equipment in iustralis beosuse it is oconsidered
that it would be in the departmental and national interest
to hive vital supplics manufaotured locally. Mr. Paice
desoribed “mome ponoral indioation" as "in the nature of a

‘price range'.

610 Mr. Paioo told us that he interpreted the "publio
interest! as onoompasesing s

(1) the C 1th rep: 5ing the taxpayer in
the expenditure of public moneyss

(i1) tenderers and. contractors. to the Post 0ifice; and
(441) the public. at large.
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He t0ld us that he considered "interssted parties" covered
unsuccessful and potentisl tenderers.

62, We were informed that it has been the Department

of Supply's practice over many years to advise any unsuccessful
tenderer or bona fide poteniial tenderer for goods or services,
on application, the name of the successful tenderer end the unit
pricec  The Department sdded that apart from possibly disclosing
the successful tenderer's delivery rate to an unsuccessful.
tenderer, whers this was the critical factor in the non-
acceptance of the inquirer's tender; it would not disclose any
other detail of the acoepted fender. If an unsuccessful tenderer
requests reasons for the non-acceptance of its tender for reasons
other than price; the Department will give the unsuccessful
tenderer detalls of the deficiency of its tender, usually in
writing, e.g. delivery rate ls unsatisfactory; the product did
not conform to the specification required.

63 The Department said that Treasury Instruction 13/283
obliged it to advise unsuccessful. tenderers, on application,

the name of the successful tenderer and the unit price.

Mr. McGill said that "terms accepted" must include "price"

and by satisfying this, his Department was doing no more than

18 provided for in Instruction 13/28& He added that the

issue of this instruction merely gave support to his

Department's well established practice. He informed us that in
1929, bis Department had indicated to the Public Service Board

that it proposed to continue its practice of gazetting wnit prices

except in the cases of multi-~item contracts. where the listing
of unit prices would have consumed an undue amount of space.
He was unable to inform us of the date when the Department
discontinued the gazettal of unit prices but he said that
although his Department would be opposed to a rasunption of
this practice, because of the effect on the volume of olerical
and {yping work, together with the inoreased size of the
"Gazette™, it would wish to continue to disclose unit prices
subsequently.
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64. In support of its view that unit prices should be
divulged, the Department gave the following reasons t-
(i) the spending of public money is involved and
all genuinely interssted parties have an
undoubted right to know the prices the

Depariment is paying for the supplies it
purchasess,

(1i) all such parties are entitled to expsot. that
contracts will be awarded on the hasis of
complate impartiality and confidence in, such
impartiality is best promoted by disclosure
of contrast prices; in addition it demonstrates
in the most effective way that the Department
haa nothing to hide and thereby strengthens the
oonfidence of its potential suppliers that
sverything ig open and above board;

(i11) disolosure. is consideved to be an additional and
effective safeguard against possible malpractice
in the use of publio fundsj

(iv) it is alsc likely to be the means of encoureging
keener competition.'

65. A f£ifth reasson which Mr. MeoGill supplied was that
it may result in potentizl tenderers not wasting their time in
‘tenderering when they learn that they are not equipped to supply
the Dspartment.

66, M¥ro McGill told us that there were two excepiions to
the general rule that his Department would disclose unit prices.
He gaid that his Department's view of rings is that if by some
means it can encourage scmeone to tender below the ring prioce,

it would be contrary to the public interest to disoloseo

If the Dapartment can obtain a tendersr who is oapsble of meeting
its requirements at a lower price than that of the ring, it is
in the public interest to dispense with publio tenders, issue

a certificate of inexpediencey and contirsot directly without:
gazettal or disclosure of prices. He added that the

Department was of the opinion that the adoption of such a
procedure was fully justified. when it is confronted with
unethiocal dealing by e.ge manufacturers. Mr. MoGill

indicated that his Department would wish to have this practice
covered by any reframing of the regulation which may be con
sidered necessary. The other category of contracts which the
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Department of Supply would like to have exempted by eny
roframing of regulation 53 are the so called "classifiedl
contracts. The representabive of the.Attorney-General's
Department Mr. Be Je O'Donovan said s-

Yesso . insofar as the Lttorney-General's Department
aan properly oxpress any view on policy have, it
is our feeling that it would be desirable to have
some lebt out from this requirement in Treasury
Regulation 53 (1+) o enable Departments in
partioular oases not to gazette. ie would think
that the proper authoxdty %o determine that
lssue would bo within the Department concerned
rather then within the Treasury, more particularly,
I suppose, because of seourity issues that may
arise in relation to defence and other contracts.
There may be other classes of ocontracts deslt
with by othor Departments which, for good reasons,
ghould not be disolospd, to the public generally.
To pormit this practice Yo be adopted — and law~
fully adopied - we would think that an smendment
of sub-regulation (1.) of Regulation 53 would be
required.t

(4) Department of Customs and Excise

67e. This Department infoxmed us that no enquiries have ever

‘been received from an interested partys The Department said

that the majority of its contracte are concerned with

specialized laboratory equipment or supplies for which there is

only one Australian agent or menufaoturers However, if a

reasonable request was received, a disclosure of ‘the ‘tems Bxhibit 7 /6
aocepted, including unit prices, would be made because it is and Q. 229
ooneidersd that such disolosure is required by the terms of

Instruction 13/2813- ¥r, Bloomfield told us that he would first

satisfyA himself by judicious questioning thet the interested

party in faot waes genuine and then he would supply details

of the tender to the inguirer.

(o) Department of the Inferior

686 . The Department of the Interior informed us that, generally
"reasonable requests from interested parties for further ‘

. o Exhibit 77/8
information subgequent to the offigial publication of details and Qls. 288
of contracts arranged are met, but the da_tailed ‘break-up of 294 and 296



Rrhidbit 77/8
and Q's.228,
294 and 296,

Exhivit 77/40

Qe 348

34-

the tender amounts and unit prices ore not disclosed. The
Dopartment added that apart from the requirements of the
Treasury . Instructions, it is oconsifered that interested
porsons and the public generally should be informed on the
expenditure of public moneys whers the amount involved is
substantiale Mre Gillespie told us that the main reason

for the policy of non-disclosure of unit prices was that most
of the firms contracting with the Department would be opposod

+to such a disolosuro as both tenderers. and the Department

regabd the unit prices as confidentlsls In addition, the
Department considers that it is unnecessary because, if the
total price ie disclosed, that is sufficient to indioate that
the matter has been dealt with fairly.

(f) Department of Civil Aviation

696 The: Department of Civil Aviation informed us that it
notifies all unsucoessful tenderers in writing that thelr

offers have been declined and that no other information is
supplicd unless a specific request for further details is
receivede If an unsucosssful tenderer does make such a request,
it is notified in writing of the specific reasons why its offer
did not meet the Department's requirements, iees price,
technical acoeptability, delivery time or prior performances

If the unsucocessful tenderer roquonts the unit rates or other:
particulars of the successful tender, theee would be supplied
to the fullest extent. consistent with propriety. If an
inguirer was not s tenderer, but oan demonstrate a real interest
in supplying the Department, subsequently, the inquirer mey
consistent with propriety, be provided with details of the
previous successful tender.

TOe Questioned about the meaning of "oonsistent with propriaty,"
Mr. Pickett said that there are oasses in whioh unit prices in
themsolves do not mean a great deecl so that a basis of compari-
son has to be founds He illustrated this point by referring

to foem ocompounds for which a certain rate per gallon would be

' 'quoted.. He said that as emch ocompound is made to a particular

speciﬁ.oation,' which ig the property of, and confidentiasl to,
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its manufaoturer, to give any signifiocance to the unit price
would. involve disclosing the details of the spscification. He
said that his Department would not be prepared to do this as it
would be a braach of confidence of the supplier. However, if
the items are precimely the same; the unit rates are significant
and the Department is prepsred to disclose them as it

considers that it has nothing to hide and that such disclosure
promotes public confidence in the Department.

T The only proviso to this rule of diselosure would be

a situation in which the Department receives level tenders.

Mr. Verney said that collusive tendering could probably be

best combatted by continuing to permit Departments to use their:
disoretion in deciding whebher to disclose unit pricese

Mro Pickett considered that collusive tendering might possibly
be combatied by making one specific officer in the Department
responaible for approving the non-disclosure of this informatione

T2 The Department of Civil Aviation mentioned in its
submisgion that it would never disclose the terms of an
unsuccessiul tender. Mr. Verney said that such requests
had been received only on rare oocasions and it was possibly
because his Department's policy of non~disclosure in such
instances was well known that few requests are receiveds He
said that his Department was prompted to raisme this question
with us because it is not provided for in the Regulations.

He added that the information is confidential and it is of no
interest to the public, apart from the successful tenderer,
which could determine the margins between its tender and the
wsuocessful tenders and this may operate to the disadvantage
of the Department when it oalls for tenders in the future.

(g) Department of Works

T3 After contracts have been arranged by the Department
of Works, this Department follows the following procedure 3-

Q. 348

Q's. 348,
358 and 359

Q's. 362 and
363
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#(1) Gopy of Gazetto Notioe placed on departmental
Branch Office notice boards.

{44) Unsuccessful tenderers sdvised, in writing.

(iii) Any inquirer is advised of $ho neme and amount
of the sucocessful tendererV.

T4+ The Department informed us that in most cases where
unsuocessful tendorers swok details, they are furnished, )
excopt where suoh information would not be in the best interest,
6ege it is known that where ring prices operate and one

tenderer offers a lower rate, it may not be in the Commonwealth's
or the tenderer's intercst to divulge the prices accepted.

75 Yle were informed that the Department would not disclose
unit rates in the oase of schedule of rater contracts for
works and services as they are regarded as confidentisl,in that
a rival tenderer could calculate the method the successful
tonderer used to price his tender. In information submitied
subsequently to us, the Departnent said 1 -

The rates which are incorporated in such schedulos,
including Bills of Quantities, are different from
those related to supply of a commodity in that they
are not representative of the total cost of the work
or service but merely refor to one particular part
of it. In general, the rates are extended and the
total lump sum obtained is, in fact, the tender
price, the acceptance of which is published in the

"Commonwealth Gazettes The exception to this is
the "schedule of rates" contract, whioch is. compsra~
tively rare and whioh consists of a number of cost
components {or unit rates) in respect of various
work processes. There is no lump sum for this
type of contract, the total cost of which is deter-
mined by extending the measured quantities of work
done by the rates applicable to the work processes.
For example, cénstruction of & roadway which consista.
of £A per foot of sub-grade, £b per foot of bitumen,
£o por.foot of underground drainage and £d per foot
of korbinge

"There are numerous ocontracts for lump sums which
incorporate schedules of prices (e.ge Bills of
Quantities) related. to the whole, or part of the
work involved. These prices, or rates, (of whioch
there could be hundreds, and in some casesy
thousands) whether in lump sum conirscts or not,
may dlsclose the method adopted by a contractor
in pricing his jobe Theso -methods could mean
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‘he difference between winning ox losing a contracte
This is tho prime reason why ratoes are not discloseds
It is also mentioned that disolosure of these rates
in some cases could be misleading since they may
reflect the sontractor's approash tc the job and not
necessarily be an indication of the txue workh of
that partioular process taken on its owm'ls

"in exemple may assist in olarifying the difference
between unit rabes in purchasing stores, material
‘and equipment and those related to works and
servioes. 4 comtract for the supply of paint.at
34/6 per gallon does not indiocate the method of
prioing adopted to arrive at. the 34/6 nor does it
reveal the cost or detalls of materisls and individ-
ual proocesses. necessary to produce a gallon of
paint for 34/6. On the other hand, sohedules of
rrices assooiated with vworks and mervioes include
all tho materials and proocesses involved in. producing
the completed facility and closely studied by experi-
enced people can give an accurate pioturo of work
processos, prioing methods and the like.

"It has long been the practice in the construction
industyy end is in faot traditional, to regard
unit rates as highly oonfidential. The Master

- Builders Federation, for exasmple, regerds a Bill
of Quantities as a very confidential dooument
and the Department ensures that priced Bills are
not reproduced and that access to them is restrioted
%o those senior officers whose duties in comnection
with the project require that thoy be aware of unit
rateg.”

T6e The Department indioated that it would divulge the Q184405 snd
general levels of prices it was paying fox works and meberials 406, -

to a potential tenderer, and then place it on the departmental '

mailing list.

(k) Commonwealth Soientific end Industrial Research Organisation

TTe The debail gazetted by the Organisation has led. it to
congider that the unsuccessful tenderer ocan readily identify
the pa:"‘tioular supply or service and giv'és some indication

of the reesons for its non-success. Tho Organisation considers

that this latter point helps o obviate direct reference to Exhibit ‘77/12
the. Organisation to obtain the for no ot :’:dﬁ:r's ‘345

¥r.. Viney said that the actual price paid for the unit or
units in a fixed quantity contraot would be el.ear from the
Gazelte notice to anyone having access to the original
specifioation. and therefore disolosure of unit prices
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doos not oroste any problom for the Organization. When a
contrsot is let as & rosult of prooooding to public tondedy

kﬂf"-:}:.ugfo the Organization notifies othor tondorers similtaneously

47 that they were unsuccossfuls This was sald to coour beforo
" offioctal publlioation in the Gaseito. The only details given
is thet tho Yender was fuls Wo woro informed thab

requests -for information from' unsucoessful tenderers often
" follow these notifioations.. : :

T8 The Organization informmed us thst it regards only
unsucocessful tenderers as interesbed parties and that the
information supplied depends on the debails sought by the
inquirex. iiowaver, 4t was sald that the general praotice
i8 to oonfine the information to the neme of the susccessful
: " oontraoctor, the total cost of the projoot and, in the oase of

f;gigi-t 411/ 12 oquipment, its make and model.. If requested, the Organis-
sblon is prepared to give the reason for the non-acceptance
of the inquirer!s offer, whioh, apart from price ooneiderate
ione, is generally related to techniocal requirements and
delivery periokte Mr. Vinoy added that the Organisation would
have no hositabion in informing ah unsucoessful tenderer that

a rival tend  hed. ded b of a partioular facet
of the consbruction of its supply — 'qhis genorally satisfies
an. inquirers

79« . The Organiiation' tpld us that it interprots the words .
"bexmg sccepted! in Instruotion 13/28B as being related to

date of acveptanos and completion and total cost of the
contracts - It sald that toms.acoopted should not bo
Antorprotod in tho narrow scnso of toms of paymonte

Co() Dopertmont_of Tormdtérios (Sydnoy Tondor Boawd)

8.  Wo wore ;.hfomod‘ that tho Dopartmont's. Sydnay Tender
" -Board akos informstion availablo to interostod parties
Rxnivdt 77/13 acoording to the nature -of the inquiry. If tho inguiver
. * was an unsuocossful tendorer, it would be informod of
any shortoomings in its offer much as s~

Brhibit 77/12
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"(1) poor quality materisl or non-compliance with
a gpecification or sealed sample;

(i1) prolonged delivery, which in particular cases Exhibit 77/13
is unacceptable;

(111) unsatisfactory recoxd of the prospestive supplier'.

81. The Department sald that the unit prices or the

merits of the supplies of the successful contractor are not.

discussed with inquirers. The tenider board added that it

interprets Tnstrustion 13/28B as meaning that an unsuccessful

tenderer is entitled on request to know of any deficiencies Exhibit 77/13
in its offer when price alone has not been the deciding factor.

Mro Sutherland told us that it has been his board's experience

that inquirles ars normally received only in cases where a

lower offer has been unsuccessful.

(§) Department of Territories (Darwin Tender Boaxd)

82, We were informed that the detail disclosed submequently

by the Darwin Tender Board is similar to that disclosed by

its 8ydney counterparts However, the Darwin tender board said Exhibit. 77/ 13,
that it considers thab it would be in the public interest, 2&2" Jez 4;‘2’
particularly in Darwin, to disclose unit pricese to 496

Mro Gameron said that in the event of a person wanting to

establish a business in Darwin, it would be definitely in the

public interest, mnd to agsist in the development of the Northern

Territory, to help that person as much as possible.

83, In the casse of a person from the southern States

who is interested in obtaining contracts with. the Northern

Territory Administration, Mr. Cameron said that his tender

board's practics was to tell them in a roundabout way, the Qe 489
price range; e.g. in the case of paint, the tender board would

quote a price, depending on quality of 29s.6d. to 40s. a gallon

not the exact price paid under the current coniract.

(k) Department of Labour snd National Service

840 The Department of Labour and National Service informed

us that on. the only occasion in recent years where an inquiry

wag recelved after the gazettal of the details of contract, the Exhibit
details set out in the Gazette nofice were made available. 77/ "
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(1) Department of Health

85+  Wo wero informed by the Dopsrtment of Health that it
oonsiders thet it is reasonsble to inform any inquiror of
the details as. published. in the Gazette and, if its tendexr
did not ocomply with the specifioations in what way it was

Jackinge 4s indicated in Chaptor IV, the. unit prices in

tho Department of Health's fixed quantity contracts oan be
caloulated from the Gazette notice as both tho number of
itoms requi:::ed. and the total value are published. Mr. Carroll
said thet his Department, generally, had no objeotion to

the disolosure of unit pricess However, in the case of

a oontract involving o series of items making up a total
purchase, suoh as a deop roy therapy unit inyolving 20 items
varying in price from £900 to £20, tho Department would
disclosg only the total valuo, not the price of each items

(m) Ropatriation Department

86, It is the practice of the Repatristion Department
upon written request, to dlsclose detoiled “information on
oontract prices to interested parties whenever it ime
oconsidered that such disolosures may lesd to moro
oompetitive tendering. Whore it is considered that the
information requested may be used sgainst a contractor who
hes broken & fixed prioe. supply arrangement with other firms
or the inquiry is being mado fo® purposes not assoclated.
with subsequent tondering for Commorwealth stores requirements,
the information is not disolosed. Mr. Kelly emphasized that
the incidenoo of restrictive practices operating in his
Department's contracts is vory slight.
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CHAPTER 6 ~ YOUR COMMITTEE'S3 CONSIDERATION OF THE
OPERATION OF TREASURY REGUIATION 53 AND BELATED

87, Your Committee recelved evidence that the

principle of public disclosure of Commonwealth contrects

arranged has been retained since 1902 and that this

principle was taken from the practices of certein

Australian Colonial Governments prior to Federation.

Your Comittee in its 48th Report relative to Treasury

Regulation 52 re-affirmed this principle of public PP No. 58 of
diselosure in recommending that all conbracts let of @?Oéazigiaph
a value in excess of £200 should. be notified in the 6.
Commonwealth Gazette lrrespective of whether an

inexpediency certificate was issued, selected gquotat-

ions sought; and Order-in-Council obtained or public

tenders invited. Your Committee has no reason to

alter the view it took then. (Paragraph 10.)

88, Your Committes was advised by the Treasury

that the principle of publication of the details of

contracts arranged in asbstract form has been retained

since the regulé.tioﬁ was promulgated in"1902.. The Committee

existing form of Regulation 53 has retalned the prin- %%%1/77
ciple of publication of limited details of contracts

arranged by use of the expression, "summary of the

provisions of a goniract". Your Committee concurs in

the view that only limited details should be published.
(Paragrephs 1 and 10).

8g. In an endeavour +to clarify the details of

contracts arranged which Departmemts should publish,

the Treasury issued Cireular No. 1937/12 of 12th March,

1937. This circular advised Departments that the Appendix No, 2
Treasury considered thet the words then ayppearing in

Regulation 68, "in abstract", implied & limitation. of

detail to be published and that unit prices should

not be given. It requested Departments to adopt
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the "abstract" method of notifying contracts in the
Gazette. However the Circular added that in the
opinion of the Depariment, the Commonwealth cannot
readily resist a request by a unsuccessful tenderer
for disclosure of the texms accapted emd the contract
entered into and accordingly, that Departments should
agcede to reasopable requests for such_details when
made bona fide by interested parties. Thus by
adopting the ordinary grammatical mesning of "abstract"
(i.e., "a summary or epitome") Your Committee under—
otands that the inconciatency. between Regulation 53,
in its various forms, and the relevent Treasury
directions made.under it hes continued since 1937.

90, The Treasury informed us that the circumstances
which gave rise to discussions between officers of the
Treasury and ‘the Attqrney-General's Depaxrtment and which
resulted in the re-drafting of Regulation 53 in 1961
were as follows s—

"During 1959, a general review of ‘the Treasury
Regulations was commenced; included in this review,
28 a result of the Committee's recommendations in the
Porty-Second and Forty-Eighth Reports, were Treasury
Regulations 52 and 533 following formal directions
to the Parliementary Draftsman indicating that Treasury
Regulation 53 should be emended to teke account of the
Committee's recommendations, discussions between
offlcers of the two departments continued through
1960 and into 1961, when all the emendmenis agreed to
were promulgated as Statutory Rules 1961 No. 77 on
the 15th. June, 1961, It was following the discussions
that the amendment mentioned in the Tremsury memorandum
of 29th Noyember, 1965, was made [l.e., the words
‘summery of the provisions of a confract" in lieuw af
"abstractﬂ*; the reason for the ameniment is not
contained in fhe instructions to the Parliiamentary
Draftsman nor -elsswhere in the Treasury pepers and in
the absence of such documentation, it hes been assumed
that the change was a minor drafting one only, which
did net affect the meaning or substance of the
regulation",

91. Ag o conseguence of the amendment to Regulation
53, the Treasury amended its Ingtructions to take into
account the specific recommendations om Regulation 53
contained im Your Committee's 48th Report. However the

* Brackets inserted by Your Committee.
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substance of the Treasury's views on publication of

the details..of contracts arranged was retained in its

instructions between 1937 and 1961. (The existing

form of the inatructions was retained in the current

Treagsury Directions, as shown in Appendix No. 5, to Exhibit 77/2
) and Committee

enable Your Committee to express its views on the 1le

question of publication of the details of Commonwealth 1965/1/7T

contracts arranged before any amendment was. undertaken.)

92, In answer to a question, Mr. Harris had said

that the views of the Attorney-General's Deperiment,

that the Treasury Instructions were inconsistent with

the Regulations, first became known. in 1961. We were
subsequently advised that the Commonweslth Stores.

Supply end Tender Board in 1958, after an extensive

review of the practices regarding diselosure of unit

prices, both in Australia and overseas had been made

by the Treasury, decided that, as o general rule, the

public interest would best be served by reteining the Q's. 33 and
exlsting practice of non-disclosure of unit prices. ggmz?gtee £ile
The Board also recognised at that time that, in certain 1965/1/77
circumgtences, it may be advantageous to write to

successful tenderers to inquire whether there is any

objection to information concerning unit prices being

made known to a bona fide unsuccessful tender . In

1961, a Sub-Treasury requested advice from +the Treasury

as to the interprefation which should he placed on

Treasury Instruction 13/28B, as the Sub-Treasury had

noted that another Department followed a. different
interpretation. The Treasuxry advised the Sub~Treasury

of the existing policy, in the terms decided upon by

the Commonwealth Stores Supply and Tender Board in 1958

and referred to above. The Treasury then raised the

question of interpretation with the Attorney~-General's

Department and received the opinion thet the Instructions

were inconcistent with the Regulation.

93, From. the evidence presented to Your Committee,
1t ia clear that from 1937 to 1961, the question of
inconsistency was not raised, slthough the Instructions
Lad been amended four times an an extensive review of
Australisn and overseas practices had been undertaken

by the Treasury. Your Committee is most concerned thet
this situation should have eximbed for such o considerable
period. (Paragraph 92).
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94. Treasury Regulation 127A states :-

#427A - (1.) The Seoretary to the Department of the
Treasury may give to persons employed in the servics

of the Commonwealth or to any other persons who are
subject to the provisions of the Act directions, not
inconsistent with the Aet or any other Act or with any
regulations under the Act or any other Act, for or in
relation to any of the matters referred to in paragraphs
(2) to (f£) inclusive, of sub=mection (1.) of section

71 of the Act.

(2.) A Chief Officer of = Department may give
to officers of, or persons employed in, that Department
directions, not inconsistent with the Act or any other
Act, with any regulations under the Act or eny other
Act or with any directions given under the last
preeding sub-regulation, for or in relation to any
of the matters referred to in paragraphs {(a) to (),
inclusive, of sub-gection (1.) of section 71 of the Act.

(3.) A contravention of, or failure to comply
with, a direction given under either of the last two
preceding sub-regulations shall be deemed to be a breach
of these Regulations."

95. Treasury Regulation 133 provides that any
accounting officer or person subject to the provisions

of the Audit Act committing any breach of these Hegulations
(and therefore, by Regulation 1274 - (3.}, the directions
made under them) may be subject to a penalty not exceeding
Five pounds imposed by the Treasurer.. Your Committee
conslders that Regulation 133 places a clear obligation
upon the Treasury to ensure that its instructions are

not inconsistent with the Regulations, es accounting
officers could be placed in an uncertain position as

to the correct procedure to be adopted if inconsistency
ocecurs.

96. It is Your Committee's opinion that the incon-
sistency arose because the drafting of the instructions
is not necessarily subject to the scrutiny of the
Attorney-General's Department. Your Commitiee does nrot
doubt that the Treasury considered that ite policy of
non-disclosure of unit prices was suitable encompagsed
by both Regulation 53, and its attendant instructions,
end that the policy as expressed in the instructions
was the policy Wwhich the Treasury wished to have
expressed in the Regulation. However, Your Committee
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considers that it 1ls the Treasury's duty to ascertain

the legality of its inetructions before they are issued  Exhibit 77/2
and that gome scrutiny of the terms of the instructions

should be carried out by the Attorney-General's

Department before the instructions are issued.

97. Apart from the inconsistency of the instruct-

ilons and the Regulation, there were a number of other

unsetisfactory features about the Regulation which lead

Your Committee to the opinion that proper care hes not

been exercised by the Treasury in meking the regulation.

The first such feature is in relation to the lack of

uniformity in the practices of the departments. Your

Committee agrees with the views expressed by Messrs. Q's. 35, 471
Sutherland and Cameron of the Department of Territories +to 473, 510
thet 1% is generally desirable to have uniformity of and 511,
rractice among Departments on this matter. Your

Committee notes with interest that the Treasury, after

learning of the divergence of views amongst Departments

on this question should say, "Treesury was somewhat

reluctant to impose on Departments the views that it

had held for so many years".

98. Your Committee considers that one of the most
serious deficiencies of the existing regulation and
instructions was the lack of a provision to exempt Q. 169
Departments from the necessity to gazette contracts in
special circumstances. In regard to classified contracts
Mr. McGill said s:-

"I think it is well understood by everybody

who is interested, including the Audit 0ffice,

that we have never gazetted any details of
classified contracts.!

99. Your Committee views this situation with concern
end considers that it is entirvely unnecessary that
Departments should disregard the law in this way. Your
Committee considers that there was a clear duty imposed Q. 161
upon the Department of Supply to request the Treasury

to malie some provision in the regulations o exempt

it from the necessity to gazette. classified contracts.
Ycur Committee also considers that the Deparitment of
Supply should have reauested the Treasury to seek to

have an exemption provision written into the Regulation
to cover the following practice which Mr. MeGill said

had been adopted on some occasions t=
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“"If we are in e situation where competition is
ineffective and we are up against a Common-
wealth wide ring, but come ‘to know there ig a
f£irm capable of meeting our requirements at
a lower price than that of the ring, it is in
the public interest to dispense with public
tenders and go straight to the firm which is
prepared to meet us at a price lower than that
of the ring and do business with it without
gazettal. or disclosure of prices. I think
we are entitled to resort to those tactics
when we are up against unethical dealing by
manufacturers and others."

100, Another unsatisfactory feature of the Regulation
was that until the Treasury (Overseas Accounts) Directions
were issued during the current year, contracts arranged
overseas shauld, strictly speaking, have been notified

in the "Commonwealth Gazette". As pointed out by Mr.
Jorgensen and the Audit Obsexver, Mr., Parker, the
commonsense point of view would dictate that these
contractes should be excluded from the operation of
Regulation 53, Your Commititee concurs in +the action
taken by the Treasury to exempt such oversea contracts
from the provisions of Regulation 53.. (Paragraphs 14 to

16).

101. A further wunsatisfactory feature is the form of
sub - regulation (2.) Your Committee was interested to
learn that Depariments were not gazetting the contracts
of the two States which do not have a provision for
gazettal when the sub-regulation provided that
Commonwealth Departments should gazette the State
contracts when the State Government does not gazette
them. As far as Your Committee can determine, nelther
the Postmaster-General's Department nor the Treasury

Q. 685 and had attempted before this year to ascertain whether the

ggl{xgittee‘ two State Governments did in fact gazette their

1965/1/11 contracts arranged. As this sub-regulation has been
retained in substantially the same form since 1916, there
would be little point in pursuing the reasons for the
lack of a prior examination of this sub-regulation by
the Treasury. It was Mr. O'Donovan's opinion that
notwithetanding the fact that a State Government has
gazetted the details of a contract which is also
available for use by the Commonwealth, the Commonwealth
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Department concerned,would, technically, have ‘to

gazette details of the contract made on every occasion

that the Commonwealth Depariment accepts the suppliers

offer to supply the Commonwealth. Your Committee Q. 685 and
coneiders that the Treasury should teke esrly action ?gg?}?}gg file
to review sub~reguletion (2.) in conjunction with

the appropriate authorities in order that this form

of contracting is retained whilst simultaneously

retalning the general principle of the fullest

pessible public disclosure of Commonwealth contracts

arranged. (Paragraphs 17 to 25,

102, Your Committee considers thet due to the
inadequacies of the existing Regulation and its
instructions and due to the variety of practices
adopted by Depariments, there is a nggegqity for
Regulation 53 to be reframed., As a basisufor such
a reframing, Your Commitiee has set out its views,
in the following paragraphs and Recommendatlions.

103. In regard to the details of comtracts arranged
which should be gazetted, Your Committee considers
that the following details in the case of fixed quan-
tity contracts most readily indicate the contract
concerned, the successful tenderer and the value of
the contract :-

(1) +the tender schedule or quotation numbers;
(i1) a brief description of the supply required;
(i1i) +the total value of contract;
(iv) +the nome of the successful tenderer;

(v) +the State and City in which the succesaful
tenderer is located. (Paragraphs 27,
30, 31, 38 and 41)

104. In the case of period contracts, Your
Committee considers that the period involved is an
essential part of the description of the contract.
Accordingly, the period involved should be included
in the Gazette notice. (Paragraphs 31, 34, 41, 43,
45, 46 and 53).
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Your Committee does not accept the wiew that
an estimate of the value in approximete quantity
contracts would be of little merit. Publication
of an estimate of the value would give potential
tenderers an indication of the extent of the Common-
wealth's purchases in & particuler area., Your
Committee received evidence that Depariments include
an. egtimate of the quantities required in the
specification. Accordingly, the estimate of the value
of the contract should be based on the estimate of
the. quantity required. Those Departments which at
present publish the words “Schedule ra’bes" would.
have to discontinue this practice if a sys%em of

-publishing estimates of the total value is adopted.

(Paragraphs 28, 33, 38, 45, 46, 47 and 53)

106. The Department of Works indicated o Your
Committee that it considers. that publication of the
location of the performance of ‘the works or services
it requires is most important. Your Committee
epnsiders that this detail should be included in the
Gazette notice as part of the description of the
contract. (Paragraph 42)

107. Your Committee considers that it follows
logically from the adoption of uniformity in the
amount of detail to be gazetted, that a uniform
presentation of "contracts arranged", should be
adopted. in the Gazette itseif. This would involve
developing a common form for use by all Departments
and Authorities. Your Committee considers that the
Government Printer's work would be assisted if a
uniform methad of presentation ie devised. Appendix
No. 7 is a.page from & recent Commonwealth Gazette.
The presentation of the Department of Trade and
Industry's contracts is so obviously superior to the
presentation used by the Postmagter-Genreral's
Department thet Your Committee is unable to understand
why a uniform method of presentation has not been
adopted in the past.
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108. Your Committee agrees with the views, that

in & competitive market, disclosure of the unit prices
of a contract comsiderably assists competitive contract-
ing and promotes public onfidence in deparimental
tendering by removing any suspicion of patronage on

the part of contracts officers. Your Committee is

of the opihion thet there are substantial administrative
reasons for excluding unit prices from the Gazette
notices. In some contracts, if the Regulation
contalned a requirement to gazette the wnit prices,

a large volume of detail would be required to fulfil
the provisions of the Regulations. Your Committee
considers that a limited amount of detail only is
required in the Gazette, in order to satisfactorily
identify the contract, the successful tenderer and the
total value of the contract. However, in ordex that Q. 664
the principle of the fullest possible disclosure

of contracts shouldbe maintained, Your Committee
conslders that an unsuccessful tenderer should be
permitted to obtain further details of the successful
tender and the reasons for the non~acceptance of its
tender. Your Committee further considers that public
servants are protected from any suggestion of patronage
by subsequent disclosure of the successful tenderer's
uvnit prices. In regard to the question of whether unit
prices are confidential, the representative of the
Secretary to the Atftorney-General's Depariment stated :-

'There is no general rule of law that tenders
submitted 4o any psrson caelling for tenders
are to be treated as confidential, There may
be particular customs applicable in particular
trades in this regard, but I do not know of
any specific example. A person who submits
a tender may do so on condition that it is
maintained confidentially by the person to
whom it is submitted. In that case I believe
the sanction for failure to observe the
confidence is a business sanction and not

a legal sanction. If the person to whom

the tender is given does not maintain the
confidence reposed in him by the tenderer
then that tenderer may not tender again.'
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109. In view of the above opinion of ‘the Attorney-
General's Department, Your Committee considers that
there 1s no major objection to the disclosure of unit
prices in a competitive market.

110 However, Your Committee considers that when
Departments are faced with forms of non-competitive
tendering such as collusive tendering, the public
interest, (a8 defined by Mr. Harris in his eapacity
of a purchasing officer, i.e. Chairman of the
Commonwealth Stores Supply and Tender Board), is not
-being served. In such cases, the general principle
of public disclosure of the terms accepted of contracts
arranged may hinder a Department in 1te attempts Ho
purchase the best quality supplies at the cheapest
price as a potential tenderer may be deterred from
making a lower offer then that offered by organizat-
ions tendering collusively for fear of being
“disciplined” by its rivals. Your Committee received
confidential evidence from a number of Departments
which left no doubt that some trade associations
discipline members or non-members which are prepared
to contract at lower prices to the Commonwealth than.
are members of the trade association. In such
instances of non-competitive tendering, Your Committee
considers that a means of exempting Departments

from the necessity to gazette the contract arranged,
or disclose additional details subsequently, should
be written into the Regulations to assist Departments
in their endeavours to obtain more competitive
contracting. (Peragraphs 56, 58 and 66)

111, Your Committee does not accept the view

thet it would be advantageous to have a policy of
writing to successful tenderers to enguire whether
they have any objection to information concerning
unit prices being made known to an unsuccessful
tenderer. Your Committee considers that the principle
of public disclosure of contracts arranged by the
Commonwealth would be generally known among its
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suppliers and potential suppliers. Your Committes
points out that the total value of contracts arranged
over £200 in 1963-64 by ‘those Departments which do

not disclose unit prices subsequently is approximately
equivalent to the total value of contracts arranged
over £200 in 1963-64 by those Departments which are
prepared to disclose unit prices (See Appesndices

4 and 6). Your Committee understends that the main
aobjection to the disclosure of unit prices subsequently
is that it would hinder Departments in their endeavours
to combat collusive tendering, Your Committee considers
that a provision for exempting Departments from the
necessity to gazette, as expressed in Paragraph 110

is a more satisfactory way of meeting the problem

of collusive tendering than the suggestion of writing
t0 the successful tenderer. (Paragraphs 12, 13 and 15)

112, In regard to the disclosure of other
information Your Committee considexrs that it is
reasonable to inform an unsuccessful tenderer of the
reasons for the non-acceptance of its tender. However,
such disclosure shouwld be in terms of the insufficiency
of the unsuccessful tender rather than in terms of

the merits of the successful tender. (Paragraphs 55,
59, 62, 69, 78 and 80 to 82)

113. The Department of Supply informed Your
Committee thet it does not gazette or disclose the
detalls. of “classified" contracts. Your Committee
considers that a means of exempting Departments from
the necessity to gazette "classified" contracts should
be written into the Regulations. (Paragraphs 16, 98
and 99)

114. Your Committee concurs with the view expressed
by the Department of Works that the rates in its
schedule of rates contracts for works and services
should not be disclosed. (Paragraph 75)
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RECOMMENDATIONS OF YOUR COMMITTEE

115.. Your Committee makes the following recommend-
ations :-

(1) +thet Treasury Regulation 53 and its attendant
instructions should be reframed without delay. (Paragraphs
89 to 102).

(1i) thet in the refreming process, Regulation 53
should specify clearly which details of contracts arranged
shall be included in the Gazette. (Paragraphs 103 to 106).

(11i) that & uniform method of presentation of'
"Contracts Arranged" should be adopted in 'bhe’ Gazette.
(Paragraph 107 and Appendix No. 7) '

(iv) +that the reframed Regulation should provide
that the disclosure of unit prices should be confined to
disclosure subsequent to gazettal. (Paragraphs 108 to 101)

(v} that in veframing Regulation 53, a provision
for subsequent dibelosure of details other than unit
prices. should be provided and tha+t this provision should
be framed, in'guch = gy o8 to permit Departments ‘to
inform an unsuccessful tenderer of the reasons for ‘the
non-acceptance of its tender in ‘terms of the insufficiency
of its tender, but not in terms of the merits of the
successful tender. (Paragraph 112)

(vi) that the Regulation, when reframed, should
include a provision to exempt Departments from the require-
nent to gazette or disclose details subsequently, when
it is in the public interest that such details should
not be revealed. (Paragraphs 110 and 113)
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(vii) +that the Department of Works should be
consulted by the Treasury regarding the form in which
the. Depariment of Works should. be exempted from the
necessity to disclose subsequently, details of rates
in schedule of rates contracts for worke and services
(Paragraph 114)

(viii) +that the Department of the Treasury when
proposing any smendments to either its Regulatlons
or Instructions, should first ascertain from the
Attorney-General's Department whether such amendments
will result in inconsistency between the regulations
and the instructions.

For and on bYehalf of the Committee

Al
— CHARD CLEAVER
DAVID N. REID, CHAIRMAN
Secretary,
Joint Committee of Public Accounts,
Parliament House,

CANBERRA, — 4.0.T. l Aea
2nd December, 1965. % J )



APPENDIX HO. 1

INDEX TO EXHIBITS

Exhibit Noe 1 - Letter dated 27th April, 1965 from Commonwealth
Stores Supply and Tender Board.

Exhibit No. 2 ~ Letter dated 28th April, 1965 from the Department
of the Treasury.

Exhibit No. 3 - Letter daked 27th April, 1965 from the Postmaster-
Generalfs Department.

Exhibit No. 4 - Attackhment to lotter dated 22nd April, 1965 from the
Department of Supply.

Exbibit No. 5 * v . Letter dated 30th April, 1965 from the Department
of Housing. ° ’

Exhibit No. 6 ~ Letter dated 27th April, 1965 from the Department of
Customs and Excise.

Exhibit No. T - Lotter dated 30th April, 1965 from the Department of
Trade 4nd Industry. oL

Exhibit No. § -~ Letter dated 30th April, 1965 from the Department of
the Inberior. .

Exhibit Noe 9 —~ Letter dated 3rd May, 1965 from the Department of the

Exhibit No. 10 - Letter dated 26th April, 1965 from the Department of
Civil Aviation.

Erhibit Noo 11 - Letters dated 15th April, 1965 and 19th May, 1965 from
the Depariment of Works.

Ezhibit No. 12 - Abtachment to letter dated 26th April, 1965 from the
Commonwealth Soientific and Industrial Research
Organization.

Exhibit No. 13 ~Attashtiantstordebter dated 30th April, 1965 and
attaohient to e%ar dated 3rd July, 1965 from the

Dopartment of Territoriese

Exhibit No. 14 - Attachment to letter dated 27th Aprily 1965 from the
Department of Labour and National Service.

Exhibit Noo 15 — Attachment to letter dated 23rd April, 1965 from the
Department of Health.

Exhibit No. 16 - Letter dated April, 1965 from the Repatriation
Departmente



APPENDIX NO, 2

THE FORMS OF TREASURY REGULATION 53, 19021961

TREASURY REGULATION 53

As_originally made to take effect from 1st January, 1902 -

Commonwsalth Gazette No. 5 of 31st January, 1902.

953,  All such contracts and all Orders in Council
authorizing such expenditure shall be published in sbstract
in the Commonwealth Gazette as early as practicabled

Re-numbered from 53 to. 62 by Statutory
Rules 1906, Noo 19

»
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TREASURY REGULATION 62

As amended by Statutory Rules 1916, No. 302

62, All such contracts and all Orders in Counocil
authorizing such .expenditure shall be published in sbstiract
in the Commonwéalth Gazette as early as practicsble. Where the
contract for lies has been ered into by a State Government
and has been published in a State Government Gazette,.

or by the Administration of the Northern Territory and published
in the 'Northern Territory Times and Gazetie', Commonwsalth
Departments may purchase under such contract without Eublication

in_the Commonwealth Gazette.!

Re-numbered from 62 to 68 by Statutory
Rules 1919y Noo 159 (A pinor
punctuation amendment was madp also)
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TREASURY REGUIATION 68

As amended by Statutory Rules 1927, Noo 158

"68., 411 such contracts and all Orders in Council
authorizing such expenditurs shall be published in absiract
in the Oommonwealth Gazette as early as practicable. Where
the contract for supplies.has been entered into by a State
Government and such contract has been published in a State
Government Gazette, or by the Administration of North Australis
and published in Gazette of North Australia, Commonwealth
Departments may purchase under suoh contract without
publication in the Commonwealth Gazette."
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TRRASURY REGULATION 68

As_smended by Statptory Rules 1932, Nos 111

WEB. A1l such contracts and all Orders in Council
authorizing.such. expenditure shall be published in abstrast
in the Commonwealth Gagette as early as practicable. Where
the contract for supplies has been entered into by a State
Government .and such oontract has been published. In a State
Government Gazette, or by the Administration of the Northern
Territory and published. in-the-Gazeite of ithe Northern
Terxitory, C 1th Departments may purch under such
contract without publication in the. Commonwealth Gazette."
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TBRASURY REGULATION 53

As_amended by Statutory Rules, 1942, Noo 523

"53, = (1o) A1l contracts referrsd to in sub—reggl_atioﬁ
{12) of the last pregeding regulation, and all Orders in Couns

authorizing expenditure unnder subwregulation (2.) of that
tion, shall be published in abstract in the Commonwealth

of Australis Gazette as early as practiocable.

{2:) Where the contrast for supplies has been
entered into by a 8taté Government and the contract bad been
published in a Biate Government Gazetie; or by the Adminlstration
of the Northern Territory, and published in the Government
Gazette of the Northern Territorys it shall not be nscessary for

the contrast to be published in the UommonweAlth of Ausbralin .
Gazette. P
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TREASURY BEGULATION 53

As_amended by Statutory Bules. 1961, No. 17

153, = (1) Subject o the next suscesding sub-
regulation, a summary of the provisions of a oontract for
supplies the oost of which exceeds Two hundred pounds shall

e published in the Gazette g3 soon as practioable affer .the
con’araot is made.

(1Ae) The Last Mﬁiig_g sub-reg_u_lation
does not apply to_a contract for supplies obtained from™
. ox rendered by a State Government Printing Office or fox
suppliss that can only be obtained from ox rendered by &
State Government Department, an authority of a State or a
mundcipal or other local governing bodye

(20) Where the contract for supplies has
been entered into by a State GoveFiment and the contract
has been published in a State Goveriment Gazatte, or by the
. Administration of the Northern Territory and published in the
Government Gazette of the Northern Territory, it shall not
be necessary for the contract to be published in the Commore
wealth of Australia Gazette."
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COMMONWEALTH OF AUSTRALIA

Department of the Treasury,
CANBERRA. A.C.T.
12th March, 1937.

Trey. Circ.1937/12
(1246/35/3436)

Dreasury Regulation 68 - Gagettal of Contracts

The guestion of the interpretation of that part of
Treasury Regulation 68 which directs that -

"all such contracts and all Orders in Cotncil ....
shell be published in abstract in the Commonwealth
Gazette"

has arisen in relation to the words "in abstract".

2, In most Departments the words referred to are inter-
preted as meaning that full deteils of the contracts should not
be given and that, in particular, unit prices should not be
published. In one or two Departments unit prices are published
in some cases, but not in all.

36 The Treasury is of opinion that the words "in ebstract"
imply a limitation of the detail to be published and that unit
prices should not be given. It is therefore requested that all
Departments adopt the "abstract" method of notifying tenders in
the Gazette.

4. In the opinion of the Department, however, the
Jommonwealth cannot very well resist a request by an unsuccessful
tenderer for disclosure of the terms accepted and the contract
sntered into. I shall be glad, therefore, if you will kindly
accede to reasonable requests for such deteils when made bona
fide by interested parties.

Assistant Secretary
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XTRACT
TREASURY INSTRUCTIONS - 1942 PUBLICATION

225, The underlying intention of regulation 52 ia that
tenders should be ,publ;,Lcly,,'invited by press advertisement,
thereby giving to all persons interested an opportunity to
tender. Regulation 53 then provides for due publicity for
contracts. Where it is found preferable to obltain quotations
from & limited number of Persons or firms and the proposed
expenditure exceeds £200, that provision of regulation 52,
which relates o the authority of the Governor-General in

Council, operates.

230. The words "in abstract" used in Treasury Regulation
68 imply that detail shall be limited in publication and

that unit prices should not be given in the Gazette, All
Departments shall, therefore, adopt the “"abstract" method of
notifying tenders in the Gazette.

231. Departments, however, shall accede to all reasonable
requests for a disclosure of terms accepted and a contract

entered into when made bona fide by interested parties.
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EXTRACT
TREASURY INSTRUCTIONS - 1957 PUBLICATION

13/28. The underlying intention of regulation 52 is that
tenders should be publicly invited by press advertisement
thereby giving to all persons interested an opportunity to
tender. Regulation 53 then provides for due publicity for
contracts, Where it is found preferable to obtain quotations
from a limited number of persons or firms and the proposed
expenditure exceeds £200, that provision of regulation 52,
which relates to tHe authority of the Governor-~General in

Council, operates.

13/35. The words "in abstract® used in regulation 53
imply that detsil shall be limited in publication and that
unit prices should not be given in the Gagzette, AllL
Departments shall, therefore, adopt the "abstract" method of
notifying tenders in the Gazette,

13/36. Departments, however, shall accede to all reasonable
requests for a disclosure of terms accepted and a contract

entered into when made bona fide by interested parties.

N.B, Ourrent instructions 13/28, 13/28A and 13/28B, approved

16%h June, 1961, included in earlier Treasury document.
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EXTRACT
TREASURY INSTRUCTIONS -
ISSUE NO.61 OF 16TH JUNE, 1961

13/28, If the amount of a contract exceeds £200, regulation 53
provides that a summary of its provisions shall be published in
the Gazette as early as practicable. This provision relates to
all contracts and includes those arranged, not only as the result
of selected guotations and public invitation of tenders, but also
foliowing the issue of a certificate of inexpediency and under
the approval of the Governor-Genmeral in Council. It is not
necessary, however, to publish details of contracts entered into
in respect of supplies obtained from a State Government Printing
Office or those referred to in paragraph (c) of regulation 52(2.).
Orders by Departments on the Commonwealth Government Printing
Office, Commonwealth factories, workshops, &c. are not "combracts"

within the meaning of regulations 52 and 53.

13/284, The words "summary q; the provisions of a contract" in
. regulation 53 imply th.at deteil shall be limited in publication

and that unit prices should not be given in the Gazette.

13/28B. Departments ghall, however, accede to all reasonable
requests for a disclosure of terms accepted and of contracts

entered into when made bona fide by interested parties.
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TREASURY DIRECTIONS 31/33, 31/34, 31/35 & 31/36

In 1965 the Department of the Treasury re~issued the
"Treasury Instructions' as the "Preasury Direotions. The
Directions relevant to this inguiry are as follows 8-

Notifioation of Contractis Arranged

33 If the amount of a contract exceeds £200, regulation 53
provides that a summary of its provisions shall be publisbed in
the Gazette as early as practiocable. Gazette summaries should be
published under a common heading "Contracts Arranged" and cover
all contracts whether arranged as the result of seleoted quotations,
public invitation of tenders, the issue of a certificate of
inexpediency or approval of the Governor-General in Councile

It is not necessary however, to publish details of contracis
entered into in respect of supplies obtained from a State
Government Printing Office or those referred to in regulation
52(2.)(d). Orders by Departments on the Commonwealth Government
Printing Office, Commonwealth factories,; workshops, etc., are not
“oontracts" within the mesning of regulations 52 and 53.

34 Where the Commonwealth Stores Supply and Tender Board
has given approval to a Department to arrange the contract it is the
responsibility of the Department to arrange notification in the Gazetie.

35 The words "summary of thé provisions of a contract" in
regulation 53 imply that details should be limited in publication
and that unit prices should not be .given in the Gazette.

36, Deparbments shall, however, accede to all reasonable
requests for a disclosure of Yerms ascospted and of contracts
entered into when made bona fide by interested parties.



NUMBER AND TOTAL VALUE OF CONTRACTS OVER £200 ARRANGED
BY SELECTED COMMONWEAT/'H DEPARTMENTS AND AUTHORITIES,

1963-1904

APPENDIX NO. 4

Department or Authority

Noo of Contracts
Axranged

Total Value of

- Contracts Arranged

Gommonwealth Stores Supply and Tendex
Board

Department of the Treasury
Postmaster-General's Department
Department of Supply

a) fixed quantity contracts
b) period contracts

Department of the Interior
Department of Housing

a) War Service Homes
b) Other departmental

Department of Customs and Exsise
Department of the Army
Department of Trade and Industry

a) Contracts let within Australia
b) Contracts let in United Kingdom
o) Contracts let elsewhere

Department of Clvil Aviation
Department of Works.

(a)(1) Tenders

1i) Sohedule of Bates
(b){1) Orders

41) Schedule of Rates

Dopartment of Territories

a) Sydney Tender Board
b) Darwin Tender Board

Department, of Tmmigration

700
42
3,800

9,058
2,121

11,179
299

756
2
158
23
1

114
158
254

526
705

15455
115
6,233
155

15346
413

o7

[

7200 ,000%

54,4325
60,000,000%

47,707,860
10,582,140%
585290 ,000%

905,592
2,248,636%

15769
2,250,405%

17,222
6,868

206,700
376,647
384,453

967,800
1,008,263

4445382,691
74400,361

51,783,052

2,068,000
15725,300
33,100

* Approximate total value
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Department or Awthority

No. of Contracts

Total Value of

27,789

Arranged. Contiacts Arranged

: Department of Air - -

- Attorney-General's Department - -
Auditor-General - -
Commonwealth Railways 15152 5,671,883
Qommonwealth Soientific and Industrial

Research. Organization ! 1,784 1,605,883

. Dapartment of Defence - -
Dopartment. of External Affairs 97 42,076
Department of Health 180 346,711

' Joint House Department - -
Dopartment of Labour and National

- Bervice 60 23,820
Department of National Development 113 409,262
Dopartment of the Navy - \ -
Department of Primary Industxy 14 32,350

" Prime Minister's Department 24 11,930
Public Service Board - -
Repatriation Department 15401 157735125
Department of Shipping and Transpoxrt 51 27,877
Department of Social Services. 6 6,794

TOTALS

£196,011,638%

* Approximate total value
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No, 89~~11th November, 1965

DEPARTMENT' OF CUSTOMS AND EXCISE, VICTORIA,
{8 hereby notified that 3, W. Siyles & Son Piy, Ltd, of 250
Spencergtreet, Melbourne, was the successtul tenderer for

the position of auctioncer for conducting sales by auctlon oy
ordered by the Collector of Customs for Victorla during the
wwelve monthly period commencing firsy October, 1965, and ending
30th September, 1966,

‘fha taly of tenuneration for wonduatlng the salen whl by on a
sliding scale, vizi~=

4956

Hepansix No.T
Commonwealth Gazefto

§ per cent of the flrst £5,000 reallzed,
3% per cent, of the next £5,000 reallzed,
24 per ceat, of the next £5,000 realized,
13 per cent, of the next £3,000 realized.
1 per ceat, of the remalnder,

and Is payoble on

{0) the grosy proceeds of the sales of seized or forfehed goods,
(b) e urom proceeds, exclusive of the amount of duty,
primage and seles tax, of aales of otfier goads.

DEPARTMENT OF TRABE AND INDUSTRY,
CONTRACTS ARRANGED,

Ordet No, Desctiption. Amount, Sepplies,
£ 9 q

831  Scttlng, make-up, tabulatlon of types for Industry Features, 260 0 0 Monotrade Pty. Ltd., Melbourne
brochures and booking shects for advertisements

177 Purchnso of two 16-mm. colour films for use at Trade Com- 211 1§ 0 Kingseroft Productions, Crows Nest, N.S.W.
missioncr posts overse:

1220  Consultatlon, rescarch and'supply of articles and photo-storles 5,400 0 0 Erle White Assoclates (Vie) Piy. Ltdy

& 221

1st July, 1965 to 30th June, 1966

1223 Printing of brochuses, applicatlon forms, &c., for the Austratlan 269

Pavllion at the New Zealand Easter Show, 1966

Sclbu Store Promation, 196

1254  Purchase of 16,000 copics ™ Australlan Pictorial Diary 1966 800
for distributlon to Trado Commissioner posts overscas
1276  Spaco booking for onc full pags colour advertisenient for * Far 441

00
1235 Forwarding churges and freight on display cascs 1o Sapan for 218 3 2
00
50
Eastern Economie Review ™ and purchass of 2,000 coples for

distribution overseas
148

‘Trade Commissioner posts overse:

a8
1467 Purchasc of sets of 8-ma, (ilms for use overseas ot Departmental

Tales nad Exhibitions

1471 Photography=-Supply 10-in, x 8:n. black and white prints for

Departmental Photogeaphle Library

1476  Production, photography, artwork, &c., for Departmental

advertising campaigns in all areas

1477 Scrvices as ngents for. the organisation, magagement and super-
vision of tho officlal Australldn Pavilion at the Singapore
Machine Tool and Metal Industrics Faiz, Dccember, 1965
Additionnl supply of overseas television footage (Film) from
South East Asia areas for use In * Export Actlon

monthly for departmental feed to averseas posts for perlod

wuthors for D "G
Buycrs Guide* with supply and posting of Erzata Slips
1382 Purchasc of 1,050 ** Australian Exporter ™ July, 1965 to June,

1966 for distribution to Trade Commissioncr Posts overscas
138)  Purchaso of 1,000 cach of four qurterly cditions of * BY Com-
merciante Australiano ® for distribution In South America
1399 Reimbursement of costs of Joint Promotlon of Dairy Foods in
averseas markets for months of July and August, 1965
1400 Supply of 625 copics of * Vogue Austratia " for distribution to

fillers.

Melbousne
W, I, Cryer & Co. Ltd., Dulwich Hill, N.S.W.
Youngs Transport, Melbourne
Melbourne Junfor Chamber of Commerce,

Melbourne
John Jackson & Associates, North Sydney

raps 2ts 0 O Tooronga Press, Malvern
2,500 0 O Lawsons Publications Piy. Ltd,, Sydney
2,000 0 0 Righlite Peintlng Co, Pty, Lid., Surry Hills,
1,374 15 4  Avsiralian Daiey Produce Board, Melbourno
700 0 0 Voguo Australia (Conds Naste Publicatlons
Py, Ltd.), Sydney
24913 4 Commercial Film Distributors Pty. Ltds
Sydncy
390 12 0  Pasioral Review Pty. Ltd., Melbourno
436 111 ). W, Thompson Py, Ltd., Melbournie
1,000 0 O Australisn Export Promotion Pty, Ltd.,
Sydney
25510 0 Crawford Productions Pty, Ltd, Melbourns

(Additional to Exceutive Council Approval No, 62, £2,800)

* Executive Countll Approval No. 43 of 189,65,

POSTMASTER-GENERAL'S DEFARTMENT,
CONTRACTS ARRANGED.

C8849,~Switchboards, cord typo—

Transmisslon Products Pty, Ltd., New South Wales. £59,256.

Telephone & Electrical Industzies Piy, Ltd., New South Wales,

1,37 ‘

€9099,—12-channe] open-wire carrler cquipment—

Siemens Halske Slemens Schuckert (A/asis) Ply. Ltd., Victorla.

£3,268,
Slatléd;rg Telephones & Cables Pty, Ltd, New South Wales.
1280,

C5188.~Time clocks for broadeasting equipment control—
Slemcsnx Halike Siemens Schuckert (A/asia) Pty, Ltd, Victorla.
£1,138,

93, digital ywell Py,

Lid,, New South Wales, £27,105,

C9247,—Cable jointing paper~—Petcy Boyden (N.SW.) Puy. Ltd,,
New South Wales, £881.

C9313—Wire copper wnd  cadmivm  copper.—Metal Manu-
factures Ltd,, New South Wales. £594,

C9374—Wiro copper and cadmium copper.—Olympic Cables
Pry. Lid,, Victoria, £374,

Bl

€9433- cord  type Telephones Ltd,,
New South Wales, £5,159 plus exchange.

C€957).~Bells and buzzces—Larimler Contacts Py, Ltd, Vie-
toria, £3,253,

C9592—Galvanised iron wire—The Australisn Wire Ropo
Works Pty, Ltd,, New South Wales, £817,

€9602,~Compressed gas equipment—H, Hecht & Co. Ply. Ltd,,

Victorka, £4,914,

S
€9729.—Coaxial cabls jointing material~—~Rowlands Metal Press

Ings, Victoria, £3,063.

9763, ~Lanterns, outdoor,—Ar Craft Enginecring Piy. Lid,

Victoria, £5,806,

C9765,~Protectivs apparatus—
G.W, Engiacering 1y, Lid,, New Sowth Wales, £6,453.
Transmission Products Pty Ltd, New South Walcs, £45,058.
Precision Electronicy. Pty, Lid, New South Wales, £5,262.
Telephono and Electrical Indusiries Piy. Ltd, New Sowh
‘Whales, £3,528.
AR, Enginecring Piy. Ltd,, Victoria. £22¢ plus exchange,
C9766.—Stapling machines and staples—
Abls Staples Piy, Lid,, Viciorin, £6223,
Celeo Manufacturing Pty, Ltd, New South Wales, £4,320,
Gerrard Wire Tying Machines Co. Pty, Lid,, Victoria. £1,400,
C9770~~Manhole guards; warning signs and steel bargiers— .
Rojon Wrought Iron, Victoria. £1,305,
Viltawood Structural Welding, New South Wales, £7,182,
T, &.F. Steel P1y. Ltd,, Victoria, £5,209.

€9821.—Distributing frames and terminal equipment—Trans-

mission Products Piy, Lid, New South Wales, £296.

C9844.~~Motor cycles and motor scooters—
Mayfair Motors Py, Lid,, Victoria, £703,
General Accessories, Victoria, £4,699,
Stan the Scooter Man, Vicwria, £3,215,
Bagglo Motors, South Australi. £2,910.
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Tesmone COMMONWEALTH OF AUSTRALIA.

CANGERRA M4,

COMATTGEN, CANBZRRA,

ATTORNEY-GENERAL'S DEPARTMENT,
CANBERRA, A.C.T.

63/2305

IN REPLY, PLEASKE QUOTE NO..caviiiun TEN——
Your raferdnos :~  1965/1

/3 tuy, r7 85

The Secretary,

Joint Commitiee of Public Accounts,
Parliament House,

GANBERRA . A.C.T.

Preasury Regulationsg .53 & Treasunry
ngtructions 13/264 and 13/28B.

I refer to your memorandum dated 10 May, 1965,
requesting advice in relation to regulation 53 of the Treasury
Regulations and the related Treasury Instructions numbered
13528;\ and 13/28B.

2.. In effect, the questions upon which the Committeeo
wishes to be advised and the shoxt answers I would give to
them are as follows:-

(a) Q. Does the fact that regulation 53 of the Treasury
Regulations requires publication of 'a summary
of the provisions of a contract' for supplies
give rise to an implication that unit prices for
supplies that are the subject of a contract shall
not be pudblished?

No.

(b) Q. Are Treasury Instructions 13/28A and 13/28B or
either of them invalid?

A. Instruction 13/284 is invalid in so far as it
directs, in effeol, that unit prices should not
be published in the Gazette. Instruction 13/28B
is probadbly valid.

(e) Q. If Instruction 13/28B is valid, does it imposSe
an obligation on Depaxtmenis to obtain the consent
of successful tenderers before releasing to
interested parties details eof contracts in
addition fo those details that are gazetted?

A. No.
Question (a):

3, Sub-regulation {1.) of regulation 53 is as
follows:~

153,-(1.) Subject to the next succeeding sub-
regulation, a swmmary of the provisions of a confract
for supplies the cost of which exceeds Two hundred
pounds shall be published in the Gazette as soon as
practicable after the contract 1s made.™ .



Do

For present purposes, sub-regulation (1A.) and (2.) are
lrrelevant and may bve ignored.

4. I% seema clear that the answer to this question
depends entirely upon the meaning %o be atiributed to the
words 'a oummary of the provisione of a oontract!' in
regulation 53(1.).

5. These words are to be construed according to their
ordinary grammatical meaning. The Shorter.Oxford English
Dictionary defines 'summary' to mean -

'A statement containing or comprising the chief
points or the sun and substance of a mattexr.'

G. The guestion therefore arises whether a publication
of matter relating %o a contract which omits any reference to
unit prices or to material from which unit prices may be
deduced amounts to publication of a statement containing the
chief pointg or the sum and substance of the provisions of the
contract. In my view it does not, The publication of such

a statement in the Gazetts would not,. in'my view, satisfy

the requirements of regulation 53.

Question ()

7. Treasury Instructions 13/284 and 13/28B are as
followg.~

13/284 ‘The words "summary of the provision of a contract"

in regulation 53 imply that details shall be Llimited
in publication and that.unit prices should not be given
in the Gazetta.'

13/288 ‘Depaxrtments shall, howsver, accede to reasonable
reguestis for a disclosure of iterms sccepted and of
contractg entored into when made bona fide by interesgted
persons.'.

8. Treasury Instructions are made by the Secretary to
the Treasury in pursuance of powers conferred upon him by sub~
regulation {1.) of regulation 1274 of the Treasury Regulations,
which provides:-

t1274.-(1.) The Secretary to the Department of
the Treasury may give to persons employed in the service
of the Commonwealth or to any other persons who are
subject to the provisions of the Act directions, not
inconsistent with the Act or any other Act ox with any
regulations under the Act or any othexr Act, for or in
rélation fo any of the matters refexrred to in paragraphs
(a) to (£), inclusive, of sub-gsection (1.) of section
71 of the Act.’

9. Having regard to the answer I have given to question
(a), it follows that I'am of opinion that Treasury Insiruction.
13/284 is in part inconsistent with Treasury Regulation 53.

Ag the power conferred by regulation 1274 is specifically a
power to give divections ‘not inconsistent with the (Audit)
Act or any other Act or with any regulations under the

(Audit) Act or any other hct', I think that So much of
Treasury Instruction 13/284 as deals with the publication of
unit prices is invalid.

10. As to Treasury Instruction 13/28B, the legal

position is not entirsly clear. Perhaps, for present pu.rposes,‘

it would be sufficient to gay that that instruction seems to



.

-

-

—3e

me to read as though it was not intended to have any operation
independéntly of the purported restriction on publication of
unit. prices in the Gazette provided for in Treasury Instruction

13/ 28A.

As & matter of law, however, I am inclined to the
view that Instruction 13/28B is valid in so far, of course,
ag it is not inconsistent with any provision of a Commonwealth
Act or Regulation that is applicable %0 a particular case.

Question (e)s

Even on the assunption that Treasury Instruction
13/2BB is valid, it does mot in terms place an obligation
upon Departments to obtain the congent of successful tenderers
before releasing to interesied partiss details of contracts in
wddition to those gazetted. In my view, such an obligation
cannot be read into the Imstruction by implication.

AN i

(E J. HOOK)
Secretary.



