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DUTIES OF THE COMMITTER

Section 8 of the Public Accounts Committee Act 1951-1966 reads as
follows i

8, The duties of the Committee are -

(a) to oxamine the accounts of the receipts and
expenditure of the Commonvealth and each
statement and report transmitted to the
Houses of Parliament by the Auditor~-General
in pursuance of sub~section ( 1.) of section
fifty~three of the Audit Act 1901-1950;

(b) to report to both Houses of the Parliament,
with such comment ss it thinks fit; any
items or matters in those accounts,
statements and reports, or any circumstances
oonnected with them, to which the Committee
is of the opinion that the attention of the
Perlisment should be directed;

~
o
<

to report to both Houses of the Parliament
any alteration which the Committee thinks
desirsble in the form of the public accounts
or in the method of keeping them, or in the
mode of receipt, control, issue or payment of
public moneys; and

(4) to inquire into any question in conmexion
with the public accounts which is referred to
it by either House of the Parliament, and to
report to that House upon that question,

and include such other duties as are assigned to the Committes
by Joint Standing Oxders approved by both Houses of the
Par) iament,
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OUC HUNDRED AND TIIRND MEPORT

FIGICTAL REGULATIONS
Chapter 1

Introduction

During its Inauiry into the Reports of the Auditorw gfpb 8. 84
Generoad for the financial year 1956-59, Your Committee examined

the basio of comments that hod been made regarding delays that
had occurred in the promulpation of emenduents to the llavel
Reserve and related iegulations, the Financial fleculations
administered by the Department of the Jamyy and Air Foxce
Regulations,

2, The situation that Your Committee's investigation
disclosed caused grave concern, It found that the peraistence
vith vhich the Jevartments of the llavy, dArmy ond Aix hed
pursued a course over many years of maliing unlovful payments P.P, No, 84
to sexrvice personncl, had most importont implications, 1lot of 1960
only had there been a serious breakdown in the adninistrative
machinery of Government, but there vas also on acceptance of the
xight to act outeide the strict requivements of the lav, ihile the
Conmitiee recopnised that staff problems had existed in the
Service Departnents concerned, it assessed that one factor of
much greater importance had been the priosity accorded to the
task of keeping the psy regulations up to date. Another
came from o failure to deal uith pay regulations alone by
associating them with other amendments or reviews of regula.
tions, Your Committee expressed no doubt tlat, had there heen
2% all times en insistence upon compliance with the lav, the
administrative resources wowld have been found readily to
promulgate smended poy regulations so as not' to delay unduly
‘the payment of increases to service porsonnel. Accordingly,
Your Committee recommended:—

(i) that apyropriate end early steps be taken by the

Government so that departments in future -
(a) will comply with the law



(b) will observe promptly legislative xequirements;
and

(c) will keep their Hinisters fully informed in
these nmatters.

(i1) that the Public Service Board and other authorities
involved make certain that administrative pachinery
is available that will pormit the empeditious
drafting of regulations,

(1i1) vhile not propooing that the prescription of Defence
Forces rates of pay and major allowences should be
discontinued, the regulations migcht be revieved to
ensure that they are in such a form as to facilitate
amendment.,

3. Your Committee also stated that although evidence was

presented shoving that the staffing of the Drafting Division of

the attorney-Genexal's Department had been seriously depleted

for some years, edequate action had not been tolzen to overcome P,P. lo. 84
the shortage, Your Comuittee ihercfore rcco}mended that of 1960
inmediete attention should be siven to this matter by the

Departnent and the Public Service Boord,

4. In the subsequent Treasucy Linute of 6th November,

1963 reloting to this metter, Your Cormittee wes informed that

in order to avoid a recurrence of the delays in omending pay

regulotions, the Parliamentory Droftemon would sive priority

to future alterations to wates of pay and allovances, The

Public Service Board and the Service Dejartments had reviewed

the administrative mochinery involved in the preparation of

legislative amendments and concluded that no staffing altere. PP, No. 45
tions in the Service Depextments vere necessary, The Service of 1964
Departuents had advised that Teglations had been drvafted in

o form to facilitate amendments to rates of pay end sllowances,
Also, the Prime linister had drvavm Your Committee's conclusions
to the atteation of ilinisters and had asked them to bring to
the notice of (epartmental officers the need to conply with
the law, to cbserve prompily legislative requivements and to
keep their iinioters {ully informed on these matters,
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5 Discussion had taken place between the Attorney

General's Dejortment and the Public Service Doawrd with a view

to establishing a modern classification structure which should

enable the -cpartment o recruit ond retain the legal staff

required for the adequate fulfilment of its responsibilities,

Phe Public Service Doard, in consulbtation wiih the epartment,

revicved the ovganisation ol the wepartnent's Central Office,

ineluding the Sexliamentory srafiing division and the state ?.2, No. 4%
Offices and organisational changes were subsequenily intro- of 1964
duced, The new cstablisiment of jositiomwas said to veflect
the Joard und Departmental view on agproyriate ‘rork-value
rclationships betseen the Jentral 0ffice and the Jiate Offices
and within the legal divisions of the Jepartment, Increases in
salary clascifications were also grzated to the legal staff,.

6. In viow of Your Comuitce's findings in its Fiftieth
lleport and the aciion taken cubsequently 3s Cisclosed by the
relovant Sreasury Hinube, Your Comn:ittee decided carly in 1968
that, as some seven ycars had elapsed since its ovevious

inquiry in this arce of administration, it should e::amine the
current posilion in relation tothe Service Departments Financial
Regulations. Accordingly, Your Comaittee sousht submissions
from the Jepartments of the Navy, iwrmy and air in respect of
outstanding anendments to their financisl resulations as at

18th liarch, 1960,

Te liearings based on the Submigsions received were held
at Parliament House, Conberra, one.

Tucsday, 30th april, 1968  londay, 9th September, 1968

llonday, 6th liay, 1968 Tuesday, 10th September, 1968

Tuesday, Tth liay, 1968 Wedneaday, 11th September, 1960
8. The following witnesses werc sworn and e:amined by Your
Committee:

Department of fiir

ie. J. W. Knight ~ Senior Ditecutive Officer,
(Legel.)
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Department, of the Army

1IeD, Aitken ~ Branch Jeczetary (1)
L. Barnsley -~ Paymaster-in-Chief
A, lillar ~ Dranch Secretary (Q.16,G.)
Vhite - Secretary
Attorney~Generall!s Department
0, Evwens, C,B,0, - Parliamentaxy Draftsman
J. Hook -~ Secretary
Monxo ~ Senior hssistant Parliamentary
Draftoman
Department of the Ilavy
Anderson - Head of Naval Personnel
Branch
J. Keely ~ Chief Txecutive Officen,
General Services Branch
N, Preston -~ Clerk, General Services
Dranch,

During its Inquiry Your Committee vias assisted by the

following Observers:

Auditor-Generalia Office = ©IFe G Ve Danzell

(Mr, R, G. Parkex

Public Service Board ~(lie, G, W, Vanthoff

Department of the

(1r. ©, ilonaghan

Preasury (1, I, I, Reid,
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Chapter 2
Departments of the Navy, Army and Adr

10, An examination of the Submissions tendered by the Departments
of the Navy, Army and Air, showed that as at 18th March, 1968, the
number of outstanding smendments to Financisl Regulations totalled

thirty-four for the Uepartment of the Axmy, twenty-seven for the Exhibitg 103/1
a

Departmont of the Navy and eight for the Depertment of Air, The Cg 5”:&3 File

periods for which these amendments had beon outstanding from the 1968/2.

date of the commencement of their formmlntion is shown in Table No, 1.

Table Ho, 1

Sexvice Departments

Outstanding Amendments to Financial Tepulations
As at 18th llarch, 1968

Period Department

Outstanding Army Navy Air

(No. o&: Regulations)

Less than 1 year i 11 4
1 year but less than 2 years 9 8 2
2 years but less than 3 years 9 1 -
3 years but less than 4 years 3 2 -
4 yeaxrs but less than 5 years 3 2 2
5 years but less than 6 years 2 2 -
6 years but less than 7 years - 1 -
7 years and over 1 - -
Total 34 27 8

Source: Departments of Navy, Army, and Air,
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11, Of the pixby-nine propoged amendments cutctanding as at 18th

hisch, 1968, £ilty-sovon were held by the Attorney~Generalls Departuent  Exhibits 103/1
and the romaining thirtcen were held by the respective Service to
Dapaxtments.

12, The evidence tendered showed that a wide range of factors have

impeded the processing of regulations, In some cases, the Attorney-

General!s Department had been requested to draft regulations that, on

examinalion, proved tc be inconmimtent with existing statutes, In Q8.34, 326 and
other cases, proposals had been put forward which were not suitable for 3685
implementation by way of regulation but xequired amendment to existing

statutes,

13. Instances were also revealed where proposed changes in

regulations were attendant upon decisions being taken on matters of
Government polioy, An example of this was given by the Parliamentary 98,53 end 642
Draftsman in relation to & proposed regulation concerning an increase

in fees, He informed us thet the proposal hal been submitted at a

time when the metter of achieving wniformity in the fees payable to
witnesses was under consideration as a matter of Govermment policy,

Until that policy had orystallised to a point where the fees that were

o be paid was known, it was not possible to proceed with the drafting

of a regulation, We were also informed by departmental witnesses Q41
that delays hed occurred in departmental correspondence, particulerly

where the matters concerned were of a complex nature and required
oongideration by senior officers,

14. Staffing problems in the Service Departments were also

instanced as causes of delay in the processing of regulations, In

one case it was evident that while a draft sf{atutory rule had been

provided by the Abtorney~Generalts Department to the Department of

the Navy in October, 1965, no further instructions had been 93,69, 142 and
foxvazded by that Department until Nay, 1967, We vere informed by 143

the witness that the delay had occurred in a branch of the

Department that had been heavily ovexworked but had been reorganised

recently in conjunction with the Public Sexvice Boexd,
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15 During the course of our Inquiry, coses were noted vhere

delays had arisen because the matters concerned had escaped

attention in the Service Departments, In one case, a file had Q8,113 to 119,
been mislaid for a period of four months. In view of this we examined Igz zg :3?:
the Service Deportments regarding the forms of control exercised in 203 and 288
the processing of proposed amendments to regulations, Ve were

informed that the Department of the lavy maintains a central control

on & monthly basis in order to keep regulation chonges under clese

surveillance, The Department submitted in confidence a copy of &

recent monthly report vhich showed, in each case, the nature of the Q,203 and
Committee

proposed amendment, the date of reference to the Parlismentary File 1968/2

Draftsman and the history of subsequent developments, The witness
informed us, however, that following our inquiries, some laxity had
been discovered in the control of the welevant files within the
Department and an instruction had been issued to ensure that the
control arrangements are administered effectively,

16. The witness representing the Department of the Army

informed us that, in addition to meintaining liaison with the

Parljsmentary Draftsman on outstanding amendments to regulations, Q8,513 to 516
the Depaxrtment conduots a quarterly review of outstanding legislation

in which it re-arrunges priorities, if necessary, on a basis of

Urgency.

17. Ve were informed by the witness representing the Department
of Air that some proposals forwanded to the Parliamentary Draftsman
require a contimal system of resubmission within the Department,
Chenges in the paycode, which involve 22,000 air foxce staff and Q8,624 to 634
which are subject to press publicity were quoted as exemples of such
cages vhere the urgenoy of the necessary chénges requives the

use of the resubmission system, TFiles xelating to regulations which
contein the relevant instructions, remain with the Senior Executive
Officer (Legal) at all times and are subject to resubmission based

on changes that are made to priorities, The witness did not consider
that any supplementary system would necessarily obviate errors, He
added that within the Department there sce vested interests in the

P ing of dments $o regulations, For example, the Personnel
Branch, which controls conditions. of service, is vitally interested
in getting allowances paid quickly, These interested groups maintain
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pressure on the Senior Executive Officer (Legal) to ensure that amend-

ments are processed,

18, In view of the significant position of the Attorney~General's
Department in the drafting of amendments to regulations we questioned
the Parliamentary Draftsman in relation to the state of affairs existing
in his office, We were informed that there is a delay in dealing with
these amendments in the Drafting Division and that the position is not
easentially different from that disclosed during our previous Inquiry
in 1960, It was explained thet, with the authority of the Attorney-
General, all incoming subordinate legislation is generally dealt with
in the order in which it 1s received either initially or subsequently,
unless the matter is one of particular uxgenéy in vhich cage it is
@iven priority over other malbters, The Parliamentary Draftsman added
thet, due to staf{fing problems in the Drafting Division, there has been
for many years, a vaiting period ranging from six to twelve months
before the Division is able to process an item of subordinate
legislation, It was explained that the Senior Assistant Parliamentary
Draftsman ie responsible for administering a priority 1list for such
legislation and the period that a draft regulation had been waiting
attention in the Drafting Division would be one factor taken into
account in deciding its priority position, However, it was stated
that the Senior Assistant Parliamentery Draftsmen is subject to
pressure from various guarters in relation to the determinetion of
priorities, Somebtimes these pressures are difficult to resist,
Nevertheless the higher the priority accorded to a recent proposed
regulation, the lower the priority that must be accorded to other
propossd regulations,

19. The Parlismentery Draftsman indicated thet the Drafting
Division maintains & list of @11 outstanding subordinate legislation
matters, The 1list had, in the past, been revised on a monthly basis
but it had been found that a review each two months was adequate,
During these reviews the Paxliementary Draftsman and the Senior
Assistant Parlismentary Draftsmen assess vhether or not any appavent
undue delay has occurred in dealing with a particular matber, As
the drafting section has no information available to it regarding the

Qs.57 to 66,
and 160 to 165
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records of departments requesting smrndments to repulations, it would Q,287
be a considerable task to endeavour to reconcile departmontal lists

with those of the Drafting Divioion, partioularly where there is a
difference of language a8 to what departments and the Drafting

Division regard 23 a subordinate legislative matter, In this

connection it was explained that the Drafting Division may regard one
statutory rule as a matter whereas the Department concorned might

have & mumber of separate files on the subject and might regard them

each as a separate matiter,

20, As staffing problems appeared to constitute a major cause
of delay within the Drafting Division in the processing of regulations
ve questioned the Parliamentary Draftsman in relation to his problems
in this area and obtained specific submisnions from him and from the
Secretary of the Attorney-General's Deportment, The evidence in
respect of these submissions is reported on in Chapter 3,

21, A further matter arising from the evidence taken in this

Ingquiry concerned the gquestion of whether or not propesals relating

to regulations should be approved by the relevint llinisters prior +o

drafting, In this regard the witness representing the Department of

the Navy informed us that jroposed regulations put forward for draft. Q8,292 tp 294
ing by his Depertment at the time of our Inquiry had been approved at

the Permanent Head level, Unless o major matter was involved,

proposed amendments would not be submitted to the Ministex prior to

drafting, The evidence also showed that in the case of the Jepartment Qo,618 and 619
of Air, proposed emendments to regulations which are in line with

previous policy are not submitted to the Minister for concurrence

prior to drafting, In other cases, however, l’inisterial approval is Committoe File
obtained, The Secxetary, Department of the Avrmy, informed us that, 2},?3862 and
some parts of the submission made to us by his Department gave

information on proposals that had been settled at deparimental level

between the Sexvice Departments and the Deparitment of the Treasury

after lengthy discussions but had not, ot that stage been considered

or approved by linisters or by the Govermment, He stated that if the

matter had been one such as the recent total, overall increase in

the general pay code or pay structure of the Services, either Q. 766
ministerial approval at the level of the Ireasurer and Ministers for
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the Army, Navy, Air and Defence, or at Cabinet level, would have been
obtained before drafting was commenced. Equally, however, where a
matter is one such as a change in travelling allowance following a
change in travelling allovance levels in the Commonwealth Public
Sexvice, the Department would assume that ministerial end Executive
Council approvel would follow the agreement between the Service
Departments and the Treasury. In those cases, such approvel would be
obtained on the regulations drafted by the Parliamentary Draftsman,
He expressed the view thut in such cases there is far less waste of
highly important time if the draft regulation is obtained

and submitted for approval and cxecutive action through the Ifiinister
end the Executive Council,

22, Tho Parliamentary Dreftsman informed us, however, that the
Drafting Diviseion would be sensitive regarding any instructions it
received involving matters of & major or semi-major policy nature,
It would not accept such instructions as finel without obtaining a
decisjon on the policy issues involved, The Parliamentary
Draftsman indicated that in the area of Bills no Bill would dbe
drafted until Cabinet hed determined its requirements, However, not
81) regulations are submitted to Cabinet and he expressed the view
that it is not necessary that &ll regulations should be sitbmitted to
Ministers before drafting, but there are some areas in vhich the
Drafting Division would expect to receive a ministerial decision prior
to proceeding with drafting work, He also expressed the view, that
some regulations that the Drafting Division is requested to draft
would be eliminated should prior ministerial euthority be sought,

Q,295

Q536
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Chapter 3
Attorney-Genexral 's Department

23, We were informed by the Pexliamentery Draftsman that

the urafting Division has not been able to obtain and retain
sufficient recruits to £111 its authorised staffing estnablishe.
ment, Following the Inquizry by Your Committee in 1960, the

then Acting Secretary of the Mttorney-Genersl's Depariment

prepared a scheme to re-orjonise the Depariment. %his was

epproved by the then Attormey.General and elso by the then
Secretary on his return to Justralia and vas submitted to the
2ublic Service Board, He stated, however, that the Public

Service Board had been unable to accept the jropossls. The

Public Jexvice Board Observer, I, Vanthoff, explained to us

that the proposals concerned had covered both oxganisation and
salary matters., In regard to the orpanisation aspect

the Boaxd was awave, ot that time, of the problems that existed

but felt that o nore fundementel review of the structure was
required, The Doard did, in fact, approve Some strengthening

of the miCdle and upper ranges of the Depart.aent!s stalfing at E:hibit 103/6
ihat stage, but sought an appropriate and more detailed review 2‘93""694 &
of the Department's vhole structure, The Zarlicnentary
Oraftspan infoxmed us thet at a later stage, discussions es-
tending over a period of aboub 12 months were held bebdiveen the
Jublic Jervice Board and the then Secretary and Senior Officers
of the Department, JAs & result of these discussions a ree
organisation ond veclacsific.tion of the Department vas obtained,
The Public Soxrvice Board Obsexvexr, Ik, Vanthoff, indicatod that
this review actually ook place in 1962, it that time the
structure thet was introduced, ayart fron the salary ilssue,
reprecented an agreement between the Board and the Department

as to an ajpropriste arrangement to meel the Department!s needs,

24, The Department informed the Public Service Boaxd that
vwhile it accepted the re-organisation, it was unable to

agree with the saleries proposed and the reasons for this were
submitted in some detail to the Doaxrd, The Departnent also
submitted to the Fublic Sexrvice Board information concerning

the salaries of Legal Officers in the United {lngdon Civil Service,
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The Parliamentary Draftsmen informed us that the United Kingdom

authorities had experienced the seme difficulties in obtaining Draftsmen

as had been experienced in the Attorney-General's Department and they

had been able to persuade the salary fixing authorities in the United

Kingdom that the salaries for the Drafting Officers should be higher Exhibit 103/5
than hose of other Legal Officers, He indicated, however, that and Q.699
notwithstanding the increases granted for Draftsmen in the United

Kingdom there is still a shortage of Draffsmen in that country,

25, The Parliementary Draftsman stated that a hearing had been
conducted subsequently by the Public Sexvice Arbitrator on a claim by
the Commonwealth Legal Professional Officerst Association, This
resulted in the annuel salaries of the Parliamentary Draftsmen being
increased as from 18th October, 1962, from 311,316 to $11,666; the
First Assistant Parlismentary Draftsmen from $9,616 to $10,026 and
Assistant Porliamentary Draftsman from $8,616 to $9,026, However, he
believed that the function of the Arbitrator is to do industrial
justice and not to provide terms and conditions of cmploymont that
will assist recruitment, In this regard, the Public Service Board
Obgerver, Mr, Vanthoff, confirmed that over the years Arbitrators
have taken the view that recruitment supply and demond is not, in
fact, Lheir area of interest and if a shortage of staff exists, the
Arbitrators are not justified in going beyond the salaries thet axe
considered appropriate, having regard to the work value of the
poaitions to be filled,

26, The Parliamentary Draftsman informed us that the Public Exhibit 103/6
Service Bosrd's re-organisation of 28th llay, 1962, amolgamated the

‘then existing positions of Legal Officer Gwade 1, Legal Officer

Grade 2 and Legal Officer Grade 3 imto one position designated as

Legel Officer end provided, inter 2lia, a minimm salary for an

admitted practitioner, This was continued by later determinations

and reclassifications made in September, 1965, and Novenber,

1967,

27, The 1962 re.organisation also provided an incresse in the Exhibit 103/6,
non-professional structure of the Department by the provision of Qs 740 and 741
Professional Aosistants i,e, & person under-going a course in Law
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and vho had completed a part of that course., The Secretary of the
Department indicated that the appointing of such assistants has proved
helpful in the field in which they have been appointed, No such
assistants, however, have been appointed to the Drafting Division. He
explained that the reason for that is as much directed towards the
Professional Aszistant himself as to the Department, Professional
Assigtants should be given a reasonable opportunity of obtaining a
fairly broad experience insofar as the Deparitment could provide it for
him, If he were capable of learning, at that stage, the work of the
Draftsman he vould obtain only a very specialised idea of the nature
of general legal work,

28, In 1965 the Seoretary of the Attorney-Gcnerol's Jepartment

held dizcussions with the Public Jervice Board to reduce the number of

increments in the Legul Officer range, The Secretary of the Department

informed us thet it had been hoped durins the re-organisation of 1962

that recruitment would be improved beesuse the Tepariment would be

gble to offer a situation in which, if an officer met the requirements

of the .epartment, he would eventually reach the top of o long salary Exhibit 103/6
range. .xperience of this arr.ngement hovever showed that in some and Q. 705
respects it was hindering rather than assisting recruitment in the

sense that officers became more concerned with the length of time that

it would take them to redch the top of the range than by the prospect

of the certainty of salary increases as they proceed through it,

Arising from this approach to the Public Scrvice Board a new determina-

tion of Septomber, 1965, provided for an officer to begin on the

minirmm salery for an admitted practitioner and to reach the moximum

of the range after six years! service,

29, The Parliamentexy Draftsman informed us that at the end of Exhibit 103/6,
1966 the Secretary of the Attorney-General's . cpartment made proposals 71;‘708’713 &
to the Public Service Board for & reclassification of the Third Division

Legal Officer positions in the Department and, following lengthy

negotiations with the Board, reclassifications amounting to approximetely

$300 for all of the officers in the Legal Officer, Senior Legal Officer

and Principal Legal Officer grades were approved with effect from the
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30th November, 1967, In regard to this adjustment the Secretary of the
Department informed us that the increases agreed to by the Publie

Service Board were considerably below those that had been sought., In
this regerd the Public Service Board Observer, lx, Vanthoff, stated

that the proposals concerned rclated to & large and important professional
category in the Jublic Service structure, A considerable amount of
material had been submitted by the Sceretary of the Attorney~-Generalts
gepartment in support of the salary review that he had requested for
Third Division Legal Staff in his .epartment, The Boord devoied some
time to checking the information supplied, in amplifying it in certain
ways and in examining other information that it regarded as of more
relevance in some ways than some of the matters that hed been put forward
by the Department, This examination represented an attempt to reach a
s0lidly based position which was defensible so far as the Public Service
Board was concerned when exanining othev professional categories but
which, at the same time, would give reasonable justice to the claims made
by the Secretary of the Department,

304 In his submission the Parliamentary Draftsman informed us that  Fxhibit 103/
since 1950 the Drafting Division had recruited forty~six officers of

vhom thirty-three had left the Division, Of these officers, seventeen

had left after sbout one year's service, five after two years! service,

three after three years! service, one after four years! service and

seven after 5 years' service or longer,

31, The Parliamentery Draftsmen submitted infomation relating

specifically to changes made in the legal professionsl establishment

of the Parlismentary Drafting Division subsequent to 26th May, 1962,

This showed that the approved positions had been incressed from

cighteen at that date to twenty-four as at 30th May, 1968, In addition

six positions of Clerical Assistont had been created and filled %o

provide assistence to professional officers in work not requiring

professional skill and knowledge. In regaxrd to this estoblishment,

the Secretary of the Attorney-General's Depariment stated that if the Exhibit 103/6
Drafting Division were able to obbtain & number of officers equivalent .‘;23'8'717 %o
to the present drafting establishment it would be able to meintain

almost the vhole of its ordinary work providing that each one of the

officers employed was fully efficient, He stated, hovever, that there

is a considerable lag in the drafting of statutory legislation, In
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order to overcome that lag it would be necessary for the staff of the
Drafting Division to be increased, Secondly, he stated that in the
Legal Officer and Senfor Legal Officer ranges, the Division has a mmber
of vacancies and in the Legal Officer range it has a mumber of offjicers
who, a8 yet have not had the necessary experience -to carry out the work,
The Parliamentary Draftsman added that if he were able to obtain
experiénced officers to £ill the esisblishment of the Drafting Division
it would probably be possible for the establishment to be reduced,
However, by far the greater proportion of thebase grade Legal Officers
in the Drafting Division are not able to carry out the vhole of the
viork that they ought to be doing, mainly because of & lack of
personality, type of mind, training end general legal background
required to enable them to do it.

32, In a subsequent submission the Secretary of the Attorney-

General's Department infoxrmed us that the occupant of one of the

recently created positions in the Drafting Division - a position of

Principal Legal Officer ~ was required to take charge of 81l of the

publications for which the Division is responsible and to underteke

some legal drafting, This position had been filled by directing an

officer from the Executive Division of the Department who had previous

experience in this field to act in the position, This move had relieved

some senior officers of the obligation to devote part of their time to Exhibit 103/7.
supervisory activities in the Drafting Division but hed caused problems Q8,743 & 144
to arise in the Exeoutive Division because the officer transferred was

one of outsianding qualities, In regard to this transfer the

Parlianentery Draftsmen stated that the transferring to the position

of Principal Legal Officex of an officer who had no previous experience

of drafting could only be regarded sa experimental, He had accepted

the arrangement on the proposition that an officer lacking previous

drafting experience might be able to learn to handle drafting work

successfully, This had yet to be proved. '

33. A second position that hed been oreated was one of Senior
Assistant Parliamentary Draftsman to take charge of the Aunstralian
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Capital Territory "¢cell™of draftsmen. One of the Jenior igsist-  iLxhibit 103/7
ant Parliamentary Draftemen had been transferred to this new

position and his place in the Urafting Division had been taken

by transferring e 3enior Aosistant Secwetory in the Lxecutive

Branch to the Parliementary brafting Division,

34. The Secretary stated that, arising from these develop-~
nents the Drafting Jivision has pgained three officors above the
ranl of Legal Officer, viz., a Senior Legal Officer, a Principal
Legal Officer and an Assistant Parlicmentary Oraftsmen. The
concequence of these three eppointments however, will not be of such
significance to the rate of drafting subordinete legislation
generally as wmight appear, because of the mumber of drafts- Lxhibit 103/7
nen for the fustralian Capitlal Yerritory lavs has been ougmented

by the addition of a Uenior Ausistant 2arliamentoxy Draftoman

and is novw operating sore effactively as o separete unit, DBoth

the Jecretary of the Dejoriment and the Parliamentary Jraftsmen
hoped that the changed stalffing will heve some offect on ‘the

goneral back-log of subordinate legislation,

35. A further recent development to vhich the Secretary
of the Department refewred related {o action that is in train
to appoint three new Logal Officers following the adveriisement of
vacant positions, He stated that in one case, an officer who
has applied for a position has sought to trensfer from a
Deputy Crown Solicitor's Office while the other two are to be
appoinied from outside the Commonwealth Public Jervice, Ie
added, however, that it is too early to form a judiment as to
whether this development will do more than balance cextain
expected loases in the Legel Oificer ranks in the Parliamentary
Drafting Division,

36, In vegard to the work of the larlismentexry Drafting
Division the Secretary of the Department e:pressed the need to
stress the fact thet unless the group of officers drafting sub-
sidiary legislation is o be rigidly separated from the group
drafiing Bills, it will alvays be likely thet when urgent denands
for Bills arise Guring a Session, olficers will be taken from
the former group to supplement the lattor, The Public Sexviee
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Board Observer, lir, Vanthoff, indicated that this possibility
had been considered, among other factors, during the xeview
conducted in 1962, In fact it was not regarded as being an
appropriste arrangement of work in the Drafting Division and
vas therefore not considered further, He cipressed the view
that there is a flexibility and an ease of training and thet
the vork of subordinate legivlation and Bills is sufficiently
inter-related that to establish a rigid division between the
tvwo arcas of work would scem to have obvious wealnesses and
very little to support it, The Sccrebary of the Department
also claimed that the Drafting division has a proud record in
meebing the demand for draft Bills and that this has not been
achieved without considerable effort by all of the officers
concerned.

37. In connection wilh the problem of subordinate
legislation, the Decretery of the Depertuent suggested that
there are several ways in vhich the back-log of drafting could
be overcome, Iirst, the number of well-qualified draftsmon
engaged on the task could be increased, On this aspect the
Department tendeved a confidential submission. Jecondly,
lavyers outside the Commonwealth Qublic Cervice could be
employed under contract to draft regulations, ©hirdly,
ungualified officers in the various departuents could be given
the task of drafting subsidiary legislation. Finally, the
avenues for reducing the amount of subordinate legisletion could
be explorsd.

38, So fax as the allocetion of Grafting work to qualifi=d
legal practitioners outside the Commonwealth Sublic Service is
concerned, the Secretary informed us that, by direction of the
Attorney-~General and on the suggestion of the vesident Judge,
the Department had recently made arrangements for the drafting
of the uustralian Capital Territory Supreme Court Compenies
rules by a prominent Sydney Counsel who was concerned in the
drafting of the corresponding rules fox the llew South ‘iales
Gupreme Court. The Attorney-General hed also recuested that
consideration be given to placing at least one proposed
Ordinance with Counsel for dwafting, On the genersl question

Cihibit 103/7
& Q746 /

Sihibit 103/7



.22,

of the use of Counsel, however, the Secreiaxy of the Attorney-
General's Department indicated that in August, 1964, the Public
Service Board had written to the Department as a consequence of
discussions before the Public Accounts Committee of a lag in
drafting Bills and Ordinances in the Northern Territory, The
Board made several suggestions for whet they termed a "crash
programme™ including the employment of suitable persons on contract,
On receipt of the Boavd's a te were made fox the
Parliamentary Draftsmen to visit Daxwin to examine the arrangements
for drafting legislation,

39. In December, 1964, the Seoretery of the Depariment wrote

1o the Public Service Board discussing the action that had been

teken and indicating that the use of qualified persons on e contract

basis had proved discouraging in its results, Suitable work not

necessarily emanating from Darwin hed been given to them, but none

had been returned to the Department at that time, It was indicated Exhibit 103 /7'
that legisletive drafting is a specialised form of legal woxk, In Qs, 730 to 735,
meny cases the close contact that is necessary between the instruct. 747 and 748
ing Department and the Draftsman prevents drafting work from being

given to people outside Canberra or Darwin, However, a number of

Counsel had been approached and it vas stated that they were prepared

to attempt drafting work, Following other correspondence the

Secretary of the Department informed the Public Service Boerd on

18t July, 1965, that he intended to furnish & report on the results

of the experiment, The Parliementary Draftsmen stated that while

the matter had not been overlooked in the Drafting Division,

difficulties have arisen in preparing a suiteble report due to axrrears

in current vork, He indicated that the results of remitting drafting

work to legal practitioners in private prectice had proved to be

expensive, inconvenient to the client departmont and wnsetisfactory and
disappointing as far as the drafting itself was concerned,

40, In regard to the possibility that the drafting of
subordinete legislation might be undertaken by departments rather
than by the Drafting Division the Secretary of the Attorney-General's
Department stated that while there are some arguments in favour of
such a course, the arguments against it are very much stronger. He
indicated that in the Public Sexvice Board's circular of 1962 there
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had been a section which referred to a conscious decision that all work

requiring a legal officer would be carried out in the Attorney-Generxal's

Department and that all positions requiring a qualified lawyer would be

created in that Department, Apart from this there is the fundamental

difficulty that the actual drafting itself is only one parit of the Exhibit 103/7,
draftsman’s task, An even more important pert of thet tesk is the 8,749 & 750
asgsoclated work including the testing of the deteils of the legislative

scheme and the congideration of questions of comstitutional and

statutory power, He expressed the view that it is very largely due to

this important associated work that the drafting of subordinate

legislation is in arvears, He added that if instructing deparimenis

were to prepare preliminary drafts for the guidance of the Draffing

Division it is possible that they could mislead the draftsman as to

their requirements, The Secretary claimed that the draftsmen can pro~

ceed with drafting work more quickly if he is informed in plain

language by the instructing departments of their requirements,

41, The Secretary of the Depariment also considered the further
possibility that the instructing departments might undertake the whole

of the drafting of subordinate legislation, In this wegard he stated

that ever since the then Attorney-General, the Honourtble R, G, Menzies,

gave an undertaking that the Attorney-General's DJepartaent would vouch

for ihc validity of all subordinate legislation, successive Attorneys.

General have looked to the larliamentary Drafting Division to implement Ixhibit 103/7
that undertaking, Under present arvangements, a sct of regulations & Q750
drafted by the Attorney-General's .epartment is based on the proposition

that it is constitutionally legal and within the reguletion making

pover in the Act of the Parliament, That type of assurance could not

be given to the Parliament if the regulations were drafted wholly in

‘the instructing department,

42, The Parliementery Draftsmen, howevexr, expressed the view that

if departments were able to obtain ithe services of officers who could

draft satisfactorily, he would be very glad to have them in the

Drafting Division of the Attorney-General's Department, The difficulty

is in finding the officers concerned and it would prove just as Q9,751 & 752
difficult to find a draftsman to work in an instructing department as

it would be to £ind o draftsmen to work in the Attorney-General's
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Department, He added that the drafting position would improve if an
improvement occurred in the form of the instructions that client
dopartments give to the Parliamentary Draftsmen, He informed us that
in the past 5 years there had been & noticeable decline in the
stendard of instructions given by almost all departments,

43, In connection with the possibility that the amount of Exhibit 103/7
subordinate legislation could be reduced, the Secretary of the
Attorney-Generalt!s Depuntment stated that in November, 1964, the
Attorney-General hod suggested to the Minister for the Navy that some
of the matters covered by the Defence Financial Regulations were the
countexr~parts of matters to which effect was given in the Commonweelth
Public Service by administrative determinations, The Secretary
expressed the opinion that some quite significant contribution to the
solution of the problems in this ield of Defence Financial Fegulations
night be made in this way, In other fields this has already been done
but in olher areas there might not be any real scope for the adoption
of this course,
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Chepter 4
Conclusions and Findings

(a) Conclusions

44. In 1960 Your Committee examined the causes of delays
that had been reported by the Auditor-General in the wrocessing
of financiol regulations, Arising from that Inquiry Your
Comnittee reconmended that eaxly action be taken to ensure that
departments would in future comply with the lav by ceasing to
make payments prior to the necessary amendment of enabling
regulations, would observe legislative requirenents jromptly

ond would leep their Idnisters fully informed in regerd to

theos natters, Your Comiutitee also recommended that the Sublic
Service Boaxd and other suthorities involved should ensure that
adequate administrative machinery ls available to pexmit the
expeditious drafting of regulations and ihet irmediate attention
should be given to the staffing problems in the Drafting
Division of the Attoxney-General's Depariment, Although the
subsequent reasury llimute shoved that apwopriate action by the
anthorities concerned had folloved these recormendabions, Your
Committee felt that, after a period of some seven years, it should
exauine again the position in relation to the Defence Departments!
Financial Regulotions,

45, Our Inguiry xovealed that as at 18th Mexch, 1968,

there vere sixty-nine proposed amendmente to the Linancial
regqulotions concorned, of vhich twenty-cight had been outstonding
foxr two ycurs or longer and a further nincteen had been outstand.-
ing for more than one year, Inquiries made as at the date of
this Report, however, showed that of the sixty.nine mattexs
referred to, no less than foriy-Tive had been tebled in the
Parlisment subsequent to our Inquiry, while eight hed been with.
drawm or vere under consideration for withdraval,

46, 4s the evidence shoved, a wide range of factors had
impeded the processing of regulotions, In some cases, the

P.P, No. 84
of 1960
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Attorney-General's Department had been requested to drafi
regulations that proved, on esamination, to be inconsistent with
exioting Statutes or which were attendant upon docisions being
taken on matters of Govermaent policy. Iaving regard to the
problems confronting the Drafting Division of the Attorney-
General's Department, Your Committee believes that instwucting
deparinents have a responsibility to emsure that proposed
anendments to regulations are valid in their intention end that
their promilgation would not be hindered by reason of Government
solicy considerations, ‘e consider that ‘these requircuents
could best be umet by conwultation betwecn the instmcting
departments and the Drafting Division at the earliest possible
opportunity in the developmen. of proposed omendments., “fe view
with concern the opinion expressed by the Parlicmentary
Draftsman that, over the past five years, there has been a
noticeable decline in the mtandard of inatructions given to his
Division by slmost all departments, ‘/e believe that departments
should malke strenuous efforts to improve the quelity of their
instructions put forvard for drafting and that they would dbe
assisted in this regard by early consultation with the Drafting
Division,

47, So far as the instructing depaxinents are concerned,
the evidence showed in the case of the departnents that were
exanined, that arrangements for naintaining a check on outstand.
ing ocmendmonts to regulations vary widely, We consider that
all depariments should exanmine carefully their adninistretive
arrangenents in this regard to encure that regulation changes
are kept under close and efficient surveillance,

48, A further natter revealed in evidence and involving the
instructing departuments is their reluctance to seek iinisterial
approval to chenges in regulations prior to drafting, except
vhere significant policy issues are involved, In this regard vwe
note the vievs of the Parliementery Draftsmen that while. it would
not be necessary for all proposed amendnments to regulations to
be submitted to linisters prior to drafting there are some areas
in vhich the Drafting Division would expesct to zeceive a
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ninisterial decision prior to proceeding with drafting vork and
that some regulations that the Mrafting Division is requested to
deaft wvould be elininated if prior ministorial authority were to
bo sought, ‘e believe that guidence on this point should be
obtained by instruoting departnents fron tle Drafting Division
ab the earliest opportunity in the formlation of proposed
aendments to regulations,

49, So fax as the Attorney.Genexal's Jepaxtnent and the
Drafdng Mvision in particular ave concerned, the evidence
takenn confirmed. that the Department and the Public Service
Board have made stremuous efforis since our previous inguiry in
1960, ‘to overcome the paoblems that then existed, In 1962 a
ner oxganisation structure was approved for the Departuent and,
based. on experience, this was varied in 1965 to neet moxe
adequately the Department's needs,

50, While it eppears that the Separinent ves uneble to
sgree uith the salary classifications deiermined by the Public
Service Board in 1962, reclassifications of salaxy vexre
subsequently obtained in 1967 althouch they continued to remain
considerably below the level that had been sought by the
Jepartment, In wvegaxd to the level of salavy applying to
dvaftemen in particular we noted with intevest that while in
the United Kingdom the sclaries of Drafting 0OCficers had boeen
increased vis a vis other Legal 0ificers, a shortage of drafts-
zear had porsisted in that country,

5 In comnection with the yroblems within the Drafting
Dvision of the Department vwe noted the view extpressed by the
Secretary of the Department that in oxcer to overcome the
oonsiderable lag that e:iats in the dxafting of statutory
legis2ation it would be necessary foxr the staff of the Drafting
dvisionvhich has a number of vacancies, to be increased, On
the other hend, the Parliamentery Draftoman indicated that if he
vere able to obtain cxperionced officers to £111 the establish.
nent of the Drafting Division, it voudd probably be possible

for that establishuent to be reduced.



52, On the basis of confideniial evidence submitted by the
Department it apsears thet the problem of obtaining sufficient
Parliamentary Draftsmen is not so much one of creating drafting
positions within the Boioblishment of the separtment a8 that of
attracting to a career sexvice, members of a trsditionally
individualistic profession vhich is said to regard drafting
work as uninteresting in nature, Ve believe that a useful
purpose vould be served in this regexd if the Department were

to p t to underpgraduates in the Faculties of Law in the
universities an indication of the opportunities aveilable to them
in the field of legel drafiing with a olear appreciation of the
challenging and imeginative nature of the voxk involved. e
further believe that the universities themselves should be invited
to paxticipate in this spproach ond in the development of special

training arrangeronts that were zreferred to in confidence, Ve
aldo consider that the Lepartment itself chould explore fully the
possibility of providing e more formalised method of training for
Parliementary Draftsmen after they have been recruited. This
might well involve the substitution of full-time training in
place of the “on the job" training vhich is evidently practised
exclusively at present,

53. Vhile we recognise that legislative drofting is highly
specialised viork we believe that this applies also to other

areas of lav practised by the Attorney-General's Department and
we do not consider thet the problems conf{ronting the Drafting
Division itself siould be more readily solved by & fundamentol
restructuring of the Department along the lines suggested to us
in confidential evidence, Indeed, the present structural arrange-
ment has enabled officexs to be transferred to the Drafting
Division in an effort to strengthen it, from other Divisions of
the Department. Although the benefits to be derived from these
transfers hove yet to be Qemonstrated,we believe that the
Jdeperiment should persist with its experiment and, if necessaxy,
should transfexr officers into and out of the Drafting Division at
any level as the circumstances appear to warrent. ‘/e believe that,
in practice, the restructuring of the Department would reduce

the flexibility at present availsble to the Permenent Head of the
Depoxtment to effect such transfers,
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544 Although the possibility has been considered of separating
the officerns engaged in the drafting of subsidiary legislation from
those engaged in the drafting of Bills we agree with the views ex-
pressed by the Public Service Boaxrd that the work involved in these
two areas is sufficiently inter-related that the establishment of a
divisjon between them would have obvious weeknesses, In particular,
it would appear that such a division would hamper rather then essist
in the solution of the total drafting problem by introducing an
element of rigidity in the use of professional staff resources in the
Drafting Division where the availability of fully efficient staff is
already evidently inadequate,

55 Although earlier attempts to have drafting work undexrtaken
by qualified legal practitioners outside the Commonwealth Public
Service have evidently not shown greet promise, it appears that
arrangements have been made recently for the drafting of the
Apstralian Capitel Territory Supreme Court Companies Rules by a
prominent Sydney Counsel and further consideration has been given to
placing at least one proposed Ordinance with Counsel for drafting,
Your Committee believes that until such time as the staffing problems
of the Drafting Division have been resolved the placing of selected
drafting work with well qualified Counsel who have been chosen care-
fully on the basis of demonstrated capacity and experience should be
continued,

56, Your Committee has given careful consideration to the
question of whether instructing departments mighi either prepare
initial drafts of the proposed amendments to regulations for the
Parliamentary Dreftsmen, or might prepare proposed amendments to
regulations in final form, However, in view of the wnderteking
given by a previous Attorney~General that the Attorney-General's
Department would vouch for the validily of all subordinete legisle.
tion; the complexity of drafting work and the problems that would
arise in securing suitably qualified officers to occupy appropriate
positions in the instruoting deportments, we have come to the
conclusion that the Attorney-Generalt!s Department should continue
as the sole drafting authority on behalf of Commonwealth Departments
for subsidiary legislation,
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57 Finally vie have considered the proposal put to us that the
volume of subordinate legislotion requiring drafting could be reduced
if a greater uce were to be made of administrative determinations,

The evidence taken in this regawrd suggests that, apaxt from contribu-
tions that could be made in the field of Defence Financial Reguletions,
there is probably little scope availeble in other areas of the
administration for the use of this device, Your Committee is of the
firm opinion that the principle inherent in the use of financial
rogulations should be preserved,

(b) Findings
58, Your Committee finds that:

1, Instructing departments should ensure that proposed
amendments to regulations are consistent with existing
Stetutes and in accordance with Government policy,
(Para, 46)

2, Instructing departments should make strenmuous efforts
to improve the quality of their instructions put for-
ward for drafting, (Pora, 46).

3, Inntructing departments should ensure that appropriate
lfinisterial approval has been obtzined before issuing
drafting insiructions to the Parliamentary Drafisman,
(Para, 48)

4, To facilitate Findings 1. to 3, above, instructing
deportments should consult with the Parliamentery
Drefting Division of the Attorney-Generalt!s Department
at the earliest opportunity in the development of
proposed amendments to regulstions, (Pare, 46),

5. Instructing departments should examine their adminis-
trative arrengements to ensure that proposed changes
to regulations are kept under close and efficient
surveillance, (Para, 47).

6, The Attorney-General's Department should present to
under-graduates in Lhe Feculties of Law in the
universities, an indication of the opportunities available
to them in the field of legal drefting with a clear
appreciation of the challenging and imaginative nature
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of the work involved, The assisiance of the univer-
sities should also be sought in this regerd, (Para,
52).

7+ The Attorney-General'!s Department should explore fully
the possibility of providing a more formelised method
of training for Parliementary Draftsmen subsequent to
recrujtment, (Para, 52).

8, The Attorney-General's Department should persist with
its experiment of transfering officers to the Drafting
Division from other Divisions, (Para, 53),

9, Maximum flexibility of staff allocation between the
drafting of Bills and the drafting of subsidiexry
legislation should be maintained within the Drafting
Division, (Paras, 53 and 54.).

10,  Ontil the staffing problems within the Drafting Division
have bcen resolved the placing of selected drafting worle
with well qualified Counsel who have been chosen care-
fully on the basis of demonstrated qapacity and. experience
should be contimied, (Para, 55).

11,  The Attorney-General's Depertment should contimue as the
sole drafting euthority for subsidiary legislation on
behalf of Commonwealth Depaxtments, (Para, 56).

12, The principle inherent in the use of financial regulations
should be preserved, (Pcu.‘a, 57.).

For and on behelf of the Committee,

o, Ptk bl otim .

DAVID N, REID ICHARD CLEAVER
Seoretary, Chairman
Joint Committee of Public Accounts,

Parliament House,

CABERRA . . . . A.C.T, /. @;ﬁ%aﬂ’u

26th Novembex, 1968,
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Appendix No, 1
Index to Exhibits
Exhibit No, Ditle
14 Submission by the Deparimont of the Navy.,
2, Submission by the Department of the Army
(Confidential),
3, Submission by the Depariment of the Army.
4, Submission by the Department of Aix,
5 Additional Submission by the Department of Air,
6, Submission by Attorney-General's Dopartmont

ooncerning Salaries, ete,, of Legal Offiocers,

Te Supplementary Submission by the Secretary to
the Attorney-General's Dopariment,

8, Submission by Attorney~General's Department -
Efforts to Inorease Staff of the Parliamentary
Drafting Division (Confidential).



STATEMENT BY THE GOVERNWENT OF THE REPUBLIC
OF VIET-NAM.

Uitk of the Fenate

In its constant search for peace, the Government of the
Republic of Viet-Nam has beendiscussing with the U.S. Government
during the past woeks the ground rules and arrangements for the
new meetings in Paris which would enable the Government of the
Republic of Viet-Nam to send iis delegation to Paris to engage
in direct and serious talks with the Hanoli delegation, toward
the ending of communist aggression and the emtablisiment of & Just,
saocure, and guaranteed peace in Viet-Nam.

2. As a result of these discussions the United States
Government has submitted to the Government of the Republic of
Viet-Nam a statement. By mutual agreement, that statement is
being made public in both Saigon and Washington at this time.

3. In that statement, we find that the major points in the
message of the President of the Republic before the Joint Session
of the National Assembly on November 2nd, and the two-side formula
proposed by the Government of the Republic of Viet—Nam on November
8th, have been given satisfaction in their essential aspects.

4. The sovereignty of the Republic of Viet-Nam has been
respected.
5 The Governments of the other allied nations have been

consulted and wholeheartedly support the agreements achieved
through the close co-operation between the U.S. Government and
the Government of the Republic of Viet-Nam.

6. Once again, the solidarity between the Government of the
Bepublic of Viet-Nam and allied governments has been eloguently
demonatrated in the face of the imtransigent attitude of North
Viet-Nam and its suxiliary forces.

T Therefore, the Government of the Republic of Viet-Nam
decides that it is prepared to participate in the new talke in
Paris with the Hanol delegation to show the good will of the
Republic of Viet-Nam and to test the good faith of Hanoi.



