a Parhamentary Paper .
No. 154/1980 '

The Pa_rhamcnt of thé
Commonwealth of Australia .

' 'HOUSE OF REPRESENTATIVES
- COMMITTEE OF PRIVILEGES

Report relating to the use of
“or reference to the records
of proceedings of the House
in the Courts _ '

~ together with o
Minutes of Proceedings
of the Committee

The Commonwealth Government Printer
Canberra 1981 i




'® Commeonwealth of Anstralia 1983
0642057206 :

Printed by Authority by the Commonwealth Government Prister

H
i




MEMBERSHIP OF
¢ MrD. M. Camero

'Hon L. F. Bowen, M. P
Hon. C. R. Cameron, M.P.!
‘Mr W.M, Hodgman, M.P.

- 'MrR. Jacobi, M.P.
- Mr AW, Jarman, M.P.

THE COMMI?TTEE §

n, M.P. Cha:rman

“Hon. L. R, Johnson, M.P.2
" MrP. E. Lucock; CBE MI”
- MrP. C. Millar, M P.¢

Mr G. G. D. Scholes, M.P.
MrW Yates M. P :

“Clerk to the Commzttee _
Mr L. M. B_arlm

1 and 2 On 22 May 198G the House of Representatives resolved that during consideration of this matter the
: Hon. L. R. Yohnson, M.P., be appointed in the place of the Hon. C. R. Cameron, M.P.

3 and 4 On 22 May 1980 the House of Representatives resolved that during consideration of this matter Mr

P.C. Millar, M.P., be appomted inthe place of MrP. E. Lucock, C. B E,M.P.

i







1

Y%

CONTENTS

.-Page
'Extractsfr(_)rﬁ t_heV_otesa_nd Proceedings . . . . . . . i
| . Report | | 1 '
Mlnutes of Proceedmgs e oo L _ 7. h
: A;ﬁﬁéndixes | . : s
' - I Memorandum by the Clerk of the House of Represent«

atives . . it
e ForMrJ ustlce Bcgg s order see page 24 :

e For extracts from Hansard see page 53
¢ For the Petition of John Fairfax & Sons Limited

- * see page 88
Memorandum by the Attorney-General s Department
Canberra . . . . . . . .91
Relevant sections of an Opimon prepared by the Hon
T.E.F. Hughes,QC. . .. . . . . . . .. 96

Mf_:morandum by Emeritus Professor Geoffrey Sawer 107







EXTRACTS FROM THE VOTES AND PROCEEDINGS

No. 117 of ’I‘uesday, 11 September 1979

. 4 PRIVILEGE—USE OF HOUSE RECORDS IN .COURT-— REFERENC]" TO COMMITTF]: OF
PRIVILEGES: Mr L. K. Johnson raised as a matter of prrw[ege an order, dated 23 August
1979, issued by the Supreme Court of New South Wales in the case of Uren v. John

Fairfax & Sons Limited to permit the use in court for a hmtted purpose of certain records

of the proceedings of the House.
© M Sinclair {Leader of the House) moved—That the followmg matter be referred o the
" Committee of Privileges: The extent to which the House might facilitate the administra-
tion of Justice with respect 1o the use of or reference to the records of proceedings of the

- House in the Courts w;thout derogation from the Privileges of the House, or of 1ts
‘Members. :

* " Debate ensued.
- Que_sti(mw—put and pa_sscd.

No. 120 of Tuesday, i8 beptember 1979

L8 COMMETTEE OF PRIVILEGES; Mr Sinclair (Leadcr of the Tlouse), by leave, moved—That the
' Committee of Privileges, when considering the matter referred o it on 1} Sep{ember
1979, have power to send for persons, papcrs and records

Questlonwput and passcd

No. 170 of Thursday, 1 May 1980

12 COMMETTEE OF PRIVILEGES: Mr Viner (Leadcr of the House), by leave, moved—That, dur-
ing the conS\dcratxon of the matter referred to the Committee of Privileges on 23 April
11980, Mr Scholes be discharged from dttendamc on the committee and Mr Holding be
appomted to serve in his place.

Question—put and passed. o

' Ne. 176 of Thursday, 22 May 1980

16 COMMITTEE OF PRIVILEGES: Mr Viner (Leader of the House), by leave, moved-—That dur-
ing the consideration of the matter referred to the Committee of Privileges on 23 April
1980, Mr B. O. Jones be appointed to the committee in place of Mr Holding, appointed on
1 May 1980, Mr Millar be appointed in place of Mr Lucock and Mr L. R. Johnson be
appointed int place of Mr C. R, Cameron, and that during consideration of the matter re~

ferred to the committee on 1T September 1979, Mr Millar be appointed in place of Mr

Lucock and Mr L. R. Johnson be appomted in place of Mz C. R, Cameron.
Question— put and passed. |







REP(}RT

_1. The Commlttee of Prmieges to whtch was referred the matter of the extent to
‘which the House might facilitate the administration of jnstice with respect tothe use of

or reference to the records of proceedings of the House in the Courts without dero-

gation from the prwﬂeges of the House or of 1ts Membsrs has agreed to the fouowmg _ |

. Report e

The reference G

2. The reference to the Commxttee arose out of a mattcr of prlvﬂege ra:scd by the
' honourablc Member for Burke (Mr L. K. Johnson, M.P.) on 11 September 1979 and
.. was based on an Order made by Mr Justice Begg on Thursday, 23 August 1979 in the
' Supreme Court of New South Wales, Common Law Division, Mr Justice Begg’s rul-
ing, in turn, arose out of the case of Uren v. John Fairfax & Sons Limited ((1979) 2

'NSW LR 287) in which the Honourable Thomas Uren, Member of the House of Rep-

resentatives for the Division of Reid, New South Wales, had commenced an action for
-damages for defamation against John Fairfax & Sons Limited, publishers of the

. Sydney Morning Herald newspaper, in rclauon to the pubhcat:on of an edltonai m - '

that newspaper of 3 April 1975,

~ 3. The defendant petitioned the House of Reprcsentdtlves on 28 August 1979 for

'leavc tobe gramed to the petltloner and its legal rcpresentatlvcsw S

(1) toissue and serve subpoenas for the productmn of the relevant official records of

“the proceedmgs of the Housc as descnbed in the Second Scheduie to the
petmon : )

(2) 1o issue and serve subpoenas for the attendance in Court of lhose persons who
took the record of such proceedings; and L

(3) to adduce in evidence and to make reference to and otherwme to use in its de-
* fence of the said action in Court the full and official records of the proceedings
. and the proceedings themselves of the House as set out in the Schedule, :

4 On 30 August 1979 the Leader of the House (the Right Honourable 1 MCC
. _Smc%air M.P.} sought leave to move a motion to give effect to the action sought in the
petition. Leave was refused but foiEowmg the suspension of standing orders the motion
was moved by Mr Sinclair. In the ensuing debate strong objection was taken to the pro-
‘posal and the debate was subsequently adjourned, and the order laier dlscharged On
thc same day the following motion was agreed to by the House:

~ That the petition of John Fairfax & Sons Limited prescntcd to the House on 28

August 1979 be referred to the Committee of Privileges for consideration and advice

. as to whether the petition in whole or in part or any matter raised by it can be

" acceded to without derogation of the privileges of the Parliament or the Memberq of
the Parliament and if so, the form in which it might be so acceded to.

5. Before the matter could be conszdcred by the Committee of Prlvﬂeges the case was
E _scttled by consent of the parties. Advice to that effect was conveyed to the House and

on 11 September 1979 the House rescinded its resolution. However, on the samée day

the Order made by Mr Justice Begg on 23 Aug‘usi 1979 was raised as a matier of privi-
- lege and the House dgreed to refer the following matter to the Committee of Privileges:

- "The extent to which the House mlght facilitate the administration of Jusuce with re-
-~ spect to the use of or reference to the records of proceedings of the House in the
Courts without derogation from the Privileges of the House, or of its Members.




.' Powers, pr;vnleges and 1mmumt;es of the House of Representatlves and of 1ts
. Members :

: _'6. Section 49 of the Commonwcalth of Australia Conemuhon Act prowdes that

.~ The powers, prwxlcges, and immunities of the Senate and of the House of Representdtlves,
- and of the members and the commitiees of each House, shall be such as are declared by the
~Parliament, and until deciared shall be those of the Commons House of Parliament of the
United Kingdom, and of its membcrs and commxttecs, at the eslabilshment of ‘the
. _'Commonwealth !

7. ‘Exceptin relation to a few minor powers VizZ. Parl;amentary Papers Act (protec-
tion of Printer), Parliamentary Proceedings Broadcasting Act (protection of the Aus-
‘tralian Broadcasting Commission) and Public Accounts Committee and Public Works
. Committee Act (provisions respecting witnesses before these commiuees) the Parlia-
"ment has not declared its privileges and they therefore remain tho ¢ of the Umte_d
ngdom House of Commons asat 1 January I901 ' o

“8.. In consuiermg the matter, the Committee referred to the pracuce and precedcnts

of the House of Commons, Relevant cases and precedents are included in the Memor-
andum of the Clerk of the House of Reprcsentatwes a copy of which is appended to
this Report. -~ :

9. Two references are of partxcu}ar rclevance to the Commlttees inquiry. Under
Article 9 of the Bill of Rights 1688, passed to the House of Representatwes through
Section 49 of the Consntuuon it was declarcd-—m iy :

.. That the freedom of speech, and debates or. proceedzngs in Parhamem oughi not to be
1mpeachad or qucstloned in any court or pldce out of Parhament _ : :

“In addition, Standmg order 368 of the House of Representatives prowdeb ihat

‘No officer of the House, or shorthand writer employed to take minutes of evidence bcfore
the House or any committee thereof, may give evidence elsewhere in respect of any proceed~
ings or cxamznataon of any witness w1th(mt the specxal leave of the House

The Im;ulry

10. The Comm:ttec sought and received subm;ssmns from The Clerk of the Hou%e of
Representatives, The Secretary and Deputy Secretary of the Attorney-General’s De-
partment, Canberra, Emeritus Professor -Geoffrey Sawer and the Hon. T. E. F.
Hughes, Q.C.-Mr Hughes agreed to the appomtment as spec1ahst advxser durmg the
Inquiry. :

1l. The House of Representatwes expenence in cases of this nature is hm;ted In
1963 the House had avthorised 2 Hansard reporters o attend in the Supreme Court of
the Australian Capital Territory to produce their shorthand notebooks and prove as
fact the accuracy of the Hansard report of a particular proceeding in the House. In
1976, in response to petitions from Mr Danny Sankey, the House granted leave for the
inspection of documents tabled in the House, to issue and serve a subpoena for the pro-
duction of documents in the Queanbeyan Court and for an appropriate officer to attend
- the Court and produce the documents. However, the Fazrfax petmon and the Order of
. Mr 3 ustice Begg raised new issues for the House. '

12. . In the absence of an established practice of its own the House of Represematwes

- has resort to the practice and precedents of the United Kingdom House of Commons..
The practice of that House in relation to the production in Court of evidence relating to
its proceedings is governed by 2 resolutions of 26 May 1818 in the following terms:
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(i) That ali witnesses exammeé before thls House or cmy committee thereof are entztlsd
to the protection of this House, m respect of anything that mdy be said by them in their

_ evidence.
{2y Thatno clerk or ofﬁccr of thts House, or sho;‘t i’land erter employed to tdke mmu%es o§
~ evidence before this House, or any committee theredi, do give evidence elsewhere in re-
s spect of any proceedmgs or examination had at the bar, or before any comm1ttee of thls
" House, without the special leave of the House '

- F otlowmg the adoption of those resolutions a practlce was estabhshed in the Commons

of presenting petitions for leave of the House to allow its records to be referred to in a

- court of law. There are numerous occasions on Wthh leave of the House has becn
sought and granted in the manner described. R

P & The practice of the House of Commons has recently been the subject of an m~
o guiry by its Committee of Privileges, On 10 November 1978 the Commons’ referred to
-its committee a complamt ‘of the production of and reference to the Official Report of
- Debates in this House, without the leave of the House having been obtained, at the
Central Criminal Court, in the case of Regina v Aubrey, Berry and Campbell’. The
submissions made to that committee and the recommendatlons made by it are whoIIy
relevant and of parhcular interest.

14.  The Committee reported to thc House of Commons as foﬂows

The practice of the House whlch prevenis reference to the Of’ﬁmal Report in Court procced—
‘ings except after leave given in response to a petition appears to have developed out of the
- Resolution of 26th May 1818 which in terms merely requires {he leave of the House to be
-.: granted for the attendance of its servants to give evidence in respect of the House’s proceed-
:ings. The Resolution continues to provide an essential protection for the House in the mat-
_" “ters to which it strictly relates, but Your Committee consider that no purpose is served by its
-1 - extension to the requirement of leave merely for reference to be made to the Official Report.
- They believe that the provisions of Article 9 of the Bill of Rights, reinforced by the care
taken by the courts and tribunals to exclude evidence which might amount to infringement
- of parliamentary privilege, amply protect the House’s privilege of freedom of speech. Your
" Committee accordingly recommend that the practice of presenting petitions for leave to
“make reference to the Official Report in Court proceedings be not followed in the future and
that, such reference be not regarded as a breach of the priviieges of the House.

15. On 3 December 1979 the House of Commons’ debated the recommendation of its
Committee of Privileges. A motion'was moved to give effect to the Committee’s rec-
ommendation but the House did not conclude its debate on the matter and as at the
date of this Report the recommendation of the Committee of Privileges has not yet
been adopted. The long established practice of petitioning the House for ﬁs leavc has
continued and has been used as recently as 5 June 1980.

16.  The practice of other Parliaments with privileges smnlar to 1hose of the House of
Representatives has also been examined. Of particular interest is the position in the
Canadian House of Commons. The Canad;an House does not insist on its leave being
given for Hansard reports to be used in court proceedings. The Canadian Courts have
recenﬂy used Hansard exiracts for the same limited purpose for which Hansard was
used in the Church of Scientology of California v. Johnson-Smith case (see page
77—part of the Memorandum of the Clerk of the House of Representatives at Appen-
dix T), without having petitioned the House of Commons and with impunity. The
Courts have also used Hansard for other purposes without having petitioned the House
- of Commons and with impunity. In fact, no petition for leave to use Hansard teports in
~ Court have ever been presented to the Canadian House but, in the opinion of the Clerk
~of the Canadian House, if such a request were to come before it the House would satisfy
itself that the Hansard excerpts would not be used to question a proceeding in Parlia-
-ment except .under the statute law prohlbmng members to sit and vote while
dtsquahﬁcd 3 ‘




' Parilamcnt except under the statuie law proh1b1t1ng members to sit and voie while -

disqualified. -

17, Having cxammed the prac’uca in otber Parilaments the Commlttee dzrected its
attention specifically to the Order made by Mr Justice Begg in the Supreme Court of
.-New South Wales in the case of Uren v. John Fairfax & Sons Limited. In domg so the

Comumittee recognised that His Honour’s ruling was an ex tempore Judgmcnt gwen in

~ interlocutory proceedmgs very ! close to the trial.

18. The defendant (John Fairfax & Sons Llrmted) had asked for an Ordcr that cer- .

" tain mierrogator;cs be answered and verified by the plaintiff (Mr Uren) Certain of the

jmterrogatorles asked the plamtlﬁ" to agree that certain speeches in the Parliament

shown in photostat copies in Hansard as having been made by him and two other per-
sons were in fact made by him or them. Counsel for the defendant submitted that what
_ the defendant was seeking to do did not infringe the privilege of a House of Parliament

L in relation to proceedings | before it but mercly to prove as a matter of fact that the

_plaintiff and others had made certain speeches in the House-—not in any way to criticise
.them nor o call them i in question in Court _proc;:edmgs but to prove them as facts upon
‘which the defendant alleged comments were made in the publication sued upon by the

plaintiff, Mr Justice Begg accepted the subrnission and ruled that this use of the fact of
- _what was said in Parliament would not be a breach of the prw;legc of Parhamcnt

In his ruimg Mr Justice Bcgg had this to say

: _In my ]udgment one mlght pause to questlon whethcr the prmlege of Parhament in relat;on
to the mere proof of Hansard in a-¢ourt in Australia has not been entirely waived by Parlia-

- ment in this country, Itis a well known fact that proceedings in the Partiament are broadcast

" on radio to ali the world and copies of Hansard are freety sold for ﬁfiy cents a copy at the
LCommonwealth Publications Sales Departmcnt in this city. And insofar as it falls to me to
decide the question, I would hold that waiver by Parliament to this extent is clearly cstab—
lished. (Of course am not deahng with any quest:on of copyright in the publication.) -

26, The Commlttee exammed the Judgment of Mr Justice Begg and concluded that
- His Honour was in error, The opinion of Counsel was sought and 1t supported the con-
clusion at which the Committee had arrived. :

The Committee believes that any. aiiegad waiver’. of Parhamentary prmiege in-
_voived in-the tacit consent to, or statutory authorisation of the particular modes of
“broadcasting or other publication of Parhamentary proceedings referred to by His
" Honour should not be taken 10 be ‘an entire waiver’ of any relevant privilege in all con-
"ceivable circumstances and for.all conceivable purposes. Also His Honour may be

thought to have missed the point that the relevant time for determining the prm]cges
-of Parliament for the purpose of applying Section 49 of the Constitution is not the
present, but rather the time of the establishment of the Commonwealth. If that point is
_borne in mind it is not easy to ascribe an ‘entire’ effect to limited forms of supposed
~waiver. Parliament cannot ‘waive’ the law of privilege (which is part of the common
law} in any sense of repealing it by alleged non-enforcement. Any established head of
privilege remains part of the law, available to be enforced if it is the will of one of the
“Houses of Parhament that 1t should be cnforced in relation to the preceedmgs of that
House R : : -

22.  The Comrmttee views the possxbic consequences of Mr Justu:e Begg s Order S0
seriously that it believes that if the case had not been settled between the parties and
" had in fact come to trial, the House of Representatives would have been obliged to take
action to judicially test Mr Justice Begg’s Order and to preserve and protect its own
-privileges. It appears to the Committee that His Honour’s ruling went against the

judgment in the significant cases of the Church of Scientology v. Johnson-Smith
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_ ((I972) 1QB 522 per Browne T at p. 528) and anane V. Australmn Cansohdated _
o Press L:mzted ({ 1978} 2 NSW LR 435 at P 439) and agams! proper prmcxpie

23, It appears to the Commlttee that an appropriate course of action for the House to
~have taken in those circumstances would have been to adopt a resolution authorising
“‘the Speaker to seek leave pursuant to Part §, Rule 8 of the Rules of the Supreme Court
“of New South Wales to be jOlHCd as a party to the proceedings for the purpose of
: fendeavourmg to uphold, by the institution of an appeal against the Order of Mr Justice
A Begg, a claim that such Order mvoIved abreach of Parhamentary privilege. -

24, .The Commzttee was concerned that as a result of the Order of Mr Justice Begg i in
the case of Uren v. John Fairfax & Sons Limited the answers of Mr Uren to the inter-

rogatories may have been used by counsel in cross-examination, had the case come to

‘trial. Clearly, had this course been aliowed, it could have been used as a spring-board

“for questioning the motives of a Member when he made his speech in the House. Sucha -

gross violation of the privileges of the House enshrmed in Art:c]e 9 of the Blll of R1ghts
1688 could not have gone unchaltenged by the H ouse. :

25, Slmllariy, had the House acceded to the precise request contamed in the Fairfax -
pentmn it may well have resulted in Counsel for the newspaper seeking to cross-

“examine Mr Uren-on his motxves when he made his speech in the House, =

- 26.. The wgorous debate Wthh occurred in the House of Representatwes on 30 -

" ~August 1979 on the motion in relation to the Fairfax petition appeared to the Com-
mittee to accurateiy reflect the strong diverse views held by Members on whether the
- -Hansard report of the proceedings should be available for use in the Courts. Whilst
there was a recognition of the need to assist in the administration of justice in the
Courts of law there was obvmusiy a deep concern that approval of the Fairfax request

may well lead to an erosion of the most fundamental and important of aEl Parlmmen-

tary prmleges 1hat is, the right of free speech in the Parhament

- 27. The Commlttee sh&res the concern of those Members who were opposed to the
motion and having regard to the subsequent evidence obtained by the Committee in
this case believes that some of the arguments used in opposmg “the grantmg of leave

- have bcen shown to have been weii based.

28, The Commlttee recelved a subm:ssaon to the eﬁect that the sm;piest course for
the House to follow in respect of requests of this nature would be to legislate pursuant

-to the power conferred by Section 49 of the Constitution so as to modify the present
. law derived from the Common Law, from Article 9 of the Bill of Rights 1688, and from

- ‘Section 49 operating on those sources. Alternatively, the House could make machinery |

" provision by delegation to the Committee of Privileges or to a specidl committee of the
~power to grant or withhold permission to prove somethmg sa1d in the House, condl—
. tionaliy or uncondlitonally '

29. The Committee was 1mpressed by this proposition. It considers, however, that at
the present time there is no need for legislation to be enacted, but that the House 1tself
should set up its own machinery to give effect to the intention of the proposai

30. The Committee has carefully considered the evidence put before it and, in par-
" ticular, the conflict which has now arisen following the interpretations of Parliamen-
tary privilege in the cases of Finnane v. Australian Consolidated Press Limited per
Needham J. and Uren v. John Fairfax & Sons Limited per Begg, J. It has reached the
conclusion that where, in the administration of justice, it is sought to produce the
© records of proceedings of the House without derogation from the privileges of the
. ‘House or of its Members the special leave of the House should be obtamed
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-_31 ‘The Comm:ttee believes that the petltlonmg process dcrlved from the House of
Commons continues to be entirely appropriate and serves the purposa of ensuring that

" the House itself is apprised of the circumstances of each case and is able to grant or .

-withhold its leave for the use of its records in Court, It appears to the Committee thal
‘from the decision of the High Court of Australia in The Queen v. Richards; ex parte
Fitzpamck and Brown {(1955) 92 CLRlS'i) it is for the House to gudge of the
occasion and the manner of its exercise of an undoubted privilege and it is therefore
_entirely proper for the House to place condatlons on the use 1o whlch 1t wiil allow its
records to be putin Court proceedmgs

'Recemmendatmns R L
3z, The Committee recommendsm g

(i} that the practxcc of petitions being presented to tha House for leave to tefer to House
records in the Courts, derived from the 10ng~cstabhshcci practwe of the Umted ngdom
‘House of Commans, should be maintained; . o : .

{2 that upon presentation of a petition, the House shall, at thc earhest apportumty, refer the
petition to the Committee of Privileges for its consideration and report;

: "(3) that in consniermg the petition the Commxt%ee of Privileges should enable the Membcr
~ (or former Member) referred to in the petition to be heard on his own behalf;

{4) that the Committee of Privileges, at the completion of its deliberations, shouid rep@rt 1o
the House its views on the petition.and, in addition, recommend such conditions upon the
_production of the record or- Hamard report as it decms appropnate in all the
urcumstanccs R } .

33. The Commlttee further recommends that the House of Representatwes shoul(i
resolve: . _

(1 )} ‘thatthe broadcast of the proccedmgs in the Housc of Repreqentatwcs and the puh]lcdtlon
of those proceedings in Hansard do not amount to a wajver of privilege by the House of
- Representatives and that the decision to the contrary by Begg, J.in the case of Uren v.
.. Johp Fairfax & Sons Limited is in error; . :

.: -{2) . that, whilst recognising that there are statutory exccpnons such as the Parl:amenmry
- Proceedings Broadcasting Act, and common law exceptions, such as the fair and dccurate
reporting of the proceedings of the House by the Press, the House reaffirms-—. -

(a) thatasamatter of law there is no such thing as a waiver of Parhdmemary Privilege;

(b) that the House has a paramount right to impose such conditions as it deems appro-
-+ priate on the producnon of aay Hansard report or record of lts procecdmgs na
Court; and .

{c) that such condxtsons as 2 mater o{ law are bmdmg upon the Court before whwh the
- Hansard report or other records of its proceedmgs are produced '

© D. M. CAMERON
o Lo  Chairman
1 September 1980 - s




~ MINUTES OF PROCEEDINGS
P oR
THE 'COMMIT-TEE OF PRIVILEGES
NOTE Mmutes of Procecdmgs “or “sections of .'th.e
- Minutes of Proceedings, relating to an inquiry =~

_still under consideration by the Commntee have .
“been omxtted o

'COMMITTEE OF PRIVILEGES
~ MINUTES OF PROCEEDINGS
' PARLIAMENT HOUSE, CANBERRA

THURSDAY, 13 SEPTEMBER 1979
- (31st Parliament—7th Meeting) -

Present:
Do - . Mr D. M Cameron (Chazrman)
Mr L. 'F. Bowen : - Mr Scholes
‘Mr Jarman - o : Mr Yates
" Mr Lucock R '
Reference to Committee:_
The following extracts from the Votes and Proceedings were reported:

(a)

®)

| (c)

No. 116—30 August 1979—-recording that the petition of John Fairfax &
Sons Limited presented to the House on 28 August 1979 be referred to the
Committee of Privileges for consideration and advice as to whether the petition
in whole or in part or any matter raised by it can be acceded to without dero-
gation of the privileges of the Parliament or the Members of the if’arhameni _
and if so, the form in which it might be acceded to.

No. 117—11 September 1979 -—rescmdmg the resolution referring the pet-
ition of John Fairfax & Sons Limited to the Committee of Privileges.

Na, 117—11 September 1979—recording that the following matter be re-

- ferred to the Committee of Privileges: The extent to which the House might

facilitate the administration of justice with respect to the use of or reference o

“the records of proceedings of the House in the Courts without derogation from

the Privileges of the House or of its Members.

The Minutes of Proceedings of the meetmg held on 31 May 1978 were conﬁrmed
The Chairman presented the following paper:

Order made on 23 August {979 by Mr Justice Begg in the Supreme Court of New
South Wales in the case of Urenv. John Fairfax & Sons Limited.
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: Resolved On the motion of Mr Lucock—— .

~ That the Clerk of the House of Representatives be requested to submit a Memor- :
andum upon the questions of prw:lege mvolved in the matter referred to the Com- ~
-mittee on 11 September 1979. :

Resolved: On the motion of Mr Schoiesmw .

That approvai of the House of Representatives be sought for the Commrttee when
~inquiring into the matter referred to it on 11 September 1979, to have power to
send for persons, papers and records

The Committee received and noted a ietter whlch had been forwarded to Mr Spedker _ .
for submission to the Committee.

K _. The Committee deliberated.

The Commrttee adjourned untll Wednesday, 19 September 1979 at 8. 30 p m.




COMMITTEE OF PRIVILEGES

MINUTES OF PROCEEDINGS -

 PARLIAMENT HOUSE, CANBERRA
- TUESDAY, 16 OCTOBER 1979
- (31st Parliament—8th Meeting)

. Present;
- S : MrD. M Cameron (Chazrman)
© - 'MrC.R.Cameron . - .. ‘MrLucock
.. Mr Hodgman ©o0 o o U Mr Scholes
" Mr Jacobi - : R . Mr Yates
Mr Jarman o :

The Minutes of Proceedmgs of the meetmg held ‘on 13 September 1979 were
conﬁrmed

; 'The Chairman informed the Commlttee of the c1rcumstances wh;eh prevented the
“Committee meeting on 19 September 1979, -

The Chairman advised the Committee that he had received an extract from the Votes
“and Proceedings No. 120 of 18 September 1979 recording a resolution of the House

- of Representatives granting the Committee power to send for persons, papers and
' records when considering the matter referred to it on 11 September 1979,

The Cha1rman brought up a memorandum prepared by the Clerk of the House of Rep-
Cresentatives in rclat:on to the matter referred to the Committee on 11 Sepiember
1979. . .

Mz John Athol Pettlfer Clerk of the Hoase of Representaiwes was called and
. examined. '

- .Mr Lucock, by leave, took ihe Chatr durmg the tempordry absence of the Chalrman
The witness withdrew. ; : :

The Committee adjourned until a ddte and hour to be determmed by the Chairman
and notified to each member of the Committee.
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COMMITTEE OF PRIVILEGES

-MINUTES OF PROCEED_INGS

PARLIAMENT HOUSE CANBERRA
WEDNESDAY 7 NOVEMBER 1979
© (3ist Pa_.rhament——9th Meetmg)

Present;

S MrD M. Cameron (Chaxrman)
Mr L. F. Bowen _ - Mr Jacobi
Mr C. R.Cameron ) R . Mr Jarman
Mr Hodgman ' ' ' Mr Yates

The Minutes of Proceedings of the meetin_g held on_I 6 October 1979 were confirmed.
‘The Committee deliberated. : . ' - '
Resolved: On the motion of Mr C. R. Cameron-—

. That the Secretary, Attorney-General’s Department, Canberra and/or his nomi-
' nee(s) be requested {o appear before the Commlue{: to assist in the mdtter referrcd
- toijton 11 September 1979, . : :

Resolved: On the motion of Mr C R. Cameronm

That the Chairman, Mr Bowen and Mr Hodgmdn should prepare a memorandum
- on behalf of the Committee inviting the Hon, T. E. F, Hughes, Q.C., to appear and
assist the Committee in relation to the matter referred toiton 11 September 1979.

Resolved: On the motion of Mr C. R. Cameron—

That the Chairman, Mr Bowen and Mr Hodgman be authorised to take whatever
steps are necessary to [ acﬂllate the Hon. T E. F. Hughes, Q. C appearmg before
the Commitiee. '

-~ The Committee adJourncd untﬂ chncsday, 14 November 1979 at 4.30 p.m.
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~ COMMITTEE OF PRIVILEGES
) '_MINUTES OF PROCEEDINGS

PARLIAMENT HOUSE CANBERRA
WEDNESDAY 14 NOVEMBER 1979
(315t Parhament-—»lﬂth meetmg)

Present:
. Mr D M. Cameron (Chazrmcm)
Mr Bowen T -7 Mrlarman
MrC.R. Cameron ‘Mr Scholes
. MrHodgman . 7 .0 Mr Yates
Mr Jacobi : '

 Resolved: On the motion of Mr C.R. Cameron—

“That Mr J.A. Pettifer, Clerk of the House of Representatwes be admlttcd to thm
- meeting as an observer. -

The Minutes of Proceedmgs of the meetmg held on 7 November 1979 were conﬁrmed

. The Chalrman advised that arrangements had been made for the Hon. T, E.F. Hughes
Q.C.,w attend the Committee on Tuesday 20 November 1979, at8.15 p .

The Commlttce deliberated. _ .
: Resolvea’ On the motion of Mr C.R. Cameron# o

" That the committee request a copy of an opmmn prcpared i}y the Secrctary,
Attorney-General’s Department, in respect of the pubhcatlon of p&mphlet reprmts
‘of Members’ pariiamentary speeches. '

' Mr Alan Reginald Neaves, Secretary, and Mr Patr;ck Brani Actmg Deputy Sec-
. retary, Attorney- Generai’s Department, were calied and exammed tagether

The witnesses withdrew,
The Committee again deliberated, :
The Commxttee aé_}ourned ;mtll Tuesday, 20 November 1979 at 8 p m,
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' COMMITTEE OF PRIVILEGES

_MINUTE'S OF PROCEEDtNGS

?ARLIAMENT HOUSE CANBERRA
TUESDAY 20 NOVEMBER 1979
- (31st Parhamelnt_-——_l I.th -_mee_tmg)

'Present

' Mr D M Cameron (Chazrman)
CMr Bowen _ .+ MrJarman
Mr C.R. Cameron L - Mr Scholes
Mr Hodgman . IR Mr Yates
“Mr Jacobi | ' o e

o Resolved On the motion of MrCR. Camcron——‘

_ That Mr J.A. Pettifer, Clerk of the Housc of Representauves be admlited to this
_ meeting as an observer. :

‘The Minutes of Proceedmgs of the meelmg held on 14 Novembcr 1979 were
conﬁrmed .

The Chairman adv:sed that Mr A R Neaveﬂ Sccretary and MrP. Braz,ll Deputy Sec~
retary, Attorney-General’s Departmeni proposed to make a wrltten supplemen-'
tary submission to the Committee.

.The Cha;rman presemed a copy of an opinion prepared by the Secretary, Attomey«
" General’'s Department, in respect of the pubhcanon of pamphlet rcprmts of
~Members’ parliamentary speeehes

The Chairman informed the Committee that he had today received a !e%ter from Mr
Speaker enclosing a copy of a letter from the Editorial Mandger John Fairfax &
Sons Limited. : :

. Ordered: That the letter be received and consideration of it be cief_e_:rre_d. _
The Hon, Thomas Eyre Forrest Hughes, Q. C., was called and examined.
Mr Scholes, by leave, took the Chair durmg the tcmporary absence of the Chairman.
~ The witness withdrew.
' The Committee deliberated.
Resolved On the motlon of Mr C.R. Cameron—

" That the approval of Mr Speaker be sought to the engagement of the Hon. T. I:: F.
Hughes, Q.C.,, as specialist adviser to the Committee. .

Resolved: On the motion of Mr Jacobi—

That the Chairman, Mr Bowen and Mr Hodgman should prepare a questionnaire
to be submitted to the Hon T.EF. Hughes, Q.C., for written advice to the
Commltiec :

12




- '..Resolved On the motion of Mr C.R. Cdmeronm- vl

That the Committee authorises the publication to the Hon T E. F. Hughes Q C
: ' of pages 26 to 58 of the transcript of evidence taken by the Committee to assust h}m
" . inthe preparation of his brief for the Committee. 17 '

L 'The Committee adjourned until a day and-hour to be detcrmmed by the Chalrmdn and
" notified to each mcmber of thc Commutee . E
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 COMMITTEE OF PRIVILEGES
'MINUTES OF PR('}CEEDINGS
' PARLIAMENT HOUSE, CANBERRA

THURSDAY 13 DECEMBER 1979
(3Ist Parliament—1 Zth Meetmg)

Present: oo B
S *Mr D. M. Cameron (Chairman) .
- Mr Bowen ' - Mr Scholes
MrC R.Cameron ' © - Mr Yates
Mr Lucock : - -

. The Mmutes of Proceedmgs of the meetmg held on 20 Novcmber 1979 were
~‘confirmed.

‘The Committee deliberated,

Resolved: On the motion of Mr C. R. Cameron—
. ‘That the Committee reaffirms its desire to seek the approval of Mr Speaker to the
engagement of the Hon. T. E. F. Hughes, Q.C,, as specialist adviser to the Com-

" _mittee, subject to Mr Hughes acceptanca of a ﬁxed fee for his services to the
Committee.

o Reso!ved On the motion of Mr Yates—

That Professor Geoffrey Sawer and Professor Gordon Reid be invited to tender
© written submissions to the Committee in respect of its current inguiry.

The Committee adjourned until a day and hour to be determined by the Chairman and
notified to each Member of the Comm:ttce
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COMMITTEE OF PRIVILEGES
MINUTES OF SPRQCEEDI._NGS
'PARLIAMENT HOUSE, CANBERRA

THURSDAY 20 MARCH 1980
(3lst P_aﬂl_am.e__‘.‘"ﬁ—l 3th Meeting) "

Present: '
Lo . MrD M. Cameron (Chazrman)
‘MrHodgman - " Mr Lucock

-MrJarman . . - MrYates

The Minutes of Proceedings of the meeting held on 13 December were confirmed.

The Chairman. informed the Committee that the Hon. T. E. F. Hughes, Q.C., had

" agreed to accept a fixed fee for his services to the Committee and that on 14

" December 1979 Mr Speaker had &pproved of his engagement as specialist advxser
~'to'the Committee during its present inquiry.

~ The Chairman informed the Committee that Professor Gordon Reid regretted that he
* .+ had to decline the Committee’s invitation to tender a written submission.

The Chairman’ pfcscnted a memorandum prepared by Emeritus Professor Geofltey
Sawer summarising his views on thc matter referred to the Committee on 11 Sep-
“tember 1979, '

The Chairman presented a memorandum from The Secretary, Attorney-General’s De-
partment, Canberra, summarising and supplementing the legal Submxssmns made
by the Department to the Comm:ttee on 14 November }979

The Committee deliberated.

The Committee adjourned until a day and hour to be determined by the Chairman and
" notified to each Member of the Commlttee
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COMMITTEE OF PRIVILEGES

MIN_UTES OF' ?ROCEEDI_NGS_

?ARLIAMENT HOUSE CANBERRA
TUESDAY 20 MAY 1980
(31st Parlxament——lSth Meetmg)

- Present:
o : MrD M Cameron (Chatrman)
Mr Bowen ST - Mr Holding
“Mr C. R. Cameron D . Mr Jarman

© MrHodgman . - - Mr Yates

Thé Minutes _of P_ro_ceedi_ngs'_of _ﬁhe m.e_etin_g heldon 15 Mair _198_0-w_f_:re _c_bnﬁrmec_i.

“The Commlttee having resumad ktS mqmry into the mdtter referrcd io it on 11 Sep—
tember 1979. '

The Chairman prcsented an opmson dated 16 Aprﬁ 1980 reccwed from the Hon
T. E. F. Hughes, Q.C, _ : .

The Committee deliberated. :
~ The Commmee adjourned until Monday, 9 June 1980 at 10. 30 a.m,
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COMMITTEE OF PRIVILEGES

MINUTES OF PROCEEDINGS

PARLIAMENT HOUSE CANBERRA

MONDAY 9 JUNE 198{)
(315t Parhament——-lﬁth Meetmg)

Present:
: oL : MrD M. Cameron (C‘hazrman)
Mr Bowen e o MrB.O. Jones
Mr Hodgman . - 3. S0 MrL.R. Johnson
Mr Jacobi DU o - Mr Miilar
MrJarman . ' o . MrYates

. The Minutes of Proceedm as of the meetmg held on 20 May 1980 were conﬁrmed

The Chairman presented an extract from Votes and Proceedmgs No. 176 dated 22
May 1980 recording the following changes in the membership of the Committee—

(a) during consideration of matter referred to the Committee on 23 Apnl
1980—MTr B. O. Jones in the place of Mr Holding (appomted 1 May 1980),
Mr Millar in the place of Mr Lucock and Mr L R. Johnson in the place of Mr

-C R, Cameron

(b) during consideration of matter referred to the eommlttee on 1} September
' 1979—Mr Millar in the place of Mr Lucock and Mr L. R Johnson in the

- place of Mr C R Cameron
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'COMMITTEE OF PRIVILEGES
MINUTES OF PROCEEDINGS

' PARLIAMENT HOUSE, CANBERRA
TUESDAY, 12 AUGUST 1980
(31st Paraiamente-;zﬂt_h Meeting)

‘Present: '

_ MrD M Cameron(Chazrman)

- . Mr Bowen : _ : ‘Mr B. . Jones*
Mr Hodgman e e Mr Millar
Mr Jacobi oo o "MrYates

* Present during conmderatwn of matter referred to the Commmee on 23 Apnl 1980
only, - o :

_The Minutes of Proceedm gs of the mectmg he]d on 1 1 August 1980 were conﬁrmed

Use of House records in the Courtsw

" The Committee proceeding to resume its mqu:ry into the matter referred to it on 11
September 1979-—Mr B, O. Jones left the room. -

The Committee deliberated.

‘The Committee adjourned until Monday, 1 September 1980 at 9.30 a.m. unless earlier
: Calied'together at the request of the Chairman. -
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COMMITTEE OF PRiViLEGES
MINUTES ()F PROCEEDINGS

PARLIAMENT HOUSE CANBERRA '
' MONDAY 1 SEPTEMBER 198{)
(3lst Parilamentmnnd Meetmg)

- Present:
e MrD M. Cameron (Chazrman) .
_Mr Bowen B _ ‘Mr L. R. Johnsen
Mr Hodgman Lo . MrB.O. Jones*
S MrlJacobi S Mr Millar
“MrJarman - : ' : Mr Yates

* Present dur:ng consrderatlon of matter referred 1o the Committee on 23 Apr:l 1980
“only.

"The Chairman submitted his Draft Report in rcspect of the use of or reference to the
- records of proceedings of the House in the Courts

- Paragraphs | to 19 agreed to.

- ?ardgraph 20 amended and agreed to.
L Paragraph 2} amended and agrced_ to,

: ‘Paragraphs 22 to 30 agreed to. '
Par_agraph 31 amended and agreed to,
Paragraph 32 amended and agreed to.
Report as amended, agreed to.

Ordered—That (1) the Memorandum prepared by the Clerk of the House of Rep-
.resentatives, (2} the Memorandum of the Attorney-General’s Department, Can-
“berra, {3) relevant sections of the Opinion prepared by the Hon T. E. F. Hughes,
Q. C., and (4) the Memorandum prepared by Emeritus Professor Geoffrey Sawer,
be attacheé to the Committee’s Report.

" Resolved: On the motion of Mr Bowen—

That the Draft Report, as amended, togethcr with the attachments, be the Report of the
Committee to the House.

- The Minutes of Proceedings of the meeting held on 26 August 1980 were confirmed.
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 MEMORANDUM
Y
 THE CLERK OF THE HOUSE OF REPRESENTATIVES
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. 1979 |
HOUSE OF REPRESENTATWES
-C_OM_M_ITTEE OF PRIVILEGES

The extent to which the 'HOuSé ‘might facilitate the o .

administration of justice with respect to the use of or ref-

.~ erence to the records of proceedings of the House in the
. Courts w1thout derogation from ‘the Privileges of the - -

House or of its Mcmbers

: Notes prcpared by the Clerk of the
' House of Representdtwes _

25 September 1979

21




~ CONTENTS

_ _ " Page
Extract from Votes and Proceedmgs - . <. o023
. 'Order of Mr Justice Begg in the Supreme Court of New South :
“Wales Common Law Dwmon e e e e e L 24
: Conshtut:onai Prov:smnw—_General .c__:hz_u'_a.c'te.r o'fpriv'iiege . 28
What constitutes privilege .’ T I
: Particular refercnces in relation to matter'before Committee . 29
Matters for determmahon by the Committee L. 46
The Commlttee of Prmleges Functlons proceedingsetc. .. . 50
Appendixes— :
‘A—Speeches made in the House of Representatives—
© 30 August 1979 e . |
- 1] September 1979 e .o . .. 67
- B~-House of Commons Committee of }’rmleges Flrst Report
1978 .. . Lo L Lo .. .70
C—House of Commons cases subsequent to July 1978 . . 85
D Leg:slatlv_e Assembly, Victoria—somecases .. ., . . 86

E—Petition of John Fairfax & SonsLimited . . . . . 88

- 22




HOUSE OF REPRESENTATIVES
COMMITTEE OF PRIVILEGES

Notes prepared hy the Clerk of the House of Representatwes

The followmg notes have beén prepared at the request of the House of Representatwas

~“Committee of Privileges in connection with its inquiry into the matter of the extent to

-which the House might facilitate the administration of justice with respect to the use of

" or reference to the records of proceedings of the House in the Courts w1thout dero-
: gatlon from the Pr1v;ieges of the House, or of its Members '

Extracts from the Votes and Proceedmgs of the House of Represeatatwes, Ne. 117 of Tuesday,
11 September 1979 : .

-4 PRIVILEGE—UJSE OF HOUSE RECORDS l?\ COURTM REFI:REI\CE TO COMMiTTEE OF
PRIVILEGES: o
. .Mr 1. K. Johnson raised as a matter of prmlege an order, dated 23 August 1979, issued by
" the Supreme Court of New South Wales in the case of Uren v. John Fairfax & Sons
Limited to permit the use m court for a limited purpose of certain records of the proceed-
ings of the House. :

Mr Sinclair {IL.eader of the House) moved—That the foliowmg matter be referred to the
Committee of Privileges: The extent to which the House might facilitate the adminstra-
tion of Justlce with respect to the use of or reference to the records of proceedings of the
House in the Courts without derog&twn from the Privileges of the House, or of its
~Members.

" Debate ensued.

" Question-—put and passed.
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. ORDER OF . .
© MR JUSTICE BEGG -

~made in the Supreme Court of New South Wales Com-

mon Law Division on 23 August 1979 in the case of Uren .

v Jakn Fazrfax & Sons Limited
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©IN THE SUPREME .COURT - = . - el :
. OF NEW SOUTH WALES . =~ . . No 270201—‘ 975
. COMMON LAW DIVISION - BRI

_ CORAM BEGG } B
Thursday, 23rdAugust 1979 .

S URENV JOHN FAIRFAX & SONS LIMITED
5 "ORDER

B HIS HONOUR The defendant in th:s dcuon sought an order that certam mterroga—' :
" tories be answered and verified by the plaintiff. Mr McHugh of learned Queen’s. Coun~ R

. seI for the p]amuﬂ" has opposed the makmg of the order on three grounds

(1) As fo those mterrogatﬂr;es whlch ask the plamtiﬁ" 1o agree that he and two -
‘other persons made certam speechcs in Parhament (as set forth'in photo— s
“stat copies of Hansard) were in fact made by him or themwthat such
questmn should not be asked because that would involve a breach ‘of Par-.
hamentary privilege. The particular mterrogatories arel 3 4 6 7 9, 11 _

1 14,16,17,19,21,26, 27,28, 29 and 36. -

(u) That certain of the mterrogatones were oppressave bccause they reiate to mat-_ .

- ters which were not within the knowledge of the plaintiff. The particular
- interrogatories are 26 27, 28, 32,33, 34, 35, 36, 40 41,42,43 and 44

(lu) As to others, that they were zrrele\fant (namefyz 3, 8 10 12,113, IS 18, 20.

22, 23 24, 25 and 30).-

o As counsels’ arguments could net be completed yesterday mormng, they were con-
_ tmued this morning by Mr Rowles (as Mr Mc_Hugh could not be present) and by Mr

Levme of learned eounsel for the def endant

Plamtlif S counsel relied on the dec1saon of Browu J in the Enghsh casefChurch of

‘Sczentoiogy v. Johnson-Smith (1972) 1 Q.B. 523, and a judgment of Needham, J i .'

Finnanev. Austra!xan Consolzdazed Press Ltd. & Ors. (1978) 2NSW.LR 435,

. The ﬁrst case was an action brought agamst the defendant Johnson Smlth who

"was ‘a member of Parliament, alleging defamation by him in the publication outside

- Parhament of an alleged attack upon the plaintiff, The defendant pleaded qualified

© privilege and to defeat this defence the pldmtiff sought to establish malice an the part

of the defendant and to this end, sought to prove in evidence what the defendant had

" :said in the House. Upon Ob_}QCUOﬂ bemg taken the Attorney-General appeared as
_ am:cusmrme _ : .

Mr Rowles has rel;ed strongEy on that case and particularly to the statement of '

' Brown J. atp.29. His Honour said:

‘T accept the Attorney—General s argument that the scope o{ Parhamentary privilege extends

beyond excluding any cause of action in respect of what is said‘or done in the House itself.

- And I accept his proposition, which- I have already tried to quote, that is, that what is said or

" donein the House in the course of proceedings there cannot be examined putside Parliament

. for the purpose of supporting a cause of action even though the cause of action itself arises

_out of something done outside the House In my wew th1s conciusmn is eupported by both
'prmc&ple and author:ty R o

: It is sa1d that the Bill of- nghts of 1688 is the basic instrument estabhshmg thxs privi-
lege of Parliament which provided ‘Freedom of speech and debates and proceedings in

‘Parliament ought pot to be 1mpeached or questzoned in any cmn't or plaee out of the
Parhament ' : :
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At p 53E Brown J. held that it was not open o etther party to g0 directly orin- -

_' directly, into any question of the motives of the defendant- . . -, " or other member

. "of Parliament in anything they said or did in the house. So far as the extracts of :

" Hansard are concerned, which were read without objection yesterday, the Attorney-

- General says that the parties here ought to have petitioned the House for leave before
_referring to those extracts from Hansard. But he said that where the parties agree, as. -

-+ they have here, the House would be unlikely to have any objection even though there
. had not been a petition . . ‘. . Then after referring to Dingle’s case (1960) 2 Q.B.
405 and to what Sir Jocelyn Simon, the then Solicitor-General, said in.that case,

Brown, J. continued, ‘But the Attorney-General limited what he sald about the prob-

able attitude ‘of Parliament-to ‘the use of Hansard by agreement by saying that .
- ‘Hansard could be read only for a limited purpose. He said it could be read simply as -

-evidence of fact, what was in fact said in the House, ona particular day by a particular

. person. But, he said, the use of Hansard must stop there and that counsel was not en-
titled to commeént upon » what had been said i in Hansard or to ask the j Jury te draw any

" “inferences from it. I can see that we may get into d}fﬁcultles later on in this case about
this matter. But the general principle is quite ciear I thmk that is that these extracts
“ from Hansard which have already been read must ot be used in any way which might
involve questlomng, in a w1de sense, what was Sdld in ihe House of Commons as
“recorded in Hansard.” " - :

_ ‘In my Judgment one m1ght pause to questlon whethcr the prmiege of Parhament in
" relation to the mere proof of Hansard in'a court in Australia has not been enhreiy :

waived by Parliament in this country. 1t is a well known fact that proceedings in the
‘Parliament are broadcast on radio to ail the world and copies of Hansard are free!y
. sold for fifty cents a copy at the Commonwealth Pubhcauons Sales Department inthis

. city. And insofar as it falis to me to decide the question, would hold that waiver by

" Parliament to this extent is clearly estabhshed (Of course I am not dealmg wnh any
_Question of copyr;ght in the pubhcatlon ) : :

“Mr Levme has subm1ttcd that what the defendant is here seekmg to do does not in-

. frmge the privilege of a House of Parliament in relation to the proceedings before it,

but merely to prove as a matter of fact that the plaintiff and others had made certain
speeches in the House—not in any way to criticise them nor.to call them in guestion in
.~ these proceedings, but to prove them as facts upon which the defendants allege con-
‘ments were made in the publication now sued upon by the p]amuﬂ" :

1 accept this submission and rule that thzs use of the fact of What was said i in Pdrha—
mem would not be a breach of the privilege of Parliament. The courts have tradition-
ally treated with the greatest of care any claims of privilege that have been made in re-
1ation to the Parliament. As was pointed out by Sir Owen Dixon in probably the most

important case in Australia in the upholding of Parliamentary privilege, namely, The

Queen v. Richards, ex parte Fitzpatrick & Brown, 92 C.L.R."157 where at p. 161 Sir
- Owen Dixon giving the joint judgment of Mr Justice McTiernan, Mr Justice Williams,
_Mr T ustlce Webb, Mr Justice Fullager, Mr Justice Kitto and Mr Justice Taylor, said:

“The quesuon, what are the powers, prmieges and immunities of the Commons House of

Parliament at the establishment of the Commonwealth, is one which the courts of law in -

“Engiand have treated as a matter for their decision. But the courts in England arrived at that
" position after a long course of judicial decision not unac,usmpamed by pohhc.il controversy.
- Thelaw in England was finally settled about 1840.

" He then went on to observe that it is the duty, and has been regarded on the haghest_
' authorlty, of being the duty of the courts to rule upon the existence or otherwise of the-

extent of the prwﬂege of the House. Once it has becn found to exist the court cannot
enquire into its exercise. S . .
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The qucstton that arises frankiy and stdrkiy here for decmon is whether or not the
use of something that was said by a Member of Parliament can be proved as a fact, not

‘to support a cause of action, not to call it in question in any way but merely to use it as a’
fact upon which the individual right of freedom of speech in this community—that is to’
- comment upon ihe pubhc acts of people—can be properly based I{n my Judgment itcan

‘be,

I have conSLdﬂred the Jﬂdgment of Needham J in anane v, Au vrralaan Can—. E

“solidated Press Lid. & Ors. (1978) 2 N. S.W.L.R. 435. 1 am not clear from the report

of that case cx.actiy what use was intended to be made of any matcnals which nught ~
o have been f orthcommg if the question whlch was there objected to had not been over-. -
- “ruled. And the matters involved i in this présent case seem to me to be far removed from

. “the procecdmgs bef ore Needham AR I think therefore it should be dlstmgulshed

o Turin g now to the quesnon as'to whether the par‘ucuiar demgnated mtermgaterles
are oppressive, T have reached the conclusion that this objection should be over-ruled.

- Perhaps to an ordinary member of the public the point would be well taken but here it
'is said that the plaintiff was at all relevant times a Minister in the Commonwealth
" Government and was at certain times the Deputy Prime Minister of Australia. 1 think
it reasonable to assume.in favour of the defendant that in a general way the plaintiff

: would ‘have been in a position 1o have the knowiedge necess&ry to answer thesc mter— '

.rogaior:es The objection on this ground fails,

- In addition to those interrogatories, Mr Rowies has dsked me to, ruie on mterroga-
tories 2, 5,8, 10,12, 13, 15, 18, 20, 22, 23, 24, 25 and 30 submitting that they are not
' '_rcEevant to the issues before the court and shouid not be ordered to be answered, At this
- stage of the proceedings [ have to look at them broadly. Some of them may be arguably
-not relevant, but I think this question will finally have to be determined by the trial
Judge if it is sought to tender the answers to the interrogatories at the hearing. Mr

 Rowles, havmg'mddé the point as to relevancy, will find that his client is not prejudiced

by answering them I direct therefore that those ;nterrogdtorlcs be dnswered
“There is no Ob_]GCtl()n to answarmg ipterrogatories 37, 38 and 39. 1 therefore d1rect

that verified’ answers be ﬁled and served at or before 4. 00 p m. on Thursday next the

30th August : : _ :
©VAs 10 Costs, I order the defendam to pay 1hc costs of th:s apphcatlon so far as it re-

o iates to an order for mterrogatories
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CONSTITUTIONAL PROVISIONPGENERAL CHARACTER
OF PRIVILEGE '

_ fConstttut:on RSP :
_Sectmn 49 of the Corzsmtutmn states thatm

" The powers, pravﬂeges, and 1mmumtles of the Senate and of the House of Representatwes ‘
“and of the members and the commlttees of each House, shall be such as are declared by the
*“Parliament, and untii declared shall be those of the Commons House of Parhamem of the
“United ngdom, and of 1ts mcmbers and- commlttees, at the estabhshment of the
- Commonwealth. - - o : S :

The Parhament has not so declared the prwi}eges ete except in reiatlon toa few
1MINOT POWeErS, Viz. Parhamemary Papers Act (protection® of Printer), Broadcaslmg of
Parliamentary Proceedings Act {protection of Australian Qroadcastmg Commission)
‘and Public Accounts Committee Act and Pubhc Works Comrmttee Act (prowsxons re-

spectmg witnesses before these eomm:ttees) L :

©“To ascertain the law, it is necessary therefore for reC{)urse t0 be had to the practxce
and precedents of the House of Commons. These are dealt w;th at Iength in Erskme
‘May’s Parhamemary Pracnce 19th edltlon : :

What constltutes prmlege

_ -Par'ilamentary prwilege is the sum of the pecuhar nghts enJoyed by each House cﬂllectweiy

".-las a constituent part of the High Court of Parliament, and by members of each House indi-

~“vidually, without which they could not discharge their functions, and which exceed those
possessed by other bodies or individuals. Thus privilege, though part of the law of the 1and is -
_toa certam extent an exemptmn from ihe ordinary law, '

(May !9 p 6?)

'_ ; .‘The partlcular prxvdeges of the Commons have beer; deﬁned as: “The sum of the fundamen»
. 'tal rights of the House and of iis individual Members as against the prerogatives of the
" Crown, the authority of the ordmary courts of idw and the spec:al nghts of 1he House of

' _-Lords” : R . _ :

(May I9 p. 6?)

- The dsstznct;ve mark ofa prw:iege is its anelliary character. The pnvﬁeges of Parlsament are

" rights which are “absolutely necessary for the due execution of its powers”. They are
- enjoyed by individual Members, because the House cannot perform its functions without
unimpeded use of the services of its Members; and by each House for the protectlon of 1Ls
Members and the vindication of its own authonty and dignity.

(May 19 p. 67)
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PARTICULAR REFERENCES IN RELA’I‘EON T(} MATTER
' BEFORE THE COMMITTEE [t

House of Representatlves Standmg urder 368

No ofﬁccr of the House or shorthané writer emp'ioyed to take minutés of evzdcnce bcfore '
. the House or any commitiee thcreof may give evidence elsewhere in respect of any proceed—
lngs or exammatlon of any w1tness without the spec:ai leave of the House o :

The followmg ref erences m M ay are relevam to th:s matter.

Ev:dence befﬂre the Courts as to proceedlngs m Parhament

The practice of the Commors rcgardzng evidence sought for outsuie Ehe walls of Parhament
. touching proceedmgs which have occurred therein also’ conforms to Article 9 of the Bill of
Rights. This fact is well recognized by the courts, which have heid that Members cannot be -
'compelied to pive evidence regardmg pmceedmgs in the House of Commons without the
“permission of the House. The meaning of the term “proceedings in Parliament’ has not been
. expressly defined by the courts, although they have decided that various spcmﬁc matters
" connected with Parliament do or do not fail within the ambit of its * proeeedmﬂs :
Leave for production.in a court of law ‘of evidence given before the House or a
~icommitiee.—The rights of the House are emphasized by the resolution’ ‘of session’ 1818
" which directs that no clerk or officer of the House, or shorthand writer employcd to take
minutes of evidence before the House, or any committee thereof, shall give evidence else-
- where, in respect of any proceedings or examination had at the bar, or before any committee
‘of the House, without the special leave of the House, Parties to a suit who desire 1o produce:
-:such evidence, or any other document in the custody of officers of the House, accordingly
- 'petltlon the House, praymg that the proper officer may attend and produce it; and the term
-+ ‘proper officer’ includes an official shorthand writer. The motion for leave may be moved
" without previous notice, During the recess, :however, it has been the practice for the
‘Speaker, in order to prevent delays in the administration of justice, to allow the production
of minutes of evidence and gther documents, on the application of the parties to 2 private
~suit. But should the suit involve any question of privilege, especially the privilege of a wit-
© . ness, or should the production of the document appear, on other grounds, to be a subject for
. ‘the discretion of the House itself, he will decline to grant the required authority, During a

dissolution the Clerk of the House_sanctlons the producuon of documents, foilowmg tha R

Ry _ prmclpie adopted by the Speaker,

. . L e (Ma;lepp889)
K Pemmns for attendance of w1tnesses or : protluctmn of ‘evidence in a ceurt of
claw, —The presentation of a petition is'the usual method of seeking the leave of the
House for a Member to give evidence in a court of law' tﬁuchmg proceedings in the
* " House or.in a commitiee, or for an Officer of the House to give evidence of pro- '
duce documents relating to such proceedings, or for reference to be made in a
~ court of law to the debates of the House. Following the presentation of such a pet-
"ition an approprsate mot;{m may be madc wathout notace for the leave of the

' House to be granied - : :

"(May 19,_ pp._816—~7) L

. B Rules regulatmg requlrement of not;ce

... onthe prcsentatlon of a petition for ihe product;on of ev:denue in thc pesscssu)n of the
_ - " House, the consequent motion for the leave of the House tobe grantcd may be moved with-
- ‘out notice, uniess objecncm s taken ' . :

| -(May 19,p. 366)
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Statutmy Recogmtmn of the Pr;vnlege

. " This recognition by law o! the pmvﬂege of freedom of speech rccexvad final statuiory conﬁr~

mation after the Revolution of 1688. By the 9th Article of the Bill of Rights it was declared

“That the freedom of speech, and debates or proceedings in Parliament, ought ot {o be

- impeached or guestioned in any court or place out of Parliament”. The 9th Article of the Bill

" -of Rights reinforced. the statute of 4th Henry V11, by giving its sanction to the Commons
_:cia;m to excluswe Junsd:ct;on over words Spokcn in 1hexr own Housc :

(May19 pp 76 7)

_ Necessnty of Freedom ef Speech

- Freedom of spcech isa pnv;lege essential to f.:vcry free c{)uncﬁ or 1cgsslature Its prlnmp]e
_ was well stated by the Commions, at a conference on 11 December 1667, the conference
.+ “which resulicd inthe reversal of the conwct:on in 1629 of Sir }ohn Elmt and others:

: “No man*can doubt ‘they said; “but whatever is once enacted is lawful, but nothmg
~can come into an Act of Parliament, but it must first be &ﬁirmed or propouncicd by
" “somebody: so that if the Act can wrong nobody, no more can the first propounding. The
*‘members must be as free as the houses; an Act of Parliament cannot disturb the state;
“"therefore, the debate that tends toit canpot; for it must be propoundcd and debatcd be-

) fore u can beenacted” T SRR . o

) 'Thls 1mpcrtant prwxiege has becn recogmzed and conhrmcd as part of the £aw of t%]e Iand
S : - R : (May 19 p 73)

' Speeches in Parhament not actmnai}ie -

. "The absolute prwalege of statements made in debate is no 10nger conLested but it may he
“observed that the privilege which formerly protected Members against action by the Crown

| IOW Serves Iargely as protectlon against prosecution by individuals or corporate bodies. Sub-
- =+ iect to the rules of order in debate, 2 Member may state whatever he thinks fit in debate,
¢ however offen51ve it may be to the feelings, or injurious to the character, of individuals; and
he is protected by his prmlcge fmm any action’ for hbe] as well as from any other questiou or .
molcstatson DA : : : :

: : (M ay 19 . 78)
The foilowmg relevant extracts are f rom Parlzamenmry Pri wlege in Amtra!m by Emd .
Campbeﬁ ' . .

Ewdence of Proceedmgs in Parl:amem

The prlvﬂcgc of freedom of speech and debate in parhamcnt has been held to reqmre much
~.more than tha’; members of parI;ar_neﬂt authors of petitions to parliament and parliamen-
tary witnesses should not be liable for defamatory statements made in the course of parlia-
mentary proceéedings. Acpording to article 9 of the Bil] of Rights, proceedings in parliament
are not 1o be impeached or questioned in any court of law or place outside of parliament, a
provision which the courts have interpreted as imposing substantial restrictions on the re-
" ception in evidence before the courts of testimony relating 1o what has transpired in parlia-
‘ment. Before examining the judicial rulings on this subject, it is proposed first to congider the
extent to which members and officers of pdrliament may be compciled to appear as w1t-_
_ nesses in legal proceedings.

While the House is sitting, a member or officer of tine House cannot, it is said, be compelled
- to appear as a witness before a court of law. The House has a paramount claim to the service
.-of its members and reserves to itself power to determine whether or not members who have
‘been served with subpoenas should be given leave of absence to attend in the court from
‘which process has issued. Where leave is sought and refused, 1hc pract;ce is for the presmh ng

oﬁ’icsr ofthe House to formally request ihe court io excuse the member L :

| S o (pp 34- 5)
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: _ The rules regardmg admxssxbllzty of evxdence of parhamentary proceedmgs are not entzrcly

~clear and are complicated by the difficulties previously mentioned regarding the scope of
proceedings in. parliament. The reception of such ‘evidence appears to depend first upon -

- whether the House whose proceedings are sought fo be tendered in evidence has given leave
" for such evidence to be given. A member of parliament, it was said in Chubb v. Salomons,' is
. ‘not obliged to answer questaons rel&tmg 1o proceedings in parhament unless the Fouse of

+  whichheisa member has gwen leave for him to testify. But it is not sunply a matter of com- :
' pellabliny Fundamcntally itis one of admlSSlblhty, so that whatcver be the status of the wit- -

- ness from whom the testimony is to be taken, no evidence as to parliamentary proceedings
can be received unless parliamentary assent is given. This is borne out by Mr Justice

. Gibson’s ruling in the Tasmanian case of R. v. Turnbull? The accused, a minister of the

" 'Crown, had been presccméd on several charges of bribery. Objection was taken by the de-
- fence to the production in evidence of statements made by the accused in the House of
L Assembly, as recorded.in the Votes and Proceedings, and notes taken by a journalist present
" in the House. Such evidence, Mr Justice Gibson held, was inadmissible. It was, his Honour

“ added, most important that members of parliament should be protcctcd “from the use of _

L statements made by h1m in Parhamcnt in civit and criminal procaedmgs

S An mterestmg parallel to thls casc is prowdcd by thc South Afrlcan case of Kahn V. Trme
" Ine. (1956).2 Section 2 of the South African Powers and Privileges of Parliament Act, 1911,
' -guarantees “freedom of speech and debate or proceedings in Parliament™and prowdes that

. “such freedom of speech and debate or proceedlngs shall not be liable to be impeached or

N :.'questmned in any court or place out of Parliament”. Section 8 reinforces section 2 by confer-
* ring immunity from liability etc. on members in respect of things said or done in parliament.

. “Finally, section 24 prohibits .members, -officers .of .parliament ‘and shorthand writers .
" "employed by the Houses of Parliament from giving evidence elsewhere in respect of parlia-

- mentary proceedings without the special leave of the House. In the present case the court

‘held that, providing the permission of the House had been obtained, evidence given before a

- _parhamentary comittee was admissible as evidence befare. & court of law. In each case, how-

- ever, the court had.to be satisfied that the admission of suah cv&dencc wauld not pre;ud;ce
5 _freedom of specch In thc words of the court R s

L ._The Court must be satlsﬁed when called upon to deLermme whcther the prwliegc may
“havé been breached in a particular case that what is sought to be done is something
“which will or will not endanger the right of free speech enjoyed by members, by visiting
-upon the member concerned some consequence which might prevent him or deter him

£ rorm carrymg out his duties completeiy fret: &om the f ar Di any outsa(ie mu:rference 4

- On this line of argument, the ddmmsmn of evidence tendzng to ;ncnmmaw a member of par-

liament must surely be cxciudeé 1rrespect1ve of whe{hcr the House’s permlssmr; has been -

L obtamed or not.

. _ - _ (pp 36~7)
. The rule excludmg ewdence as to proccedmgs in parhdrnent without the priarconsent of the

*House does not prevent, so Lord Ellenborough held in Plunkett v. Cobbett,* evidence being

‘received as to whether or not on a particular occasion a member participated in debate and
- the Speaker is requlred to answer any question dnrccted to proof on that pomt

(p 38)

H{1852) 3Car. & K. 75
* [1858] Tas. L.R. 80
31956 (2) 8.A. 580
1956 (2) S.A. 584
5 (1804} 5 Esp. 136
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FENNANEV AUSTRALIAN CONSOLEDATED PRESS LTD
ERR AND OTHERS L

_ Eqmty Dms;on NeedhamJ _
Nov 24, 27 30 Dec 1y 5 0,22, 1978

Ev:denceMReproducuon in court of debates in Parhamem wrthout prior. consenr of o
- relevant HousemBreach of Parlzamentary przvzlege—-Fazlure by Parlmmem 1o
complam—No waiver. -

E wderrcem_Pubhcatwfz in newspapers of extmcrs fmm Parhamenmry debates wu‘k— '
out prior-consent of. re!evant House—No complaint by Parliament against publi-
cation which is accurate and ‘bona ﬁdewWazver of Parlmmemary przvzlege ;
presumed : - L : 8

Compames——Appozmment of mspector to mwestz gate aﬂatrs af compamesu—l)ut ¥ of
inspector not to divulge confidential information received from witness— Witness

-~ free’to d:ssemmate Such mformatzon as he choosesmCOmpames Act 1961 Pr.
' VEA _ P T o

A pf:rson Who had b&:cn appomted by the Atzomey—(}enerai as2n mspﬂctor to mvesugate
~the affairs of certain companies pursuant to 8. 170 (1) of the Companies Act,1961, sought -
"“to restrain the publishers of a weekly magazine and a week]y newspaper, and certain of their
‘ "employees, and a witness before ‘the mvcstigahon from continuing to ‘publish matter

" brought into existence in the coursc of,orin conncctlon w1th or for thc purpose of thc inves-
txgatlon and for ancillary relief. .= :

‘At the hearing, the admlsmblhty of a quosuon WhiCh oounscl for one of the defendants

3 : sought to address to the plaintiff, intended to discover what had been said in the Federa Par- -

- liament about the publications, and the ‘information contained in those pubhcatlons was

_-argued: as was the admxsssinl;ty in evidence of certain extracts from newspapers relating to

. discussions or statements in Parliament relating to the inquiry being conducted by the
* plaintiff, which counsel for that defendant sought to tender. The basis of the objection was
" that to admit the answer to the question:or the newspaper matter inta cwdence ‘would be a
“breach of Parhamentary privilege, if (as was the case) the consent of the partlcular House in

. -whlch the statements weére made had not been first obtamed R

-On’the preliminary question ‘argued, namely, whether (a) the answer to thc quesuon :
: sought to be asked and (b) ihe documonts sough{ to i)e tcndered were admlsmbie in -
: evidence, '
" Held: (1) (8) The reproductlon ina court euher by the tender of Hansard or by any

“other pracedure, of debates in Partiament is a breach of the privileges of Parliament, unless
the consent of the House in which the debate took place has been previously obtained.

(b} This prlvﬂege extends to the tender in evidence of Parliamentary debates, either by -
x '. agreement of the parties or by permission of the Judge and to be used soleiy for Lhe purposc '
-of establishing what was said in the House. . -
" (c) The fact that the House does not compiam at such use w11§ leavc thc breach of pnw-
lege nevertheless still subsisting.
Church of Scientology of Californiav. Johnsan-szth {E972] 1QB. 522 followed.
(2) For this reason the question which counsel sought to ask should be rejected. '

- {3) Since newspapers have for many years published extracts from Parliamentary dcbates
without objection from Parliament, nor any attempt by Parliament to punish any newspaper
for publishing an accurate and bona fide report of Parliament any proceedings, the consent
of Parliament to such pubhcatxon and the waiver pro tanto of Parhament&ry prlvﬁcge

‘should be presumed. ;
{4) The newspaper extracts Should be admltted into ev;dcnce
With rcspect to the substantsal rehcf sought

.32




‘Held: {5} Acceptmg that an znspector appomted under Pt VIA of the Campames Act 15 o

- .bound to observe the confidences of a witness whom he examines, the thness, ncvertheless
is not similarly bound.

' Hearts of Oak Assurance Co. Ltd v, Attomey General [1932] AC. 392, at pp.397, 398, T
.399; Re Gaumont- British Picture Corpomszon Lid. 11940] Ch 206 and Re Pergamon Press

: Ltd [1971]1 Ch. 388, at pp. 400 and 404, distinguished.

"Re London and Northem Bank Ltd. {19027 2 Ch, 73 and Re Jahn Prmgfe & Ca Ltd :

: -_'(1935) 35S.R.(N.S.W.) 95, 52 W.N. 37, referred to. . """ .
-{6) Accepting that there is a pubhc interest in keeping commumcauons to an :nspector

B appomted under Pt. VIA of the Companies Act confidential, this does not extend to fettera - R
ol witness before the mspector from commumcatmg what he has Lold thc mspector to a th;rd_ :
o party. : Co
Rogers v, Home Secretary [1973} A C 388 and D v. Nafzana!Soczetyfar the Preventmn .

. '_ofCruelty to Chx!dren[lQ?’B}AC F71,distinguished. -

{7} While an inspector appointed under Pt. VIA of the Compames A{E has an obhgauon :

: of conﬁdentlahty to the, persons whorm he -may require to aftend. his investigation, for:the

- purpose of answering questions and producmg documents, there is no obhganon on thc wit-

i _ness owed to the inspector, to keep the contents of the mtervww conﬁdentIaI
Fraserv. Evans [1969] 1 Q.B. 349, at p.361, apphed : R :
{8) If, a5 has been held, athird party can ‘require productlon of, dl’ld claum a rtght to in-

© . :spect, notes of the examination"of a second party by a first party {namely an inspector .
- appointed under Pt. VA of the’ Companies Act), it is impossible 1o argue that ihe mspector .

-can restrain the second party from publishing those notes as he sees fit.’
" Bartonv. Csidei {Court of Appeal,25th October, 1977, unreporied), apphcd

(9) (d) An inspector appomte(i under Pt. VIA of the Compames Act has no pmdtc rlght .

“to take p:oceedmgs to restrain pubhcanon of any material coming into existence in the
-+ course of his inguiry; or, as m t%le present case, to restra;n szrthcr pubhcatlorz of matter
. --aiready published. :

“{b) Any right to prbhiblt pubhcanon of such matc_nai in the context of Pt VIA isa publtc S .

: nght enforceable only by the Attorney-General. -
Gouner v. Umon of Post Ojﬁce Workers [1978] A C. 435 apphcd

CASES CITPD e . o S
“The foll lowing cases arc cucd in the Judgment dehvered on 29th November, 1978

“Church of Scientology of Calzforma v. Johnson-Smith [1972] 1 Q.B. 522.
_R.v. Richards; Ex parte Fitzpatrick _and Browne (1955) 92C. L R, 157
Ry Turnbull{1958} Tas s R. 80. -

- The foliowmg cases were cited in the Judgmem delivered on 22nd December, 1978:

Bartonv. Csidei (Court of Appeai 25th October, 1977, unreported). :

D . National Society for the Prevention of Cruelty to Children {1978] A.C. 171.
Davies-Roe and the Companies Act, Re (1965) 83 W ,N *r.1y (N S W ) 10 :
Fraserv. Evans {1969] 1 Q.B. 349,

Y. Gaumont-British Picture Corporataon Ltd Re [1940] Ch 506

Gouriet v, Union of Post Office Workers [1978} A/C. 435, - w0 - o
“ . Hearts of Oak Assurance Co. Lid. v. Attorney-General [1932] AC. 392
© " John Pringle & Co. Lid., Re {1935) 35S R. (N.S.W. }95 52 W, N 37,

. London and Northern Bank Ltd., Re [1902] 2 Ch. 73, S
Pergamon Press Lid., Re {1971] Ch, 388, . -~
-Roger,s 12 Home Secremry [1973] A C.388.

“The followmg addltmnai cases were cxtecf in drgument

: .Argyl_e (Duchess)v. Argyle (Duke) [1967} Ch. 302.
. Attorney-General v. Jongthan Cape Ltd [1976] Q.B. 752
British Oxygen Co. Ltd. v. Liguid Air Ltd. [1925] Ch. 383

Distillers Co. (Biochemicals) Ltd. v. TtmesNewspaper?Lt‘d [1975] QB 613_. . .

: Gw!foylev Bean [[926] V R. 498
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: Lowe V. Dor!mg & Son 51906} 2 K.B. 772 : o
_ erdxck v. Thames Board Mills Lid. [1977] Q. B. 881
- Sankey v. Whitlam (1978) 53 A.LJ. R, 1L :
. Seager. Copydex L1d. §1967'] 1 W.LR.923 {;967} 2ALLE. R 415.

G SUMMONS

The piamtlﬁ" sought (1) a declaratmn that dll mformation rccords notes }etters and
" other documents brought into existence in the course of, or in connection with, or for
‘the purpose of the plaintiffs investigation into the affairs of certain companics pursu-
ant to Pt. VIA _o_f the__Compames Act 1961, ‘and all communications between the

. plaintiff and other persons in the course of, or in connection with, or for the purpose of - -

- the said investigation were confidential to the plaintiff, and might not be reproduced,
published or disseminated otherwise than for the purpose of, and in accordance with,
‘the said Act; (2) an injunction against each of the defendants restraining them from
“further pubhcatmn and (3} an erder for the dehvery up. to thc piamtn‘f of all such
maienai
~The defendants were: (l) the pubhsher of a weckly magazme (2) a journaim
' employed by that pubiasher who was the author of two articles published in the maga-
~ -zine; (3) the editor of the magazine; (4) the publisher of a weekly newspaper; (5) a
. Journahst employed . by the second publisher, who was the author of -an article
“published in the newspaper, and (6) a witness before the plaintiff’s investigation under
- the Companies Act, who had commumcated to the Journahst certam mformat:on in re-
:_latlon to the mvestlgatmn

M H McHughQ C. andD E. Grleve, for the piamtlﬁ

A M. Gleeaan QC W H Nzcholas and C F Wezgall for the ﬁrst to th1rd' '
‘ defendants o

FJ A Hoffey (sohc;tor) on 24th November 19?8 M L. FosterQ C and D D

: Levme on 27th November, 1978; C. Darvall Q.C. and D. D. Levine on 28th November
2 A978; C Darvall Q.C. and K. J. Kelleher on 29th and 30th November, 1978 and 1st
- December, 1978; and C. Darvail Q.C. and D. D. Levme on Sth and 6th Dccember,
1978, for the fourth and fifth dcfendants '

V. Bruce and, on 6th December 1678, A. B Torok (so cuar) for thc s:xth_
defendant. o : :

“Cur. a_dv. vuit. .
Nov. 29 ' '

NEEDHA’\A J., Counsel for the ﬁrst sccond cmd thn‘d defendants seeks 16 cross-
examine the plaintiff on a statement made in the plaintiff®s affidavit as follows: “The
publications referred to in the preccdmg paragraph hereof’ {and I interpolate that
those publications are publications in the ‘Bulletin’ of 18th October, 1978, and 25th
October, 1978, and the ‘National Times’ of 19th ‘November, 1978) ‘have caused much
pubhc speculation as to the course of my mvest:gatlon and statements have been made
in the Federal Parliament about it.’

. Mr. Gleeson sought to ask the pldmnff a qucstlon mtcnded to. d:scover what had
~been said in the Federal Parhamem about the pubhcatmns and the mformatlon con-

" tained in those publications.

- ‘Mr. McHugh, appearing for the piamnﬁ' obJected to the quesuon and 1 have hedrd :

mteresimg and informative argument on the admissibility of the question.

After Mr. McHugh’s submlss:ons_ Mr. __Gi_eeson tendercd various extracts from
newspapers relating to discussions or statements in Parliament relating to the inquiry
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o "_bemg conductcd by the piamtlﬁ' Mr McHugh agam ob;ccted to the:r adHIlS‘?EOH in ev;~ '

_-_.'dence on a similar basis, namely, that the admission into evidence of the newspaper -
- 'material would be a breach of Parliamentary prmlege thhout the consem of the par- g

s 'ucular House in w}uch the statements were made. -

© - In the course of a hearing ‘which has had a rather desultory h:siory, ;t is noi con-
“venient or, I think, apt for me to give a'long Judgment on the matter. I am indebted o -
._both counsel for their. consaderatlon of the question, and I think I should merely state
~the views :which I ‘have reachcd dfier Etstemng carefully to, those submxss;ons ané
- shortly, the reasoris for them.
~Mr McHugh submits that the reason why evzdence 18 not permlss1ble of what tdkes
place in Parliament is because Parlkament has a prlvﬂege as to the publication of its own
: proceedmgs and he relies upon art. 9 of the Bill of Rights, 1688 (1 Will: & Mar.sess. 2,
. €. 2). He has referred me to much authomy and to statutes of the Federal Parhament '

.'whwh have, in partlcular sphcres limited that privilege, ‘but have not in any sense, as . .’

the High: Court held m R . R:chards‘ becn 2 full legasldtlon about the pr1v1leges of
Parliament.

- The rannale of the ruie I thmk at least orlgmaliy, was that 1t was not open in the )
_-courts to question the conduct of any member of Parliament; certainly it was not open

in the courts to make a member of Parliament in any way liable at law for what had
*‘been said in the House. That doctrme Seems to have received some extension at the

- “hands of the courts and with the support of text writers until there is a real question, I
. think, as to whether it is not a breach of Parliamentary privilege to attempt to give in
'ewdence in legal proceedmgs mcrcly for the purpose of establishing it as a fact, that
-certain -things ‘were said in -one of the Houses of the Parliament by a partlcular_'
Member. One would have thought, uninstructed, that such evidence could not in any
sense limit thc privilege of Parliament, but T have been referred to the decision of

~ ‘Browne J i in Church af Scientology of California v. Johnson-Smith?, which seems to

" me 1o go'so far as Lo say that reproduction in a court, either by the ‘tender of Hansard

“or,'it would seem, by any other procedure, of debates in Parliament would be a breach

‘of the prlvsieges of Parliament, unless the consent of the House in which the debate .

“took place had been previously obtamed Of course, in that case, the facts were very
different from the present proceedmgs but Browne J., as it seems to me, has said? that

* the House—in that case, the House of Commonsﬁwouid be unlikely to “complain
about use in court of debates of the House of Commons, if they were used for a limited.

. purpose, namely, merely as proof of what was said. If anything further were to be

- adventuared, for example, commenis on the ma%enal by counsel or, no doubt, by the
“court, fhat wouid be'a matter in which it would be likely that the House would exerasé
its prwaieges and, if necessary, enforce the prOhlb}tIOﬂ on breach of them, '

“The mere fact that the House may not complain, if Parhdmemary debates are ten-
~ dered in evidence in a court, either by agreement of the parties or by permission of the

" judge, and used solely for the purpose of establishing what was said in the House, does
" not seem to me to mean, or to establish, that the privilege does not cover even that use
of Patliamentary proceedings. It seems to me that the best reading I can give Browne
J's decision® is that his conclusion was that even that minimal use of Parhamentary de-
bate was not permissible, without the consent of the House. _

Counsel have been unable to refer me to any other decision which deaIs spccxilca!i

with this problem. There are decisions in which it has been sought to prove what a par-

1(1955) 92 C.L.R. 157.
211972 1 Q.B. 522.
- 3019721 1 Q.B. 522,

4 [1972] 1 Q.B. 522, at p. 531.
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- 'tlcular party to lmgatlon has sald in Parhament for example see Ry, TumbulF
 where it was sought to give in evxdence statements. made by Ministers in the House of
s Assembiy in‘a prosecution of Dr Turnbull for corruption. The evidence was rejected: In .
.. the Scientology case®, the statement by the learned judge goes further, 1 think, than

: merely to prohibit use of Parhamentary debate material against the party to the action. .
JAs] have said, unmstruc{ed by that dec;sxorz 1 wouid have heen of the opmion that it S

" was | open to-a party in legal proceedings to give evidence, if the evidence were relevant, -
- of the fact that certain material had been published in Parliament, but it seems to me .
' that as a matter of comlty 1 should follow what Browne J has saidT i 1n this context '

T.was referred as-I'said, to academac mdterlal whn:h ‘seems 1o support in generai

s "terms what Browne J; has said®: Mr McHugh also relied upon the Standing Order 368 - -
' of the House of Representatives, which prohibits any officer of the House, or shorthand o

 writer employed to take minutes of evidence before it or at any committee, from giving

' ~-evidence elsewhere in respect of any proceedmgs or examitiation of : any witness, with> -
-out special leave of the House. While that standing order does not cover this particular -

" " use or proposed use of Parliamentary debates, it certamly indicates an intention on the
part of the Parhdment to maintain its prmiege of publication of its own debates L

_:For that reason, w;th some regret I would re}ect the quest;on WhICh Mr Gleeson__ -
asked of the plaintiff.: : : _ .

The matemal whxch was tendered bemg the extraets from Vanous newspapers referw
ring to Parliamentary debates on the relevant matter, is, 1 think, in a.somewhat
different position. It may well be, as Mr McHugh submits, thdt in theory, any publi-,

-cation by a newspaper of what is said in Parliament may be a breach of Parliamentary - -
privilege. However, one must determine the extent of that privilege and the attitude of -

- Parliament itself to the ’nypotheticai breach of pr;v1iege by consideration of what hap~

- _pensin the community. It is well known that newspapers have been publishing extracts =

~from Parllamentdry ‘debates for many, many years. There has never, to my knowledge,

", "been any objection by Parliament to newspapers giving such reports nor any attempt

“on the part of either House of the Federal Parliament to punish any newspaper for an

" accurate and bona fide report of Parhamenlary proceedmgs 1 think it would.be quite

- -unreal for me to reject this material on the basis that it was not admxssxb}e without the

“minor consent of the House. | think that history requires me to reach the conclusion by
: mference that Parliament and each of the Houses of Parliament has given a general
' permission to newspapers to publish reportv. of their debates and that, accordingly, I
could not, after all these years of experience of such use by newspapers of Parliamen-
tary debates, hold that they were by publishing such material in breach of Parliamen-
tary pnvﬂege I infer, as [ say, a general consent by Parliament to the publ:catlon of
'_tius material prov;d;ng itis reasonably accurate and bona ﬁde ' '

- For these reasons, then, T would admit into evxdence newqpaper extracts ddted 15th -
November 1978, ISth November I978 léth November 1978, and l?th November E
1978, as exhlblt 1B, : - s

. f Or_a’er accord z‘n_gl y.

Dec. 2. N '

NEEDHAM J. The plamtllf was, on 22nd May 1978 appomted by the Attorney-
General in and for the State of New South Wales as an inspector to investigate the

5 [1958] Tas. S.R. 80.
611972 1 Q.B. 522,
7 (1972} 1Q.8. 522,
8[1972)1 Q.B. 522.

36




o : 'aﬂalrs of certam compames spemﬁed in the scheduie to the appo:ntment pubhshed in

the New South Wales Government Gazette of 26th May 1978. Subsequently, the o
“terms of his appointment ‘were extended on two occasions. The appmntment was ex-

pressed to be made under 5,170 (1) of the Compames Act, 1961, on the ground that

o the ‘Attorney-General was of the opinion that it was in the pubhc interest so to do, s
.o The mvestlgatlon has'attracted public curiosity, because one of the directors of the _
e compames the sub_]ect of 1t is a Mimster of the Crown m the Commonweaith Parha- S

- ment ‘Mr1. M. Sinclair, "

 The plaintiff, in the course of his mvest;gatlon has 1nterv1ewed d number of persons .
mciudmg Mr:Sinciair, Mr.Allan ‘Walsh and Mrs Jessie ‘Walsh, and Mr Crelghton :

- ~Walsh, He has also forwarded letters to Mr Sinclair inTespect of matters arising inthe .

= mvestlgat;on Mr Crezghton Walsh was interviewed by the plaintiff on two occasions,

© . on 30th May 1978, and 4th July 1978, One of the plaintiff’s letters to M1 Sinclair was
-dated 11th August 1978; it set out various assertions of fact, and varlous questions_ :

“upon which the plam‘uﬁ~ invited comments from Mr Sinclair.

~The: Bullerm is ‘a weekly magazine published by the first defendant A story |

| : appeared in the issue of 24th’'October 1978, which was published on18th October
. 1978, headed ‘Corporate Sleuths Question Federal Minister’ - The article was written

- by Mr Alan Reid, a journalist employed by the first defendant and himseif. the second
. defendant. It began: ‘lan Sinclair has been called upon by New South Wales State -

- -authorities to supply reasons Why e should not be prosecuted for apparent breaches of
‘ the 'New: South Wales® Companies - Act ‘arising from the ‘affairs of ‘four farmly

~companies.” The article did not refer to the plaintiff’s letter to Mr Sinclair, but some of

+ - “the information pubhshed was based upon it. The second defendant was possessed of a

copy of the letter when he wrote the article. He said the copy was delivered, in anenvel- -

- ope addressed to him by some unknown person, to'the girl at the Bulletin office. In case

~the manner ‘of his obtaining that document becomes of subsequent importance, 1 have -

. tosay that | have doubts whether Mr Reid thus came into possession of it. The doubts

. ate caused by the fact that, when asked whether he had obtained the document ‘f roma

. person other than Mr Sinclair’, he rephed with the question: ‘Do I have to name per-
. sons?’After having the ambit of the question explained to him, he said: ‘I don’t know’,
~and then advanced the account to which I have referred. Mr Reid’s question was quite
. unnecessary, unless he was aware of the source from Wh:ch the document came, and

*was considering whether he would have to disclose that source. On an earlier day in the
hearmg of these proceedmgs the ‘fourth defenddnt the publ;sher ‘amongst other
journals, of the National Times, had sought to claim & journalistic privilege 1o refuse to

. produce documents which would have disclosed their source. The claim and the sub-

| sequent dxscusswn of the matter in Court attracted some pubhmty As there is no ather

. evidence on the point, T am unab%e to say how Mr Reld obtamed possesswn of the '
ietter
“‘When Mr Re}d came into possession of the Ietter of lith August 1978, he SElld that

~ he called upon Mr Sinclair and checked with him the accuracy of the document. Mr

Sinclair mentioned to him a letter from the p‘iamnﬁ" to the solicitors acting for Mr

. Sinclair and others interested in the relevant compaities dated 13th September 1978.
~ He read part of it to Mr Reid, who made reference to that material in the first article.

. After the publication of the article to which I have referred, the plaintiff apparently

_ cr1t1c1sed its accuracy. He was telephoned by the third defendant, Mr Kennedy, the

~editor of the Bulletin, and the plamtlﬂ referred to certain aspects of the article which
. were not accurate. In the following issue of the Bulletin dated 31st October 1978, the
“second defendant wrote a further article, headed: ‘What the Special Investigator
“Wrote to Ian Sinclair.” He wrote that both the plaintiff and Mr Sinclair had been criti-

- cal of the earlier articte and added: ‘So that readers may make up their own minds on
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_ the correctness of our rcport we now pubhsh the entire contents of the 1etter in ques- AN

. tion."The letter was then set out,'and, on the second page of the article, there wasa .
" photograph of the five pages of the letter spredd out 50 as to make v151b1e part of each =

., page, mc]ud;ng the plaintiff’s signature on p. 5.

- After the first article had appeared Mr Crc;ghton Walsh thc sxxth defendant tele»i :
B phoned Mr Reid: and offered to give him'a copy of the transcript of his record of inter-
Jview, when he obtamcd it from the plaintifl. The sixth defendant obtamed acopyof his

. record of interview, “having 31gned the original, and handed it to Mr Reid on 3rd A

' _'_November 1978, On 4th November 1978; he\gave another copy to. the fourth defénd-
ant, the publisher of a weekly newspaper, Nazz(mal Timies. Mr Waish had a discussion
. with Miss Marian Wilkinson, an employee of the fourth defendant and herself the fifth -

o _' defendant;.on 4th November 1978. She. had the copy of his record of interview, and

also. showed him, from a dlstance a buikier document which she described as a copy of -

" "Mr Sinclair’s record of interview: The only evidence that Miss Wilkinson had that

: documcm is Mr Wa]sh s statement tha‘z she ‘éeld him so. Miss Wilkinson was noi called

* 1o deny it, and, on the evidence, Ifind that she was then in: possessmn of a copy of a .

“record of an interview between the p}amtlﬂ‘ and Mr Sinclair. -0

- In the edition of National Times of the week ending 25th November, 1978 there was
"'an extensive story headed: ‘The Sinclair Crisis’. Reference was made to the contents of

“-.the interview between the piazmif}" and Mr Waish and parts of the record Were

pubhshcd verbatim, . .

- The plamuff issued é summons on 23rd November 1978 JOmmg as dcfcndants those -

- ﬁve whom [ have already identified as defendant% and Mr Walsh as the sixth defend-.

“ant, He claimed a declaration that:*," '~ all mformatmn records, notes, letters and
- “other documents. brought into exxstence by him or on his behalf in the dourse of or in
*_-connection w1th or for the purpose of: his.investigation into the affairs of (the relevant
: '-_compames) pursuant to part VIA of the Companies Act, 1961 are confidential to the’
- plaintiff and may not be reproduced published or dlssemmated otherwme than for the
purposes of and in accordance with the said Act.”.

"He also claimed an injunction against edch of the defcr;danis restmmmg them from :
- further pubhcat:on and an order for delivery up to the plaintifl of all such material. -
By an amended summaons, filed by leave on 28th November 1978, the first claim was
*-made in different terms: ‘A declaration that all mformat:oa records, nates, letters and

. other documents brought into existence in the course of or in connection with or for the

“ purpose of the plaintiff’s investigation into the affairs of (ihe relevant companies) pur-
suant to part VIA of the Compames Act, 1961 and all communications between the ..
- . Plaintiff and other persons in the course of or-in connection with or for the purpose of

- the said investigation are confidential to the plaintifT and may not be reproduced

*published or d:sscmmaied otherwrse than for the purpose of and in accordancc wnh the

_ sa,id Act’ :
_ The other claims were approprlately amcnded Durmg the hearmg, whlch stretched

“over eight days, the parties handed up peints of claim and of defence. After the evi- -

. dence had been concluded, it was accepted by the plaintiff that the relevant material in
the possession . of the defendants did not extend beyond ‘the records of the two
Creighton Walsh interviews, the letter of 11th August 1978, and the letters of the
~ plaintiff to the solicitors dated 13th September and 22nd September 1978. He claimed,
“howevér, that he was entitled to have the defendants restrained from further publishing
““details of his interview with the sixth defendant, from further publishing the letter of
11th August 1978, from pubhshmg the Scptember letters and, to an order that all such _
-documents be returned to him. -~
The plaintiff based his claim on the foliowmg proposﬁwns (i) Commumcatmns bu-
tween an mspector appomted pursuant to the prov:smns of Pt. ¥1a of thc Compdmes




' -_Aot dnd persens whom he mterwews m connection wﬂ;h the mvest:gation are conﬁden-
. tial (2) There is a public interest in keeping those commumc&hons confidential and _
. :they should not be disclosed otherwise than for the purposes of the Companies Act,
" except when some greater public interest reqmres their. dlseiosure (3) Since the con-
fidentiality is a matter of public interest, it is not open to anyone fo waive the require-.
ment of non-disclosure, {4) The Court will enjoin parties to protect confidential infor-

.'.mation from unatthorised disclosure, and -where 'such information is conﬁdemlal in -

'Ehe pubhc interest, it will intervene to prevent vnauthorised disclosure or use. (5) Any
person with a suﬁ"lcxent mterest may apply to the Court for suoh re!lef (6) The pIamtsz o
- issuch a person. . - -
- ‘Counsel, in their excellent arguments to which Iam extreme!y mdebted approach :
“the case from the basis of these six propositions: For the plaintiff to succeed he must -
*establish each of these. propositions, or at least, in respect of pl’OpOSIthI] 3, that what .
the plaintiff did did not const1tute walver on hls part I W!Il con‘;ider the ﬁrst prop—
'osmon first. kR : L : ! :
Proposztaon(l) L ERE ' : : o
.- The plaintiff sought to estabhsh thls proposttzon by reference to Hearts of Oak AS- o
- surance Co.: Lid. v Attorney-General¥, Re Gaumont-British Picture Corporation
“Ltd.% Re Pergamon Press Lid."'; Re London and Northern_ Bank Ltd." and Re John
Pringle & Co. Ltd.". 1t is necessary, I think, before considering those cases, to refer to
- some of the provisions of Pt.'VIA of the Act. The plaintiff points ‘out that the public

‘interest was a'matter of considerable concern 1o the legislature in enacting these pro- © .

‘visions'-—s. 170 {1)is express]v d:reeted to that consideration. The inspéctor’s powers
“aresetoutins, 173, being powers to requtre production of documents and attendance of _
W nnesses Section 174 creates offences in officers, and 5.:174 (3) deprives the oﬂioer of -
: _'the ev;dent;ary proteetlon of the privilege from self incrimination.'Section 176 is of

-great importance to this case. Section 176 (1) gives the mspector a right to cause notes. - -

of an examination to be recorded in writing, and he may require the witness to sign

- “such notes which, when s;gned may be nsed in ‘evidence in any legal proceedmg%
.- ‘against that person. Section 176 (2) reads: ‘A copy of the notes signed by a person 5hd1§
" 'be furnished without charge to that person upon requesi made by himin writing.”

. Section 176 (3) places a limitation upon the use of notes relating 10 a quest;on the
~-answer to which a person has claimed might tend to incriminate him, and s. 176 (5),
“{6).and (7) are in the following form: ‘(5) The Minister may give a copy of notes made
_'.under this section 1o a duly qualified legal practmoner who satisfies the Minister that
heis aetmg {or a person who is conductmg or i$, in good faith, contemplating legal pro-

. ceedings in respect of aﬂ’aws of a company, bemg af’f’a:rs mve<;t1gated by an mspeetor
© under this Part.. '
(6) ‘A duly qualified lega} practmoner o whom a COpy of notes is gwen under su'o—
- section (5) shall use the notes only in connection with the institution or preparat:on of,
- and in the course of, legal proceedmgq and shall not publish or communicate for any
“other purpose the notes or any part of the cozxtents of them to any person.
- (7) Where a report is made under section 178 any notes recorded under tins seenon_ :
relatmg to that report shall be furnished with the report.’ -
: By 5. 178 the inspector is reqmred to make a final report o the Attorney General
. -He may also make interim reports and shall make such a report if so directed by the
" Attorney-General. Subject to s. 178 (3), a copy of a final report shail be forwarded to

9{1932]A.C.392
10 [1940] Ch. 506.
-1 {1971] Ch. 388.
121902} 1 Ch. 73,
13 (1935) 355.R, (N.S.W.} 95; S2W.N. 37
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- _' f-the reglstered ofﬁce of the company by the Attorney«(}eneral Scctlon 178 (3) prov;des

that the Attorney-General is not bound to furnish a company or.any ‘other person (a

. reference, it seems, to an applicant under s. 169) with a copy of any partor with a com- : _.
plete copy of such a report ‘if (he) is of opinion that there is good reason: for not divulg- =~ -

ing the contents of the report or of parts of the report’. Section 178 (4) and (5)areas
. follows: “(4) The Mlmster may, if he is of opinion that it'is in the pubhc mterest 50 to
'do cause the whole or any part of the report to be prmted and published. '

~(5): Where an inspector, ‘has caused notes of ‘an exammation under tins Part to be -

_' forwarded: ‘to the Minister with the report to which they relate, a- copy of the notes may,
subject to section 176, be supphed to such persons and upon such cond;tmns as the

8 - Mmister thinks fit.”.

: The other prov151ons of s' 178 relate to prosecutions and proceedmgs bemg mstltutcd
: by the Attorney—General in the name of the’ company ‘for the recovery of damages in
-respect of fraud, misfeasance or other misconduct in connection. with ‘affairs of the

company or for. the recovery of property of the company’. Sectxon 178 (1 1) empowers a

" court before which legatl proceedm gs are brought against a company or person for or in
respect of matters dealt with in a report to order that a copy of the report be given to .
that company or person. Section 180 empowers the Attorney-Genera to make apph— -
. “cation to the Court for the wmdmg up of ‘a company whose aﬁ"alrs have been inves-
' 3t1gated ‘Affairs’ is defiped’ verywidelyins, 168, ... -
. The plaintiff submitted that this legislation. requircd conﬁdentlahty in 1he process of _
L the mvesngatlon as prejudice could be suffered by the company or by any person inter-
viewed by the inspector; the. 1atter might be reqmred to dlsclose conﬁdentlal maf;ters or .
. even crlmmal acts, - : U
In Hearts of Oak Assurance Co de V. Atrorney—GeneraI“‘ the H{nise of Lords heid '
s tilat an inspector. appomled to report on the afTairs of an industrial assurance company
‘was not entitled to conduct the inspection in publzc and that he was not entitled to
.make pubilc zhe information £ained by him in the course of such examination, or other— o
.. wise to make use of such information save for thc purposes of carrying out his examin-
* ation and of - preparmg his report and for purposes’ anciliary thereto, Lord Thankerton
said®® that, ‘except in so far as the statute might direct otherWISe the affairs of the
company ‘are their own domestic matter’. There was a danger in allowmg the inspector
'to make information public before his report had been finalised, His Lordship said'e
- that the nearest analogy was to be found in s. 135 of the Companies Act, 1929, under
which the Board of Trade was entitled to appoint mspectors to investigate the affairs of

- acompany and to report thereon. There was no provision in the relevant statute relat- - .
" ing to publication of information obtained in the investigation: That is, as has already

~appeared, a subject dealt with by the Compames Act, 1961, As Lord Macmillan
said", the silence of the statute on the issue made -it-necessary for their Lordships
‘to undertake the resp0n51b1hty of “inferring what was the mtention of
o Parliament - from other provisions of the Act”. '
" Subject to the cons1derat10ns raised by the differences in the legtsldtlon consxdered in
_ that case .and the Compames Aect, 1961, the reasons given in that decision would
* establish \ha{ the inquiry of an inspector appmmed under Pt VIA should not be con- -
ducted in public, and that the inspector would be restricted i in the use he could mdke of _
' mform&non obtained by him during the i inquiry. K
Re. Gaumont Br:tzsh Plcture Corporanon Ltd 1 merely apphes the House of Lords

14711932] A.C. 392, :
“15 [1932] A.C. 392, at p. 397,
© 16 (19321 A.C. 392, at p. 398.
- 17[1932] A.C. 392, 4t . 399,
18 [1940] Ch. 506.
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: “decision to 5. 135 of the Comﬁam’es Act, 1929 and holds that 'an'ins'pécto'r may have
. present at an examination any péerson whose presence is reasonably necessary for the
' purposes of his complymg with h;s obl 1gat;ons in that case, a shorthand writer. L

Re Pergamon Press “Lid.? was a case prmc1pa11} concerned wﬁh the qucstlon o

'whe!.her Anspectors appomted to investigate the affairs of a company | should observe the

i dictates of natural justice, but Lord Denning M:R.*, and Sachs L.J.% did speak of the .
;- necessity of ensurmg ‘that witnessesin such an mvesugatmn ‘should be able to come for-
-+ ward ‘and give evidence without fear that their revelations would become public. The

= case remforces the pomt that the inspector or inspectors is or are under a duty not to
“make public evidence given before them It says noﬂung of the mght of the w1tness to
.dxsclosc what has transpircd : . I

o Re London and Northern Bank Ltd 2 arose out of an cxammatxon undcr the then '
._Enghsh eqmvalent of 5. 249 of our Act: The Court of Appeal stressed-the fact that such .
““an examination was private and Collins M.R. said®, that ‘the whole purpose of it might
" be defeated if ‘the pubh{:Am this case an opposing litigant-—were ‘allowed to be
- present’. The rules expressly provided that such examinations should "be held in
chambers—see per Cozens-Hardy L.J.2 The case does not assist me to determme the
issue prcsently bemg c0n31dered ' - P : : o

. The dec151on in Re John Prmgle & Co Lid® was that shorthand notes of an examm?:_ : '
B .'_atlon ‘under the antecedant of s, 249 were papers belonging to the Court, and that the
. Court had a d_1scret:on as io thelr dlsposal I do not thmk that the case 1s presently

o relevaat

Those were the cases upon whlch 1he piamtlff rched to ostabiish thc ﬁrst proposltion

I do not think that. they perform that task. There is much to be said for the proposition
~-that the inspector is bound to observe the conﬁdences of the witnesses whom he exam- .-
. ines; none of these cases has anything to say about the rsght of the witness to disclose

" “what the inspector sajd to.him, and what he said to the i inspector, Section 176 (2) gives:
- the witness, once he hdS 51gned the notes of his examination, a r1ght 1o possessionof a
.copy., Nothmg is said as to what he may or may not do with that copy.. There are, how-
‘ever, in Pt. VIA, provisions which relate directly to the use which certain people may
make of the notes of an examination-—I have already referred to them. What the

. plaintiff. asks me to do is to imply into 6. 176 {2) a limitation which is not there when
: lnnltat;ons in other cxrcumstdnccs are exprcssod by the legmlaiure '

Proposmon 2y ' : = Lo :
I should, howevcr examme two other cases upon whzch the pidmtlﬁ relied to support
‘the second: proposition, because they were submitted to have general application. It

was submitted that, in the case of conﬁéentlai communications, a legal duty not to dis- ..

" close them arises {&) where the communication is concerned with a subject of vital pub-
lic interest, such as an investigation under Pt. VIA; (b) where the communication is'of

. aprivate or confidential character; (c¢) where the disclosure of that class of communi-

' cation might hamper the enforcement of the law or the maintenance of that sabject of
S public interest, or (d) where the class of commumccmon s analogous to ora legmmatc
-cxtensaon of a recogmsed category of excluswn : '

_ 19[;9?1]Ch.388."
20 119711 Ch. 388, ar p. 400,
21 {1971} Ch. 388, at p, 404,
22 11902} 2 Ch. 73
23 119021 2 Ch. 73, at p. 81.
24 [1902] 2 Ch. 73, at p. 84.
25(1935) 358.R. mswws 52W.N. 37,
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Thc cases rcferred to were Rogers v, Ho_me Secretary25 and D.v, Natmnal Saczetv >
for the Prevention Of Cruelty to Children®, .= ..

~The first of these cases related to a claim by the Crown of prmlege in respe{:l of the

; product;on of letters, one, written by the Gammg Roard to the chief constable of the
- " county, requesting certain information about an apphcanl for certificates of consent in
- relation to five bingo ciubs and the other, the chief constable’s reply thereto. The sub-

C ject of the letters, havmg obtamed a'copy of the chief constable’s letter, prosecuted him

‘for criminal hbel To succeed, he had to prove that the letier had been sent, so he ap-
~ plied for witness summonses aga;nst ‘the board and the chief constable requiring them
Sto producc the letter. The Attorney-General sought an order of certiorari to quash the
* 7 "summonses on the ground that the documents were the subject.of Crown prw;Iegc K

- Lord Reid said® that, just as the identity of police informers must be kept secret, so

- must the: 1denmy of those who volunteer information to the Gammg Board. The .
_interest of the public in"having the Board obtain mformation about apphcants hadto
be balanced against the interest of the public that ihc course of 3ust1€c shoald not be '

- - 1mpeded by the w:thholdmg of evidence. :

- The case related to the question wheﬁher certam doc&mems shuuld be produced for' k

R _thc purposes of legal proceedmgs ithad nothing to do, in my opinion, with the question " -

‘whether communications between an inspector appointed under Pt VIA of the
Compames Actand a w;tness could be disclosed by that witness. -
-D. v. National Society for the Prevennon of Cruelty to Children® raised the ques—
'tlon whether the identity of a person who had made a complaint to the 8001ety about -
the treatment of a child should be discovered in proceedings by the mother against the -
“Society claiming damages for negi:gence The House of Lords held that an immunity
from disclosure of their identity should be extended to such informants such as was al-
lowed to police informers. The public mterest servcd by preservmg the anonym1ty of
both classes of mformers was anaiogous :

Agam this case did not deal with the question winch 1 have to dccade It was a ques-

B :tlon of the conflict of two types of public interest—that requiring the secrecy of com-

~munications by informers and that of the interests of justice. In the present case the

questlon is whether commumcahons betwcen the plaintiff, an inspector, and witnesses

- are confidential in the sense that no party to them may dzsclosc them except as the
plaintiff claims, ‘for the purposes of the Companies Act’: :

~The defendants submit that the argument for the plaintiff is based on an amb;guny

in the use of the word “confidential”’. There is a mutuality in that concept which does

B _ “not always appear in privileges recognised by law. For example, legal profession privi-

lege is the privilege of the client, and can be waived by him, whereas the lawyer is for-
“bidden to disclose the communication without his client’s express permission. It was
- submitted that the plaintiff would be debarred from disclosing what had transpired be-
- tween him and the person whom he examined, but that no such prohibition rested upon -
 the person examined. Fraserv. Evans * was cited as an example of the distinction:
~In that case, the plaintiff had been retained by the Greek Government to write for it
a report-—he was a public relations consultant. His contract with the Government con-
tained a term that he would not reveal to any person any information related to the.
‘work in the areas where he was operating, or information which came to his knowledge
during the course of the contract. Mr Fraser wrote his report, and sent it to the Greek
- Government. A copy of the report came irito the hands of 2 London newspaper, and Mr

26 {1973] A.C. 388,

27 [1978] AC. 171,

- 28 [1973] A.C. 388, atp. 401,
29 [1978) A.C. 171

30 [1969] 1 Q.B. 349,
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'_Fraser sought to restram the pubhcat:on by the neWSpaper of any part of the report He'

- - ‘obtained mterlocutory relief, but the Court of Appea upheld the appeal from those :

:.'_-'orders The reasons. were expressed by Lord Denmng M.R. as follows ?: ‘Mr Fraser

-says that the. report was a confidential document and that the pubhcalmn of it should -

" ‘be restrained on the principles enunciated in the cases from Albert ( Prince) v. Szrange
210 Argyle (Duchess) v. Argyle (Duke).® Those cases show that the court will'ina .
.. -proper case restrain .the pubhcation of conﬁdentldl mforrnation The }urisdlct:on is: .

*‘based not so much on property or on contract as on the duty to: be of good faith. No .
e 'person is permltted to dwulge to the world information which he has recewed incon-. .

3 _ﬁdence unless he had just cause or.excuse for domg 50. Even if he comes by it inno-

" cently, nevertheless once he gets to know that it was ongmaﬁy given in confidence, he
© . can be restrained from bredkmg that confidence. But the party compiammg must'be

- the person who is entitled to the confidence and to have it respected. He must be a per- - -

- s6n to ' whom the du%y of good faith is owed. It is at this point that I think Mr Fraser’s

- .claim breaks down. There is no doubt that Mr Fraser. nimself was under an obhgdtmn
of conﬁdence to the Greek Govcrnment The contract says so in terms, But there is

nothmg in"the contract which expressly puts the Greek Government under -any obil- N

~gation of confidence. Nor, so far as [ can see, is there any impiied obhgatlon _
:The defendants submit that this case is persuasive of the point T have to determme

. : and I think they are cortect in that subm;ssmn If one speiis out of the provisions of Pt

“VIA an obligation of conﬁdentiahty, it is an obhgataon owed to the persons whom the

"mspecior may require to attend and answer questions ‘and pmduce documents. ‘While :

premature publication’ of a record or note of an interview could, in some circumstances,

3 -_'_embarrass the mspector ‘there is,in my opinion, no oblagauon on the witness owed to ' _
- the inspector to keep the contents of the interview confidential: The witness, in this case -

'ihe sixth defendant, was lawfully in possesswn of the record of his interview, as distinct
“from the posmon in Fraser v. Evans %, where the newspaper had no apparent rlght to
" be in possession of Mr Fraser's report. That makes that case stronger

‘The defendants i"urther submit that the plaintifl’s refiance iipon Rogers v. Home Se-

"cre!ary % and D, v. Natzomzl Sociefy for the Prevennon of Cruelty to Children™ to
~which cases I have already referred, empha:nzes the question of mutuality. There | is

s nothmg in either case which could be said to raise a prohibition on the chief constable,
" inthe first case, or the mformer in the second, from making public the contents of the
Jetter or the complaint, Thus, a police informer, if he thought fit, could disclose his -

'~ identity, and the nature of h;s Lommumcauon w;thout any 1egal bdr other than the law
of defamation. -

The plaintiff sought 16 support this proposm{)ﬂ by reference to the h;stery of the

: 'leglslauon which is now Pt.. VIA. Undoubtedly one could infer that s. 176 (2) was

" added in 1971 because of the decision in Re Dayies-Roe and the Compames Act ¥ that

" a witness, under ihe legislation as it then existed, had no right to receive a copy of his
- gvidence, ailhough the teaction time does seem rather stow; but I think that reference
- to the amendments of 1971, if permissible, strengthens the case of the defendants At
“. the time the witness was given an unrestricted right to have a copy of his signed 1 notes,
pravisions were made limiting the rights of other persons to use copies of notes given to
them I should add, whlle dealmg w1th thls mdtter, thdl the phrase ins. 178 (5) sub}ect

3U[1969] 1 QB 349, atp. 361,

32(!849)  Mac. & G. 2541 E.R. }i?l_.
33 [1967] Ch. 302. T

34 [1969] 1Q.B. 549,

L3S 9TH AC. 388

36 1978] AC. 171, '

o 37(1965) 83W.N, (PLI) (NS.W.) 10,
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o o sectlon 176 in my opamon reqmres the concluswn that 8. 178 is not miended 10 take :
' .away the ctbsolute right gwen bys. 176 (2} and make it discretlonary ' -

" The defendants referred me to the order made by the Court of Appeal (Sireet C. J v

= Hope J.A:and Reynolds JoA)in Barzon v. Csidei* ‘as showmg that the plaintiff’s .
- claimof conﬁdenhahty was mtspiaced “The Court; reserving its reasons for so doing,

. made the following declarations: ‘Declare that (y the first and second defendants are _
- . “bound to produce to the third defendant in’ response to a summons under s. 26 Justices ¢
Act thenotes of examination under’s. 176 {1) Companies Act; (2) the third defendant”

. is not precluded from permitting inspection by the plaintiff and Jor his legal advisers of

~the notes of exammatmn of the first and second defendants under 5. 176 () Compames R
“Act either in whole or in part by reasons of anything in's. 26 Justices Act; (3) the third -

" “defendant is not precluded from permxttmg inspection by the plamtsz and /or his IegaI ) _
“advisers of the riotes ‘of examination of the first and second defendants under s, 176 (1) =

Compames Act either in whole or in patt by reason of anything in Part VIA'Companies

L Act (4)'the third defendant is not precluded from permitting mspecuon by the plaintiff |

“‘and/or his legal advisers of the notes of examination of the first and second defendants

under 5. 176 Companies Act either in whole or in part on the grounds that the said
. ‘notes belonged to a class of documents mspectlon of which is prohlblted or ought not be
-.perm:tted in the public mterests :

The third defendant was the m&gastrate The defendants subnnt that 11‘ a third party S
- can require production of, and claim a Tight to inspect, notes of the examination of .
. another party by an mspector appomted under Pt "VIA of the Act, it is impossible to

“ hold that the inspector could réstrain the witness from pubhshmg those notes as he saw

it Alihough the issue in the preseni case was not the issue in that case, the approaeh of -
S the Court of App al, parucularly in'the fourth declaratlon does : .appear to me to sup- .
" port the defendants’ submissions, and 1o cast doubt on the apphcablhiy of some of the _

. - Enghsh dec1smns rehed upon here by the plamtlﬂ'

The defendants disputed ali the proposmons rehed upon by the pldmtxﬁ' but as, in .r

“my opinion, the plaintiff has failed to establish his primary submission, I .do not think
that I need to consider the other interesting questions raised by this case. I do, however,

' conszder that I should determine the question whether the plaintiff, in his Cdpac1ty as -

“an inspector. appomted under Pt. VIA of the Act, has a rlght fo take proceedmgs to re-

" .strain pubhcatzon of any material coming into existence in the course of his inquiry.

: This question arises because, of the plaintifi”s claim that further publication of his letter

"to Mr Sinclair and publication of the other letters should be prohibited. The claim was -

based upon the concept of confidentiality, but, on the seventh day of the hearing, the

plaintiff sought to raise a right in him to such orders on the basis of his copyright in his

_letters. The defendants were not ready to deal thh such a claim; and it was agreed that
any quest}on of copyright should be deferred. : :

S So far as the plamuﬂ’ 8 Clalm is based’ on conﬁdentlahty, 1t seems to me that he is _'
makmg a ¢claim in aid of a r1ght in him as an mspector appomted by the Attorney- -

" General under Pt VIA of the Act. That could not, in my opinidn, amount to a private

.right Itisa r1ght in him as such an inspector, The plaintiff . submitted that that’ gave -
* " rise to a private right in him, but 1 could not uphold such a contention. Any nght to

“prohibit publication of such material in the context of Pt. VIA would be, in my opinion,

* a public right and such a right must be enforced by the proper person, in this case the - -
*Attorney-General. I think that the decision of the House of Lords in Gourtet v. Union

. of Post Office Workers » substantlates the defendant’s proposttton

38 Court of Appeal, 25th October 197? unrepormd
39 [1978] A.C.435.
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L For the reasons 1 have given, I thmk that the pIamuff’ s case falls So far as the quesm' L
RN tion of copyright is conéerned, | think it preferab!e to dismiss these proceedings with-"
-~ hout pre}udxce to the plaintiff’s right, if so advised, to commence proceedings against
-~ some of the defendants relying upon‘a claim of copyright in the letter or letters, Some - .-
- of the defendants would not be parties to such proceedings, and I see no, advantage and
. some dtsadvantage, in leavmg 1t open t0 the. plamttﬁ" to make h!.S claim in thes,e S
: _procecdmgs : 2

This ‘case attracted some. pubiic:ty durmg the hearmg In thosc cxr(:umstanccs I

. '.think it proper for me to make it clear that my judgment i is based pureiy upon legal” -

- '_prmmple T say nothing as to the propriety of the conduct of any of the parties, piamtlﬁ

. "or defendants. ‘The ‘question of “Mr Sinclair’s role “or ‘anyone else’s role, in. the -
" ‘companies the subject of the plaintiff’s investigation is not E}efore me, ‘and 1 have not .

: _-heard evidence which relates to those matters. - . R
-1 dismiss the proceedmgs with costs. Should no appeaI be Iodged thhm the appro- '_ L

L prxate time, I direct that the 6Xhiblts be returned and that the orders 1 made relatmg to
g _' thelr mspect}on be rtvokcd L A . :

. e : . Orderaccordmgly
. -.'Sohcltors for the piamnff Madngcks S
- 'Sohcltors for the first to third defendants Allen, Allen & Hemsley :
ok Sohcltors for the fourth and fifth defcndants Stephen Jacques & Srephen _
L Solicitors for the sixth defendant: A. B. Tomk & Ca (Burweod) by thmr Sydney
g agcnts Htggms Morgan & Parmers v
SRR : - OMLDAVIES

Barnster B




MATTER'S_' 'me 'E}ETERMIN_ATION- BY_- -TfiE COMMITTEE -
i ._'_-The mattcr referred to the Prwﬂeges Commlttee namely -

The extent to whlch the House msght facilitate thc adm;mstratlon ofj _}USUC& thh rebpect to the ;
“use of or reference to the records of proceedings of the House in the Courts w1thout derogat;on .
from the Prmiegcs of the Housc or of its Membcrs o : -

" arose out of a matter of prlvﬁege ralsed by the honourablc Member for Burke (Mr L K o

& _“Johnson) on 1] September 1979 and was based on an order made by Mr Justice Beggon .~

~Thursday, 23 August 1979 in the Supreme Court of Ncw South Wales Common Law :
; Dms;on (sce page. 25y : R . :

: Mr Justice Begg s rulmg, in turn arose out ot the case of Uren V. John Fanfax &
" Sons Limited. In this case the Honourable Thomas Uren, Membcr of the House of
_ Representatwes for Reid, had commenced an action for damages for dcf‘imauon in the o

~ Supreme Court of New South Waies agamst John Fairfax & Sons Limited, publishers
of the Sydney Morning Herald newspaper in relation to the publication of an editorial
- on 3 April 1975. The defendants petitioned the House on 28 August 1979 requesting ex- -
- tracts from Hansard and the right to take other actions and on 30 August 1979 the pet-
~ ition was referred to the (,omm:ttcc of Prwﬁegcs for cons:derailorz dﬂd advmc (see copy

- 'of Pet1t10n page 88) -

: On 11 Scptember 1979 advice havmg been recewec} from the 1ega1 representatwes of
" John Fairfax & Sons Limited, that the case had been settled by consent of the parties,

L - the resoltution of the House of 30 Auguqt was rcscmded as subsequent action on the Pet- .

-ition was not rcqmred

However, ‘the order of Mr i u5t1ce Begg of 23 August 1979 raises zmportant matters of
' pnvﬂege Indeed, it touches upon the most fundamental of all privileges of the Par-
liament, namely that of freedom of speech. Recognition by law- of the privilegé of free-
dom of speech received statutory confirmation in the United Kingdom after the Revol-
. ution of 1688. By Article 9 of the Bill of Rights of 1688 it was declared ‘that the freedom

“of speech, and debates or proceedmgs in Parliament, ought not to be impeached or
questioned in any court or place out of Parliament’. This privilege has been paqsed to
the Commonwea&th Parliament ihrough section 49 of the Const;tutwn '

In con&dermg the matter rcfcrred to it, the Comm1ttee must Wclgh the need to pro-
“tect the most important of the privileges of the House against the need to ensure that ;t
: does not hinder 1he admmlstratlon of justice in court pmceedmgs -

" In conmd_ermg the reference which the Commtttee has before it, togc_thcr with the cir-
cumstances of the ruling of Mr Justice Begg, one concludes that one way in ‘which the
House might facilitate the administration of justice’ would be to allow records of pro-
ceedings of its debates to be taken into evidence (for a limited purpose only) without
having to petition the House to do so. Mir Justice Begg obviously thought that it should.
After quoting relevant sections from the English case, Church of Scientology of
_ Cahforma V. Johnmn-Smtth (1972) 1Q.B, 523 (see page 77), Mr Justme Begg stdted

Inmy judgmcm one mjght pause to qucst]on whelhcr the pnwlcgc of Parlldmcnt in relat:on
the the mere proof of Hansard in a court in Australia has not been entirely waived by Parlia-
- ‘ment in this country. It is a well known fact that proceedings in the Parliament are broadcast
. on radio to ali the world and copies of Hansard are freely sold for fifty cents a Lopy at 1he
Commonwealth Pubhcal;ons Sales Departmeni in €h15 cxty
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"And'msofar as it falls to me to dee;de fhe questzon,:I woixld'hoEd thai walver by Paﬁ:ament '
"o this extent is clearly estdbilshed (Of course I am not dealmg wzth any c;uestzon of copy— o
2 rzght in the’ pubhcdt;on ) S Lo . :

L “Mr Levine has submltted that ‘what the defendant is here seekmg to do éoes not mfrmge the
" privilege of a House of Parliament in relation to the proceedings before it, but merely to

Cprove as & matter of fact that the. plaintiff and others had made certain, speeches in the _ :

House—not in any way to criticise them nor to call them in question in these proceedings,
< "but to prove them as facts upon which the defenddnts aHeged comments were maée in the
e -pubhcahon now sued upon by the piamuﬁ'

T accept this subm:sszon and rule that thas use of the facz of what was sam‘ in Paritamenl
would not be a breach of the prmlege of Parhament

S Andagamm:.;; G

' The question that arises frankly and starkly here for decision is whether or not the use of
R somethmg that was said by a Member of Parliament ¢an be proved as a fact, not 1o support a
“cause of action, not to call it in question in any way but merely to use it as a fact upon which
“the individual right of freedom of speech in this community—that is to comment upon the
'_ _pubhc acts of people—can be properly based In my Judgment it can be :

"The House of Representatwes experience in cases.of th;s nature is hmlted to the

. B __occasmn on 7 May 1963 (Votes and Proceedmgs 1962-63 /464) when the House re-

solved that two officers of the Parliamentary Reporting Staff ‘be authorised to attend

in the Supreme Court of the Australian Capital Territory at .10 a.m. on the 8th May |

. 1963, to give evidence in relation to a proceeding in the House on the 3rd October,
1962 ..’ The Hansard officers were required only to produce their shorthand
notebooks and prove as fact the accu:acy of the Hansard report of the particular_

: p;‘oceedmg : . Lk S RS

(On 4 June 5976 n response 1o petltlons from Mr Danny Sankey, the House granted 1edve

-for the inspection of documents tabled in the House, to issue and serve subpoena for the pro-

< duction of documents in'the Queanbeyan Court and for.an appropriste officer to attend the

--court and produce the documents. It is to be noted that this case refated to dooumentq pre-
sented tothe House, nottoa Hanmrd report of proceedings, }

“ The Commonwealth Pdrhament has always used as a gmde the procedures and

: -_':practlces of the House of CommOns in relation to matters of privilege. In the Commons

“requests for the production in court 'of Hansard and other récords of the House are
- regularly acceded to, A practice has evolved whereby persons desiring the production
“of House records in court proceedmgs petition the House for leave to .do so. Almost
without exception such requests are agreed to by the House (see pages 82, 83 & 85 of
- _-these notes)

A scheduie showmg the oceas;ons between November 1948 and Juiy 1978 when the
-House of Commons was petltioned to grant leave for the production of records of the
House in court proceedings, and the action taken by the House in respect of those pet-
itions, is annexed to the House of Commons Report dttecbed to these notes as Appen—

. dix B. Later cases are shown as Appendix C.. -

The practxce of the Commons has reeently been the sub}ect of an 1nqu1ry by 1ts
;Commlttee of Privileges. On 10 November 1978, the Commons referred to its Com-
mittee a complaint ‘of the production of and reference to the Official Report of Debates
in this House, without the leave of the House having been obtained, at the Central
Criminal Court, in the case of Regina v. Aubrey, Berry and Campbell’. The sub-

‘missions made to that Commlttee and the recommendations made by it are wholly rel-
~ evant and of particular interest. The report is appended to these notes as Appendix B.

" In'his subm:ssxon to the Commlttee after outlining the exmtmg arrangements the
“Clerk of the House of Commons had this tosay: : :
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The obscrvatlons made d%)ovc rcfer oniy to the productaon in court of Hansard and other .
. documents srmplrctter {simply). What ithey are used 1o prove is quite a different ‘mat-
“ter ;.. .- The House has every concelvable right to insist that the provrsrons of Section -

1, Article 9, of the Bill of Rights 1688 are. meticulously oi)scrved and in my view the courts

L have a duty to ensure that there is not a shadow of an erosion of ihe nghts and prlvrleges of .

: r'_ jthc House on thls score,
The Cierk went on ’Lo say

' Fmally the most 1mportant pomt of all is that aithough the House may grant 1cave for its

“published documents to be used as evidence in court it has never attached condrt:ons asto

* the use which may be made of them in court. And it is difficult to see how the House could
- doso. Even if the House was placed in possession of the pleadmgs or the charges, it could not
- know what course the action was likely to take. Thus in Dingles case, the House in granting

leave for the Report of a Private Bill Comsnittee to be tendered as evidence, had noreasonto . *

- suppose that Counsel would attempt 1o go behind the report and impugn the proceedings of

- the Committee. It was left to the Judge with the assistance of the Solicitor-General as

. .anmicus curiae (a fr:end of 1he court or a d1santerested advsser) to uphoid thc prrvzieges of

' :the Housc :

" In these c1rcumstanoes lhe Commlttee may wrsh to consrder whether thf} procedure by way :
" of petition for leave and a subsequent order for }eave has now become & meaningless for- . -

" ‘mality and of ittle practrcal value in maintaining thc prrvﬂcges of the Housc and whethcr as
- such the procedure could be dlspensed with.

The United ngdom Comrmttec of Prlvxleges .reportcd to the House of Commons' '
0n 7 December 1978 as follows: ° o

~ The practrce of the House wh:ch prcvcnts rcfercncc to thc Oﬂimal Report in Court proceed-
;- ings except after leave given in response to a petition appears to have developed out of the
Resolution of 26 May 1818 which in terms merely’ requires the leave of the House to be
o granted for the attendance of its servants to grve evidence in respect of the House’s procccd-
- iTgs. “The Resolution continues to provide an essential protection for the House i in the mat-
“ters to which it strictly relates, but Your Committee consider that no purpose is served by its

extension to the requrrcment of leave merely forreference to be made to the Official Report.
" They believe that the provisions of Article 9.of the Bill of Rights, reinforced by the care
" taken by the courts and tribunals to exclude evidence which might amount to infringement
of parliamentary pr;wlcge amp1y protect the House’s privilege of freedom of speech. Your _
Commnjittee accordingly recommend that the practice of prcscntzng ‘petitions for leave to -
‘make reference to the Official Report i Court proceedings be not followed in the futurc and

.. 'that such reference be not regarded ag a breach of the privileges of the House.

o Advrce received from the House of Commons on 17 September 1979 stated th&t the_
‘Commons-had not yet adopted the recommendation of the Commlttee nor passed any o
- resoiution in relatlon thereto.

‘I have made mqmries also in respect of the pract;ce foilowed by ot%}er Parimments
_w:th prlvrleges similar to those of the House of chresentatwes Of partxcular rnterest_
is the position in the Canadian House of Commons

The Canadian House does not msrst on 1ts leave bemg gwen for Hansard reports io
be used in court proceedings. The Canadian courts have recemly used Hansard extracts

" for the same limited purpose for whach Hansard was used in the Church of Scientology

of California v. Johnson-Smith case (see page 77} without ‘having petitioned the
House of Commons and with 1mpumty The courts have alsc used Hansard for other
©. purposes without having petitionied the House of- Commons and with impunity. In fact
no petition for leave lo use Hansard reports in Court has ever been prcscnted to the
House but, in the opinion of the Clerk, if such a request were to come hefore it, the
House would satisfy itself that the Hansard excerpts would not be used to question a
_proceeding in Parliament except under the statute law prohlbstmg members to srt dﬂd

:vote while dlsqualsﬁed : : : '
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Clearly any 1mpeachment or questlonmg by the courts ‘of speeches made in thc y

. “House of Representatives would be a most serious mfrmgement of Members’ right of - "

. freedom of speech. But the question to which the Committee is likely to apply itself is -
. whether the House should permit the productlon of records of its proceedings for the - _
- ‘purpose only of establishing as fact that a particular speech or speeches were made in =
"-tho Housebya pamcuiar Member or Members ata partlcular time. . - R

If the Committee is to draw on the experiences. of other Parhaments pdrucuiarly the s

' '_Commons Houses of the United Kingdom and Canada, it-may feel disposed to rec-

- . ommend the adoptlon of a procedure whereby. records of the House may be admitted - '
“tinto evidence in court proceedings, without the leave of the House having been first -

obtained, for the limited purpose only of. establishing that a particular statement was

: 7 Umade. by a particular person at a specified time. To do so would accord with the
" Canadian practice and that proposed by the Clerk of the United Kingdom House of _
“Commons in his submission to the Committee of Prlvzleges of thdt House and sub— S

- -sequently recommended by that Commxttee S
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THE COMMITTLE OF PRIVILEGES FUNCTIONS
PROCEEDINGS ETC

- Standang Order SN :
" House of Representatwes Standmg Order No. 26 isas foklows
A Commzttee of Privileges, :to ‘consist .of nine Membcrs, shall be appomtcd at the

commencement of each Parliament to inquire into and report upon complamts oi breach of -

pr1v1lege wh1ch may be referred to 1t by thc House e

_W]tnesses—Summonmg of and adm:mstratmn of oath

- House of Representatwes Standmg Ordcrs Nos 354 to 363 deal thh the calimg of 2
T witnesses etc.

May 19th ed., pp. 644 5, deals w;th the general powers of a Seiect Commlttee re— -

' '-gardmg the attendancc of witnesses.

- In 1941, the Chairman of the CommonweaIth Parhamerzt Wdl‘ Expend;ture Com-
" mittee asked the Solicitor-General for advice on certain questions. In dealing with the
following question: ‘Has a Select Committee or Joint Committee power 1o summon
‘persons 1o give evidence and to administer oaths to witnesses’, the Solicitor-General
* (Opinion 53 of 1941) sa1d that if a Select Committee is empowcrcd to send for persons,
: papers and rccords it may, in his opinion, summon w1tncsses to give evidence.
By virtue of section 49 of the Constitution, the power contained in the Parlmmen*
tary Witnesses' Oaths Act 1871, of Great Britain for any Committee of the House of
- Commons to administer an oath to a witness is conferred on each House of the Com-
_monwealth Parhament and on the Commltiees of each such House. Thzs power hew-
- gver, doesnot extend to a Joint Committee. . .
The Solicitor- General br;eﬂy answered the qxzestion by statmg ) .
A Select Committee or a Joint Committee authorised to send for persons, papers and

records has power to summon witnesses. A Select Committee also has power to aémmzster .

. oathsto w1tncsses it is doubtful whether a Jomt Committee has that power.

_ SCOpe of Inquzry

-A select committee, like a Comumittee of the whole House, possesscs no authority except that
wiich it derives by delegation from the House by which it is appointed. When a select com-
. mittee is appointed to consider or inquire into a matter, the scope of its deliberations or in-
quiries is defined by the order by which the committee is appointed (termed the order of ref-
“erence), and the deliberations or inquiries of the commitiee must be confined within the
© limits of the order of reference . . . interpretation of the order of reference of a select
" committee is @ matter for the committee . . . Ifitis thought desirable that a com-
mittee should extend its inquiries beyond the limits laid down in the erder of reference, the
-House mdy give thc comm;ttee authority for that purpose by means of an instruction.

“(May 19, p. 635)

Bemdes the report properly so called relating to thc subject-matter referred Lo the com-
" mittee, it is frequently necessary for a committee to make what is termed a special report in
reference to some matter incidentally arising relating to the powers, functions or proceed-
ings of the committee . . . A report from a committee desiring the instructions of the
House as to the authority of the committee or the proper course for it to pursue; or a report

50




o thdt a thncss has falled to obey a SUmMmons to attcnd or has refuscd Lo anqwer qucmons
- addressed to h:m by the commmee are cxampies of such specxal reports kR

. . _ _ (May19 pp 661 2)
A House of. Represcntatlves case of a specnal rcport relates to the Commxttee of

'.Prmleges inquiring into articles in the Bankstown Observer (1955). An article dated -
.28 April 1955 had been referred to the Commlttec Subsequentlv, the Committee pre- -
" ‘senteda spemal report to the House seekmg authomty to include in its investigations
articles: appearing in the Bankstown Observer of 5th, 12th and 191h May Thc House_ o

. . agreed to a mot;on ‘that’ the Comm;ttee s request be acceded to.
o v : AV &P 1954 55 pp- 225 239)

The scope of any mqulry (of the Commitiee of Privileges) compnses ail matters '_

i rclc\}ant to the complam& The commmec docs not sit in publlc
S T ; . . (May19p 675)

. The foregomg refcrence in May results from a re%olutlon of thc House of Commons
in 1947—48 :

“That’ whcn a matter of complamt of breach of prmlcge is rcfcrred to a Commlttee such :

. | :Committee has, and always has had, power to inquire not only into the matter of the particu-
lar complaint, but also into facts surrounding and reasenably connected with the matter of

. the particular complamt and into the prmuples of the law and custom of pr1v1legc thatare

concemed

'(H(_)use _of Commons Jourgals i9_47f48, p. 23) o _'

Cmmsel Lack of ]udncml form— |

. Persons accused of breaches of the prlvgleges orof othcr contempis of cither House are not
as a rule, allowed to be defended by counsel; but in a few cases incriminated persons have
been al‘lowcd to be heard by counsel, the hearing being sometimes limited to “such points as
-do not controvert the privileges of the House”. Where a person has been allowed to make his

*. defence by counsel, counsel have sometimes been heard in support of the charge; and where
a complaint of an alleged breach of privilege was referred to the Committee of Privileges,

" counsel were allowed, by leave of the House, to examine witnesses before the Committee on
behalf of both the Member who had made the complaint and the part;cs namcd therem

- (The fast cases recorded in May were in the 18th century.) .

Dcta;ls of the Commons Practice in relation to counsel appearmg before Select
-:C()mmattees are given in May, 19thed., pp. 644-6. :

. During the course of the sittings of the House of Represemdt;ves Cﬂmmlitce of

- Privileges in the Bankstown Observer case, Mr R. F. Fitzpatrick, who had been called

by the Comm:ttee, requested that he be represented by counsel. By reso!utlon thc
'Committce decxded to hear counsel on the following two peints;

- {a) as to his rlght to appear gcnerally for Mr Fitzpatrick; and
(b) astothe power of this Committee to administer an oath {o the witness.

_The Committee heard counsel on these pomts but did not agree to counsel’s appli-
cation to appear. (Report of Committee tabled 8 June 1955, pp. 9-10.) : :

. Littie attempt is made in the Committee of Privileges to observe judicial forms. Persons
“accused of contempt of the House are not as a rule allowed to be defended by Counsel,
though in a few cases the House has given leave for an excepiion to be made. The Committee
~of Privileges usually hears only the parties concerned and the Clerk of the House, and the
- House decides the appreprlatc penalty on the tenor of the debate on the Commitiee’s report.

(Extract from Paper prepared by the Clerk of the House of Commons for the Assom—

atxon of Secretanes General of Parhaments—March 1965.)
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Pmtest or Dlssent may be added to the Repmrtw _ B
- Standin £ order 343 reads’ as foilows ' '

- The chatrman shall read to the commattee ata meeting convened for Lhe purposc the whole
: of his draft report, which may at once be considered, but, if desired by any Member.it shall
. *_be printed and circulated amongst the committee and a subsequent day fixed for its consider-

" ation, In considering the report; the chairman shall read.it paragraph by paragraph, propos-

o ing the qucstion to the committee at the end of each paragraph-——‘That it do stand part of

[ thereport”™. A Member objcctmg to any portion of the report shall move his amendment at
*"the time the paragraph he w1shcs to arnend is under oons;deratlon A protest or dlssent may _

B be added to zhe report

L A PETTIFER
o R . Clerk of the House of Representanves
25 September 1979
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APPENDIX A

EXTRACTS FROM HANSARD

SPEECHES MADE IN THE HOUSE ()F
S REPRESENTATIVES '

30 AUGUST 1979 AND 11 SEPTEMBER 1979

30August 1979 pages 828- 38 o -
LEAVE OF HOUSE FOR PRODUCTION OF DOCUMENTS AND
ATTENDANCE OF OFFICER AT COURT PROCEEDINGS

Mr SINCLAIR (New England Leader of the Housc) “Mr Deputy Spuaker i ask

_ for feave of the House 10 move a motion granting leave of the House for production and
" _-adduction as evidence of certain documents and the attendance of an’ dpproprldte '
o 10fﬁcer of thc House for court proceedmgs : : : : . S

Mr DEPUTY SPEAKER (Mr Gnies)mls leave granted‘? 5
Mr Lmnel BowenmNo it is not, Mr Deputy Speaker g
- Mr DEPUTY SPEAKER)—Ledvc is not granted

Mr Lione] Bowen 1 would hke to address you m this rcgard if I may, to mdscate .
. the ()pposmon sattitude. : -

. Mr Smclau‘ When I move for the suspenmon of Standmg Orders would be an ap- -
o propnate time, would it not" -

Mr DEPUTY SPEAKERMThere is o form of the House whlch I can see WhICh
~will enable the Deputy Leader of the. Opposition to speak unless he seeks leave to make
LR statement which 1 presume he is not prepared to doin the urcumstances :

Mr Llonel Bowen -No. I refused Ieave B -
M SmclalrmYou are refusing leave 1o move a motton are you not‘?
Mr Lwne] Bowenw Yes for reasons I want o put

= Suspensmn of Standmg Orders PR Ly ' '
~Mr SINCLAIR (New England— Leader of the House) (3 6)~WI move

" That o much of. Standmg Orders be suspcnded as would prcveﬂt thc Leader of the Housc.
moving: - s

- That, in rcsponse tothe pe‘utlon of John. Falrfax and Sons lext@d prcsemed to the House on 28
" August 1978, this’ House grants leave—

: (1 } 10 the petatxoner and its iegal rcpresentatlves toissue and serve subpoenas for the producuon
“of the relevant official records of the proceed:ngs of the Housc as Gescnbed in the second_
__scheduie of thc petmon, L . ’

; {2) to the petitioner and its legal represent&tlves 10 adduce the said oﬁ‘imal rccords of the pro-
S cecdmgs as evxéence of what was in fact said in the House and | - :

_ "(_'3) 10 an apprcpnate officer of the Housc to attend in court and to produce the sazd ofﬁcral

- records of proceedings and to gwe evidence in relation to the recording of pmcecdmgs pro- -

- vided that the officer shall not be required to attcnd dt any nme whlch wouid prcvcnt thc
.'- performance of his duties in the Parhament : :
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M LIONEL BOWEN (ngsford Smxth) (3 7) I want to put the Opposmon s

- '.objections to this motion in {wo areas. I submit that the Leader of the House (Mr
*Sinclair) is not entitled to move the motion, It relates to a petition. That is the second
" point. I questxon ‘what procedure of the House allows the Minister to move a motion

. simply because he wants to do so. I submit that there is none. Coming 1mmcd1ately to -
" “the second pomt the Minister wants to comply with the terms of a petition. We haveto . -
- look at the rules this House has relating to peutlons Standmg Order 130 states that the -

~only things that we can do with petitions are to print them or to refer them to a select

o committee of the House, Nothing more can happen. In ‘other words under Standing

© - Order 130 there can be no motion related to anything else. T am not anxious to'delay the . :
.. House, but the point ] am making is that the Minister has no nghi of his own volition to |

. move sucha motion. That is the first point. The second point is that we should look at

" our procedures in relation to petmons We can do certain thmgsw print them or send

- them to a select committee. “Accordingly, 1 do not think there is any valzdny in moving

- for the suspens&on of Standmg Orders todo somethmg winch the M1ms{er 18 not entitled_ e

- todo.

L Mr %nnciamer Dcputy Spedker on that quest;on coutd J suggest tﬁat if Standmg
" Orders are suspended those restraints applied by the Standmg Orders can hardly apply
-, after Standmg Orders have been suspended. For all that there might be validity if only -

/the Standing Orders were to be taken into account, the motion I have just moved

. suggests that the provisions of the Standing Orders should be suspended. Once they are

‘suspended I do not believe that any of the restramts suggested by the Deputy Lcader of

_the Opposition would dppIy to this dcbalc

: Mir SPEAKER The Leader of the House has moved for the suspen%son of Stand-' j
- ing Orders to enable him to move a motion concerning leave of the House for pro- -
- duction of dociments and attendance of an officer at court proccedmgs T underqtand

that the Deputy Leader of the Opposltmn has rcfuscd Ieave to suspeﬂd Standmg
- Orders.

. Mr LmneE Bowen—Mr Speaker you dxd not have the advantage of hstemng to me
. earlier, ' . . .

Mr SPEAKER—‘- I was in tranm

" ‘Mr Lionel Bowen I know. 1 make the pomt that we are anxwus noi to deldy the
. House unnecessarily. 1 think this is a question of matters of serious importance to the
- Parliament not on]y today but aiso in the future. The Minister is now seeking to move a
motion after moving for the suspension of Standing Orders. Two issues are involved.

We are not granting leave because we do not want the Minister, because of numbers in
this House, later on to be able to say that the House gave him leave to do something. I
make the point that even if the House wanted to give leave for the moving of the motion
it could not do so. I say that there is no procedure by which the Minister can move the
motion, The House itself, as a corporate body, can do something, but no one segment of
the House can do something on behalf of the House. I am making the distinction in this

* case because it relates to the priviteges of the House. I do not want to go into the matter

at iength at this stage. The privileges of the House are the privileges of the who1e House
by unamimous decision, not by a majority decision or by the Minister moving a mot;on
T}ns matter involves the question of the pr:vdege of the whoie House. -

“We do not give leave. Let us iook at what he wants {o do should 1eave be granted by

-a maJorlty decision. Again 1 make the submission that no one person i in the House has
“the right so to do. The House, by unanimous deus:on can agree 1o give leave and todo

© certain things. In’ other words, it is a corporate position relating to prmleges It is not

for any one individual to indicate that he thinks this ought to be done or Lhdt ought to be :

. done fromthe pomt of view of the prlv:leges of thm House
. : _ L sh




:"In makmg my remarks about a petition i adverted to tile fact that under the Stdndmg -
Orders the House may do certain things relating to petitions. ‘Under Standing Order

f' 130 they may be either. printed or sent to a select commmee T acknowledge that if
S ;Standmg Orders were suspended that prov1510n may not apply. But the question then
.+ arises: What do we do with the petition? There is no procedure to allow the Minister to -

- move 'a motion to do something with a petition—particularly something that would: -

" affect the r1ghts and privileges of any member of this House—unless the. House agreed o
by unanimous decision. It would have to agree that there should be a suspension of -

- Standing Orders. That. would have to be unanimous. The ieave to do what wis wanted L

. _'m the petxtion would also have to be unammous

‘Mr SPEAKER—In relation to the point the honourabie gent‘ieman E}ds put ] do
B not follow his argument that the second stage requires unanimity. The first stageﬁthat
-8, for’ leavewcan be refused by one voice, Therefore if one vosoe can prevent leave
~being granted it requires unan;mlty But if Eeave is given for: this purpose 1 suppose |
- leave was given—the mohon can pass ona majomy It would not reqmre undmmliy at -
: the second stage. . . ‘

Mr I,mnel Bowenflf leave were gwen lhere would be no need to suspend Smndmg

o Orders one would mereiy want 1cave togo ahead aceordmg tothe terms of the petition.

R Mr SPEAKER———AS Isee the posmon the Leader of the House hae a@ked for leave.

- I will need to put to the House the question: Is leave granted? The Deputy Leader of
- -the Opposition has indicated the reason why leave may be refused. That I follow. But

" when I put the question that leave be granted, if there is a dissentient voice leave is not
- - granted. Then the forms of the House would enable certain measures to be taken by the -
* Leader of the House; that is, to move for suspension of Standing Orders which’ would
-require an absolute ‘majority, in which case that would not be unanimity but an

absolute majority. If the motion for suspension of Standing Orders were passed the =~ '

~original motion could be put. Tt would then be passed. or failed ‘on a majority of the
: House Lam informed by the Clerk that 1eave was asked for and was requed '

M Lionel Bowen—With your mdulgence Mr Speaker I wish to focus auent:on
‘on‘the motion for the suspension of Standing Orders, which s what the Leader of the
- House is anxious to have disposed of. T make the point that the effects of carrymg the
-motlon will interfere with the rights and prwaleges of the Housc B :

‘Mr SPEAKER——Tha% goes to tile substance

Mr Llonei Bowem —Yes, the substance I make the pomt thdt 1t is not in order to do '
: thai 1 get that dSpﬁCl into focus, : .

Mr HoEdmg———Mr Speaker

‘Mr SPEAKER 1 notice that 1he honourable member for Melbourne Ports is .
seeklng to catch my. attentlon tht does the honourable member w:sh to dddress

- . hlmself to?

Mr Holdmgwwi suppose I should raise thl‘% argument as a pomt of order and as a

) " matter of privilege. It seems to me that the matter which is raised by the Leader of the

House clearly relates to the privileges and prerogat;ves of this House. In substance this
is an attempt to limit the existing rights that are attached to the prmleges of this
House and the right of members to control their own proceedings. As it is a matter of
. .przv;lege it seems to me, Sir, that, as you are the custodian of the rights and privileges
- of this Parl;dment it is important that this matter not be as it were taken over by the
‘Executive arm of government, no matter how worthy its motives. Because it is a matter
of privilege, and as such it should first of all be drawn 10 your aitention, as the
: custodxdn of the rlghts and prmleges of this chamber Thdt bemg $0, it does raise very
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"senous issues that go not merely ie the rlghts of thas House but also precedents wh;eh S

. may] be estabhshed

1 would have thought———and I ra:se itasa matter of prmlege——-thdt ultunaiely itisga
“matter in which the junsd:ct:on of the House ought to be vested in you, Sir, and quite -
" properly the matter should be referred to 1he ?rwﬁeges Committee whose task would -
. ‘be to advyise the House ‘on the - ‘proper : ‘course that we should take in respect of this -
petition. 1 beheve that that would be a far.more proper course of action than the eourse' SR

‘which we have embarked ‘upon in which a member ‘of the Executive, whatever the

.. motives—and I accept them as being proper motives——secks to embark upon a course

- which has the result of bypassmg both the Chair and the Prmleges Commxttee on what '
“isa matter of pnvﬂege Traisemy pomt in that way S :

Mr SPEAKER—I caEl the Ledder of the Hoase
Mr SINCLAIR (New Englandeeader of ‘the- House) (3 17)—In repiy—m-_ :

- ._-address my remarks to the motion and the two matters that have been raised. /As you, .
"Mr Speaker, have identified, the question now before the House is a motion for the =
" suspension of ‘the Standing Orders. Therefore, the matters relating to leave being

granted ‘does not pertam With respect 1o the suggestion made by the honourable
member for Melbourne Ports {(Mr Hol dmg) 1 fail to see how.a reference to'the
:Prwﬂeges Cemm;ttee -which is a committee of this place, can in any ‘way give to it
- powers greater than tlns House 1tse1f exerc1ses Quite obviously, as'a subsidiary of this -

' Parliament, that Committee ‘can have no greater powers. Indeed, the powers of the i

- Privileges Committee are’ very much the . powers of this piace 1nsofar as ‘they are ~ -

~ delegated:to that Commlttee fora speczﬁc purpose. "You,; Mr Speaker, as the Pres;dmg =

§ ‘Officer ‘of 'this. ehamber .are, of course, a member of this chamber. T suggest that
- ‘perhaps ‘what the honourable member for ‘Mélbourne Ports has been ‘addressing -

himself to is not ‘the guestion of the motion for the suspension of Standlng Ordersbut -~ .

" the substantive motion which would ‘flow if ‘the motion “for the ; suspension “of the

B . Standing Orders is carried in accordance with the rules of this piace. I believe that it is - '

- Iecessary 1o suspend the "Standing Orders because, - under ‘our existing Standing
Orders, there is no procedure for the consideration of a petition other-than by this .
method. On that point ] am in eemplete agreemem w;th my fnend the Deputy Leader o

S ';Of the Oppos;tlon (Mr Llone} Bowen)

8o a petition, wh:ch calls on the members ef thls place to ciehberate on and to react
to the terms of that petition, having been presented to this Parliament, it is necessary
for' us to ‘consider it. I believe that it is necessary, therefore, for a procedure to be
devised whereby the petition can be considered. That procedure is achieved by the

suspension of the Standing Orders. [ believe that this House should support the motion

- for the suspensmn of the Standing Orders whereupon we can then deliberate on the
question of the substantive motion which relates to where, in what way and with what
-restraints the actual petmon presented to the Parhament should or should not be
.accepted ' : : : SR : :

I suggest that there is every reason why the Parhament does need to deizberate on
~the substantive questmn for it is.a matter which, whilst it may not have arisen very L
often, has in fact arisen on a number of occasions previously mcludmg, lunderstand, in
1963, and more recently on another occasion involving a case in Queanbeyan of which -

" we are all cognisant, and with tespect to another case now before the courts, I do not

' think that ‘any of us particularly wish to address ourselves to issues outside this-

' ehamber that may or may not at any future time be before the courts but I think thai as
.a parliament we do have a real responsibility to ensure that we do take a point of view
'whxch sets a precedent fmm wlnch on future occasions the courts i:tlgants ar:d indeed
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+ members of this place can know .on what occasions and.in ‘what circumstances the

o '-.procedures of this House in the form known s Hamam’ can’ bc turned to and used .

- owithin those proceedmgs in other places.

SRR 8 therefore, would: contend that it is absolutely essentlal that we do ﬁnd .
proceciure to consuicr the substantive motion. Of course the only way to do that is to -

.' .suspend the Standing Orders. 1 think that the honourable member for Melbourne -

Ports might wish to express in’ discussion on the. substamwe motion a point of view
whtch might reiate toa way by which: th1s sort of matter could otherw1se be cons;dered

Mr SPEAKER —There is Do course open 1o me other than to put the motion for the'. -

' '_su‘;pf_:ns_ion of ‘Standing Orders. If it is defeated, that will be the end_ of the matter, -

-although with notice it can be given a rebirth. But, if the matter is carried, it will come *. " -
forward for discussion. I intend to .put that motion. Before I do. so, T will hear the - -

'honourdbie member for Meibourne Ports, who'i is seeking to attract my attentlon 2

Mr Holding- mwThank you, Mr Speaker. In Lhat case, | ask fora spec1ﬁc ruling from

you, Mr Speaker, because I think an important matter of precedent is involved. T ask

“you to rule specifically whether it is appropriate, when a petition presented to this -

- House which clearly raises a matter of privilege that that matter procedurally it ought
first be referred to the Chair and-the Privileges Commmee rather than being handled
by the method that is now being adopted. I raise this matter speclﬁcally and seek a

o ruimg from you, Mr Speaker, because thmic the procedure that we now estabhsh wzll
. set some very important precedents,

.Mr SPEAKER---1 will respond to what the honourable member for Mciboarne '

:Ports has said, Fxrstly, 1 was informed by the Clerk of the nature of the. petition. 1
. informed myself as to what possxb!e 3Ci10ﬂ may be taken by one or more mermbers of -

- the House In fact, when the petition was_read out, no action was taken However o

given the nature of the petition, it was obkus that there had 1o be a response, and that |
"response. may have been to do nothing, which in itself would have been a response,
Alternatively, positive action needed to be taken. The fact is that, under the Standing

. ‘Orders, action would have to come from a member of the House and the Leader of the

House normally would be obhged to fulfill:the requirement of brmgmg the matter
- before the House which, as I perceive it, is what he has done.

" ‘Before doing so, the matter was brought to me for my reaction by the Actmg
Ledder of the House, the Minister for Business and Consumer Affairs, and I indicated
“to him that in my view the precedents were that this Parliament should do what it can
to facilitate the course of justice in the courts and that we could not obstruct that if we
.-could allow a course to be adopted without interfering with the ancieat privilege of
- Parliament, that ancient privilege being no benefit to individual members but the .
- ability of and the freedom for members of Parliament to speak the truth and to demand
the truth within the Parliament wn;hout actmn bemg taken outside 1he Parhament to
chdllenge what was said.

. Against that backgmund I asked to see 1he motmn Wthh may be moved The
“motion as formulated was done in association with the Clerk, with advisers of the
_ Leader of the House and advisers of the Attorney—Generai I am boond 10 say. that
there was some discussion about item (2). K reads: : :
(2) to the Petitioner and its &egal represemames io adduce the sald ofﬁmal records of thc :

- proceedings as evidence of what was in fact said in the House and : .
The question that arose was whether, in facilitating the JtldlClal procsss that WOuld in
-.any way weaken the privilege of the Parliament rather than add to it. There was some
discussion about that point. The Leader of the House had the responsibility of putting
the motion. He has left it in that form. Having put aside those preliminary points, it is
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S :Cadm'ar_a,A.'G._
- Cairns, Kevm'

- ‘Connolly, D. M. .

'3._now my duty undcr the Standmg Orders m put the motzon for the suspenswn of

- Standing Orders beforc the Chalr
- Question put:

* That the motion (Mr Smclau' s) for thc suspens;on of Standmg Orders be agreed to.' e

. .The House dmded

- _ {(Mr Spcakerth Hon Sii‘ Bﬂly Snedden)

Aycs _ : L
I

“Majority ... L

SRR AYES
S Adermann, ALE.
“Aldred, K.J. . -
Antheny, §.D.
Baillieu, M.
: Baume, M. E.
"B:rney,R T S
. ‘Bourchier, I. W, (Te]lcr)
" Bradfield, J.'M.
- Brown, N, A.
Bungey, M. H..
Burns, W.G. -
‘Burr, ML AL .

" Calder,8.E.

' -Cameron, Ewen

- Carlton, . L. .
Chapman, H.G.P."

- Cotter, LF. =

. -Dobie, I.D. M.
Drummond, P. H.
Edwards, H. R.
Etlicott, R. T,
Falconer, P. D. -
Fife, W.C. -

- - Fisher, P. 8. (Tc!ier}

{Garland,R. V..
~Giles, G. O’H.
- Gillard, R.

" Graham, B. W.
Groom,R.J.
Haslem, J, W.
Hodgman, M.
Howard, ]. W,
- Hunt,R.J. D,
"Hyde, J. M.
“Jarman, A. W,

-_Armi_.tagc, L.
Blewett, N. -~

i 76
232 .

44

3 Johnson Peter .

Johnston, Roger

CONLDLE
o Katter, R.C
LoGKillen, DU ). )

S Lloyd, B
CLuceck, PLE.
'+ Tusher, 8. A,
- MacKellar, M. I. R,
S MacKenzie, AJ, - -
McLean, R. M. .
"McLeay,Yohn . .
" McMahon, Sir Wzlhdm
“McVeigh D.T.
- Macphee, I,M,__':_'
o Martyr, 1R
T Millar, P.C.
' Moore, 1. C.
S Nedl, ML
. Newman,K.E. =
- Nixon, P 1. . 0
-O'Keefe, F. L. o
" Peacock, A. 8.
: Porter,J. R.
“Robinson, Eric
" Ruddock, P. M.
" Sainsbuty, MLE. ¢

Shack, P. D.

"~ Shipton, R, F. "
 Short, LR

Simon, B. D,

““Sinclair, 1. McC. '

Staley, A. A. -

“Street, AL A.

Thompson, D.S. -

- Viner, R. L =0
. Wilson, 1, B.C,
. . Yates, W
. NOES - -
e James, AW
Jenking, H. A, -
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" Bowen, Lionel -~~~ """ Johnson, Keith (Teller)

. Brown, John . . - Johnson, Les ( Teller)
“iBryant, G.M. 0. - Jones,Barry
Cass, M.H: v U UKerin, J.CL
. .Cohen;B. -~ oo Klugman, RVE.
~Dawkins, J.8. v 000 T o Mcleay, Leo
‘Everingham, D N._ L Marting VLI
L Fry, KL oL il Morris, PFL L
- "Holding, A. c. o [T Scholes G.G. D
CHowe,B.L.. .o E.U“‘«n T. L
- -:Humphreys, B.C. [ 7o Wallis, L, G
" Hurford, C. 3. -0 ._'-W_est_,'S,J_._" '
Cnpes, UCE. oo U WS, R
Clacobi, R, T 'Young, ML
Goodhuck,B.J. oo o McMahon, Les . o o
Corbett, .- = v .'FatzPatnck i

' 'Queshon s0 resolved in the afﬁrmatwe w1th an absoiute majorlty

Mz Seholes—1I take a point of order, Mr Speaker I ask for a Tuling from the Chair on

- the question which appears to be before the House and ‘which has been before the

o “House on at least one other occasion; that is, the question of a member’s individual
privileges as a member of Parliament in respect of those matters which he utters in this . -

- House under privilege as a'member of the Parliament. Will the passage of a resolution

_-of this Fouse override or be able to override in retrospect the prwlieges of the individ- .

- yal'member of this House? Secondly, is such a resolution ultra vires the Constitution
“which ‘provides that the privileges of members of the Parhament are not fixed by the

: - Standing Orders nor by aresolution of the Parliament in any way. The privileges are
those which are specified in the Constitution and which accrued to the House of Com- .

mons at the time of the formation of this Parliament. They are open to be altered by the
" Parliament only by legislative form, T am ‘not sure whether it is fair to ask you, Mr

Speaker, to rule now on whether this type of resolution will retrospectively take away

from a member of this Housc by allowing speeches in the Parliament to be used in evi-
"dence against him in a court, the prwafegcs which accrue to him as an mdlvxdual
_mcmber of the Pari;ament and wheihcr itisin breach of the Constitution.

Sir William McMahon—May 1 rcpiy to the point of order. The honourable member_

for Corio is not right. He has obviously forgotten the Sankey case. -
Mr Younnghai does not make the Sankey case dec:saon rlght

Sir William McMahon—I have nothing to do with this matter 1 chd not even know it
was-coming on. I ask honourable members oppos:te not to associate it with me. I wish
_they gave me all the support I would like them to give me. It will be remembered that
the Sankey case involved four members of the Parliament, including the then Prime
- Minister. An information ‘was lodged which was the beginning of a process that might
have led up to eriminal proceedings. The House itself—it was led by the honourable

".member for Corio as Speaker#moved the motion approving of the production of docu-

ments before the Court of Petty Sessions at Queanbeyan. Then, in evidence, it was
argued that they were 1o be produced but they were not to be regarded as evidenice in
the case for some other frivolous reason. The matter was ruled on by the High Court.
‘The High Court has given its decision. I believe that in a case Jike this no privilege
:should be given to any particular member of parhament T rose to argue against the
case put by the honourable member for Corio reprasentlng the Opposition. We should
doallin our power to ensure that there is falrness dnd leSUCC In the admm}stratmn of
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s _]qulCﬁ we should not hold back from producmg documcnts Wthh may be useful in
.makinga decision.

M SPEAKER—Thc mattcr wh;ch the rzght honom‘dble member for Lowe spoke of .
: rcaliy goes ¢ to the substdnce of the matter, =~ '

‘Mr Lionel Bcwenwi wish to speak to the pomt of ordcr Ofieﬂ a dcbale is cioudcd by
some 1rrel_evant factor. The right honourable member for Lowe has mtr_oduced anirrel-
“evant factor. I am not being disrespectful, but the Sankey case related to the pro-
“duction of documents tabled in the House. This petition-does not relate to that at all.
. We are well aware of the problems thiat may arise with privileges of Parfiament. When
" ‘the Opposition was in government, it argued the question of privilege in the Sankey
- case, and lost.” T want to shorten the issue. It has nothing to do with the Sankey case, It -
is a decision of law now that it is for the judges themselves to decide whether privilege
will be granted to any document tabled here, This Parliament lost the case. The matter
- before us is another matter altogether. It concerns debates in Parliament and whether
Hansard can be used in the courts as evidence. 1 support what the honecurable member
“for Corio said. We are talking about the ancient Bill of Rights and the principle thdt
debates in thlS Parhament may not be the sub}ect of test in any other court. -

Mr Smclair~—-As 1 understand thc point raised by the honourable member for COIIO I
* think he needs to distinguish between what I see as the powers of this House covered by .
a resolution and the powers of this House covered by the introduction of a passageof a
~Bill and its subsequent reference to the Senate, its passage by both Houses and sub-
sequent approval by the Governor-GeneraI By resolution we can effect changes:in
‘matters pertaining to our Standing Orders and the procedures and practices of the Par-
liament. With a Bill, we can set down procedures, and indeed faws, which are then
mterpretcd n the courts, If we pass a motion within this chamber, that does not in any
-way affect the interpretation of the law as seen by the courts outside this Parliament.
On the other hand, if we pass a Bill which is within the constitutional powers of the
Parhament 10 pass, it does affect the extent to which the Judgcs in the mterpretatlon of
“the Iaw can apply their ruimgs with respect to the law as 1t is then changed.

I suggest that the - point ralsed by the honourable ‘member for Corio ignores the :
difference between the two measures. In this instance the Government seeks only to act
‘within the powers 'of the Parliament. We $eek in no way to affect ducxswns that may be
“taken by the judiciary. We seek only to produce evidence, The motion which 1 am
“about to move will enable that to be done, but only insofar as our Standing Orders may
be varied for that purpose, and privilege may be waived for that purpose. In no way wiil
any ruling of the Parliament or any motxon of the Parhament affect any ]uch(:lal de-
cision that mlght flow fromit. : .

-Mr Scholes—Mr Spcaker ona pomt of order

' _Mr SPEAKER—IS this a separate point of ordeﬂ _ :
'Mr ScholesANo I want to speak further to the orlgmal point of order dctually
“Mr SPEAKERAI will allow the honourable member for Corio mdulgence

Mr Scholes——l do not reply to the nght honourable member for Lowe. I think his ques-
tion is quite different. It involved matters which arose outside this Parliament. But the
Leader of the House in his last sentence indicated that what is intended by the motion
is that the prwﬁeges of an individual member of this House, in retrospect, will be
waived by a majority decision of this House. The prmieges of a member of Parliament
are bestowed upon him by the Constltuhon and cannot be walved by any other membcr
or the member hlmself : :
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" Hansard is a privileged doc’:ﬂmeht' It wasa privilegeﬁ document évén Befo're'thx's'Pér?

. 'liament was formed. The only way it can cease to be a prmleged document is by pass-_ SR

ing legislation which conforms to the Constitution of Australia to take away the privi-
lege which is attached to that particular docament if this motion is passed and it
becomes the practice that the majority of members - that is, governments—may take

+7away an individual member’s privileges because he, as a member of the. OppOSItl()n is

“unable to obtain majority support, then the Parliament will cease to have any effective

" - privilege. Retrospectivity will apply and a majority of members probably hostile to a - '

-member will be able to determine that that particular member should not enjoy the ;

privileges of Parliament. That is what we are about. T do not believe the Parhament has °
‘the authority to change that situation by resolution. Certamiy the moral authority of a
government, which commands a majority, to take away from an mdmdual member the

“privileges which accrue to ?um as hlS rxght as a member of pdrhament 18 put m questlon _ o

by this motion. "

o Mr SPEAKE‘R»wThe honourable member for Corm has ra1sed a pomt thh me and '

"asked me for a rul_mg I will give such a ruling. The privileges of the House and of indi-

. vidual members in it was originally established by the Bill of Rights. That privilege of = .

' the legislature has been upheld by the courts. The courts have assiduously upheld the
privilege because they are bound to do so by statute, by constitutional convention and
by the assertion of the pr:vﬂege by the Parliament, The Parliament has always asserted
“that przvﬂege and always will, I believe, in our system. What is asked for here isnota
wawmg of the privilege, as I understand it,asl mterpz*el it. What i3 askcd for here —

Mr Sche]esﬁii is the raght to use against a member a prmlcged document

' _Mr SPEAKER—} ask the honourable member for Corio to remain silent. I gave him
.- great indulgence to speak. I ask for him to remain silent, What is asked for here is the
+ facility to take to a court a record: as proof of the fact that the words were said but not
+s0 that they can be challenged in any way, or form part of any general position at law
either of defence or of prosecution. That is the matter which I think has to be very care-
" fully guarded. T give an example. If somebody was sued for a libel and the person’s de-
. fence was that it was reporting what was said in the Parliament it may be necessary for
“that defence to produce the Hansard to show the words were said. In that case I am
sure the Parliament would seek to facilitate the course of law, provided it did not sub-
tract in any way from the privilege of Parliament-—and it would subtract if there were
any challenge to the freedom of the individual member in the Parliament to say what-_
. ever he chose without it being brought into contest outside the Parliament. That is the
: 1ssue as { seeit here—whsihcr or not the pr;wiege will be protecied S

1 have no doubt whatever that every member of this Parliament wishes the prxvxlege to
" be protected, not that it gives any member of Parliament any special privileged position
in the normal usage of the term ‘privilege’; it is an ancient concept which enables
people in the Parliament to speak for their electors, under the Constitution, freely,
without fear or favour. That is the point in question. There has been a petition which
asks for the production of Hansard to prove certain matters which are related to the
. petition. The petition is not being answered according to the motjon which is about to
be moved and which has been circulated, but certain capacity is being given by resol-
ution of the House; and that is to produce the record through an officer. Whether or not
it will weaken privilege is a matter that can be dealt with as a substantive debate. - -

T rule that it is capable of being agreed to by this Parliament. The })a_rliamcnt will have
to make vp its own mind as'to whether the motion will subtract from the anctent privi-

lege of the Parliament. Therefore, the motion will be put, will be argucd dnd wﬂl be re-
solved by the Parliament of its own will,
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5 Mr Lmnel.Bowe.n——'M.r Speaker withoﬁt deiayiﬁé the House .'I r'aise a pbinf of order. 1

: jmterpret your ruimg as saying that it is a matter for the House by majorlty, to deter- '

. mine the situation."We have been making the point that we have no objection to, the o
'matter being resoEved by unanimity but that we eertamiy do have an objee’uen toama-.

. jority decision. I take it that your rulmg is that the majority will suffice?. SHRRY

Mr SPEAKER--I- am Tuling that this'i is a motion and that'the House determmes its

own course of action by the procedures laid down in the Standing Orders; that is, the - :

- motion is moved, 1here is a debate on the motion and then the question is put..
: 'iMr SINCLAIR (New EngiandmLeader of the House) (3 47 )AI move

o That m respor;se 10 the petmon of John Fa:rf&x and Sons Lxmtted presentecf L the House on 28_ §
- August 1979, thls House grants 1eavc S :

(1) -to. the Petmoner and its legai representat;ves to issue and Serve subpeenas for ihe pro- _
- duction of the relevant official records of the proceed;ngs of the House as descnbed in the
T second schedule of the petmon .

{2) “to the Pet;txoner and its legal representatlves to adduce the, sald efﬁCial reeords of the pro— :
e ceedmgs as evidence of what was In fact said in the House and -

(3) “to an approprlate oﬁ‘icer of the House to attend in Court and to produce the sa1d official

"o records of proeeedmgs and to give evidence in relation to the reeordmg of prc}ceedmgs pro-'
"“vided that the officer shall not be required to attend at any tlme whleh would prevent the
: _performance of his dut:es inthe ?arixamer:t :

B As the debate on the mtroductlon has suggestedﬁ o

- Mr Lmnei Bowen - Mr Speaker, 1 raise a pomt of order n rela.tmn to the wordmg of
- the motion. It is a motion that the House. graﬁ_ts_leave 1 submit that we cannot decide .
* by motion that the House grants leave. Leave cannot be granted by a majority decision,

" If one member dissents, then leave is not granted T just make the point that the moﬂon'
.18 worded as though leave is gomg to be granted Ii should not be 50 worded beeduse :

© . leave was refused

‘Mr SPEAKERmRuimg on the posnt of order the Deputy Leader of the Oppos;tlon 19

: takmg the word ‘leave’ and applying it as though it were capable of only a single mean-
. ing. [nfact, in this motion there is a different usage of the word ‘ieave’ from its usage in
. the Standing Orders which deals with leave being sought to enable an honourable
.member to make a‘statement or to move suspension of Standing Orders. This motion
‘refers to leave being granted to a petitioner. Therefore It is ﬂot a mdtter of Ieave bemg

o granted or refused. Tt is a motion of the House. -

Mr Lionel Bowen—With respect Mr Speaker, I thmk that the motion wouid be in
order if it proposed that we just comply with the petition. That is what lt is ab@ut To .
talk about leave relates to the proceedings of this House,

. Mr SPEAKER 1 rale agamst the honourdbie gentlemdn I C&H the Leader of the _
- House. x

“Mr Lionel Bowenﬂwi raise one further pomt of order on another matter dltogether It
relates to Standing Order 124. I know the Standing Orders have been suspended You
 may care to address your mind to it 1mmedlately It states: .- .

© Noreference may bemadeina pet;tlon toany debdte in Parhdment

1 invite you to look at the wording of this petition which asks for the produet;on of
Hansard records over a period from 1965 onwards. I submit to you, Mr Speaker, that
by doing so_the petition is seeking to refer to the debates in this Parliament. I do not
wish to delay the House, but I do not thmk the petlthn is m order in relatlon to the pro-
~ceedings of this House :
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e Mr SPEAKERWThdt is an entlrely dzf‘ferem pomt of order It relates to whether the K
- petition itself is in order. The Clerks have held it to be in'order. Prima facie I therefore .-
" acceptit as bemg in order Dea}mg spee;ﬁeally wrth the pomt of order Standmg Order o
124 states: ; TR

; No reference may be made ina petltlou to any debate in Parhament o

' :: I have always mterpreted that as meamng that a petmon eannot say that the debate

. wasTight or wrong. 'This petition relates to a'different purpose; and that is the provision

“of the record of a debate as distinct from mvolvernent in the debate 1tself I ruie agamst

o 'the honourable gentleman

: _:Mr SINCLAIR—The matter before the House iH] of some eonsuierable 1mportance I -

. understand and appreciate the concern that is expressed by some members of the o

E 'House about procedure Ishall therefore briefly advert toit. Standrng order 132 states:

- A eopy of every petition lodged w:th the Clerk and recelved by the House shall be referred by the L

- Clerk to the Minister respons1ble for the admrmstratron of the matter whreh 1s a sub;ec{ of the
petmon : : Sl :

i Asa result ‘the Clerk referred the petmon to me. [ have a letter addressed to me as' '

"Leadeér of the House, dated 28 August, requiring me Lo act upon it. Members will know

' that under the procedures of this House as set out by Erskine May in the nmeteenth_ :
- -edition of Parliamentary Practtce, there are a number of references to the circum-

o _stanees under which Hansard can be produced In partlcular 1 drew the attenuoﬂ of
~honourable members to page 89 and the pardgraph which reads

- Leave for psoduczlon ina coert of law of evzdence given before the House ora eommlttee —The )
rlghts of the house are emphasrzed by the resofution of session ESIB——_

S Wluch ofeourse was well before E901-~~ .

Which dlreets that no clerk or OfﬁCEI' of the House or shorthand wrlier employed to take minutes
of ev1denee before the House, or-any commitiee thereof shall give evidence elsewhere, in respect
of any, proceedlngs or examination had at the bar or before any comrmuee of the House wuhout

- the speCIal leave of the House.

Of course, it is to that prmelple that the motxon lhat 1 have moved is addressed On 28
August John Fairfax and Sons Ltd petitioned this Fouse to permit certain of the
_official records of its proceedings to be provided to the Supreme Court of New South
“Wales in connection with proceedings before it. Proceedings have been initiated by the
‘honourable member for Reid (Mr Uren) who is claiming damages for defamation from
_the petitioner. The peutioner further seeks ieave of the House to make reference o and
~otherwise to use in its defence the official records which it has requested be provided to
. the court. Honourable mem_b_ers will note from the second schedule of the petition that
‘the records 'sought to be produced extend over a period from 1965 to 1973. The pet-
itioner also has requested leave of the Housge to issue and serve subpoenas for the at— ;
_ tendanee in court of those persons who took the record of the proceedmgs concerned.”

_ _Thrs is not the first occasion that the Parl:amem has been asked to agree to assist the
courts in their work. On ohe occasion in 1963 this House gave ieave for two Hansard
reporters to give evidence in actions in relation to the proceedings in this House the pre-
~ vious year. For the record of this instance I draw the attention of honourable members
to the Votes and Proceedings of 7 May 1963, page 464. Honourable members will also
- recall that in 1976 the House gave leave for the production to the court of certain
- papers that had been tabled in the Parliament. For the record of this instance I draw
‘the attention of honourable members to the Votes and Proceedings of 4 June 1976 on
page 247. There are quite a number of modern cases in whreh the House of Commons
has aeted elmrlarly : :
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-_It is agamst that background that 1 have movaé the' prcscnt moncn It is éemgncd to
" enable the records in guestion to be produced in court by an: dpproprlaic officer of this -
" House and to enable the petitioner to adduce the official récords as evidence of what .~
was in fact said in the Parliament.:It will be noted; however, that the leave ‘to be
- granted will go no further than to make it possible to establish what was in fact said, It
“will not allow the honcurabic member tobe mtermgated in relation Lo his statermnents in -
the House—that is, the leave to be given takes full account of the duty of this House to
. maintain the fundamcmal nght of freedom of speech i in the. Parliament. That rightis -
“guaranteed in Article 9 of the Bill of Rights 1688, whlch declares that the freedom of

e spcech and debates or proceedings in Parhdment ought nct be nnpeachcd or qucsucncd e

in any court of placc out of Parliament.

"The motion 1 have moved is in accordance wnh thc prmc1ples enuncxated by thc ccurt -
~“in the case cited by the pctmoncf in paragraph 5 of the petition. That case, the Church
- -of: Smcntology of Calfornia v. Johnson-Smith, is reported in 71972 1 All England
Reports at page 378. In that case the court noted with approval the submission of the
Attorney -General that Hansard could be read simply as cvxdencc of fact—whai was,
“in fact, said in the House on a particular day by a particular person. Thé court went on

to say that the use of Hansard must stop there and that counsel was not entitled to '

fcomment on, what had bccn sald in Hansard or to ask thc ]ury to draw any mferences
fromit.’ : -

‘We ccrtamly seek. to contam thc dpphcaiton cf thc mctmn bcfcre lhc chsc lo tha,t
constraint, as mlcrpretcd before the court on that occasion. The court then saw.the
general prmc1plc as quite clear. It was that Hansard must not be used in any way wh:ch
might involve questioning, in a w1dc sense, what was said in the House, as recordedi in
Hansard. The motion does not give leave to the petitioner in.the terms requested nor
should this House do so. 1 have outlined the principles that have led to my moving this
motion in the terms set down, bccause it is appropriate that they be generally under-
stood. To the extcm that it is possible, we all wish to assist the work of the courts and

© the-administration of justice. We must do S0 only 10 the extent tha,t thc nght to frccdom

of speech in this place is not put at rxsk

" There are, w1thm the’ petmcn “two mdtters that 1 would hke brmﬂy to drdw 10 the
_‘attention of the House. The first is one that concerns me, and for this reason I have
- asked the Clerk of the House to consider whether some amendment might be necess-

ary. In clause (1) there is reference to ‘the producnon of the relevant cﬂ‘icxa! records of

the proceedings of the House as described in the ‘second schiedule of the petition’. The

~ honourable member for Reid (Mr Uren) has drawn my attention to the fact that in the
petition only certain pages are referred to, with respect to certain dates. It could well be
that those pages do not contain the whc]e of the speech made by a mcmb_er in the Par-
liament on a particular day. I believe that there would be dificulties if only part of a
member’s speech in the House were to he guoted from, and not the whole of that -
speech. I, therefore, intimate that I will seek leave to dd_]OUI‘Il this debate in order to .
ensure that we can pick up the point which has oniy just been raised with me by the

~honourable member for Rczd and which I behcvc is a pomt of which very serious

“-account needs to be taken. -

The secorzd point rclates to the wcrdmg of clausc (2) Th[S is one. wi"uch you, “Mr
Speaker, very correctly drew to my attention and the attention of the Attorney-
General {Senator Durack). Following our discussion, [ have consulted on this matter;
_that is, the extent to which the words in the latter part of clause {2) are in fact a re-
~ straint on the appi:catxcn of the motion or an extension of it. Jt was suggested by you,
Mr Speaker—if I may refer to this in the House-—that the words after *proceedings’
© . might be deleted; in other words, that clause (2) should only read: ‘to the Petitioner and

o4




- its: 1egd1 representatives to adduce the Sdid oﬁic;ai records of 1he proceedmgs That. RS

S means that the words 'as evxdence of wha‘i was n fact saxd in 1he House %hould be -

s _-deleted

“The Attorncy anti those who adv1sc us do not favour that course. They beheve tha‘i the.

S present wording is prefcrablc It is for that reason that i now submit it to 1he House, as_
. -the Attorney, who has been consulted, feels that there is'a greater Testraint on the use
" of the official records if those words are included. As I have ifitimated, the honourable |

‘member. for Reid has suggested that there i is'a nec:eqsary amendment to clause (1) of
- the motion. ‘As it i an amendment. whlch necds {o be senousiy considered before the
‘debate in the chdmber is concluded Isuggest that I might seck leave to continue my re- -

o marks at a later hour, 50 that we can pick up the point that the whole of any member’s

;speech shoalci be referred to the court not a part of it, as it is in terms of the wordmg _
“that now appears in clause (1)

Mr SPEAKER- ~The Leader of thc House has asked for chve to contmue hls remarks -
“at a later hour. this day, If that is agreed to by the House it will have the effect of

" adjourning the debate. I notice that the honourable member for Melbourne Ports is

" standing. 1s he w:shmg to speak to the substance of the motion or docs he w1sh to tdke '
‘3 pomt of order" Iwill hedr him mxtially : : :

' "'Mr Holding I wanted to speak to'the substancc of 1he motron but I aIso wxsh to give
‘notice of an amendment which may well cause the Lcadcr of the House (Mr Smc}a}r)
to conmder his course of action. My amendment would be: G o

" That ali words after ‘House’ {second occurrmg) be omitted with a view to wbst:tutmg the foilow—
. mg words ‘refers the matter to the Commitiee of Prw:lcgeq fori mvestlgdtmn and report’.

Jam hdppy to dddress myseif to the substance of what the Mmzster has sald and at the
same time, to the ameodment ' : i

~Mr SPEAKERw —I wﬂl not permtt that. I must deal with lhe maltter Wthh 15 before the

~* House at the moment. The honourable member for Melbourne Ports has given notice

of the dmendmcnt he would propose to move at the appropriate time. If the request by
" the Leader of the House is accepted by the House, that will, of course, adjourn the de-
bate, and at a [ater time the honourable member can decide whether he will move his
amendment. In the meaot:me if the request of the Leader of the House is agreed to 1t
Cwill gwe h;m an opporiumty 1o cons1der the proposcci amendmen{ :

- My Holdmg—i do not wisk to lengthen the debate, but it does séem to me that what I
"am proposing to the House in my émendmcat ss a qmte differem and subsidni:ve
method of approeaching this malter. '

Mr SPEAKERwThat is apparent. The honourable gcntieman need not proceed any
“further. It is pcrfectly apparent that the amendment the honourable gentleman pro-
~ poses to move is a different method. But I must deal with the procedures of the House

.as they arise. ' What has arlsen is a request from the Lcader of the House 1o commue h:s
remarks at a later time. :

Mr Lionel Bowenﬁln an cndcavour to assist the House let me say 1hal i Lhmk it
would be quite reasonable to continue this debate on the understanding that if the
Leader of the House {Mr Sinclair} wanted the motion to refer to the whole of any
Hansard speech there would be no objection from this side of the House, I think it is
‘important that we get on with the debate on the principle of whether it is a question of
“privilege that the House ought to decide one way or the other. I just make that point, as
- the Leader of the House has some technical difficuity as to what is in the second sched-
ule. We will not be arguing that. We are arguing the whole principle of what privilege
is all about, not the question of a page of a-speech or a complete speech. I say that, Mr
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. Speaker, because this is a matter for serious consideration and I believe that we ought

* to deal with it and dispose of it, There are a number of people who wish to participatein | 3

- ‘the debate. I also invite Government members to have a look at what is happening here, -
_because it has nothmg to do with personahtles o1 politics and. it has everything to do .

. with prmlege 1 invite all honourable members to look at the request that has been | :

“made by the petitioner and what I believe should be refused I am only makmg the

B point that the debate mlght contmue—mw i

o Mr SPEAKERMOrdcr' The pomt is made Does the Leader of the House w:sh to pur- '

Cske 1he point of seeking leave to continue his remarks ata later time?

'-Mr Sinclair-—Yes, Mr Speaker Twishto pursue the pomt of seckmg 1eave to contmue

my remarks at a Eater stage. It might well be that we will accept the amendment to be .

‘moved by the honourable member for Melbourne Ports (Mr Holding). However, T am

not too sure of the time factor and 1 need o check on that to see whether thdt presents’ L

any pamcuiar problems :

'Mr Scholevar Speaker 1 take a pomt of order I want to makc a pomt for consuier-
_ation by the Leader of the House in the redrafting of the motion. The terms of pr1v1lege_
-on the publication of remarks by a member, even by the member hlmsc%f‘ have a conse-

‘quence upon them, namely, that no remarks may be taken or published ‘out of context,
" and that inctudes where a total speech of a member is taken out of context..I only ask
that the Leader of the House, when he is redrafting hiS motion, take inte account the
‘fact that merely havmg a total speech mlght not mamtam the context of the remark% or
' _[the totainy of the debate. - SR :

Mr SPEAKERMThe pomt is tdken

: Mr Hodgmanw\flr Speaker 1 seek your mduigence to raise one smdll draftmg matter
tobe considered by the Leader of the House?

. Mr SPEAKER—The honoumble gen%lcman has thdt mdulgence He may proceeé

S M Hodgmanﬁl will not deve_lop 1t_ in detaﬂ, b_u_t, in _rel_atlon to the opinions given by
. yourself, Mr Spcaker, and by the Attorney, T commend to the Leader of the House the
" point that if it is the view that the latter opinion is to be followed—and 1 do not express
“a view one way or the other, as to which is the better—if he wants to make the point
~'that he says he wants to make, dft_er the wc_)rd ‘proceedings’ the word ‘only’ should be
added so that paragraph (2} of the motion would read: ‘to the Petitioner and its legal
' representatlves to adduce the said official records of the proceedings only as evidence of
whit was in fact said in the House’. I simply commend that to tine Lsader of the House
. if that is the course that he w;shes tof ollow.

Mr Smciair—mMr Speakcr may I say with your mdulgencc that i hclVC }ust checked on

' the timing factor and there are obviously very real implications in this motion. I believe

that it would be advantageous were the matter to go to the Standing Committee on
Privileges for its investigation, It would enable adequate consideration to be given to
- the wording. I think, therefore, proceedings might be expedited were the House to
taccept the reference made by the honourable membr for Melbourne Ports {Mr
" Holding) and then the amendment of which I gave notice could be taken into account
by the Standing Committee on Privileges at the appropriate time together. with tiaose
-remarks made by the honourable member for Denison {Mr Hodgman}.

Mr SPEAKER— The way in which this can be handled is that T will put the qucstlon
that the right honourable gentleman have leave to continue his remarks at a later time.
1 indicate to the House that T will rule that an issue of privilege arises here and will send
- it to the Privileges Committee for consideration. The right honourabie Leader of the

Hoase has sought leave to contmue his remarks at a later hour :

66




. 'Leave granted dehate adjourned

i Pr:vnlege

M S?EAKERkOn the basis ef what 1 have heard in Vthe preeedmg debate, 1 mdma{e' :
. to the House that I believe an issue of prmlege arises. I wﬂi refer ihe matter to the:

RS Prmiegcs Committee for report to me.

LEAVE OF HOUSE FOR PROD‘{JCTION OF D()CUMENTS AND
;" ATTENDANCE OF OFFICER AT COURT PROCEEDINGS T

: _'-'Mr SINCLAIR (New hnglandeedder of the House) (8.47)—Mr Deputy Speaker
" in‘accordance with Standing Order 95 I raise a matter- of prmlege Followmg the dES- =
_'cussmn in the House earlier mday I move Sl o

: '_ That the petltner; of John Fairfax and Sons lelted presenteé to the House on 28 August 1979 be' '

" referred to the Committee of Privileges for consideration and advice as to whether the petition in '_
. whole or in part or any matter raised by it can be acceded to without derogation of the privileges -

- ofthe Parhament or of the Members of the Parllament and if so, the form in whlch 1t m]ght be 80
'_acceded fo. o : : : R

Mr LIONEL BO‘WEN (ngsford Smlth) (8 48)~The Opposmon has no Ob_]eCtIOIl :
_-'to that course, I just say that this petition opens new procedures that have never been .
dealt with in this House before. It differs from any petition that has been discussed pre-
-~ viously. It is without precedent. I think that all members of the House ought to be con-

cerned as to their privifeges. I suggest that they all take an interest in the petition and
* what it means to them and make whatever submissions that they think fit to the Privi-

- leges Committee, rather than just assume that the Committee will do all the work The -
* . petition, if acceded to, will mean that whatever is said in the course of debate in this

" Parliament in future can be the sub)eet of exammatxon in the witness box, particularly
. on the question of credibility. So this is a very major step forward. 1 Should hke all :

= . honourable members to take an interest in it on the merits of their r;ghts

'Mr SINCLAIR (New Englandﬁl,,eader of the House} (8.49)—in reply— Mr Deputy
" Speaker, with vour indulgence I should like to endorse the remarks of the Deputy

+ . Leader of the Opposition (Mr Lionel Bowen). The Government is certainly not trying

- torush through this matterina way which denies proper and adequate consideration of

" the matter of privilege. Indeed, it is for thaf reason that I have accepted the suggestion
of the honourable member for Melbourne Ports (Mt Holding). However, [ suggest to

the Committee that I do not believe that the matter can be left for unduly protracted .
* debate. I think there is a necessny for this matter to be considered when the House re-
sumes after next week’s adjournment. T hope that it might be possible before the end‘of
- the week after we resume for the House to consider the Commlttee § report dnd for 1he
' -'Parliament then to take its demsmn on the matter. -

" Quest:on resolved m the afﬁrmatwe

11 September 1979, pages 897-—8 e ' s .
Mr SPEAKER (Rt Hon. Sir B:ily Snedden) took the Ch&l!‘ at 2 15 p nt., dnd read
prayers. B
MATTERS OF PRIVILEGE Ea

< Mr SPEAKERMI have received a telegram from the sohcxtors actmg on behalf of
John Fairfax and Sons Ltd in relation to a petition presented to this House on 28
August 1979 which the House referred to the Committee of Prmleges on 30 Augusi o
1979 for conmderanon dnd aclwce The telegram re&ds as fo Hows: :
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. _Thé Gefa:ﬁation prode:edmgs between Mr 'Tom.Urcn and John Falrfax.and Sons Lifnlted our ch-
. ent were settled by order made by consent Gf the partzes by H[s Honour Mr Justlce Nagel aﬁer
" the case commenced yesterday : . SEREE

dn thc cucumstance,s ne further steps wnth rcspect to thc petltlon need to be takcn A formal lct»_
: ter Foilows _ .

: S - : : = Stephen Jacques and Stephcnj

L Mr SINCLAIR (New bngi&nd mLeadcr of 1he Hoase}~~Mr Speaker followmg the
“presentation of the telegram to which you have just adverted, I seek Jeave to move a .
motion to rescind the reference of the petition to the Privileges Committee. Tn so doing,

- 1 indicate to the House that it is my understanding that the “honourable member for
< Burke (Mr Keith Johnson) intends to raise as a matter of privilege an order issued in

-that case by His Honour Mr Justice Begg. I intend thereafter to'move a motion for a '

'_ ‘further reference to the Privileges Commzttec
._Leavegranted : S R o
“Motion (by Mr Smcialr) agrced w0 _ :
That the resohmon of the House of Reprcsema{wes of 30 August 1979 refcrrmg 10 Lhe Com—

" mittee of Privileges the pctmon of John Fasrfax and Sons L1msted prcsemed tothe House on28 Y

_' August 1979, be rescmded

S Mr KEITH JOHNSON (Burke) (2 IS)MI Taise a matter of pnvﬂegc It has come to
- my notice that in the Supreme Court of New South Wales on 23 August 1979 Mr.
Justice Begg xssued an order in the case of Uren v. John Fairfax and Sons Ltd, The
effect of the order as [ understand it, was to permit the use in court for a limited pur-
pose of certain records of the proceedmgs of this House Et 8 well known that by the _
“9th Article of the Bill of Rights, it was dedared : - :

" That the freedom of speech and debatcs or prot.eedmgs n Parimment ought not to be_
- 1mpcached or qucstloned irany court or place ¢ out of Parliament. -

‘That is a direct quote from page 77 of the 19th Edition of May s Parlmmenmry Prac- .
tice. It seems to me Mr Speaker, that the action of Mr Justice Begg may have mfnnged

‘the privileges of this House. T ask for your ruling. whether ﬂ]ls is an appropnate matter

Lto be referred {0 the Cemnuttee of anﬂeges '

Mr SPEAKERﬁ—I have ‘had the opportumty of seemg the order of Mr Justlcc Begg I
“have had the opportunity also of cansultations with the Leader of the House. A-motion
~which I understand the tight honourable gentleman is about 1o move has my concur-

rence, I_thmk that that motion, if passed by the House, will encompass the matter
 raised by the honourable gentleman without identifying it as the sole issue. Jt is a

- broader issue. I therefore will call upon the Leader of the House to move his motion. 1

Cam quite sure thc honourable member for Burke will be satisfied that the matter will be

_incorporated within that motion if it is pdbSCd by the House.

Mr SINCLAIR (New England—Leader of the House) (2.21 )L move:

. ‘That the following matter be referred to the Committee of Privileges—The extent to whzch the

House might facilitate the administration of justice with respect to the use of or reference to the
" records of proceedings of the House in L’ne Courls w1{h0u{ demgat;on from the Prmleges of the
House, or of its Members. :

This motion, in its wider compass, picks up pari of the purpose for the earlier reference
to the Privileges Commitiee. In this chamber there is obviously a concern as to the
extent to which proceedings should be made avaiiable to the courts in future instances.
Whilst the honourable member for Burke (Mr Keith Johnson} has raised a specific
matter, the Government feels that there would be more benefit for the consideration of
* this chamber if the Privileges Committee were to look at the matter in the broad rather
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5 _than n the parhca%ar I would thereforc commend th:s bro&der motmn for acceplance _ B

by members of the chamber.

: Mr UREN (Rexd) (2. 22)wMy case W1th John E:ﬂﬂ'fdx and Sons Ltd has been ‘settled.
‘An apology was tendered today-on the ed:tonal page of the S ydney Morning Herald.

“Mr LIONEL BOWEN (ngsford Smith) (2.23)—Without quibbling with the -

“words in the motion, in an effort to expedite the matter and to agree that somethmg

should be decided by the P‘";vﬁeges Committee, T wish to state that in the case in ques- -

 tion the idea behind the petition was 1o use the Hansard of this House to cross-examine

a member. T think that is an infringement of privilege. I do not think any petition, no

- maiter which side of the House it comes from, should ever be.granted unless the House

. is unanimous that the course of justice would be furthered. One cannot have the cause

of justice furthered by a majority of the House. The rights of the House belong to each
member and should not be transgressed by a government or by anybody getting the
numbers and saying: ‘I am going to make certain that what you said in the House is

- going to be the subject of cross- -examination in a court’. I think the rule is clear, as re- - '
.. ferred to by the honourable member for Burke (Mr Keith Johnson). The Bill of nghts :

~ ‘gives certain freedom of expressmn in this chamber. If what each of us says in the
- course of that expression is going to be the SUb_]eCf. of cross-examination in the witness
box, we lose that freedom. I do not think it is a matter for any court to determine.

1 make this pomt This House is a court in 1tse1fﬁa supreme courtw-—to try to regulate
_the conduct of members. If a member transgresses the rights of individuals, we, as a
parliament, can deal with.that member and can expel him. There is a sanction on our
‘behaviour here. But to inhibit us on the basis that perhaps we are not allowed to say
something, because if we do we can be the subject of legal action which will be the sub-

" ject of cross-examination, I think, is an inhibition of our rights. Whilst everyone is

anxious to facilitate the cause of justice, T do not think the motion ought to be on that
basis. I do not want to alter it now, but I want to say that if and when it goes to the
8 anﬂeges Committee, members of the Committee ought to look at the rights of each
and every one of us in this chamber on the basis that those rights are in no way inter-
fered with unless the House unammousiy agrees that such actjon can take place.

Mr SPEAKER—I will ensure that the point made by the Deputy Leader of the Oppo-
sition goes to the Privileges Committee if, ‘as 1 anticipate, the House approves the
“motion. The Privileges Committee will have to consider this matter in detail. T am sure
it is the will of the House to facilitate the courts to the extant possxble without dero-
gation from the privileges of the House.

~Question resolved in the affirmative. 7

69




APPENDIX BI L

REPOR’I‘ OF THE UNITED KINGDOM |
: COMMITTEE OF PRIVILEGES :: : '_ By

L _';REFERENCE 'm OFFICIAL REPORTS OF

DEBATES IN COURT PROCEEDINGS

FIRST REPORT

FROM THE

COMMKTTEE
OF PRIVILEGES

o TOGE’THER WITH THE PROCEEDINGS OF THE |

COMMITTEE R

Sessmn 1978 79

REFERENCE TO OFFICIAL REPORT OF
DEBAThS IN COURT PROCEEDINGS

Ordered by The House of Commons to be prmted R
_ = 7th December 1978 : TR

" LONDON ;Y-

HER MAJESTY S STATIGNERY OFFICE
C . : : 40p net : .




S : Tuesday 29 October 1974
L Ordered That a Committee of Prwﬂeges be appomled

. Monday 18 Novrzmber }974 S -

o Ordered That the Comnnttee of anﬂeges do consist of Seventcen Membcrs »
o .Ordered That the Commlttee have power to send f or persons papers and records
Ordered, That Sixbe the Quorum of the Committee, P ‘
- ‘Ordered, That ‘these ‘Orders, and the Order rclatmg to Privﬂeges made on 29_

“October, be Standmg Orders of the House umﬂ the end of this Parhament ——(Mr '
: Walter Harrzson) .

: Ordered “That Mr Attorney Genera’i Mr Arthur Bottomiey, Mr Edward du Cann, -
. Mr Hugh Fraser, Mr Edward Heath, Mr Cledwyn Hughes, Mr Sydney Irving, Mr Tan
“Mikardo, Mr John Peyton, Sir Peter Rawlinson, Sir David Renton, Mr Edward Short,

- Mr Michael Stewart, Mr G. R. Strauss, Mr Jeremy Thorpe, Sir Derek Waikcr—gmith i

R and Mr Frederick Willey be members of the Committee of Privileges. ..

Ordered That the members of the Committee of Privileges nominated this ddy shali o
_ conthﬁ to be members of the Committee for the remainder of this, Parhament '

Ordered Th'a&~ t!ms ’oe 2 St&ndmg Order of the House, —(M rWal ter H arrwon )

- Changesmthemember9h1p0fthe Comm;ttee SRR S
On 28 February 1975 Mr Edward Heath was discharged and Mrs Margaret

' Thatcher was added to the Committee.

"On 1 November 1976 Mr Michae} Fooi was added to the Comm;ttee m the place of o

o .-_Mr Edward Short,

* On 26 November 1976 Slr Peter Rawimson and Mrs Margdret Thatcher were dxs~
charged and Sir Mlchael Havers and Mr _Wﬂham Whltelaw were, dddcd to the
: Commlttee :

S onT February 1978 Mr Johr: Peyton was discharged and Mr Franc1s Pym was
: 'added 1o the Committee.”

o ‘On 17 November 1978 Mf Franms Pym was dl‘;charged and Mr Normaﬂ St johne.
Stevas was added to the Commzttce _ _
' ' Friday 10 November 1978

L Complamt having been made by Mr Christopher Price, Member for Lew1sham
‘West, of the production of and reference to the Official Report of Debates in this

" -House, without the leave of the House having been obtained, at the Central Crlmmdl

Court, in the case of Regina v. Aubrey, Berry and Campbell; ' :

. Ordered, That the matter of the complaint be referred te the Commxttee of
- Prwlieges m(Mr Chrzstapher Przce) - :

1




MRST REP] _RT

The COmmlttee of Prwileges to whom was referred the matter of the proéuct;on of
. dnd reference to the Official Report of Debates in this House, without the leave of the
House having been obtained, at the Central Criminal Court, in the case of Regma V.

e Aubrey, Berry and Campbell have agreed to the foliowing Report —

: .“Your Commlttee have éxamined the circumstances in whach itis alleged that the :
: OﬁiCIaI Report of Debates was quoted in the course of the trial of Aubrey, Berry and

o -.Campbell at the Central Criminal Court in November 1978. They are indebted to Mr

“ . accompanied by the official shorthand writer’s transcript of the relevant parts of the .-
. proceedings. Your Committce fully accept that, on the facts as initiaily disclosed to Mr. .

' Speaker ‘this was a proper case for their ‘consideration; and the more so-since it has
" given them an opporzumty to examine the rules and practlce of the House in this re- -

Speaker for supplying them with copies of a letter addressed to him by the trial Judge,

. gard. However, from these documents they are satisfied that neither the Judge nor

- Counsel for the Crown made use of the Of‘ﬁmai Report ina manner wh:ch could aﬁeet .-
the prwﬂeges of the House. ' : .

“2. 'The ‘practice of the House Wthh prevents reference io the Oﬁmdl Report in
‘Court proceedings except after leave given in response to a petition appears to have de-.
“veloped out of the Resolution of 26th May 1818 which in terms merely requires the
- leave of the House to be granted for the attendance of its servants to give evidence in re-
‘spect of the House’s proceedmg% The Resolution continues to provide an essential pro-
‘tection for the House i in the matters to which it strxctly relates but Your Committee
. consider that no purpose is served by its extension to the requirement of leave merely
- for reference to be made to the Official Report. They believe that the provisions of .
Article 9 of the Bill of Rights, reinforced by the care taken by the courts and tribunals .
to exclude evidence which. might amount to mfrmgement ‘of parliamentary prmlege
~amply protect the House’s privilege of freedom of speech. Your Committee accordingly
- recommend that the practice of presenting petitions for leave to make reference to the
‘Official Report in Court proceedings be not followed in the future and that such rcfer— .

ence be not regarc!ed asa breach of the prmleges of the Houee
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S - APPENDIX B R T PR
: ‘HANSARD’ AND OTHER DOCUMENTS AS EVIDENCE IN THE
s COURTS - U
Memorandum by the C!erk ofthe House e
: : : 'I‘he Praet;ce of the I—Iouse '
The Resolunon of 18 ! 8 and its eﬁ’ect in the House

1, The practlce of the House in relation to the product:on in’ court of evrdence s
relatmg Lo its proceedmgs i8 governed by two reso!utlons of 26th May 1818 in the fol—_ 2
lowmg terms: - ° : P RS

(a) ‘That all’ witnesses examined before th:s House or any commrttee thereof are

entitled to the protection of thls House in respect of anythmg 1hat may be sasd R

by them in their evréence

() "That no clerk or officer of th:s House or. short-hand wrrter empioyed to take :
"I ninutes of evidence before this House, or. any committee thereof, do give evi-
I dence elsewhere in respect of any proceedm gs or.examination had at the bar, or
o .before any committee of this House wrthoul the specral leave of the House.! :

2 It seems clear from the wordmg of the Reso%utrons and from the report of the de- - .
_ '_ _bate thereon? and the ruling of Mr Speaker Manners-Sutton givén on the previous
" day,? that the matter which the House had chiefly in mind at the time was the pro-

duction.in court, by the Shorthand Writer of the House, of evrdenee ‘which had been

“taken before a commrttee Nevertheless, use is made in the second resoiutron of the
- word ‘proceedings’ in a way that cannot be unambrguously restricted. 1o the ‘words

““examination had at the bar’ which follows it; and in his ruling. of 25th May Mr
" Speaker said. that it would be impossible to afford witnesses protection unless the
o House had some restraint on the manner in which ‘either: its proceedmgs o1 iis wrt-
.. nesses’ were produeed in evadenc:e before the courts of law. :

3. Infact, it seems clear that the broader mtc,rpretdtlon “of the word proaeedmgs

L even if not present in the minds of Members at the time of the passing of the Resol-

- ution, was early adopted On7th February 18314 Petition-was presented for the pro-
“duction in'evidence of a copy ‘of ariother Petition previously made to the House (this, as

far as can be ascertained, is the only instance in which the question for leave to produee
“adocument before a court was negatived)’; and on 4th August 1845 ledve was gwen for

g _the first time for the’ proéuctron of Reports of certain debates 5

4, Whether the word proceedmgs contamed in the second Resolutlon is used in the
~broad sense, or restricted to those proceedings which aré concerned with the takmg of
_evidence, the Resolution imposes no specific barrier upon their being taken into con-
sideration by the courts; ‘all that it _purports to dois 1o prohibit the servants of the
‘House from attendmg the COUITS 10 assist in such eonsrderatron unless the specral ieave
of the House be given. - DR

' 5 In one respeet ‘the Resoiution $ terms dppear 10 be more restrrcuve than the prae— :
tice wmch had previously obtained, Mr Speaker Manners-Sutton observed in his ruhng

" of 25th' May that all the instances that he had considered concurred in show:ng thatan .
application.for permission had ‘cither been made to the House of Commons or to the

L ACI(LBI8) 389,

- 2 Parl, Deb. (1818) 38, 0. 956-7.
“3ibid,c 919,

. ACE(1830-33)217-8. ..
$CY 1845888,
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g B Speaker 1ndeed ‘on an earher oeeasmn appheatron for the same Shorthand Wrrter s

- attendance had been made to the Speaker personally and had been granted by him. - g

. The formal eﬁ'ect of the Resolution, therefore, was to place the discretion whether or

" not to grant permission exclusively in the hands of the House; but it appears to have be- -

~“come established by 1844 that ‘during the recess it has been the constant practice for .
. the Speaker to grant such leave on-the apphcatlon of the partres toa surt"’ Reference

to this practice continues to be made in ensuing editions of May, but in the fourth =

{1859) edition a rider was added to the effect that should the suit involve any question -
- “of privilege, or should the productron of the document appear, on other grotnds, tobea
o subject for the drscretron of: the House itself the Speaker wouid decirne to grant the
" requnred &uthorrty ' RN . . .

' .-_-Recem statements of Ihe presem pracuce E

CB. The statement by Mr Speaker Manners- Sutton to whrch reference is made in
: _paragraph 2 above, that the House needed to have some restraint an 1he manner in

whichits proceedmgs were produced in ev:dence before the Courts, appears neitherto +

‘have caused any comment at the time, nor to have required any elaboration durmg the
century:; and a ‘half thereafter; a search 1hreugh the records of notable rulmgs by
. Speakers and their Deputies which have been compiled since 1857 by successive Clerks -
. -of the House has failed:to drsclose any further reference to the matter by the Charr,
' .untrl the occasion which will be descrrbed in the next paragraph o '

:7..0n 18th July 1975 the Solicitor- General presented a petmon for the production“ '

. ':of eleven eéxtracts from Hansard covering debates between the years 1806 and 1975, |

- ‘and immediately moved the relevant motion. It being a Friday morning, no objection

. “-could be taken to the debate proceedmg, but a number of Members expressed disquiet

atthe discussion of such a matter-without notice. When a Member further queried why -

" the approval of the House was needed at all, and whether the presence of Officers of the ~  *
House ‘was essential o the verrﬁcatlon of Hansard Mr Speaker Selwyn Lioyd _1.

L observed

- It may | be that thxs matzer anses out of the desrre of the House to safeguard its documems

and its pmceedlngs and whether that is right or wrong, is not a matter for me to say. The cus-

: tom of the House at present is that the House allows its records to be referred to in a court of

- law or to be proved by one of its Officers only with the leave of the House. Thisis an attempt to
preserve the pr:vrlege ef the House Whether that is good or bad is not a ma{ter for me. ' '

. No Member showed any drsposrtlon to query this descrrptron of the praetrce of the
House; and later in the debate, on bemg asked what would be the result if leave was
refused by the House, the Sohcrtor—General replied: '

“If leave were refused, the court would have to decrde rhe part;cular issues before it wrtheut
the advantage of hav:ng {hese documents R

'.There thus appeared in the context of a srngle debate two authontatrve declaratrons
. the effect of which was to establish that both House and Law Officers were agreed that
" ‘the permission of_ the House was required for the use of its records by a court of law, -
and that Hansard was included among the records to which this rule applied®. There
appears to be no reason to dispute that these two statements, between them, represent
what has come to be understood and accepted by the House as the usual practrce S

CIAL It w1ll be observed that one of the mam causes of the drfﬁcuitles descrrbed m the _

& May (lst edmon) p. 216,
7 May (4th edition), p. 483. R : : '
.- . *The outcome of the debate, which was ad_;oumed and resumed four days iater, was that the question that wais nat decm]ed }
because it appeared on the division that 40 Members were not present (HC. Deb (%974—75) 895 [ !921 37), bed 896 o

CL 220+ 60) No subsequent attempt to seek leave was made
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o prevxous paragraph was the £ act t‘nat the motion followmg the Peutson had beeﬁ made E
" ".without notice. This was not the first time that disquiet had been aroused: by this pro-’
" cedure.-On 28th July 1959 objection had been taken to the moving of such a motion at .

" 'the nme of unopposed businiess, and the quest:on was therefore not propo:.ed from the :-

B Chair; notice ‘of a motion was accordangly given for the followmg day, when it was
“‘agreed to after debate but without' objectiong A similar incident otcurred on 2nd July -

1976 (after the events descnbed in the previous paragraph)*o and on 15th March 1977 - o
* ‘the ‘Solicitor-General ‘moved a motion, of which notice had been given, relatmg toa.

- petition which he had formally deposxted on the previous day (thereby ensuring that its . -
“terms were set out in the Votes and Proceedings before the motion oame to be dcbated) -

L .w1thout making an oral presentation on the ﬂoor of the house!!,

- ‘8. The occas:ons on whloh the Ieave of the Houso has beeﬂ sought in the manner de— Ea
. scribed above since the passing of the Resolution of 1818 have been numerous, and a _ B
. “deseription 'of them all would be of little value to the Committee; it may, however, be -

helpful to list those instances which have occurred since the last war, and a Table an-

- nexed to this Memorandum sets out their details. It has not been possible to compilea . -

similar list of modern occasions when leave has ‘been given not by the House itself but -
by Mr Speaker (see paragraph 5 above) no formal announcement that suchleave has
‘been given is made in the House, and continuous records have not been kept. It is, how- .

. '_ever understood from the. Speaker s Secretary that Mr Speaker has gwen Ieave in t}us_ :
: manner on three ocoasaons durmg the last five: years S

The Practice ofthe Courts L

o 9 Certam acnons in the courts are summarlsed below in reIatlon to the v1ew whlch R
: "oourts have held regarding evidence on proceedings in the House tendered without

ieave of the House, In the main they relate to the Official Report which is the subject of -
-the complamt referred to the Committee. But cases are also cited which bear on the = -
production of evidence of proceedings in the House and of documents other than
" Hansard pub]ished under the authonty of the House wﬁhout keave of the House
insof ar. as they may be relevant : . S :

" Chubbv. Salomons 1851 (2CAR & K74

'10.'In an action for debt for penalties of £500 for votlng in the House of Commons

' w;thout havmg taken the prescribed oaths; a witness being a Member.of Parliament

was asked whether the defendant voted in a particular division. The witness pleaded

" :parliamentary privilege to refuse to answer the .question. Thereafter the following

-exchanges between counsel for the plamuff and the judge are quoted verbatzm from the
Law Report — : :

- Pollock, C.B. ~—Under these cuoumstances 1 shall not compel the w1’mess to answer wnhout )
o 'Eho permlssmn of the House having been obtained. - : :

Bramweiiwl subrﬂlt that 1here 1s no such prwﬂege - ._ . o :
_ Poliook C.B.-As thisis a point of importance and noveEty 1 will consuit the other Judges
- (His Lordship having conferred with the other learned barons who were sitting in banco) said,

“The other judges consider that 1 was rxght in not insisting on the thness answormg the ques- '
t:on without the permxss;on of the House o - N

11. Later the Clerk of the House was’ permrzted 1o gwe evxdence in regard 10 the '
admlmstratlon of the oath, after statmg t_hat he had ‘the permission of the House of
- Commons to glve ewdence in thls cause : O A T S S

" SH.C. Deb, (1958~ 59}61(} ce. 233-4 631-s. :
O WHC, Deb (1975-76) 914,00, 7957, 1130, - :
oA Votes and Proceedmgs, 14th March 1977 H C. Deb (1976#7) 928 e, 314—
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M Carthy v Kennedy, 1905 (The T”m’S NeWSPﬂper March 4th 1905 thzs case IS nor. o
' reported inthe Law. Reporzs) :

+12.The foHowmg exchanges between Glll K C. (Counsel for the Piamt:ﬁ” ) Duke
K C (Counsel forthe’ Defendant) and the COurt (Darhng, L)are seif«explanatory

M Gali tendered Hansard for March 6 and Apnt 18, 1902 under 8 and 9 Vic, c. 113, secuon i
- _' '_:3 which makes Parhamentary journals provable by a copy prmted by the ng 5 prmters12 i

‘Mr Duke said that these were not Parfiamentary Joumals which were totaily diﬁ'erem docu- T -

] ments from Ham‘ard and were signed by the- Speaker '_ S
" The Judge. gThat section does not apply.:. :

: _Wyman ; L
" The} udge —Those are not the Parhamentary 3oumals whlch are sxgned by the Speaker, and
L do not gwe the speeches Ishali not admit the evidence. LR : .

Dmgle V. Assocmted Newspapers Ltd and olhers ( 2QB 1960 405 )

.+ 13. This was an action by the piamt:ﬁ” for libel dppearmg ina newspaper report eon—
:cernmg the circumstances in ‘which ‘shares in"a cemetery were ‘acquired by the

~Manchester corporation. The plaintiff relied in part upon the report of a Private Bill -

 -Select Committee, the Journal and relevant ‘Hansards, and leave was obtained from

“Mr Gali ~I propose to put in the Parhamemary Debates Authonsed Edltson pnmed by o

the House for the documents in quest:on (bt not the Committee’s Minutes of Proceed- =~

~ ings or of evidence), to be given in evidence before the court (see Armex) Theé 'sub-
- stance of the action does not concern the comp}amt before the Committee, but it was
" indicated, or appeared.to be indicated in the opening ‘speech for the plaintiff, that an

attiack was to be made on the report of the Select Committee, and that the attack was, -

.perhaps, to be carried to the extent of i 1mpugmng the vahdrty of the report on the
~grounds of some defeet in pmcedure : o :

‘14. The Sohmtor General {Sir. Jocelyn S1mon) thereupon appeared as amicus curige ;

= 3(w1th Mr. . R. Cumming- Bruce) in regard to the question of parliamentary privilege _
and said that there were two species of evidence in question—the minutes of proceed-

ings of the select committee, which were laid on the table of the House and were not
~published, and what were officially called the minutes of evidence, A réquest for the
productioniof the minutes of proceedings had been made to-the Speaker of the House
" of Commons on behalf of the plaintiff in the action, but the Speaker had refused it-on
the ground that the proper course was for the plaintiff to proceed by petition to the
- House for production of the minutes. No such petmon had been made; and any evi-
- dence relating to these minutes of proceedings w@uld in hkS submlsswn clearly be a .
- breach of parhamentary pnvﬂege . . :

15.-The minutes of evidence were taken down and transcrlbed by an ofﬁcaai short-

.’hand writer, who was an officer of the House, and by a standing re%oiutron he could not

-be called to produce the transcript or give evidence without leave; in this case leave had

not been requested. Any member of the public, however, could buy a copy of the tran-

. script; so that if the minutes of ev1dence could be proved aliunde, for example by being

_anagreed document as in this case, it was unhke}y that the House would treat its pro-
R ductmn as a breach of pnvﬂege . : R

16, It was important to remember that the: Heuse had never formally walved its

- privilege to prevent publication of its proceedmgs There was, however, little doubt

~that if a petition had been made for the production of the minutes of _evrdenee_ agit had

2 Under the Evidence Act 1845, 8 & 9 Vic., ¢. 113 section 3, any copy of the Joumais of e:ther House purportmg to be
_ printed by the printers to the Crown or by the printers to either House of Parliament or by anyor by either of them shail be
-admitted as evidence thereof by ail courts ... w1thout any proo§ being given that such copies were so prmleé ’
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: -_been for the coples of oﬁ’lcxai reports of debates it Wou]d have been ‘granted, It there- S
- fore seemcd that the court ‘could safe}y cons1der a transcnpt of the evidence w:thout R
Loany practlcal risk of collision with the House; but, in his submission, the PrOper pro- . -
“cedure in future cases would be to prcsent a petmon Reports by government depart- .

. ““ments 1o the select committee fell into the same class as the mmutes of cvxdence and S
E all that he had already said apphed to them also. -

17 The Judge (Pearson J.) asked whether the bosmen qnll was that 11 would not bc g o

B r:ght 0 comment upon the conduct of the select commattee SR
.18, The ‘Solicitor-General .said -that ‘if -any . comments were made or ats Vahdaty

T ':mpugncd or any reflection made on its conduct, that would be very much in the danger - '
~-area. The plaintifi’s proposal to call cwdcnce which was the same as thal g:ven bcfore o

jthe seiect committee would not howevsr bea breach of pm’i}ege

. 19 In his Judgement Pearson 1. referred to the Bill of Rights 1688 sectxon 1 articie:_ '
-9 on freedom of speech which prowdes *That the freedom of speech and debates or -

e 'proceedmgs in Parilament ought not to be Impeached or questloned in any court.or

v place outof Parhament He also referred (inter alm) to Brddlaugh v. Gossett (1884:12 -
L QB.D. '271) where it was held that each House had the rlght 10 Judge 1ts own proceed-_

- ings. Thereafter his judgement contmued e

in my view, it. is qu;te clear that to 1mpugn the val:dnty of the report of a select commitice of
" the House of Commons, cspeclally one which has been accepted as such.by the House of Com-
“ 'mons by being prmted in the House of Commons Journal, would be confrary 1o scctlon 1 of the
" Bill of Rights. No such attempts can’'properly be made outside Parliament. L :
. The next point was that the SolzcstonGeneral and Mr Cummmg-Bruce madc a quimnssmn :
. .or a request that no comment on the report should be permltted in the course of the trial. That, -
. a5.a matter of construction of the relevant provision in the Bill of Rights might ‘have raised a - .-
. more debatable. quesuon, but it seemed quite clear at thc time, and still is clear,'to my mind,
- -"that it was easy to give effect to that requt:st bccause once the quest:on of the validity of the re-
L port had been cxciuded as outsxde the scopc of the court’s: inquiries, any comment on the re-
“poft; or how it was obtained, ‘and the proccedmgs leading up to'it, would have ln,tic 01 110 Ma-
teriality: indeed, to a large extent, any such:comment would'not ‘be relevant af all
* " Accordingly, for two reasons, because of the desire which the courts have to c_:o—operate as .
[ far as possible with the parliamentary authorities in matters where there may be some debat-
able ground on which a conflict might arise, and because of the lack of matemahty or even of
o relevancy, any comment has, throughout the procced;ngs, ‘been ruled out. .
1 bad better explain briefly why I say that any comment of that kind is of no maienal;ty, and
: 'posmbly of no relevancy, to the issies'in {he action. As to the basic facts of the case, clearly, in
*’my view, this court should make its own findings based on the evidence adduced and on the ar-
- guments presenicd in’"this court, and that 'should be done without regard to any decisions
" reached or opinions expressed or findings made by a different tribunal having a different func-
. tion, and, probably, different issues before it; and havmg rece::ved d1ﬁ"erent ewdence and.a
; dlffcrent presentation of the case. o
" ‘There were other matters, and also minor detalls of ev1denue and should mentton Lhat the
- Solicitor-General and Mr Cumming-Bruce supplied fusther information.and explanations with
. -regard to the production of certain documents and. other matters of ev1dencc in which parlia-
mentary privilege might be involved, but those are points of detail. 1 would say only this, that
- manifestly the ‘parliamentary authonttes have given the fuilest co-operation to facilitate the
administration of justice without detriment to parliamentary privilege. This court is indebted
to the Solicitor-General and to Mr Cumming-Bruce for their ;ntervcnt;on as am;a curzae and
“for the frlendiy help which they afforded in that capaczty : :

Churck af Sc;entology of Calz farma v, Johnson szth (1 97 2 2 Q B.5 22)

20. This was an action brought by the pldmttffs against the defendant (a member of
“Parliament) for damagcs for libel published in a television broadcast. Plaintiffs relied
-on procce_dmgs reported in Hansard 1o prove malice in connection with the television
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. lbroadcast Plamuﬁ's had not petluoned the House for leavc to use Hansard m ev1dence

nor had such lcave been given.

21 The Attorney—Gencral (Slr Peter Rawlmson) appeared as amtcus curiae (thh o
Mr- ‘Gordon Slynn). He contended that the privileges ‘and rights of Parliament-ex-

. tended beyond the interests of an individual Member and it was necessary 1o represent

the interests of Parliament as a whole. In his view the attitudes of the courts should be -
o __such as'to exclude any evidence which’ mlght affect’ the mtcrest of Parhament Thein- - .
" quiry. in the court musi-be directed to the words spoken on the television programme -
 and the plaintiffs could not pray in ald anythmg that happened in Parliament evenasa.
" matter of ‘history, If, however, it was agreed between the parues that’ somethmg oc-
- curred in Parliament; but neither ‘party-wished to examing it, then extracts from =
:Hansard could be &greed between tbe pames w1thout a: petltion to the Housc of B

S Commons

S0 22.The Attorney General contmued 1o say that 1echmcal y no ev1dence of what was .
~ - said in Parliament: could be given w1thout the duthonty of the House which had to be
‘obtained by way of petition. In the present case by agreement extracts from Hansard
‘had been handed in without the permission of the House and it was not expected that -
there would be any ObjBCl.IOI] But it was empha51sed that if evidence was to be givenas .

“to what was said in the House, permission to do so would have to be sought by petition

- should be no reference to, 1o ev1dencc of, and no submissions based on, the defendant’s .

- to the House. A reference could be made to the making of a speech as a matter of his-
: 'tory, such as the date on whlch it was made and who m&de It but there could be no un- B
: pcachment of the speech ' - :

23. The Aitorney General concluded h1s or1g1nal submlsmon by statmg thai, there

~ conduct in Parliament by any witness. The passages that had already been read from

" Hansard were agreed, but no ev1dence should be directed to them, no inferences should -
“be drawn. from them on any. matter as 1o malice dnd no analys1s of them in cross-

exammauon should be allowed

24 Later, after SUbn’llSSIOﬂ‘l by Counsel for the partles the Attorney General replied
that if the- parmes had agreed to extracts from Hansard being read it would be unlikely

_that the House of Commons would treat its production as a breach of privilege.

.Hansard could be used to prove the, fact that a particular person on a pasticular day .

said somethmg in the House of Commons But inferences could not be drawn. Facts

'-revealcd from Hansard could be used i in cross—exammatlon for. exampie if Hansard

*said a witness was in one place and the witness said he was elsewhere. A jury should not
- be asked to judge between what a Member of Parliament said in the House of Com-

mons and -out of il. He referred also the submissions of the Solicitor- General in
Dm gle s case(see paras 14~18 abovc) and stated that that was still the posmon

25.'The Attorney General concluded by saymg that the court should in any cvent

strictly limit the use of Hansard to prove the fact that a particular- person at & par-

ticular date had referred o partlcular matters in the House of Commons The extracts

_should be used solely to prove these facts and they should not be used to prove mfer—

ences which would rcﬂect on the maker of any statement m the House

26. In his judgmcnt Browne .l agreed generally thh the SUbI’I!lSSlOﬂS of the

- Attorney-General. He said in particular; ‘But the general principle is quite clear I

think, and that is that these extracts from Hansard which have already been read must

not be used in any way which might involve questioning in a wide sense what was said
in the House of Commons as recorded in Hansard.’ It was held thdt the scope -of Parlia-
mentary Privilege was not limited to the exclusion of any cause or action in respect of
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; what was sa;d or done in the Housa xtself but extended to the exammdt}on of proceed '

- ingsin the House for the purpose of supporting acause of action, ‘even though the cause_ L

- of actlon 1tself arose out of somethmg done outsuie the House,

. The publlc nature of proceedmgs in Parllament

_ 27 It shouid be noted that in Dmgle § case the Sohc;tor»(}enerai wiule not restang
- his. submission ennrely upon this argument, said that ‘it was important to remember_:

: .}that the House had never formally waived its privileges to prevent publication of its :
proceedmgs (see para. 16 above) That statement was correct at the time. Buton 16th - . "~

B uly 1971 the House did in fact waive its privileges in this regard. The Committee will -

- wish to consider whether this waiver affects the Solicitor-General’s later submlsswn .
“that*the proper procedure in future cases wouEd be to present a petltlon (see para ]6 L

: dbove)

: 28T he relevant resoiut;on of the House of 3rd Mareh 1762 forb1ddmg publlcanon .
: of 1ts proceedings reads as foﬂaws I

" Resolved, Nemine contradzcerzte, ' ' ' : ' '
~Thatitisan hxgh Indignity to,and a notorious Breach of tbe Prmlege of thxs House for any o
AR Ncws ‘Writer, in-Letters, or other, Papers (as Mmutcs, or under any other Denommatlon) or -
or any Prmter or Publisher of any printed News Paper, of any Denomination, in ‘Great Bri-

‘tain, Ireldnd or any. other Part of His Majesty’s Dominions, 1o presume to insert in the said . -

.~ letters or Papers or 1o give therein any Account of the Debates, or other Procgedings of this
" "House, or any Committee thereof, 25 well durmg the Recess as the Siting of Parhamcnt and
.' that this House will proeeed with the utmost cherlty agamst such Oﬁ‘enders

29, The resolutlon of 36th July 1971 walvmg t’ne pnvﬁeges of the House reads as ._ |
_ -foliows - -

Resolved That notwuhstandmg the Resolunon of the House of 3rd March 1762 and other
"~ such Resolutions, this House will not entertain any. complamt of comempt of the House or

- breach of privilege in respect of the publication. of the debate or proceedings of the Housé or of - E

CUHs Commzttees, except when any such.debates or proceedmgs shall have been conducted with
*. elosed doors or m pr:vate or when such pubhcatmn shali have been expressiy prohlbated by the
-'House ; o D ;

~30. The ongmal resoiutaon 01" the House ciearly refers only 10 newspaper and Slmiiar

: -_pubhcatlons and the waiver does no more, on its face, than repeal the omgmai prohib-

“-ition. No reference is made to publication-as evidence in a court of law in either resol-
cation. It may. well be the Committee and the House will take the view that the waiver of
.;pr;vdege in July 1971 had, in fact, wider implications than the mere publication in

- newspapers and could be taken as an indication that the House had no objection to the
- production of Hansard and other published proceedmgs as evidence in court—subject

"of course always to the safeguards as to their use imposed by the Bill of Rights. This is
_certainly a sustainable argument. But until this point is settled with certainty, I doubt .
whether, as Clerk of the House, I could- preperly advise anyone to rely upon this argu-
ment in deciding whether or not to petltion the Housc for Ieave if he w;shed to tender
g Hansard a8 ewdence in court, T . :

Observaﬂons on the present pract;ce for obtammg leave

“31. Desp:te the obServatlonS of Mr Speaker- Selwyn Lond and the remarks of
'--Attomeys- and Solicitors-General both in the House and in the courts, it is doubtful

" “whether the House has ever addressed itseif to the question whether leave of the House

is requsred for the production of Hansard dl’id ‘other -published documents in court.

" There is no resolution of the House ‘on this score and no case of producnon without

leave has hitherto been treated as a contempt. As has been shown in the introductory .
S pa ragraph_s the practice of petitioning for leave is one which has evolved, perhaps from




) . greater caution on the part of those concerned Whether thrs can be sard to amount to a-

- statement of a: prmlege (which must aiways have existed, since the House cannot cre~3 _
L ate new prrvrleges) is for the Commlttee to-determine. The House has mdeed forbldden B

o . its officers to give ewdenee in court regardmg certain documents {see the resoiutron of
‘the House ‘quoted in para. 1). But it may be said first that thrs resolution requires con-.}’

- “siderable interpretation”to demonstrate that Hansard is to be included among the

. “documents referred to; and secondly, assuming that Hansard is to be included within . ..~

. the scope .of the tesolution, the House has never resolved in terms that Hansard or
':_ 1ndeed other documents may not be proved ahunde or treated as agreed documents

32 “The observatroﬂs made above refer only to the productron in court of Hansard S

'and other documents, szmphcner What they are used'to prove is quite a different mat-

terand is dealt with in para. 35 below. The House has every conceivable right to insist.

- 'that the provrsrons of section 1, ‘Article 9 of the Bill of Rights 1688 are mettcuiousiy_
- observed and in my view the courts have a duty to ensure that there is not a sh&dow of
_an erosmn of the rsghts and prrvﬂeges of the House on thrs score : :

.33, It has been noted above (see para 7A) that the procedure of the House does not' a
: requrrc notice to be given of a petmon for leave to produce the published records of the

- House as evidence in court, nor is notice requrred of the motion which grants such leave

if moved 1mmedlate1y thereafter 1 do not think’ that it would be an exaggeration to say.

7 ‘that such proceedings are in effect sprung upon the House. In’ these circumstances it is -

perhaps difficult to sec how the’ House can be expected to give proper consideration to

" ‘the merits of the petition, unless the proeedure adopted by the Sohcrtor—General on .
- ‘}4th and 15th March 1977 1smvar1db1y followed o o : :

34, The dlﬁ‘iculty has partly arrsen from the trme at whrch such petrtions (m com—' L

‘mon wrth aEl 'other petmons), and the consequent motions for leave, are taken Pet- -

. itions are. presented either- 1mmedrately before the half-hour adjournment on the first
- four days of the week -or.immediately after prayers on a Friday. On any of these
.occasions it is rare for more than a handful of Members to be present taking an active -

- interest in proceedings. There is, of course, no doubt as to the vahdity of an order for

“leave agreed to by the voices of a handful of Members. But a waiver of privilege -if

© - this be still a prwrlege—ﬂs & serious matter Itis rrght that the House should be dsked to .
'consrder a walver under these condrtrons :

35, Fmal!y the most 1mportant pomt of dll is that although the House may grcmt

o "leave for its pubhshed documents to be used as evidence in court it has never attached

~ -conditions as to the use which may be made of themi in court. And it is difficult to see
- how the House could do so. Even if the House was placed in possession of the pleadings .
or the charges, it could not know what course the action was likely to take. Thus.in
‘Dingle’s case, the House in granting leave for the Report of a Private Bill Committee
to be tendered as evidence, had no reason to suppose that’ Counsel would attempt to go
“ “behind the report and impugn the procoedmgs of the Committee. It was left to the

" Judge with the assistance of the Sohcrtor~Genera as amicus curiae to uphold the prrvr-

leges of the House SR e : -

36, In these crrcumstances the Comm:ttee may wrsh to consrder whether the pro-

- --cedure by way of petition for leave and a sibsequent order. for leave has now become a

‘meaningless formality and of little practical value in mamtammg the privileges of the
House; and whether as such the procedure could be dispensed with. In doing so, they
would.no doubt require o be satisfied whether both statute law (as prmcrpaiiy :
_exemphﬁed in the Biil of Rrghts) and common law (as exemphﬁed by the causes men- -
troned in thrs Memorandum together wrth other authorltres cited in those aetrons) are
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' '.sufﬁment to protect the prmleges of th15 House mcfudmg the protccnon of w;tnesses '
dppearmg before the House and its commlttecs '

AT thc Commxttce and the House were mclmed to dispense wnh thc present pro— .
~cedure, ‘there is ‘one last difficulty to consider, namely the question of proof of the

- ‘published documents of the House. The Journal as already mentioned may be used'as . -

- evidence without proof. But vnless the partles are prepared 10 agree a document with-
- out proof (as I understand can be done in criminal causes as well as civil causes), the.
g court may require proof if one party obgects to'the prﬂducuon of the document without -
“it. Proof of House documents can only be given by an Officer of the House, etc., and at -
" present the reso!utlon of 1818 (see para. 1} forbids any officer, etc., to do so wzthout
_leave of the House, This I think could be overcome if the House were to make an order
“relieving officers from the 1818 prohibition sole}y in so far as proving documents
.- published by or under the authority of the House is concerned; savmgs would, however,
e _._suH in my view be reqmred maintaining the prohibition against giving evidence regard-
" ing any unpublished Gocument or any procccdmg of the House not documented w1th—
out Ieave of the House, :

138, If this were done I couid see no dlfhculty in makmg admmmlratwe arrange- -
_ments for the appropriate Officer of the House to attend a court af the request of a
- -party for the purpose stated above. Those rcsponsable for the conduct of causes might,
- “however, do well to remember that the service of a subpoena within the precmcts of the

_ House has in certam mrcumstances ‘oef:n trcated asa contempt : '
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" ANNEX

Date of Couri before which : e
petition Title of petition case heard - People and papers sought
4.11.48 Braddock v. Tillotsons Newspapers Lid King's Bench (1) Members and ofhers. | - '
(2 petitions) Division of High - " {2) Journal. Members and a Cierk S0 ordered
. " Court - . o
28.7.59 Dingle v, Assoc. Newspapers Ltd Queen’s Bench " Officers of the House. . ) :
- Divigien Report of Committee ont Prwate Bﬂ‘l Jc;urnal and relevant Hansdrcis
: . Soordered [29 7. 59] .
1563 Regina v. Governor of Brixton Prisonand another  AppealsCommittes - Hansards arid Officers of the House.” So ordered. .-
(ex parte Enahoro) "Housge of Lords and . : . . . : :
befare Lords if leave
- to appeal granted
21.5.65 Hazeltine Research Incorp. v. Zenith Radio Federal District Cersificate of authenticity of Jouraal eniries relating to the presentation
Corparation Court, Chicago, 111 .- of three papers on broadcassmg, witha take notc Resoluuon on'one of
. ihem So ordered. . .
21767 Wigg v. The Speciator Ltd Queen’s Bench Leave sought for Wigg to give evidence touchlng on chates etc in
Division of High House. Soordered. .
Court - ) :
6.2.68 Members to give evidence on statements i'n the House. - S5 orde.red
14.2.68 As abbva, also 4 political corréslpondcm So ordered i
26.2.68 Accident at Hixton Level Crossing - Tribunal directed by Report of Committee of British Transpor{ Comimission Bill, ‘Committee
- the Minister of Mmutes of Evidence and Hansards ‘Proper Oiﬁcer So ordered
TFransport : .
11270 Reginav. Owen _The Courlsof Law - .- Diocuments laid before Estimates Committee and Sub-Committess

(sic; no particular

- court mentioned in

the petition or -
motion) i

" iogether with Minutes, Minutes of Proceedings and Reports and oﬁice e
. papers, and evidence of two Clerks. . .S‘o ordered . .
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24.2.75

H P Bulmer and Showerings Ltd v. J Bollinger and
Champagne Lanson pete et fils

Chancery Division,

High Court

_ Ome Hansard. -
.Y o’rdered.

TI875 Attorney General against Jonathan CapeLtdand Queen’s: Bench - FEieven Hansdrds and proper Officer. -0
others and against Times Newspapers Lid ‘Division High Court .~ Not decided—less than 40 vo!ed 1217 75]
11.11.75  Rotan Tito and Rabi Council of Leaders v. HM Chancery Division,.- Eféven Hansards and proper ‘Officers,
Attorney General High Court - “Soordered. .
81275 Congregational Memorial Hall Trust Ltd Chancery Division, Miiiiites of Evidénce before 2 Private Bﬂl C{}mmiitee on¢ Hansard and
High Court proper Officers.
| Soordered,
21,376 Faker Ajrways Lid ‘Queen’s Bench- - Three Hansards and propet Ofﬁeers
Division, HighCourt  “So ordered )
2.7.76 Felixstowe Dock and Railway Company ang Queen’s Bench . Minutes of Evidence before 4 Private B]ll Comirittes and proper
- British Transpert Docks Board Division, High Court Officers, - R ) :
. ~Soordered. [5.7.76].
9.11.76  Anglian Water Authority Chancery Division, - Minutes of Evidence before a Private Bill Committee and proper -
High Court Officers. _ .
Soordered.
21271 Mark Jeffrey Hosenbail Divisional Court of One Hansard, and proper Oﬁicer .
. Queen’s Bench Soordered,
Division
14.3.77 Metzger and others v. the Department of Health Chancery Division, . Five Hansards, one Standing Committee Hansard and proper Officers.
and Social Security . High Court Se ora’ered [15.3.77].
6.4.77 Roger John Payne Queen’s Bench Two Hansards,
Division, #igh Court " Soordered.
26777 MJchael Hugh Litchfield v. Times Newspapcrs and  Queen's Bench . Minutes of }“wdencc tape recordi ngs, irdnscnpts and documents ofa
: Susan Joy Kentish v. Times . “Division, High Court  Seléct Committee and proper Of‘ﬁcers S L
. . : . o Soordered. . .
7.1.78 ~Burmah Oil Company v. Governor and Company - Chancery Division, "One Hangard.
‘of the Bank of England : ngh Court - Soordered.




PROCEEDINGS OF THE COMMITTEE
L -_3 TUESDAY 21 NOVEMBER 1978

_ Members presem o
PRI Mr George Strauss in the Cha1r BRI
_'.Mr Attorney Generat A Mr Ian Mlkdrd() '

© . Mr Arthur Bottomley -~ . 0 00 U SirDavidRenton 0 s
Mr Michael Foot %« .00 i T EMr Norman St. John Stevas :
© .. MrHugh Fraser ATER S M Mlchael Stewart o
R Sir Mlchae! Havers RTINS " Sir Derek Walker- Smlth :
o - SR Mr Wﬂham Whltelaw T

N The Commltiee deiiberated A : = SR S
: ; o [Ad_]OUl'l'led tall Tuesday,23 January 1979 at Flveo clock.]’

R Draft Report proposed by the Chaxrman brought up and read the ﬁrst and second -
- time and agreed to. s :

A Paper was ordered 1o be appended to the Report _ i
Resolved That the Repors: bethe Flrst Report of the Comm:ttee to the House
Ordered That the Chalrman do make the Report to the Hou se.
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APPENDIX C

HOUSE OF COM‘\/EGNS CASES SUBSEQUENT TO
o JUIA?1978 B

(f or earkier cases see Annex to Appendix B)

23Feb1979

Limlted

o Express Newspapers SN

Daleof S R R Gl e
__:petmon e n Title of petition o People and papers sought
27.N_(_)v 19_78 B : MA 'Brov's(:r_a REERRY. _..Seicct Commlttce vadence and Report of
PP A et -debate, propcroﬁkem—-&oordered
© 24 3an 1979 " Reginav, Henn and ' One Hansard proper Oiﬁcers—~soordered
A © o Darhy o
“. 5Feb 1979 D.F. Charjton . ' .Reports dnd transcripts (wrltten answers)
B D A S S proper officers-—so ordered
. 23Feb 1979 - United Newspapers -~ 3Hansards propcr oﬁiccrswso orderea‘
' SRR ‘Publications Limited '~ -

' 3 Hansards propcr ofﬁccrsf—-so ordered

(Same as previous case)
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APPENDIX D =

VICTORIA—«LEGISLATIVE ASSEMBLY

. Some eases
B _2March 1869 BT

: : Resolutzon agreed toas foi!om

. That leave be given 1o the Clerk of the. Leg:s!atwe Assemb!y, the CIerk of the Com~- _:

: mattees of the Assembly and the Shorthand Writer to the Parhament 10 appear ‘and

-give evidence, and 1o produce any document in their or either of thelr possessmn ina -

' -case now pendmg in the Supreme Court of Alexander v, Jones

o ZAugust 18'7]

Reso! urion agreed to as follows

: _. ~ That permission be granted to the Clerk of the Legxs}auve Assemb!y, the Government. -
. Shorthand Writer, and the Clerk of Committees to attend at the Supreme Court to - -

- give evidence and produce papers on behalf of the defendant on the trial of the cause
Adams v, The Queen : :

12 November 1879 |
“The Speaker mformed the House thdt the Cierk of the Assembly had been served wlth

" a subpoena, requiring him to attend the Supreme Court, in its insolvency jurisdiction,

on Thursday, November 13, to give evidence in the matter of Jeremiah Dwyer, a

member of the House, and in the matter of the petition of the Australian and European - '

"Bank, and to produce the minutes of the Legislative Assembly for the present session,
and also the notice paper containing all questions dskcd by the Sdld Jeremiah Dwyer
. w:th reference to the Commereial Bank. :

Leave was g:ven to the Clerk or some other officer of the Assembly, to dttend and
produce the documents as d;reeted by the subpoena

: :80ct0ber 1952

Resolution agreed 1o as follows

That leave be given to Members of the Legislative Assembly to attend, if they thmk fit,
“as witnesses before the Royal Commission appointed to inquire into certain alfegations

of improper conduct in respect of a motion of no confidence moved in the Legislative

Assembly on Wednesday, the seventeenth September last, and 1o officers of Parliament
. to give evidence before, dl’ld to produce such documents as may be required by, the said
: Royal Comm1551on

26 September 1961

Mr Speaker announced that a subpoena had beern served on the Clerk of the Leg:sidtwe
Assembly requiring him to appear in the Court of Petty Sessions at Prahran in a case
~ involving William Edward James Mayne. The nature of the information was that the
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d_"eféndan't being the printer of méttér c_omment'ing ona 'cand_idaté did fail to print thé__' o
v name and place of residence of the author thereof contrary to section 267 (2)of Act -

:6224. The subpoena required the Clerk to attend the Court and produce for examin-

B ation the writ issued by the Governor in relation to the election held on 15 July 1961, " .
- The Assembly granted leave to the Clerk, or some other officer of the Legislative

.Assembly, to attend and produce the &ocumehi as required by the said subpoena.
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| AP’PENDIX E

THE PETITION OF JOHN FAIRFAX & S()NS
| LIMITED :

The petmon of John Falrfax & Sons L1mtted wh:eh was presented to the House on

i as follows

08 August 1979 by the honourabie Member for Bradﬁeld (Mr D M Connolly, _M P. ) o

'To

* Parliament assembled. The humble petltmn of the under31gned John Fairfax & Sons
e :Lxrmted respeetfully shOWethW_ S . :

Y

Petltzon :

the Henourdble the Speaker and Members of the Heuse of Representdtwes in

On 4 Aprrl 19‘?5 Mr Themas Uren, Member of the House ef Representatwes
commenced action for.damages for defamatlon in the Supreme Court of New_ :
: South Wales agamst your Petltloner : : : '

“The publrcatlon of whleh your Member complams is an eduerral in the Sydney .

Morning Herald newspeper of 3 April 1975 entitled ‘Sowin gthe Wmd’ The text of
that ed1t0r1al is set out in the ﬁrst schedule of this petmon :

:In 1ts defence of the sald actron your Petltioner rehes (mter alia) upon a defenee of .
comment upon matters of pubhc interest based upon (or to an extent upon) proper o
' mater:al for comment as prov;ded by the Defamatmn Act 1974 (N S.wW. ) :

Yeur Pettt:oner has been adv;sed that if its defences are to he made out it w:ll be _
necessary foritto adduce in evidence and to make reference to and otherwise use in
its defence of the said action full and official records of the proeeedmgs and the

: _-preeeedm gs themselves of this House set outin the second schedule

Your Peitttoﬂcr has been adv:sed further that the proper proceéure for ebtammg _
the right to adduce in evidence and make reference to and otherwise use in Courtin - -

the defence of the said action the full and official record of the said proceedings and
the proceedings themselves is to petition this House and seek its 1eave (see Church

_ ofSc:entologyv Johmon szth (1972) 1 Al% ER. 378)

- Your Petltmner therefore humbly prays thdt your Honourable House w;Il grant leave
10 your Petttloner and 1ts legal representauvesm

(1)

(2)

To issue and serve subpoenas for the productlon of the relevant official records of
: _the proceedmgs of thlS House as descrzbed in the second sehedule

Further, to issue and serve subpoends for the attendanee in Court of those persons

: who took the record of such proceedmgs

3

_ Further to adduce in evidence and to make reference to and otherwme to use in its
defence of the said action in Court the full and official records of the proceedings

~and the proceedings themse ives of this House set out m the second schedule
hereto : : :
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Flrst Scheduie
Sowmg the Wmd : o
L HOW strange andwlt is not too strong a wordﬂhow sinister it is that an Austrahan Governmcnt :

e ~'should welcome and endorse the development of a situation which witl change the balance of o

power in Australia’s Tegion to Australia’s serious disadvantage. It is hard to believe'that any - *-

- Australian, unless dedicated 'to the world triumph of communism, should regard not only with. -

‘equanimity but actually with approbation the progressive collapse of the land barriers which = - R

" have hitherto separated us from the States and from a-political system implacably dedmated to.
the destruction of the freedoms we take for granted. It is the more disturbing when one considers |

. thatitis ihe same Govcmment whlch in thc name of soc1a§ prograss has stnppeé Austraha ofi ;ts -

j.defences : e KR :

Yet we have had this week senior mmzsters one of them the Depuiy ane M1msser makmg i

.. quite clear that they ‘regard what ‘is ‘happening in  Indo-China as the best possible

P outcome—without, it should be added, one word of recognition that the price of this lauded “final
E solution’ is death and suffering for great masses of ordmdry Vietnamese peop]c The Prime

| Minister’s stony——or perhaps embarrasscd"*stlcncc gives consent. In any event, he is on earlier - -

" ~record as ranging Australian policy behmd ‘the best and most enlightened movements in world
.dﬂ"alrs We have, in short, been put in the position where the success of communist arms in Asia-
.is accepted as a desirable aim of Australian foreign pol:cy and where the Asum powcrs with
5 whlch ‘we seek friendship are Chma and North Vietnam. -

_ Two thmgs obviously . mﬂucnce the atmude of Goverrzment mxmstcrs an 1dcoiog1cai sympathy '
' -_'for communism as an anti-capitalist, ant1~1mper1ai1st doctrine and a hatred, in some cases a

: g ncar-pdthologlc.al hatred, of the United Siates, It is curious that men like Dr Cairns and Mr Uren .
show themselves in their Judgmenis on such a situation as that in Vzetnam as true racists, The

. only *foreign intervention’, the only ‘aggression’ can come from a white nation; Asians are Asians

~* " and therefore when they ﬁght one another it must be a civil war. The idea that it is ag'sifly to talk

" of Asians in this way as it would be to talk of Europeans has not penetrated. Thus American

© ‘intervention is seen as agpression but North Vietnam’s attack on ne1ghbourmg States is not.

- America’s incréasingly feeble support of- South Victnam and .Cambodia is wicked; China’s
" massive aid to North Vietnam is not. The double standard this primitive racism involves has led .
- Australian foreign and defence policies into paths very dangerous for our future national = :

- secunty When we reap the Whll‘lwmd hlstory w1ll not have far to 1ook for its guilty men.

S _ _ Second Schedule
U Date - " Hansard page reference
1965 - March . 0 280 - 0 347 0 0
S 1966  March 22 . 434and435
L May 100 1648
1968 - ‘March . 28 621
. September 11 - 9)3
1969 ~March 4 350
- August 21 617
1970 April 14 . 1073
© May .7 . 1839
~ September 17 . 1342
197t ‘March 16 . 889
"o September 29 1663
1972 April - - 12 1513,1514and 1513
S May 9 12200, 2222 and 2223
1973 December 13 4732 .
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THE COMMON SEAL of JOHN
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Secretary

: FAIRFAX & SONS LIMITED was .
. 'hereuntoaﬂixedbyauthonty USSR
- of the Board of D]rcctors in- o
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~APPENDIX I
BY

ATTORNEY GENERAL’S BEPARTMENT
CANBERRA

HOUSE OF REPRESENTATKVES
STANDING COMMITTEE OF PRIVILEGES

Use of the Proceedmgs ef the House in the Courts 3

_ '\/Iemorandum by Attorney-General’s Department o
This memorandum summanses and supplements the legal submissions by the De-

_‘ ".-'partment on 14 November 1979 concerning the foHowmg reference made on 1] Sep— L
S tember 1979 by the House of Represeﬁtatwes to inquire and report on:

- The extem to Wthh the House might fac;htdte the admmlstratmn of justlce with respect, to .
the use of or reference to the records of proceedings of the House in the Courts wnhout dero-
~gation from the Prmieges of the House or ofits Memberb S L S

.The reference arose out ot the order made by Begg 1.of the N. S W Supreme Court on

23 August 1979 in Uren v. John Fairfax and Sons Ltd that the pla.;ntlff answer infer- -

':rogdtorles that he and two other ] persons made certain speeches in Parliament (as set
~forth in photostat copies of Hansard). Le_ave of" the House o tender the Hansard had
: been sought but had not been obtamed i

“Begg 1. con51dered that ifit were necessary 10 decutie the pmnl the prmiege of Par-

- liament in relation to the mere proof of Hansard in a court had been waived in

Australia. He accepted the argument that what the defendant was seeking to do was

- -merely to prove as a matter of fact that the plaintiff and others had made certain

““spéeches in the House—not in any way to criticise them nor to call them in question in

those proceedings, but to prove them as f acts upon ‘which the defendants aiieged com-
ments were made in the newspaper pubhcatlon sued upon

Subm:ssmns

1. Consideration of the iegdi aspects of the reference must begm w1th sectlon 49 of the
' Constituzlon whach reads: : : : .

.. 49, The powers, prwlieges and 1mmun;t1ea. of the Senate and of the House of Representa-

- tweq and of the members and the committees of each House, shall be such as are declared by

. the Parliament, and until deciared shall be those of the Commons House of Parliament of the

. United ngdom and of xts membera dnd eommlttee‘;, at the estabhshment of the
B Commonwealth : A :

s The Parhamem has not enacted a comprehenswe code relatmg to Parhamcntary
: prm]ege and the consequence is that the major source of the law relating to the subject
© of the reference is the powers prmleges and :mmumties in respect of the House of
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. 'Commous and 1ts members and commxttees Km 1901 R v Rxchards Ex parte_.:.- R

L _Fnzpamck and Browne (1954) 92C. L R, 157.

~ "3, The powers, prwﬂoges and 1mmumtles thuq apphed in 190] by the Constitunon m- .
- cluded the foHowmg X

(a) Armcle ) of the Bli of R:ghts 1688 winch prov1des

*“That the freedom of speech and debaies and proceedings in Parlmment oughi not to be -
;mpeached or questloned in any. court or plaoe out of Parl;ament :

(Comment Tt will be seen lhat the ‘words used are very w1de The effect of -

“section 49 of the Constitution'is to give those words overriding constitutional - =

foree i in Australia in relation to each House of the Commonwealth Parha- P
: '_ ment unnl the Parhament otherw1se deolares) IR

(b) 1t is within the power c of either House shouid it deem it expend:ent to prolnblt. o

any publication of its proceedmgs but generally the power was not exercised by
. the House of Commons in 1901 or by elther House of the Commonweaith Par- L
.11ament since that date et : : _ .

'-(Comment For a hxstomcal summary of developments wnh regdrd to the
B pubhcatlon of debates see, Redhch ‘Procedure of the House of Commons, =

o Voli-2, pp- "36-8. As a result a report of Parhamentary proceedmgs na-
* newspaper ‘or other pubhcatlon would presumably not be a breach of - prm- :
lege, unless there were special mrcumstances such as that 1he report was =

. mamfestiy inaccurate or untrue.) : - .

(o) No clerk-or officer: of the House or shorthand wr;ter shouid give ov;dence ina .
< court o eEsewhere n respect of any proceedmgs w1thout the specxal leave of 1he .
. ‘House.. : L . . _ .
'(Comment It seems that the matter the Houee of Commons had chneﬁy in
- 'mind when it passed the resolution of 26 May 1818 on this subject was the
production in court of evidence that had been taken before a committee, and
Standing Order-368 of the House of Representatwes refers to ‘evidence be- .

: ':'_'-f ore the House or any committee thereof” However it seems that the broader

_interpretation eomprehendmg evidence of any Parliamentary proceedings
_was early adopted, well before 1901, See the memorandum of the Clerk of
_the House of Commons appended to the Report of the Comumittee of Privi-
leges on Reference to Official Reports of Debates in Court Proceedings

(ordered by the House of Commons {o be prmted 7 December 1978, p, 1).1t

- follows that, if a party to court proceedings can only prove what was said in -

Parliament by caIlmg an ‘officer or shorthand writer, he must obtain Ieave 3o

4. The only Commonwedlth Acts tha{ need to be considered in relatlon to whether
there have been any changes since 1901 are the Parlmmemary Papers Act 1901 ar;d
-~ the Parhamentary Proceedings Broadcaslmg Act 19420 : '

(a) 1t is clear from the terms of section 3 (2) of the Parhamentary Pdpers Act thdt
the Government Prmter is duthorised to pobhsh the reports of 1he dobdtes of
.. each House. RS

(Comment There is no stdtutory equwa[em of seotlon 3 (2) in the Umted '
' _ngdom However, on 16 July 1971 the House of Commons passed a resol:
ution that it would not entertain any complaint of contempt of the House or
“'breach of privilege in respect of the publication of the debates or procecdmgs
‘of the House or of its committees except when any such debdlﬁs ot proceed-
- ings shall-have been conducted wuh closed doors orin prwate or when suoh




TRLPAY -pubhcatlon shaii have been expressly prohxb:ted by etther House The mem-.' :
-+ orandum of the Clerk of the House contained in the Appenchx to the Report

o of the Commﬁtee of Prm[eges of 1978 noted, wathout expressmg afirmeon-

* “clusion, that there is a sustainable argument that the House has thereby
% __waived any ob_;ectlon tothe produeﬂon of Hansard in Court, sub}ect however .
to'the safeguardsas to their use nnposed by the Bill of R1ghts ) :

(b) The better view of seetlon 3 (2) of the Parhamentary Papers Act is that th;s__
© i provision does not preclude a House from directing that'a partlcuiar sitting
““shall be conducted with closed: doors. and without any pubhcauon ‘of the pro-’
St '-'_.ceedmgs Section 3 (2) was inserted in 1935 primarily to protect the. Prmter B
i from bemg sued for defamation after he does publish Hansard, and dlSO to pro-

. tect other persons who distribute Hansard (see Commonwealth Parhamemary L .

E Debates, Vol. 145, p. 2829).

(Commem Whether the prowsmn effectlvely does thls isa matter 1hdt per-
-haps requires: exammatlon ‘but that isa separate matter from the subject of -
- the present reference ) '

:-'__':(c.)- The Parliamentary Proceedmgs Broadcastmg Act prov:des that lhe ABC shall :
~-broadcast the proceedings of one or other House upon such days and during

- such periods as the Joint Co_mmlttee on the Broadcastmg of Parhamentary Pro-' S

L _.ceedmgs shall determme

_ 5 Recent views expressed by Enghsh de thcers {the Solicitor- Generai in Dmgle v.
“Associated Newspapers Ltd (1960) 2 Q.B. 405 and the Attorney-General in the Scien-

- “tology Case (1972) 1 Q.B. 522) were that limited use ‘might be made of Hansard in

¢ourt proceedings without the likelihood of there being any objection if leave were not

_-obtained, but that at the same time the pr1v11ege to prevent publication still remained.

Tt was said’ that, ‘technically’, no evidence could be given wnhout the authority of the '
‘House, wh:eh had tobe obtamed by way. of petmon : :

6. One example gwen of where there wouid be no ObjGCEEOH if leave was not obtamed
was where both parties to the procecdings agreed thal Hansard be used as to what had

L occurred in Parliament and neither party wished to examine it. Other cnrcumstdnces

- seem to have been envlsdged where no objection would be ‘expected if leave was not
- obtained and Hansard was used for a szmaldr i;mzted purpose wuhout petmoﬂmg for
and obtammg leave, : S :

7. Other recent cases are Mundey v. Askin (decxsmn given on 24 July 1975), in wh;eh _
© ‘the NS.W. Court of Appea§ upheld the tender of Hansard to prove as a fact that cer-
- tain things were said in the N.S.W. Legislative Assembly without any guestion of
. further examination of the circumstances in which the debate had taken place or the
. motives of the participants, and Sankey v. Whitlam (1978) 21 A.LR. 505, in whick
- objection was taken that evidence was given without leave by members of Parliament .
© that documents were tabled in Parliament. Leave does not appear to have been
* obtained in the former of these cages. The High Court in Sankey v. Whitlam found it
‘unnecessary to decide the objection taken in that case, although Gibbs J. stated that
“the legal authorities indicated that the law is that 2 member is not compellable to give
evidence without leave rather than that he is nol competem to give e\ndenec wuhout
.~ that leave (21 A.L.R., at p.524). ' : -

8. The ‘above. summary of the posmcm suffices 1o demonstrate thdt a numbcr of
difficult questions arise on the subject of. the present reference. One is whether the gen-
_eral authority that has Ciearly been given for the publication of debates does not extend -
-to the tender of debates in court, so as to prevent any real ob_]ectwn bemg raised as to
. bredch of the privilege to prevent pubhcatlon : :
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(Comment: Bogg 1. spoke of a ‘waiver’ of the privilege; The view of the Clerk of the * -
House of Commons that there is sustainable argument to similar effect in relation to

_- the Commons has already been mentioned above. Compare Finnane v.: Australian

: Consohdared Press Lid (1978) 2 N.8.W.L.R.435, in which Needham J.'held on the . s :
: _one hand thdt the roproductlon in court of the dcbates inthe Commonwealth Pdrha~ :

‘ment, even by agreement of the parties, was a breach of privilege unless the consent .
" “of the House had been obtained, but, on the other hand, that Newspaper extracts .
' ff-shouid be admitted in- evidence’ since newspapers | had for mdny years pubhshed ex- -

‘tracts from Parhamentary debate w1thout objectlon ) : =

9L A sounder ba51s for cla;mmg that the leave of the House concerned is requlred may g
- be the principle of freedom of Pari iamentary debate enshrined in Article’9 of the Bill of .

+ 7 Rights. It may be argued that the widespread practice of seeking the leave'of the House o

of Commons could be justified as being a means by whmh the House couid assure ltseif o
“that the freedom of debate was not being endangered ' 3

10." However, a further question then arises, namely Whether the pract;ce of seokmg

leave had at 1901 the status'of a power, privilege or immunity of the House of Com-_ - ;

~mons, The question, what are the powers, pr:vﬂegos and immunities of the Commons at
. the estabhshmenz of the Commonweaith is one which the courts have treated as a mat-

-~ ter for their decision: R.: V. chhards Ex parte thzpamck and Browrxe {3954) o2

CLR.157,atp.161.

11.The memorandum of the Clcrk of the Commons mdiCdteS that there may be_
serious difficulties in estabhshmg that the practlce consmutod an undoubted perllcge
' .Tho relevant passage states:. -~ SR

“31. Despxte the obscrvations of Mr Speakcr Sciwyn Lloyd and tbe remarks of Attorneys—_
-an_d Solicitors-Generals both in the House and in the courts, it is doubtful whether the House
“has ever addressed itself to the guestion whether leave of the House is required for the pro-
duction of Hansard and other published documents in court. There is no resolution of the
House on this score and 1o case of production without leave has hitherto been treated as a-con-

- terapt. As has been shown in the introductory paragraphs the practice of petitioning for leave is

‘one which has evolved, pcrhdps from greater caution on the part of those concerned. Whether
this can be said to amount 1o a statement of a pnv;lege (whlch must always havc existed, since
“the House cannot create new privileges) is for the Committee to determine. The House has
indeed forbidden its officers to give evidence in court regarding certain documents (see the res-
_olution of the House quoted in para, 1), But it may be said first that this resolution requires’
"considerable interpretation to demonstrate that Hansgrd is to be included among the docu- -
_ments referred to; and secondly, assuring that Hansard is to be ineluded within the scope of
the resolution, the House has never resolved in terms that Hamard or mdeed othcr documents
'may not be proved almnde or treated as dgreed documents R '

12, Assummg, however there to be a privilege requiring the ieave of thc House
{whatever its basis}, it seems dear that the pmllego is that o{ the HOuse ‘and not that of
the member concemed : B .

(Comment GlbbS J. stated in Sankey v. Wh:tlam that ‘No doubt the pr1v1legc (that
“members cannot be compo!ied to give evidence of proooedmgs in Parliament) is that
of the House, rather than that of the individual member’, though he added that the
case did not make it necessary to consider what the position would be if it appeared
" that the House wished to insist upon the privilege but the member took no objection.
‘Browne J. in the Sczentology Case was qmte clear that the prmlege was not that of
any mdmdual member.) i :

T 3 “Any decmon of the House on granimg ieave may be expeczed to pay regard to the
‘overriding requtrements of Arth]e 9 of the Bill of nghts But lhe decision Wouid be a
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; _'_matter for the House as a whole, by majonty 1f there was a dzvtsmn of opzmon on the'
matter DRSS : :

However 1t is also clear that the lca\fc of thc House 1f gwen (or even the conscnt of -

' :.,the md1v1dua1 member concerned) could not lawfully authorise the use of Hansard in - -
- “any way that conflicted with Article 9 of the Bill of Rights. The courts would be bound ©

o “touphold the wide protectlon given by Article 9, and:there is no suggeanon in any of_ L

o the cases that they perceive their duty tabe otherwxse

“14. Thus Browne J. stated in the Saentoiogy Case that the general prmmple is quite

I 'cicar and that is that the extracts from Hansard that had 4. ready been read in that case

" : _musi not be used in any way which might involve questioning in a wide sense. what was
" said in the House of Conimons as recorded in Hansard. He held that the Scope of Par-
- liamentary privilege was not’ hmlfcd to the exclusion of any cause of action in respect of

" “what was said or done in the House itself, but extended to the examination of proceed-" -
©.ingsin the House for supporting a cause of action, even though the cause of action itself .

' - arose out of somethmg done outside the House. As a result the plaintiffs in that case .

were not allowed, in seeking to refule the defendant’s plea ot fau' comment 10 rc!y on -
Hansard to prove malice on the part of the defendant. - :

15, Slmllarly there seems to be no rc&son to beheve that Begg J had he bcen trymg
“'the action, would have allowed cross-examination in Uren v. John Fazrfax & Sons Lid

" questioning what was said in the Parhamentary speeches in question. He rcqmred the -

. plaintiff to answer the interrogatories in question, on the basis that the defendant was
- merely seckmg toproveasa matter of fact that the pldmtﬁf and othcrs had made certam
"specches inthe House - - -

“(Comment: Glbbs 7, &ppedrs to have taken a samiiar dpproach in Sankey v. . .

> Whniam~soe 2LA LR atp.523)

"_16 Thus it would not be possable (evcn |f the lcave of the House were oblamed) to
-base or otherw;se support proceedmgs agamst a momber by referencc to what was said
by him in Parliament : :

B i Any declaratlon by the Parhament to altcr the exmtmg powers, prmleges and
. 1mmumtles would havc to take the form of an Act of Pari;ament

: :5__Maroh 1980 s
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i ':A.PPEN_DiX_::I'_I.:I_ i
OPIN%()N

PREPARED BY
-_ZTHE HON T E F HUGHES QC

i _(Noté:_kéiefﬁﬁt Secﬁén_s ..O’I?iy..‘.)f_fhé OP'i:i:i_ibli'éi'e i”llc_ludgd'.)' o SR

: _:' -_'Pérliﬁﬁ]éhtéry Privilege:' e
Oplmon o

1 set out scrlahm thc questmns submﬂted to me by thc Commiltee of Prmleges of o

o the House of Repressntatsves and my. answers thercto

[N P Would the pas‘sage of [egzs[atzon be necessary to eﬁ‘ect a dec[arauon of prwz [ege. B
T under secnon 49 ofthe Consntunon7 o

In my opm;on the answer to thiS qucstaon is yes’ “The Parhament as referred to

in section 49 of the Constitution is a tripartite entity, consisting of the Sovereign,
" “the Senaté and the House of Representatives: see section 1 of the Constitution. . -

" The only way in which it can declare its will is by the enactment of a statute. Ref- -

. erence to Quick & Garran: Comnientaries on the Constitution (p 506) shows
" that these learned authors accepted without any question the proposition that the

- POWETS conferred by scctson 49 must’ be exerclsed by thc ordmary procesqcs of P

: -'ieglsldtion

C 2, .Is it poss:ble Jora Member hzmself or the House by revolutmn to waive hw or
C s, privileges?

- If I may say so, there may be a fundamcntai €ETOr mherent in the notion timt 4
* ‘member of parliament has privileges of his own that are capable of waiver by
him. The rationale of the common law of parliamentary privilege must be that
. down through the centuries the Houses of Parliament at Westminster have
. deemed that certain safeguards are essential o their effectiveness as independent
legislative bodies and have so acted that such safeguards apply as law. Now it is
obvious that many of these safeguards operate for the benefit of individual
- members, so as to enable them to maintain independence and freedom from cer-
tain [egal constraints in going about their business as members. Take, for
example, the absolute privilege from liability for defamation that attaches to
“words spoken by a member in the Fouse. In the unlikely event of a member being
sued for having spoken those words, he may plead the privilege. In the even more
unlikely event of his not defending such an action by raising the plea, the House
" of which he is a member would not be without power to intervene to uphold the
privilege: ir such a case it would surely be open to the House to cite the Plaintiff
~for breach of privilege in suing on words spoken in the Parliament. Such con-
. siderations as these tend to point to the reality of the legal situation: any relevant




e _ _.pnv:lege belongs le parhament asa whole Thus the House may wawe its prm- .
_ }eges in the sense of not enforcing them in particular circumstances. Any sach o0
fwaiver’ is mcapabie however, of abrogatmg the privitege in reiatlon to future T

“events, An appropnate mode of wawer isa resolutlon appiymg to'a g1ven case.

o ‘One of the prmlegcs of Par]lament is that a member cannot be compelied with-

"/ “out the permission of his House, to give evidence in a‘court of law ; as to what hap- - L

o pened in the House: Sankey v. Whitlam ((1978) 53.A.LIR. 11 _per. Gibbs e

. A.C.Joatpp. 20-21). An'individual member of the House ¢annot waive any of its

o privileges, for they, in ‘their nature,: beiong to the House itseif and not to the -

~individual: ) ‘the pnvﬁege of Parimmem is the pnvxlege of Parlaament as . '
caAa wholc and not the prmiege in (sic) any individual member’: Church of Scien-
L _-Iology V. Johnson -Smith{(1972) 1 Q:B. 552 per Browne J. at p. 528). ‘No doubt =~

“the privilege is that of the House 1tself rather than that of the individual
: member’: per Gibbs A. C.J. (supra) at p. 21, 1t should be ment;oned however,
- that a member waives no pnvxlege by e}ectmg, without any submnssxon to pur-

¢ potted compulslon 1o testify in a court as o what happened on a part;cuiar o

':-_'-.occasmn in the House. The relevant pr1v1lege in this connexion is that he ‘may not
" be compelled, without the Jeave of the House, to. testify as to any such event. No

"~ breach of this privilege can arise uniéss compulsion is atiempted and consent is

of course quite incompatible with compulsion. It may well be, however thateven -
“today it is technically a breach of the privilege of Parliament. for evidence to be

~-:igivenin a court, ‘without leave of the appropriate House, of what was said in Par-. -
" Jiament. This was the argument put to and accepted by Browne J. by the then =

'._3At{orney~(}enera1 of England -in Church of Scientology. v. Johnson sztk

"oi(supra): (see (1972) 1'Q.B, at p. 525). The decision of Browne J. was followed by

- Needham J. in the Supreme Court of New South Wales in Finnane v. Australian
. Conml:dated “Press Limited ((1978) 72 NS W.LR. 435 at p 439) The
: approprldte p1 ocedure for seekmg such Eeave is to petxtlon the House

U must express my view that Bcgg 3 in Uren v, John Fawfax & Sons Limited
((1979) 2 N.S.W.L.R. 287) went wrong in the followmg passage in hlS reasons

. ior_]udgmem (p. 289) ' :
' Inmy 3udgmen1 one rmght pausc to quesuon whcther the pnvﬂege of Parhdmem in

" relation to the mere proof of Hansard in a court in Australia has not been entirely

" ‘waived by Parliament in this country, It is 2 well known fact that proceedings in'the

- Pariizment are broadcast on yadio 1o 4l the world, and copies of Hansard are {recly

" sold for fifty-cents a copy at the Commonwealth Publications Sales Dcpartmﬂm in this

- city, And in so far as it falis to me to decide the question, I would hold thal waiver by

- Parliament to this extent is clearly estabhshed of course 1 am not dealmg with any

'questlon of copyrzght in the pubhcatzon o

'It seems to me that any ‘waiver’ .of Parhamentary prmlege mvolved n the tac:t

. “consent to, or statutory, authorlsatlon of, the particular modes of broadcasimg or
other publication of. Pdrhamcntdry procaedmgs referred to by His Honor should

. ‘not be taken to be an ‘entire waiver’ of any rei_ev_ant privilege in all concejvable
gircurnstances and for all conceivable purposes, Also, His Honour may be.
'thcught to have missed the point that the relevant time for determining the pr1v1—
“leges of Parliament for the purpose of applymg, section 49 of the Constitution is

" ‘not the present but rather the time of the establishment of the Commonwealth.
*If that point is borne in mind, it is not éasy to ascribe an ‘entire’ effect to limited
" forms of supposed waiver. Parhament cannot ‘waive’ the [aw of privilege, ‘which
" is part of the common law, in any sense of repealing it by non-enforcement. Any
established head of privilege remains part of the law, available to be enforced if it
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' is the w:El of one of the Houses of Pari;amcnt that 1t shouid be enforced m rc—'f.- e

o 1at10n to the proceedmgs of that House

CUT2AL
: .'_.leges or the privileges of its individual members? S

Is it posszble for a. Commzttee' of cach House by rew!unon to wawer zts pnw-

I my opmlon the answer. 'to this qucstlon must be no. Any pnvﬂege attachmg o

the proceedings ofa Comm:ttee of the House can only be derivative. Any investi- -~ .
_ture by the House of powerin‘a Commlttee to conduct certain proceedmgs would

- not be taken to include power to waive, in relation to such pmceedmgs any Par- .

: hamentary pravﬂege that S0 attaches to it or toits members : =

2B st poss:blefor a member ofa C‘ommmee ofeack House hzmself to waive his

“own privilege wu:h respect Lo hzs partzczpatwn and actw:l:es asa member of that
: ﬁCommxttee? : L . _ .

'3_ :In my oplmon no see my answers to questmns 2 and 2A

Isit posszbfefor a Commzttee ofeach Houve {s. 49 ofthe Constatutron} by res-

. olution to waive its przw!eges or the pr:wleges of its mdzvzdual members?

' :"-Thls questlon may be thought to cover very much the samc ground as questlons'

2A and 2B.11 should bc answercd in the negatwe

st posszble for a Member of a Commzttee of each House hzmself to wajve

" his own privilege | w:tk respect 1o hzs pamczpatzon and actwmes as- a member of

' that Commiitee? :
e In my opmion 1no. See generally my answers to questions 2 and 2A _ _
" Does the gram of !eave by the House for the productzon in court of Hansard re-

ports of a Member's parliamentary speech over—r.!de .t!ze prz w!ege of tke ma’e wd- _
- ual Member under Arzche 9 ofthe Bill of.Rzghts? _

. If 50, is tkere a case for Iegzs!atzon to safeguard the rzghrs of an md:wdual
. Member? : : _

_ : _ 1 qucstmn whether the grant of such leave would over- rlde any pnwiegc of an in-
- dividual member. As I have indicated, the proper basis upon which to regard

. pr1v1lege in this area of discourse is to regard it as the pr1v1lege of Parhamcnt asa
: whoie rather than that of the mdw;dual member. '

Would a court respect and gave ful! cred:z to any hm:mtzon zmposed by tke

;House on the use to which particular records could be put?

_ The decision of the High Court of Austraha in The Queen v. thhards ex parte
: F:tzpatrzck and Browne ( (1955) 92 C.L.R. 157) establishes that any question

- arising under section 49 of the Constitution as to what wete the ‘powers, privi-

. leges and immunities of the Commons House of Parliament at the _estdbhshment
. of the Commonwealth’ is a matter proper. for judicial decision: © " " . . itis

for the courts to judge of the existence in either House of Parliament of a privi-

~-lege, but, given an undoubted pnvﬂege it is for the House to judge of the

- occasion and .of the manner of its exercise’ (ibid. at p. 162) This passage in the

joint Judgment seems to me to provide the key for answering ‘this question. A
Court, if it is satisfied that any limitation imposed by the House upon the use to

“which its records may be put falls within-the scope of a recognized head of parlia-
“ mentary prmiege must respect that limitation. If, however, a Court were to
. adopt the view of Begg J. in Mr Uren’s case (supra) to the effect that it is not a

breach of Parliamentary privilege to prove, without the leave of the House, what
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‘was sald in Pariiament it mxght wcll regard 1tself as free to disregard any restr;c» o

L tions 1mposed by the House on the use to which such material, if proved, couldbe
_'_put 1t is clear, however, that no Court could ever properly disregard Article9of -
“the Bill of Rxghts 1688, so long as by virtue of the operation of section 49 of the

Constitution it f{_)rms part of the ldW of the Commonwcdlth Section 1 of Artlcie

.: 9is as follows

‘That the free{!om of spccch or debates or proccedmgq in Pdrliamem ought not 1o be
: 1mpcached or questioned in any court or place out of Pdrilamem ' i

A case such as Church of Sczentology v.: Johnson- szth (suprd) demon‘strates o
“the operation of the principle that a member of Parliament may not be criticised .
‘or impeached in court proceedmgq for what he did or said in his House, Tt may
.’not be put against him that in whatever he so d1d or sa;d he was actmg 1m—

proper}y or thh an 1mproper motwe 1b1d at p. 129

3 Is it demrable 10 legislate 10 allow the admwszon ofHanmrd in.court as a maln'
terofc course (without the leave of the Housej for certain limited purposes?

My own oplnlonmand T emphasise that it is in its nature’ pohtlcal’ rather than -

10.

‘legal’—is that such legislation may well be desirable: it would eliminate the

‘- present state of uncertainty as to the extent, if any, to whlch Hansard or parlia-
T mentary’ papers may be’ proved for the purposes of Court proceedings without -
“leave of the House; it would relieve the Houses of the need to consider petitions
. suchas those which were presemed in relatxon 10 the Sankey prosecuuon and Mr o
; 'Uren s recent libel actlon : '

;'Should a Member hzmself choos€ to tende‘r in court a Hansard report of hzs .
. parliamentary speech, does that render him liable 1o cross exammatzon in re-
wspect of that speech contrary to Amcle 9? ' S

" The form’ of the question seems to assume that, 1f onc Ecavcs asade any quez-tlon of

: Parllamentary privilege, the Hansard version of a member’s speech is of itself

- and by itself admissible as proof of what @ member said in the House. This is not

“$0. Of course if 2 member goes into the witness-box, he may be allowed to say

" that what is recorded in Hansard represénts what he did say in the House.

- Hansard, bowever, is not 2 document which proves itself; altheugh I think that it
Sl would be w1th1n the ieg1slat;ve competencc of the Parliament so to provuic

“If a member is in the withess box in court proceedzngb and if a spceeh made by
- him in the House is in evidence, whether by the admission of a Hansard record of

it or otherw1se it would not be lawful for the court to permit him to be CTOSS-
.cxammed so as to impeach his reasons or motives for making that speech or as to

the beliefs or views that he expressed in it: such a course W()uid con‘stltute a clecir
inf rmgement of Artscie 9of the Bill of Rxghts

If 50, could he al co be exammed in respect of any earher speeckes on the same_

subject? .

" This guestion mus‘n be answered m ihe same sense as that in which I have

1L

_answered questmn 9,

Are options avallable to the House 10 challenge a court mlmg adm:ttmg into

" evidence Hansard or other House records e.g. Justice Begg's order?
.'It i8 dxfﬁcult togive a general answer to this guegstion, because the availability or’

' ~ otherwise to the Parliament of a Judicial remedy would depend very greatly upon

the circumstances of the particular case. It is my opinion that in a case such as

E Mr Uren’s recent llbeI action, it would have been opcn to the Speakcr of the
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e House of Represeniatwes upon an appropnate resolutlon of the House to have"

sought leave pursuant to Part 8, Rule 8 of the Rules of the Supreme. Court of o

© . New South Wales to be joined as'a party to the proceedings for the purpose of

S endcavourmg to uphold, by the institution of an appeal against the order of Begg S a

: J.,aclaim that such order involved a breach of Parhamentdry pr1v1iege o

.'_'PartS Rule g (1)13 in the foHowmg terms _ RN TIRERE
o Additlon ofpamcs (I)Whereaperson who is notaparty— ; e o

o (a): ought to have been Jomcd as aparty, or T

. s (b) isa person who _]Diﬂdﬂl’ asapartyis necesséry o en'iure tilat <11§ md%ters in dxspute :

“in -the proccedmgs may. be. eﬂ"cctually ‘and completely determmed and. ;

adjudlcatcd upon,’

. " the ¢ Court, on application by lrum or by any party or of its own motxon may, on terms .
- order that he be. added as a party and make orders for the further conduct of the
: procecdmgs : . . ; :

It seems 10 'me that the’ ordcr made by Begg 1. gave rise to a 91tuat10n falimg
. within sub- paragraph (b). In’ this connexion a comparison should be’ made with -
_ Corporate Aﬁazrs COmmiSSIOH v, Bradley {{ 1974) 2 N SW. L R. 39) :

B :'It wouid never he poss1ble to 1mpiead eﬁ'ectwely, by jommg asa party to proceed

- -ings, any judge of a superior court of record of a State of the Commonwealth for

the purpose of establishing that in the exercise or purported exercise of his j Juns-

3 ‘diction he committed a breach of parliamentary prmlege This, in my Opmmn is
" the Jaw because of the well-entrenched principle that judges of superior courts .

‘are immune from all actions in the ordinary ¢ courts of law for any acts done by
them in their capacity as judges. The latest expression of this principle is to be -~ -
. found in Cadvinv. Carr ((1977)2 N.S.W.L. R 308 at p. 340). On the other hand,
ajudge of a I ederaf court, other than the High Court, is exposed to the remedies
~of prohibition, mandamus and injunction: for the | purposes of the apphcatmn of
section, 75 (v) of the Constitution such a judge is “an officer.of the Common-

wealth’. T can thcrefore conceive a situation in which the P&rlmmem through

- one or both of its premdmg officers, would have standing to seek a remedy pursu-

. -ant to that particular provision of the Constitution in a case in which it is alleged

that a federal judge (other than a Justice of the High Court) has in the course of

_ _exercmxn g h1s jLidlClal funcuom commllted a b[‘BdCh of pdrhamentary prmlege
: Laslly, it shoukd r;ot be forgotten that i in the fdr dlstdnt days of the late 17th cen-

tury, the House of Commons deait with two judges of the Court of ng s Bench

" . for breach of prlvﬂcge found to have been committed by them in giving judgment

12,

~in the case of Jay v. Topham: each of them was ordered by the House to be taken

into custody until the next prorogation. See the account of this case gwen in
Erskine May's Parliamentary Practice, 14th ed. at pp. 153~4. While it is not to

" be imagined that in modern times the Parliament would find a need to resort to
“. such an exercise of its powers 1o pun:sh for bredch of prw:Eege us ]UI‘RSdECtI()n to .
+. dosocan hardly be doubted : _ :

Shou!d the House atiempt to deﬁne its przw!eges oris il prefemb!e to leave_

. them undefined and capable ofdeﬁmtton case by case? .

This is a matter of pofitical Judgment Perhaps it should ?:ae borse in mmd in

~'making it, that codification--as any such Eeg:sidtwe exercise would be—means

the achievement of relative certdmty at the price of a degree of mﬂcxzb:hty,

: ‘whereas the continuation of the status quo means relative flexibility at the price
- of adegree of uncertainty. But on balance, there must be a lot to be said for
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"-'brmgmg the law of Pdrhamentary prlvﬂege mto hne w1th modem condihons

o howevcr pdmstakmg and dlﬁ"zcuit the task of formuldung leglslailon may be, -

13,

' " This problem was touched on in Ex parte chhards Re thzpamck and Browne A
" (supra). At p.168,in theJomtJuégment it was stated that the earlier part ofsec— AT

Wouid the passage of leg;slanon declarmg some przwleges result in secnon 49' :
1 '_.-:ceasmg to have anyforce g to remove the cover of the Bill ofRzgkts?

_'-fuon 49 of the Constitution deals ‘with the whole ‘content’ of the poOwWers, privi- -
| Jeges and immunities of the Senate and of thc House of Representatives and says

- that Parliament may. declare what they are to be. ‘It contemplates not a single :

enactment dealing with some very minor and bubSIdlciI'y matter as an addition to

. the powers or pnv:iegcs it'is concerned thh the totality of what the legisiature A

thinks fit to provide for both House as powers, privileges and immunities. When .

- it says that “until declared” they shall be those of- the Commons House of Parlia-

. 'ment it means that untii the legislature undertakes the task of providing what - .
- shall be the powers, prmleges and immunities they shall be those of the Comm .

" ‘mons House of Parhament We 'think, thereforc, that in the absence: of some

I Now the argument to Wthh th:s passage in ihe Judgment was d;rected wasto - -

. ‘much more general provision than the two very minor and subs1d1ary matters re—_ o
" ferred to, the latter part of the section contmucs to operate.”

the effect that the enactment of the Parliamentary Papers Act 19081946 and

.. the Parliamentary Broadcastmg Act 1946 had operated to expend and exhaust
_ the power of the Parliament to declare the privileges and immunities of each of o
Litgtwo Houses, so that the law of pnvx]egc as it applied to the House of Commons -

at Westmmster on 1stJ anuary 1901 no longer apphed to the Fedcral Houses.

| “ The lessons taugh{ dxrect y by, and by logical extenswn from this part of the

L ngh Court’s Judgmem seem to me to be these: First, nothing but a legislative ex- =
- ercise in covering the whole field of parhamentary privilege will displace the op-
o _feratlon of the common law of privilege referred to in section 49. Second, it would
. ‘always be open to the Parliament so to cover the field by makmg specific pro-
© ‘vision with respect to pdri:cuiar subject matters and by enacting in express terms

“ that except to the extent of such specific provision, the privileges ete. of the two

“Houses shall be those of the House cf Cemmons at Westmmster asata particu-

b iar date, -

15

¥ Wou!d any dec]ararzon How or in the future by the Hause of Commons as to
“what was the common law on privilege in the United ngdom przor to ! 901

have any force in the House of Representatzves? _

. “In my opinion, any such declaration would be of no more thdn persuaswe effect.

1t is for the House of Representatives, in any case in which it is appropriate for it

+to do so, to make its own determination as to what was the common law of privi-
: lege of the House of Commons at the relevant ddte :

Is there any reason why the prmleges of the Senate and rhe House could not be
: "d:ﬁ"erent (by declaranon)? ' . :

- In my opmlon the answer to this quesuon is ‘no’; section 49 seems to me to be
- wide enough in its terms to empower the Parliament to legislate differently for -
“the two Houses and, for ‘that matter to legislate for codification, wholly or in

part, of the prmlegcs of one House alone. But if an exercise of partial codifica-
tion were attempted, it would be prudent, indeed: -vital, to enact that the privi-

j"_.le_.g_es of the House in question shall remain as ﬁx_ed by the latter part of section
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8 49 or by references to the pnv;leges of the House of Commons as at’ Some par- :
: _'txcular date other than that of the estabhshmem of the Cammonwealth '

s zt ltke!y that rhe H:gh Court would be prepared to rule on what were the
. privileges inherited from the House of Commons as at 1 901 zf 50, would zhere_.-

s be any rtgkt ofappealfrom zhe rulmg?

In my opmlon the ngh Court woulci be prepared arsd mdeed would be beund in .
a proper case to give such a ruling. The reievant prmcxples are set out in the }udg- o

- f'ment in thzpatrwk 0 case (supm)

7.
“which recommended a certain course of action in respect of requests for ad-

I f a House were t0 adopf by revolunon a report of the Commzttee of Przwleges :

" mission of House records ina courr would tius resolunon be accepted and grven

20

j _-eﬂect io by the courts? e

B Thls question does not casxly lend itself to a generai answer. The best answer I
" can'give is that if the course of action recommended by the (,omsm{tee of Privi-

leges and adopted by the House were 1o fall within the proper ambit of the Par-

. liament’s power with respect to its own, pnwleges a Court would be bound to ad-
here to such a course. By contrast, if the Parhament ‘imposed restrictions in
. pretended exercise of such | powcrs and beyond the llmltS of dny of its prwﬂeges a
court wouEd not be 80 beund SR '

: To what extem‘ and in what arcumstances can Hansard reports be tena’ered in
_ evidence or used.in examination, cmss exammarlon or mrerfocutory proceed~_ B
; mgs ina Court or otherwase? .

- As have diready mdlcated (see my answer to questlon 2) 1t is my opmmn that .
. Parliament has power to.control the extent to which ewdence may be given in
- court proceedings of what took place in the Hoase This view is remiorced by the

L foiiowmg passage in Erskme May (14th ed.) at pp 637-8.

o The practlce of the Commons regardmg evu}enee soaghi for out51de 1he walls of Par-

. liament touching proceedings that have occurred therein is regulated by the resolution

- - of the session of 1818, which directs that no clerk or officer of the House, or shorthand

- writer employed to take minutes of evidence before this House, or any committee

" thereof, shall glve evidence elsewhere, in respect of any ‘proceedings or'examination

. had at the bar ar before any cemmlt{ee of the Housc wuhont the specxai leave of the
. House(s) : Coon :

. Accordmgiy pames to a suit who desu'e to produce such evxdence or any other docu-
ment in the custody of officers of the House, in a court of law, petition the House,

. praying that the’ proper officer may attend, and produce it; and-the term ‘proper
officer” includes an official shorthand” writer. ‘The motion for leave may be moved
without previous notice. During the recess, however it has been the practice for the -

" Speaker, in order to prevent delays in the administra.tion of justice, to allow the pro-

- duction of minutes of evidence and other documents, on the application of the parties
10 @ private suit, But should the suit involve any question of privilege, especially the .

- privilege of 2 witness, or shouid the production of the document appear, on other
‘grounds to be a subject for the discretion of the House itself, he will decline to grant

. the required authority. During a dissolution the Clerk of the House sanctions the pro- _
' ductson of dowments i oliowmg the prmcxple adopted by the Speaker.

It has been _held by t_he _courts thdt the ev1dence QF Mcmbers_ of pr_oceec_iings in the
House of Commens is not ta be received without the permission of the House, unless
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_:21..

_ they desm: to gzve ﬂ and accordmg to the usage of Parilament noe Memi)er is at hb-
Clerty to give. evxdencc clscwhcre in relation to any debates ‘or proceedmgs in
Parhamem cxcept by i feave ofthc Housc ofwhlch he 1<;aMember RN o

What is the pos:tlon if the pames toan actson agrec to the tendermg in cvxdence

.- -of a copy of Hansard as proof of what was said i in the House on a parilcular o
“occasion? Does the 1mplcmentatxon of such an. agreement involve a breach of

privilege? Technically it may do so (see answer to question 2) but it may be

_doubtful in the extreme whethcr the Houso would react in an adverse fashion.

“What the Soiac;tor Genemi of the day had tosay about this sort of problem when
“he appeared as amicus curiae in Dmgle v. Associated Nempapers ((1960) 1

Q.B. 405 at pp. 411 ~412) is set out in the annexed photostat. His submissions

: “seem 1o propound a commonsense solution. See aiso in thls connexion the Churck_ 3
‘of S czemology case (supra} atp. 525, :

To what extem and in what c:rcumszancee zf any, have the pnv:leges of

Members as defined under Article 9 of the Bill ofRzghts deemed 1o have been
_wmved varred or otherwise affected? B

~So long as Article 9 of the Bill of R:ghts remains part of the law of the
“Commonwealth, as it doos by virtue of section 49 of the Constitution, there can .
be no effective waiver or abandonment of ‘its provisions. It is a law that

HR commands obeduznce and a statute cannot be repeaied b\/ Wdlvor R

o2
: - debates by the Press, radio or television and the circulation of Hansard reports

23,

24.

In what circumstances is it poss:ble to allow the reportmg of Parlzamenmry

or any extract therefrom. wnhout in any way aﬂectmg the absolute przwlege of

M embers?'

:-The absolute prwﬂegc of members with respect to what they say in the House _
‘cannot be affected by any of 1he forms of reportmg or broadcastmg referrcd to in .
“this qucstxon : . :

'-_Where Par!zamem accedes* 1o a petition request for the product:orz of

Parliamentary Papers, or Hansard reports, to what extent and in what
circumstances, does this not affect the individual Member's right 1o absolute

- privilege in respect of staiements made by the Member in the Parhamem in

relat:on to such papers or Hansard reports? -

“Inmy opamon the absolute pm;legs 18in no way aﬂected

-Is it desirable 1o have legislation which would limit the concepi of

Parliamentary Privilege to immunity for a Member and any other person
publishing or distributing the comments of a Member in Parliament from civil

~action or criminal prosecution while at the same time allowing defendants in

civil or criminal praceea’mgs to re!y on statements made by (he Member in the

: Parlmmem'f‘

1 am not sure that | fuiiy understand the intent of the question. But 1f it is rneant
to propound the idea that it may be desirable to limif the ambit of parliamentary

. privilege so that it provides but one basic immunity of the kind suggested, { could
.not accept that such a drastic curtailment of privilege would be desirable. The
privileges -of Parliament cover a wide range of topics and situations. See, for

example, Quick & Garran (op. ¢it.) at p. 502. If one bears in mind the rationale

.of the common law of parliamentary privilege, which is to uphod the

effectiveness and proper status of Parliament, it would seem that the provisions

*of any such body of law, whether it be written into a statute or left to be deduced
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from precedents of the past ought not to be conﬁned w1thm such narrow lumts as RPN

the questxon proposes

. Signed (T. E. F. HUGHES)

Ch ambcrs

 16th Aprll 1980

104




ANNEXURE TO OPINION OF

THE HON T E F HUGHES QC
: OF 16 APRIL 1980

E .":zQ B. QUEEN 3 BENCH DIVISION {1960] 411 2

_my wview, this cour£ should make ;ts own ﬁndlngs based on the ev;dence A

done wnhout regard to’ any dcc1szons reached or opzmons expressed or

. findings ‘made by a ‘different ‘tribunal having a different function, and,’

‘probably, different issues before it, and havmg recewed dlfferent evadeﬂce
= and a diff erent presentatlon of the case. :

: Then secondly, in so far as there is an 1ssue undcr thc Parhamentary
Papers Act, 1840, s, 3, the fact that’ a report of the select commitiee was
~.made is sxmpiy an'event which happened and it is not relevant to inquire
. how it came to be made or what led up to it, and, if the defendants can show
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“that they printed and published ‘extracts from that report, and did so in :’ '

- -.'good faith and without ‘malice, they are ent:tled to that statutory defence,

““and no amount of comment on ‘the report or on the proceedings. leading up ~ -
" toitwould depnve thcm of that dcfcnce or make it any worse or any better. -

Fmally, on the issue as of the assessment of damages, “here again the -
. report of the select committee is an event which happened, and, in so faras
‘the making of the. report and the printing of extracts from it in various i
“newspapers caused damage to the plaintiff’s reputation, the defendants are - -

"not responsible for that damage and, again, any amount of comment would

* have very little, if any, materiality and perhaps not even. relevancy. -

: So on those two main points no difficulty arises at all. There were other
" ‘matters, and also minor details of evidence, and T should ‘mention that the

Solicitor-General -and Mr -Cumming-Bruce supplied further information

and expianahons with regard to the production of certain documents and :
“other matiers of evidence in which -parliamentary privilege might be .

“involved, but those are points of detail.' T would say only this, that
mamfcstly the parliamentary authotities have given the fullest co-operation

‘to facilitate the  administration of justice without detriment to .

‘parliamentary privilege. This court is indebted to the Solicitor-Generat and
‘to Mr Cumming-Bruce for their intervention as amici curiae, and for the

o frxend!y help which they aﬂ‘ordcd in that capacity.

“[The remainder of the case does not catl for report. There were ﬁndmgs
_ _t_hat the defendants had acted in good faith and without malice, so that the
- publication of the .extracts from .the select committee’s report  was
- privileged, and that the offer made by the plaintiff on behalf of the

‘Manchester Corporation to buy the shares of the Ardwick Cemetery Ltd.
for £1 each was a suitably generous oﬁ'er as the shares were worih
_cons:derab y less than £1 each i : :

Judgment for the plamuﬁ far £1, 100

Sohcators Stephenson Harwood & Tatham Sfor Gruna’y, Kershaw
Farrar & Co., Manchester; Swepstone, Wals_h & Son; Treasury Solicitor. -




- 1. The Solicitor-General, referring 1o
. the question of parliamentary prmlege
‘said that there were two species of evi-
dence in question--the minutes of pro-.
- geedings of the select committee, which _-j._priv_ﬂcge to prevent ‘publication ‘of its
“proceedings.There was, however, fittle -
_doubt that if 4 petition had been made . .
~for the production of the minutes of evi- -
“derice, as it ‘had Jbeen for the copies of
.official reports of debates, it would have -
~'been granted: 1t therefore seemed that
the court could 'safely consider a tran- G
- script of the evidence without any prac- .-
: tical risk of coEImon with the House
but,“in his subm1ss10n, the proper pro-

were laid on the table of the House and
cwere not published, and what were

- officially called the minutes of evidence..
" " Alrequest for the ‘production of the
“minutes of proceedings had - been_made'
- 'to the Speaker of the: House of Com-
“mons on:behalf -of the plaintiff in theé -

action, but the Speaker had refused it on
“the ground that the proper course was

“for the piaintiff to proceed by petition fo .

“:the House of production of the minutes,

" No such’ petition ‘had been made; and
" any evidence relating to these minutes

. .of proceedings would, in his submtss:on
" clearly be a bre&ch of parlzamemary
privilege, -

‘down and transcribed by ‘an official

shorthand writer, ‘who was an oﬁiccr of -
* the House, and by a standmg resolution -
" he could not be called to produce the .
: trdnscnpt or ‘give evidence without .-

~leave; in this case Eca\ie ‘had not been
.-requestcc_i. Any member of the public,
hawever, could buy & copy of the tran-
script; so that if the minutes of evidence
.could be proved aliunde, for exampie by
belng an agreed document as ‘in this

Cocase, 1t 'wa_s_unliké'ly ‘that the House

wouid Ercat its productwn as a breach of con
pr;v1lege R AR

It was :mportant to remcmber 1hat
the_:_ House had never formaily waived its

cedure in’ ‘future cases. would be ‘to -
present .a petition. Reports by ‘govern-.

-ment ‘departments .to the select .com- . :
~ mittee fell into the same class.as the -« -
-minutes of evidence, and all that hehad "~ .~ "~

S alrcad said a] hed to them also S
“The minutes of evadence were taken L Y pp

H)s Lordship asked wheiher the pos- -

.itson still was that it wouid not be right

0 comment upon ihe conduct of the sel—

“ect commxtice

Thc SohcliornGenerai sa;d ihat if S

- any comments were made or its validity
“impugned ‘or any reflection made onits -
“conduct, that would be véry much inthe - ¢
danger area. The plaintiff’s proposal to -~
- call.evidence which was the same as that -

. .given before the select committee would = /-
" not, however, be a breach of privilege. .-
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APPENDI X IV

MEMORANDUM
~ EMERITUS ;-PRQFESSOR”slGEOFFREY.?s!mm' |

Faculty ai' Law 29 J anuary 198&

Admmistratmn of Justlce Reference to recards of
L proceedmgs of the House of .
Representatlves

Suggestmns 0f Ementus Professor Geoﬂrey Sawer .
1 I.have cons;dered carefully the cxcellent summary of mdterxal relating to this s

quest:on, dated 25 September 1979, prepared by the Clerk of the House, and have dis-
~cussed the matter w:th two co'ikedgaes of this Yaculty who have spemai icnowledge of

By the subject

o 2, ~The Slmpiest course to foiEow wouid be to leglqlate pursucmt to the power conferred '
“thy S. 49 of the Constitution so as to modify the present law derived from the common
law, from 5.9 of the Bill of Rights 1688, and from S, 49 operating on those sources.
;However, Ieglslatxon would not be appropriate unless agreement could be reached with
the Senate, since it is a matter on which 4 uniform provision applicable to both Houses

* could and should be enacted. If that cannot be done, the House could make machinery

-provision by deiegatlon to the Committee of Pmlleges of to a special Committee of the

power to grant or withhold permissmn to prove something said in the House, condi-
" tionally or unconditionally; that is a matter on which the Members and Officers are
‘much better informed than myself and I make no iurihcr refczcnce to it. In what fol—
: lows Ideal only with p0551b1e legzséatlon :

3. The obvious model to follow is 8.7 of the Commonwealth £ vzdence Aci 1905-73,
- which sets out a simple and convenient method of admitting in evidence the Votes and
- Proceedmgs Journals and Minutes of the Houses as evidence that a motion, resolution
or bill was moved etc. in the terms set out and on the specified date. Exactly the same
- provision should be made for admittmg Hansard, but the question remains whether the
- matter admitted should be limited in its probative effect to establishing that the state-
“ment in question was made by the Member named at the date specified, on analogy
w1th exlstmg S 7 0r whcther the material can be used for some further purpose.

o 4. Itis obv:ously arguablc that the essential freedom of parliamentary debate would |

be substantially preserved if the prmlcge of members was confined to immunity from
“any action at law, civil or criminal, or before any tribunal exercising quasi-judicial
powers, as may have been she_ongmal intention of 8. 9 of the Bill of Rights. If this pol-
icy were preferred by Members, there would be po difficulty in carrving it into effect in
. the drafting of the section of the Evidence Act here proposed. However, the infor-
“mation available suggests that Members would wish the privilege to be retained in a
‘wider form than the basic and essential immunity mentioned above. For example, [
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- _"should thmk it probab}e that Members wouid not w:sh to be exposed to the poss1bli:ty '

-of cross-examination in a witness-box cencermng something said by them in debate, - -

. nor even.to the possibility of inferential comments by Judge or Counsel on something
sald in debate. 1 sympathise with that sort of fear, especzdlly a8 entertamed by non-

o lawyers, I think the wider sort of prmiege is desxrable in order to ensure fearless de- - '
" bate. It would accordmgly be in my opinion best to confine the probative force of the

" suggested section tothe act that the statement was made in the terms reported at the |

s designated’ date.

250 A prov:smn 50 limited woufd ‘it appears satzsfy moqt of the’ demands S0 far made 5
i for relaxmg the present Australian and British position. It would not affect the emstmg' i
- ability of the Houses to entertain’ and grant or refuse a peutmn to aliow debale to be
o used for some furiher purpose '
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