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_E'XTRAC_TS_ FROM VOTES AND PROCEEDINGS -

o _z\o. 160 ofl Apni 1980

4 PR VELFGE Mr Fry razssd as a matter of prwrlege an aHegdtlon by a consutuem thdt he had .

* " been discriminated against and intimidated in his employment in the Australian Public

*“Service as a‘result of evidence given by him before a subcommittee of the Joint Committee - -
" on Foreign AfTairs and Defence. Mr Fry produced documents relatmg to the ailegcd dis-

crimmdtxon and Intlmlddtl(}ﬂ

Mr Speaker stated that he would examine the matter and announce whetbcr a prtma fame
case of breuch of pnwlcge ex;sled .

Prz w!ege—Sratemem by Mr Speaker Mr Spedker reicrred to the matter raised earixer {hrs

day by Mr Fry as a matter of privilege and stated that, from the information contained in - .

: the material produced, hc Was unabie to ccnclude that a przma facre case of breach of
prmlege existed. . . :

. MNe. 167 ﬂf 23 Aprr! 1980

2 PRIV[LI:G& Mr Fry rose on a mdlter of prwllcgc and rererred to a matter which he had first
raised in the House on 1 April 1980 concerning alleged discrimination and intimidation in
his employment in the Public Service of Mr David Berthelsen because of evidence given

* by him to a subcommittee of the Joint Commitiee on Foreign AfTairs and Defence. Mr -

Fry presented additional dacumentary mdlcnal relating to the matter which he asked Mr
Speaker toconsider, _ .

Mr Speaker stated that he would consrder the papers and report to the House, _
34 P_RIVH EGE-~ALLEGED DISCRIMINATION AND INTIMIDATION OF WETNESS Ri:FER!:NCE

TO COMMITTEE OF PRIVILEGES: Mr Speaker referred to the maitter of privilege raised by
My Fry eariier this day. Mr Speaker stated that, having considered the additional material

submitted by Mr Fry, he was prepared (o allow ;)rcc,edence t0 @ motion by Mr Fry to refcr .

the matter to the Committee of Privileges.

Mr Fry then moved— That the matter of the alleged drscrlmmatxon and intimidation of Mr
David Berthelsen in his public service employment because of evidence given by him to a
‘subcommittee of the Joint Commluee on For ergn Aﬂ“mrs dnd Defence, be referred o the
Committee of Privileges.

~Question-—put and passed.

No. 168 of 29 April 1980

13 COMMITTEE OF PRIVILEGES: Mr Viner {Leader of the House), by leave, moved—That the
Committée of Privileges, when considering the matter referred to it on 23 Aprll 1980,
have power to send for persons, papers and records.

Question-— pul and passed.

- No. 170 of § May 1588

12 COMMITTEE OF PRIVILEGES: Mr Viner (Leader of the House), by leave, moved-—That,
_during the consideration of the matter referred to the Committee of Privileges on 23 April

1980, Mr Schaoles be discharged from dltendance on the commlttee and Mr Holding be
appointed to serve inhis place. :

" Question—put and passed.
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Ne 176 0f22 May 1980

' ]6 COMMITTEE OF, PREV%I_EGEb Mr Vmcr (Lcdder of thf: House) by Ie&ve moved That -
_ _'dur;ng the conslderatlon of the maiter referred to the Committee of Privileges on 23 Apnl
- 1980 Mr B. (. Jones be appointed to the committee in place of Mr Holding, appointed on
“.1 . May 1980, Mr Millar be appointed in place of Mr Lucock and Mr L. R. Johnson be
appomtcd in place of Mr C, R. Cameron, and that during consideration of the matter re- ~ -
- ferred to the .committee on 11 September 1979, Mr Millar be appointed i in place of Mr
; Lucock and MrL.R. Johnson be appomted n place of Mr C R Cameron T

Questmnw put dnd pdssed

viid




1.0 The Committee of Privileges, to which was referred the matter of the complaint

" made in the House of Representatives on 23 April 1980 relating to the dlleged dis-
_crimination and intimidation of Mr David E. Berthelsen in his public service employ-

~ment because of evidence given by him to a subcommittee of the Joint Committee on

. F ore1gn Aﬁ}sirs and Defence has agreed to the foilowmg Report

: Compiamt

C 2. 0n1 April 1980 the honoulable Member for Fraser (Mr Fry) raised in the Housc

“of Representatives a matter of privilege concerning Mr David E. Berthelsen, an officer

. of the Auditor- (xenerai s Office. In doing so, Mr Fry informed .the House that Mr. .

-Berthelsen allegedthat he was being dlscrtmmdted against and intimidated in his em-

ployment with the Commonwealth Public Service as a direct result of evidence he gave

before the Joint Committee on Foreign Affairs and Defence Mr Fry produced coples
of a number of documents in support of his cIalm L

_ 3, Aﬂ.er consxdermg these docummts Mr Speaker kater adwsed the House that from
- the information contained in the material he was unable to conc}ude that aprzmafac:e _
case of breach of pr1v1lege exmted ' :

_ 4 On 23 April 1980 Mr Fry agam rcused the matter in the House In domg so he pro-
. vided additional documentary material which Mr ‘Speaker undertook to consader
_ Laier the same day Mr Spcdker advised the House as ioilows : :

_ 1 have examlncd lhlb new malencﬂ T§16 1ssue ‘here ra&seé :mpinges up(m 4 funda-
- menld] prmc;ple of prlwle“e that is freedom of witnesses before a committee of the Parlia-
_ :menl The ciaim is based upon a considerable volume of material and potentml evidence. ]

- +-have concluded ihat it would be proper for the Privileges Commitiee to examine the issue of
"principle raised against the facts to be elicited in this case [or the future guidance of the Par-
“Hament and to determine whether any wrong has been done wh;c?x amounts to a breach of
privilege, /\c.cordmgly, if the honourable Member for Fraser wishes to move a motion to
.- refer the matter to the Committee of Privit eges I am prepdreé to allow t,he motion to take
_psecedenee of other busmess . . '

Therezxpon Mr Fry moved the follow;ngQ mouon wh;eh was agreed toby the House: .

Thai thc matier (}flhe alleged dlSCi‘lmil’ldil{)n and mnmzddtson of Mr David Berihelsen i his
public service empioyment because of cv1denee_g1ven by him to a subcommittee of the Joint
-Commiltee on Foreign Affairs and Defence, be referred to the Committee of Privileges.

_ Powers privileges zmd Emmunmes Of the Hause of Represcntatwes, its memhers ami
commitiees S : . X . . .

. A ‘S(,cuons 49 dnd 50 of the Commonwodlth o{ Auslrahd Constituhon Aet Drowde as
_ioliow o

Privileges. &o. o 49., The powers, privileges, and immunities of the Sena{e and of the House

owier of Representatives, and of the members and the committees of each House,
shall be such as are declared by the Parliament, and until declared shall be

“those of the Commons House of Parliament of the United Kingdom, and of
its members and committees, at the establishment of the Commonwealth.




7 Rules and orders 50, Each House 01C thc Parl:ament may make rules and os‘{iers w;th :espect
EURE .to—. :

A1) thc mode n whlch it powers prmlegcs and 1mmumtics may be exer- -

Clsed and upheld; -

(n) the order and conduct of its i)usmess and plocecdmg% eliher separatcly
" or jointly with the other House. .

6. hxcept in relat;on 10 a few minor powers, viz. Parhamentary Papers ‘Act (proiec-_

- tion of Printer), Parliamentary Proceedings Broadcasting Act {protection of Aus-

“tralian Broadcasting Commission) and Public Accounts Committee Act and Public
Works Committee Act (provisions respecting witnesses before these committees), the

* Parliament has not declared its prwﬂeges and they 1heref0re remain those of the Housc
of C{)mmons asat}] _Icmuary 1901, . : e

- 7. -In considering the matter referred to ;t the Commrctee hdd recourse 10 ihc prac~
. tice and precedents of the House of Commons. Relevant cases and precedents are in-

cluded in the Memorandum of f the Clerk of the House of Representat:ves attached as
Appendlx I'to this Report. ' : : o

‘8. The followmg extracts from Erskme May E Par]zamemary Prac.tzce ( 9ih edmon) N

are of specmi ssgmﬁcance in respeci of the Comm;ttce ] mquiry

Tampermg w:th wamessw :

- To tamper with a witness in regard to the cwdence to bc glvcn before either }—Iouse or any
committee of either House or to endeavour, directly or indirectly, to deter or hmdcr any
o person from appearing or giving evidence is a breach of privilege. - * -
- A resolution to this effect was pdssed by the House of Commons on 21 i“ebruary 1700

and has been regularly renewed in €very succeeding session, and in numerous instances

persons have been punished for offences of this kind. { Cases czted)

o Corruphon or intimidation, 1h0ugh 4 usual, Is not an essential mgrcdienl m thls offence.
~Itis cqually a breach of privilege to attempt by persuasion or soficitations of any kind to in-
; dme a'witness not 1o aitend, or to withhold evidence or Lo give false ev;dencc o
| This matter was c0n51dercd in1935bya Lommnttee of the Commons who reported that,

. in their opinion, it was a hreach of _przvllege to give any advice 1o a witness which took the

" form of pressure or of interference with his freedom to form and express his own epinions
~ honestly in the lzghi of all the facts known to him; and the House resolved that it agreed

' w1th the commiitee in their report (Report of the Select (‘Ommlttee on Witnesses, H. C 84,

Acts tending indirectly to deter witnesses from giving evidence

B Any conduct which s calculated to deter prospective witnesses from giving ev1dence be-
- fore either House or before committees of either House is a breach of privilege. It is upon
.this principle that witnesses are protected from arrest, not only while going to or attending

. either House or committees of c;ther House, but while returning from such House or
- committees,

Molestation of Wlmcsses on Account of their Attendance or Testlmony as Wuneqses —
Upon the same principle any molestation of, or threats against, persons who have given
evidence before either House or before committees of enhcr House will be treated by the
House wnccmed as a breach of privilege.

{Page]ﬁ/)

The mqmry

9. The matters refcrrcd to 1hc Commlttee I'eldl,cd to the aileged discrimination and
: mt_umdatlon of a witness who had presented evidence both orally and in writing to a
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._Subcofnrﬁittée“of the Joint Committee on Foreign Affairs and Defence—-a Committee -,
* consisting of both Senators and Members of the House of Representat;vcs estabhsheé R

by resolutlon of both Houses

SO0, “Belore procsedmg w1th its mqulry the Commlttec gave conmderat:on to the ques-.
~tion of its jurisdiction in respect of matters arising ‘from an inquiry conducted by a
“Joint Committee of the Parliament. In doing so it noted that in 1973 a previous Com-

© - mittee of Prwﬂegcs of the House of Representatives apparentiy did not hesuate to .

i_mvesugaie a matter of prwﬂege which had been ralsed in the House relatmg to an . -
: mqmry undertdkw by the Joint Commlttce on Prices

| 1L Havmg given careful conmderauon to this matter and in particular to the pro-
- visions of Sections 49.and 50 of the Constitution, the Committee was sat;sﬁed that it
had Jarzs{hctmn and resoived to proceed. with thc ing uiry. - '

. 12, In raising the complamt in the House Mr Fry had referred to cvcnts alleged to

“have occurred both dn the. Departmcnt of Defence and in the Office of the Auditor-
* “General. The Commitiee noted; as had Mr Speaker in giving his ruling.on 1-April
1980, that on 19 March 1980 the Chairman of the Subcommittee on Defence Matters
(Mr Kaitcr) had reported to the House on allegations which had been made by Mr
‘Berthelsen in respect of the Department of Defence. The Committee also noted that
the resolution agreed to by the House of Representatwes was widely drawn and was
~.not conﬁned to dllegdtmns in respect of the Auditor- Generai’s Ofﬁce :

13.- ‘The Committee concluded that the House in agreeing to a resolutlon in those
terms had not wished to be restrictive in the scope of the Committee’s inguiry. It deter-
-mined therefore that it should. consider all dllcgallons which may be made by Mr
Berthelsen in respect of discrimination and intimidation of him in his public service

. employment as a consequence 01‘ his havmg glven ev1der;ce to 1he Subcommlttee on
Defence Matters ' - U : :

. The Commlttce saw {wo possnble issues of prmlege bemg mvolved-ﬁ1 st!y, the
_rlghi of the Parliament to seek and obtain information required in the proper execution
of its investigatory role and, secondly, the necessity to protect witnesses and prospec- °

~ tive'witnessés before committees of the Parliament from molestation, intimidation and

- discrimination of threats of such action. It deteemined that if the allegations were sub-
stantiated the Committee had a responsibility to report those findings to the House 50
that the House could take action not only to provide redress to the particuiar person in-

" volved on this occasion, but so as to secure the position of potential future witnesses and
their willingness to assist committees of the Parliament. Unless the House was pre-
pared to guarantee this protection to witnesses, the House and the Parhament may well
be demed mformauon necessary to Pdrhament s proper rolc of scrutmy

15 Havmg called Mr Berthelsen on 9 June 1980 and heard the extent and nature of
his allegations, the Committee took evidence from the Auditor-General (Mr D. Steele
Craik), officers of the Auditor-General’s Office, the former Secretary of the Depart-
‘ment of Defence {Sir Arthur Tange), officers of the Department of Defence and an
officer of the Public Serv1ce Board In all, over 80() pages of transcript of ora] evidence

© was iaken

16 Depdrimentdl papers cmd rccord‘; reiaimg io Mr Berthelsen and the sub_]ect mat-
ter of the Commiittee's inquiry were sought and obtained from the Auditor-General’s .
Office, the Department of Defence and the Public Service Board. In addition, written
evidence was obtained from the Joint Committee on Foreign Affairs and Defence and
" legal advice in respect of one aspect of the inquiry was prowded by the Sccretary,: :
' Attorney Generdl’s Depdrtment Canberra. R :

!




B 17 Mr Berthelsen pre%ented the- Commrttee w:th a vast amourit of oral and written o

evzdenee and was examined ‘beforethe Committee for two days. The :Committee

confined its inquiries to the two claims of significance, namely, the alleged | mt:mrdatlon R
of Mr Berthelsen by the Department of Defence after Mr Berthelsen’s initial appear- ©
“-ance before the Subcommitlee and the alleged discrimination and intimidation of him
in h}s public service employment after the impropér disclosure of a letter.and attach-
- ‘ment of 2 October 1979 addressed by Mr Berthelsen to members of the Subcommittee

on Defence Matters. In respect of this letter, the Chairman mfermed Mr Berthelsen by

_ letter dated 16 October 1979 that the Subcomm1ttee had ‘taken note of the contents of - i
. his ‘circular letter’ of 2 October 1979. This was the subject of correspondence between '
the Chairman. and the Mmlster for Defence on 20 December 1979

o 18." The two Tatters are clearly related. However to asmst an understandmg of the .
- pesition they are separdtely described hereunder. .-

- 19, Allegations involving the Depanmem of Defence Mr Berthelsen was appomted o
- to the Department of Defence on 4 April 1977, While stil! an employee of that Depart-
"~ ment he responded to press advertlsements by the Subcommittee on Defence Matters
- and.on 19 August 1978 lodged a written eubmassron with the Subcommittee in respect
.of its inquiry into defence procurement policy. -

120." He began duty in the Auditor- Generai’s Office on 11 September 1978 On 12
“October 1978, having been informed that he was to be called to give oral evidence be- .

fore the Subcommitiee, Mr Berthelsen provided a senior officer of the Auditor-

. General's Office with a copy of his written submission to the Subcommittee, On 18 -~ .
October 1978 he gave the Acting Auditor-General an undertaking that he would in- -
‘form the Subcommittee that he was appearing before itasa prrvate cmzen and not as

an officer of the Audrtor General s Office.

“21. - Mr Berthelsen appeared before the Subcommrttee at a pubhc hearmg on 24
: October 1978, He honoured his undertaking given to the Acting Auditor- General. His
- evidence, which was critical of -aspects of Depdrtment of Defence administration,
received a good deal of media publicity. It was confirmed to the Commlttee of Perl-
“Jeges that his evidence discl osed no material of a classified nature.

122, On the day after his appearance before the Subcommrttee Mr Berthelsen was
-~ visited at the Auditor-General’s Office by a senior security officer of the Department of
* Defence who had been instructed by the Director of Defence Securlty to-call on Mr

Berthelsen and recover his securily pass to the Russell Offices. This pass had not been

surrendered by Mr Berthelsen upon his ceasing duty in the Department of Defence. Mr
 Berthelsen was also asked to sign a Declaration of Secrecy (Form XP 101) acknowl-
~ edging his understanding of the requzrement for continuing secrecy in respect ¢ of infor-

mation that had come into his possession while an officer of the Department of

- Defence. In addition he was handed a blank Official Secrecy declaration form (Form
_XP 100), a copy of which he had completed on taking up duty in the Department of
Defence, together with an 8-page printed statement containing extracts from the Laws

of the Commonwealth setting out the principal obligations of persons who acqmre
mformdtron in the course of their duties as Commonwealth employees

23. " The Committee received evidence that it is normal practice for security passes to

" the Russell Offices to be surrendered by employees when ceasing duty in the Depart-

ment of Defence. It was further advised that it is normal practice for a Declaration of
Secrecy to be completed by those employees at the same time. Where an employee fails

-in his or her responsibility to return the pass or is not requested to complete the Declar-
‘ation at the time of leaving the Department, the former employee is written to, if his or -
- her address is known, and a request conveyed for the return of 1he pass and the com-

pieizon of the Decldrduen of Seerecy ferm




.24 T he Semor Seeuraiy Oﬁieer mvelved (now the Chlef Secunty Adwser il’l the L

ks Ofﬁee of Industrial -Security, Deéfence Security Brdneh) stated under exammatlon that -

<he h&d not visited other former empteyees who had failed to return their ‘passes as this
was-not routine procedure to do s, In’ thls mstance he hdd been dlreeted to v1s:t Mr

Berthelsen perqonally and retneve hlS pass. ST '

. _25 Mr Bethelsen ela:med to have felt mt1m1dated by thlS action ef the Department_ B
sonof Defenee He felt further intimidated on 26 October 1978 when the Minister Assist- -
. ingthe Minister for Defence made critical references in the House of- Representatwes'

- concerning the evidence given to, and witnesses before the Subcommittee. e was con-

--vinced that this was an attempt by the Department of Defence to dlscred1t ?um and. hlS S

T _ewdence to. the Sabcemmlttee

26, “On 10 November 1978, My Berthelsen wrote to the Chairman of the Subcommit-i o

“tee complaining of mi}midatien by the Department of Defence. His compiamt was
_heard by the Subcommittee at an in camera hearing on 30 November 1978, The Chair-

“man of the Subcommittee reported to the House of Representatives on 19 Maxch 1980 - :

“that the Subcommittee had determined that on the evidence avfnlabie toit, it cou]d not S
:estabhsh that such 1nt1mldahen had taken piaee ' -

27. The 29 November 1978 edition of the Laune Oakes Report eontamed a frOnt
page lead article headed *How Defence deals with its critics’. The article disclosed that .

"the then Secretary of - the Department of Defence (Sir Arthur Tange) had written to .

the Auchter General (Mr D. Steele Craik) in relation to Mr Berthelsen s evidence to

the! Subcommittee. The article contained verbatim extracts from two confidential
‘minutes written by the Deputy Secrezdry of the Depdrtment of Defence {MrM. G
Cowie) to Sir Arthur Tange, at Sir Arthur’s request, giving an analyms of Mr Craik’s
Jetter -and providing advice 'on what further action sheuld be taken i in respect of Mr _
_-Berihelsen s evxdenee to the Subcemmlttee S - '

28, Mr Bertheisen was eoneerned to learn from the pubhcatlon of the actlon bemg

taken at the highest levels of the Department of Defence. For its part, the Committee . .

~ of Privileges is concerned that these papers which had a very limited circulation within
U the Department of Defence were revealed to the Press frem within the senjor. levels of
ih at Departmem - : :

29. Alleganons mvolwng the Aua’ztar General 5 Oﬁce The Audner Generai
- defended Mr Berthelsen’s position following representations from the Secretary, De-
“partment of Defence after Mr Berthelsen’s initial evidence to the Subcommittee on 24
“October 1978. Mr Berthelsen had shown a copy of his submission to a senior officer of
the Auditor-General’s Office and had made it clear to the Subcommittee that he was
appearing before it as a prlvate citizen. He had revealed no conﬁdentlai matendl and
had breached no Commonweaithiaw o ’

30. At the in camera hearmg on 30 November 1978 to hear his aliegauons Mr
“Berthelsen ‘handed to-the Seeretary of the Subcommittee ‘written repl_les to certain
*questions which had been directed to him at the hearing on 24 October 1978. When it
Jater appeared to Mr Berthelsen that these answers may not have been distributed to
“members of the Subcommittee, nor published as evidence by the Subcommittee, he
took the opportunity of revising them and forwarded these to the Subcommittee on 4
-'Aprlé 1979.-He made [urther revisions to these answers in letters to the Subcommittee
on 2 and 3 May 1979, The Subcommittee mcorporaled the revised answers in the
Hansard transcript of its public hearing of 25 July 1979. The revised answers of 4
©April 1979, 'which were also critical of aspects of defence administration, improperly
© came into the hands of the Press and were the subject of an article appearing in the

5




_ '.Bulletm of 24 Apnl 1979 The ]ournahst concerned has made a statutory declarau{m
‘at Mi‘ Bertheieen 5 requeet clearmg Mr Ber{helsen of rebpomibihty for this d;sclosure

: _ZBI On 25 Juiy 1979 the then Seeretary of the Department of Defence SII‘ Arthur -
' Tange and the Chief of Defence Staff, Admiral Sir. Anthony Synnot, presented evi-
dence to a pubhc hearing of the Subcommzttee _Part of their evidence dealt thh Mr

'Berthelsen s evidence of 24 October 1978 and hls rev1sed wr:tten answers

| 32 On learmng of the ev1dence that had been gwen by SII' Arthur and Sl!‘ Anthony, .
- -Mr Berthelsen again wrote to the Subcommittee on 2 October 1979 forwarding a ten-
. page paper responding to their evidenze. In this paper Mr Berthelsen’ referred to the

- evidence of the Department of Defence including specific references to cassettes and . :

the existence of a secret Chiefs-of-Staff Committee Minute No. 3171974 concerning
the transmission of data. Mr Berthelsen s paper was the subject of comment on the
: ABC ‘PM’ broadcast of 19 November 1979 and was referred to in the Bulletin dated 4

ﬁDeeember 1979 published on 28 November 1979, These evenis tnggered off” are .

. sponse in Lhe Audiior General s Office about Mr Berthe}sen s empleyment

- 33, Mr John Sewe]i a senior officer of the Departmenl of Defence advxsed the Com-
mittee that he had heard the ‘PM’ broadcast on 19 November 1979 at home and that
he had made notes of key points. Mr Sewell claims that he was advised of the Bulletin
article on the day of publication .and obtained a copy. Following the matter being
raised with him by a securlty investigating officer, Mr Sewell telephoned the Auditor-

L General’s Office to inquire whether the Bulletin article had been drawn to their atten-.....
. ‘tion and if any action with respect to Mr Berthelsen was proposed. An immediate in-

vestigation was begun. in the Department of Defence ‘to ascertain whether . Mr
Berthelsen had had access to the highly classified document. Within .the Auditor-
- General's Office, Mr Berthelsen was called before a meeting of senior officers. He was
- told that the purpose of the meeting was to enable the Office to form an opinion on
whether any Act may have been breached and to énable the Office to respond quickly
1o any communication from the Department of Dei" ence, Atthe request of the Auditor- -
" General’s Office, Mr Berthelsen completed a Stdtutory Declaration to the effect that
he had not ‘at any time since the date of my taking up duty in the Auditor-General’s

- Office, viz. 11 September 1978, either in my capacity as an officer employed in ‘the

~ Auditor-General’s Office or. otherwwe sighted or inspected or had | in my possessson _
. the Chiefe ef Staﬁ" Commlitee Minute No. 31/1974

34. lnvestlgat;ons by the Aud1t0r~Genera s Ofﬁce revealed that 1o copy of the
_M_mute was held in that Office and consequently Mr Berthelsen could not have had
access to it in that Office. The Department of Defence satisfied itself that Mr Berthel-

sen had not had access to the Minute whilst employed in that Department and that - .

‘there is a distinct probability that [he] is not aware of the contents of the COSC

‘Minute™—facts which were confirmed by Mr Berthelsen in his evidence to the Com-

mittee of Privileges. However, the Auditor-General was obviously gravely concerned
- ‘at the effect the continuing publicity surrounding Mr Berthelsen’s. communications

“with the Subcommittee was having on the relationship of the Audlior-General s Oi’ﬁce
with its cl;ent depariments espec;ally the Department of Defence :

35 On 30 Novembez‘ 1979 the Auditor-Generdi discusseé Mr Bertheisen 5 s1tuatzon
with a First ‘Assistant Auditor-General. As a consequence of that discussion. the
‘Auditor-General decided that it would be in the best interests of the Auditor-General's
“Office if Mr Berthelsen could be placed ina ]ess sens1t1ve area elsewhere in the Pubhe
B 'SEI’VEC& . . . : .




S -"36' Mr Berthelsen was toid of the Audltor-GeneraE’s dcc;sron on 4 December 1979 by' O
- ‘the Controller, Policy Planning and Management Branch. He was advised that the'as- =
“sistance of the Public Service Board could be sought to facilitate his transfer but'that =

" no immediate approach would be made to the Board for assistance in his placement,

~provided he applied for positions elsewhere in the Servrce _It was, mdlcated that the'

ph snuauon wouid be rev1ewed at the end of Jannary 1980

: 37 In & record of His corwersatlon with the Controlier whlch Mr Berthelsen Scild he :.'_': "
- had prepared immediately after the_meetmg (and spbsequentiy_mad_e as a Statutory . -

Declaration), he claimed that the Controlier had informed him that if he had not found

" ‘a suitable position within the allotted time the Auditor-General’s Office would request '

: the Pubhc Servrce Board to hdve him transferred out on the unattached hst

_:_ : '_38 The ev:dence is quite contradiciory and amblguous as to what was saxd to Mr :
.. Berthelsen about the unattached list and in what context it was made, It is qulte ‘clear

- that Mr Berthelsen believed that he was threatened with bemg placed on the unat-

' tached list and that he’ believed that thrs course was a prelude to dlsmrssal Hls concern =

18 reﬂected inthe follcwm g remarks made by hlm to the Commlitee

‘the fmal rites are admmmtered when you are put on the unattached hst The next. -

L step, if they cannot find a position for you elsewhere, is that you are out within six months. It

_is the natural progression when there is somebody there they want to get r:d of. So !.he 1mph—

CdllO%’lS are pretiy clear :

39 The Commlttee is not satlsﬁed that any effort was- made w1thm thc Audltor—
- General’s Office to acquaint Mr. Berthelsen of the precise provisions which would re-

~late to alternative placement or to dispel any apprehenswn regarding such piacement

Following Mr Berthelsen’s unsuccessful attempts to obtain a position elsewhere, the

. Auditor-General’s Office telephoned and later confirmed in writing its request for the
" “Public Service Board’s assistance in the placement elsewhere of Mr Berthelsen. Mr

Berthelsen was informed of this action on 21 February 1980, On 3 April 1980 the Pub- -

lic Service Board was advised that ‘the Auditor-General no longer wished to pursue the

alternative placemént of Mr Berthelsen’. On 10 April 1980 the Public Service Board =~

advised the First Assistant Auditor-General by letter that in view of Mr Berthelsen’s

‘insistence on promotion it was not able to assist. Against the advice of an Assistant

: Commissioner of the Public Service Board, Mr P. Forster, a deliberate decision was

" made by the Auditor-General’s Office not to inform Mr Berthelsen of the changed cir-

cumstances. The Auditor-General conceded that there was a ‘failure not to notify him
that we were not pursuing’ his placement with the Public Service Board. He added that

' des;rable

‘with the “benefit of hrndsrgh{ PR I_.wouid ___ag'ree _t_hat____'i_t wouid _héve'beer_i

40. At the éate of th:s Repcrt Mr Bertheisen is sn}l empioyed in the Auditor-

General’s Office. Whilst it is clear that the Auditor-General would prefer to see Mr :

© ‘Berthelsen located in another area of the Public Service, he informed the Committee
- that, if Mr Berthelsen ‘could improve his work performance, confine himself to the task

in hand and get a balance between what I regard as a duty asa pubhc servant and hxs

: duty as4 cxtrzen I wouEd hdve 10 real prob}ems w1th h;m

Consrderatmn of the lssues

41, The first question which the Commlttee consrdercd was: D1d members of the De- :

'pdrtment of Defence individually or collectively. attempt to intimidate Mr Berthelsen

©in rcspcct of h;s evidence before the Subcommrttec on Defence Matters"
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: Many 1issues were ra1sed and on one only‘ name]y 1£:he recovery of 1he secur;ty T
_:'pass does the Committee make 2 ﬁndmg that the actions complained of by Mr

e 'Berihclsen were in 1o way :mproper nor could they consmute abreach of prmlege

43.° Mr Berlhe]sen S aliegat:ons were varled and extremely deta1led In essence, he
‘asserted that there was a clear and consistent pattern of conduct by the Department of

" Defence to intimidate him as the direct ‘result of his appearances before, and sub- :

mission of documents to, the Subcommittee on Defezlce Matters. This Commrttee is

'_satlsﬁed that Mr Berthelsen s original’ appearance before the ‘Subcommittee on De-. '

- ence Matters on 24 October 1978 dld evoke a powerful responsc w1thm the Depart— :
= ment ofDeferice :;.'-' SRR .

44. On the very day Mr Berthelsen gdve ev1dence a detdﬂed repori on h;s empioy— o

- - ment with the Department of Defence was called for; the Acting Defence Liaison -
“Officer reported ‘the details of Mr Berthelsen’s evidence on 25 October and sub- o

“sequently, the Sénior Security Officer of the Departméent commented in his written re-
_port ‘I feel that he [Berihe}sen] won’t be threatened easily’; the next day (26 October),

Mr Berthelsen’s credibility was attacked in.the House by the Minister Assxstmg the .

. ‘Minister for Defence. Also'on that day a senior officer in the Department of Defence

-_prcparcd at the Secretary’s request, a draft letter to be sent to the Auditor- General by - '

~the Secretary: this draft stated, infer alia, that Mr Berthelsen s appearance before the
Subcommliiee on Defence Mdtters was ‘grossly 1rregular

\ _45 ‘Five days later-—on 1 Nevember—the Secretdry of the Department of Defence '

- Sir-Arthur Tange, personally drafted what can only be described as a very strong leuer

~ tothe Auditor-General (Mr Steele Craik). By 8 November it was clear that Sir Arthur

Tange had sought a memorandum from Mr M. G. Cowie, Acting Deputy Secretary A -

- of the Department of Defence, seeking an analysis'of Mr Steele Craik’s reply to Sir

" Arthur’s letter and requesting ddVle: as to ‘further action’.- In minutes dated 8 and 10
November 1978 to Sir Arthur Tange, Mr Cowie recommended, inter aha that Mr
Berthelsen s credibility be attacked as he was ‘not a substantlal witness’, ~There is little

“doubt that Mr Berthelsen’s evidence had evoked keen interest at the highest level in
one :o_f the most powerful administrative structures within the Public Service. 1t is also
clear that at that time, Sir Arthur Tange was universally regarded as the doyen of the

Public Service in Australia and the impact of his personal intervention in the Berthel- -

. :sen affair could hardly be overstated. (notWithstanding a staunch defence of Mr

“Berthelsen by the Auditor- General (Mr SteeEe Cra;k) in hls Ietter in rep v to Slr
Arthur on 6 November 1978). . . i

46. “By 21 November 1978, 1hree dwlsxons of the Department of Defenee had pre—
“pared . detailed analyses in response to Mr Berthelsen’s evidence. Mr Berthelsen’s evi-
~dence, it should be noted, was mainly based on material freely available to the public,
which he had extracted from reports of the Auditor-General. True it was, that Mr
‘Berthelsen had ventured personal observations in the course of his evidence. These con-
tributions had been éescr;bed by f>1r Arthm Tange as pretent;ous eomment and ‘dubl—
~ous dssertions SATRE : .

47 The Commniee is samsﬁed thas the pubhcatmn of the arttcie ‘How Defence deals
~with its critics’ in the Laurie Oakes Report dated 29 November 1978_(wh1eh as men-
-tioned above contained verbatim extracts from Mr Cowie’s minutes of 8§ and 10

Noverber 1978) was the direct result of deliberate leaks from within the Department

-of Defence itself. The publication of these minutes clearly revealed the thinking of
those in the highest echelons of the Department of Defence. The Committee is unable
. to conclude whether the leaks were committed to further harm Mr Berthelse'a or
- . ‘whether the perpeirator mdde the documents pubhc because he or she did net approve
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= of the manner in whrch 1f.he Deparzment of Deferzee was respondmg to Mr Berthelsen ]
. &ppearance before the Subcommlttee on Defence Matters '

.48, ‘The Commkttee notes that by 14 December 1978 the quesuon of whether or not a'
“breach of Parliamentary Privilege had occurred was being formally considered within - -
- the Department of Defence and a detailed memorandum on this question had been
. commxsmoned from and prepared by, a semor ofﬁcer within the Department '

© 49,7 On all the ev;dence before it the Commtttee is ‘;atibhed that 4 number of persons_
-'wrihm the Department of Defence 1nd1v1duakly and eellectrve}y determined not only to

«. “rebut the evidence of Mr Berthelsen but to go further and if possible to silence him, to

) 5érseredlt him personally, and to deter him (and others srmrlarly minded) from oﬁerlng
‘further evidence which -was critical ‘of the Department of Defence before the Sub-

" .-cemmrttee on Defence Matters or mdeed any other Pdrhamentary Commlttee

' ._50 ThtS oolieetwe rebpeﬂse within the Department was cleariy an excessive reactmn

~and, to that extent, improper. In fairness it should also be noted that in the judgment of

- the Comrnittee, Mr Berthelsen by certain tater actions in 1979—particularly his gratu-
" jtous “and - provocatrve reference to ‘the Chlef s-of-Staff Committee ‘Minute . No
_=3 i / 974—was to some extent the author of hlS own contmumg mlsfortune N

:0n the ev1dence the Commrttee is unable to make a pos:twe ﬁndmg of breach of '
'prwr]ege agamst any. mdzvzdual member of the Departmem of Defence pdst or
present, . : : RO . .

82, The words of the Law of Scotiand are apposue—as agamst mdwrduals within the_ '
" Department of Defence the finding would have to be Not Proven. The Committee is
not prepared to dismiss out of hand the allegation that there was a conspiracy against -

“Mr Berthelsenuequally, because of the insufficiency of evidence, the Committee isnot - .

" prepared to make a positive finding of Guilty of breach of Parltamentary Pr:v;iege
_ agamst any officer (past or present) of the Department of Defence, - - -

_53 “The second questlon considered by the Commlttee was: D;d the Oﬂice of the '
'Audrior -Greneral d:scrrmmdte against or mtlmldate Mr Berthelsen? N

- 54. . The Commrttee noted that the AadrtorNGeneral 5 Oﬁ"lce had raised no ob_]ect;on

L to Mr Berthelsen’s appearance before the Subcommittee on Defence Matters on 24
“Qctober, 1978, After presenting the Office with a copy of his written submission, the

T Office recognised his right to appear before the Subcommittee as a private citizen. As' -
" previously observed, the Committee noted that the Auditor-General had defended Mr -
" Berthelsen’s position in a letter ‘dated 6 November 1978 after the propriety of his

o -_'-act;orz had been questroned by the then Secretary of the Department of Defence

55. The Auditor-General’s Office had also taken no action in respeet of the sub~
. mission by Mr Berthelsen of revised written answers to the Subcommittee, extracts of
. which had been 1mpr0per§y and premqtureiy pubhshed m the Bulletm of 24 Apﬁ!

1979

56, Did the dCt]Oﬂ tdken by the Auditor- General foliowmg pubhcrty surroundmg Mr '

" Berthelsen’s reference to the secret Chiefs-of-Staff Committee Minute No. 31/1974in -

his further letter to the Subcommittee of 2 October 1979 amount to dlscnmmatlon and
'mtrmlddtlon of him-in his Public Servrce empioyment? Qe

-V 2 In consrdermg th;s questton ‘the Committee has had to grve careful consrderatlon
©to the position of the Auditor-General. His is an extremely onerous position. He is re- -

' _-sponsrble for audits of all Commonwealth Departments and authorities and for fur-

" nishing Teports on those audits to the Parliament. Whilst he is given extensive powers
" under the Audit Act to enable him to carry out his responsibilities he is still dependent
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. :to a Iarge degree on the co- operatlon he recetves from cizem departments and authon- L
ties. A number of witnesses from the Auditor-General’s Office made it clear 10’ the

SEan Committee that without these good relations, Departments if they $0. wzshed could_'."
R -_'eﬁ"ectwely frustrate the operations of the Auditor General.,

58, Contmumg pubhc;ty surrcuﬂdmg Mr Berthelsen and h:s submlss:ons to the Sub—

a committee were, in the eves of the Auditor-General; damagmg his client relatzonsmp

" with the Department of Defence. The Bulletin's revelation of Mr Berthelsen’s refer- -

“‘ence to the secret Chiefs- of-Staff Committee Minute No, 3] /1974 was a cause of great . .

“concern fo the Department of Defence. After this was drawn to the attention of the

_ '-Audltor-General he was apprehenswe that the relations of his Office with the Depart~ o

“ment of Defence might be seriously at risk. The Auditor-General felt the need to main-

.tain good working relationships not only with the Department of Defence but with all )

~client departments and authorities. This was the determining factor in his decmon to_
" seek Mr Berthelsen’s transfer toa less sensmve area of the Public Serv1ce '

59, The Audttor General had taken no ob}ectmn to Mr Berthelsen havmg g:ven ev1—.

~dence to the Subcommittee. However, the seemingly eﬂdless media publicity surround- : '
_ing his later communications with the Subcommittee was of considerable concern to ~

the Auditor-General. Had not Mr Berthelsen’s confidential communication to the

" Committee on 2 QOctober- 1979 been illegally released to the Press the Committee be-

lieves that the Auditor- General would not have made a decision to seek Mr Berthel-

" sen’s transfer In this respect the Committee is bound to observe that the action of the
- PErson or persons who released this communication to the Press I8 pamcukdrky rep—
L rehens;ble and cleariy did Mr Berthelsen a great diSSGi‘VICC i :

i What constltutes evndence - : s :
60, The Subcommittee on Deferce Matters forwarded to. Mr Bertheisen a copy of the

evidence of Sir Arthur Tange and Sir Anthony Synnot but did not invite comment. Mr -

. Berthelsen responded by letter dated 2 October 1979, This letter and its attachment
were not sought nor formally received as ev:dence The Subcommlttee had ‘taken note’

- ~of the contents of his Jetter and this letter was the subject -of correspondence by the

_ Subcommittee on 20 December 1979, The Secretary, Attorney-General’s Department

“has advised that ‘the letter dated 2 October 1979 and its attachment did not partake of

" 'the character of ‘evidence’ within the meaning of the privilege in question’. If this

".opinion prevails, unauthorised release of the letter and its attachment did not, and.

could not, amount to a breach of parliamentary privilege. However, the unauthorised

- disclosure ‘and ‘publication of Mr. Berthelsen s 1etter and . its attachment dated 2
o October 1979 is tobe deplcred : :

There are two ways in which the word ev1dence can be deﬁned One 15 the nar-
' _row technical definition as somethmg which is formally ‘received in evidence’ by a

- court, Parliamentary Committee or tribunal and where the material and its author is

Cimmune from Iegal suit. The other is the broad definition of evidence as in common

. speech, that is, -what a person says or wrxtes of what he knows whether or not it lS for-

.maEEy received.

62 Thls Comm;ttee is bound to apply the iaw of pnvaiege tothe techmcal deﬁmtlon
- of ‘evidence’ and future Parliamentary Committees would be well advised to keep this
* -point in mind. Acccrdmgiy, mformal correspondence—not admltted into ev1dence~-~

should be avmded .

) -63 Pursuant to the terms of reference a questmn of consxderable concern fo the Com—
' mittee was whether or not Mr Bcrthelser_} was actually threatened with the option of -
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::.ﬁ_bemg piaced Gﬂ the unattached ltst Mr Bcrtheisen cla:ms that he was 50 threatened

L :Ofﬁcers of the Auchtor Generai’s Oﬁice dcny havmg done $0.

..64 The Commtttee is satlsﬁed that Mr Berthelsen beeame cenvmeed that this actton
S 'was cnntemplated and was concerned for his future in the Public Service. The Com-

o ‘mittee is not satisfied that a veiled reference to- piacement on the unattached list, or . '

- comments that ‘may havé been interpreted as-such, was not made to Mr. Bertheisen

‘That Mr Bertheisen could not be placed on the unattached list without his approval.

-and the consent of the Public Service Board is, for all intents and purposes, irrelevant
~ to the fact that an implication may have been established. The Committee observes

~thata SIgmﬁeant number of the public servants who gave evidence to 1_t were net fam-_

' ihar with their rlghts in respect of piacement on the unattached list. -

68, The Committee is sausﬁed that in the toiaiity of the sﬂuataon in the Audttor-'

" General’s Office Mr Berthelsén suffered disadvantage in respect of his career prospects
~in'the Public Service. The Committee is of the opinion that this is not so much the di-
rect-result of his having given evidence to the Subcommittee on Defence Matters but
. rather because of a certain notoriety which' has attached to Mr Berthelsen due princi-
. paily to accumulating media publicity about his involvement with the Subcommittee
and the effect that this might have on the relatmnshlp between ihe Audltor—Gencra}’

e Oiﬁce and }tS clients.

66 Whﬂst the Commlttee is unabie to cenclude that there has been a breach of
_ -Parlxamentary andege committed by any person it is concerned at the position in
“which Mr Berthelsen finds himself, Tt invites the attention of the Public Service Board

to the circumstances of this case and to the disadvantages faced by Mr Berthelsenasa

".consequence 1t recommends that the Public Service Board should do all w1th1n its
" power to restore Mr Berthelsen’s career prospects in the Public Servzce and to ensure
“'that he suﬁ"ers no further dzsadvantage as a consequence of the c;reumstanees of thts
- case.

' _Fmdmgs '

': ~67. (a)Onthe ev1dence available to it, the Committee is not sausﬁed that a breach of
' Parliamentary Privilege has been proved against any person. o

(b) The Committee is satisfied, however, that Mr David E. Berthelsen has been
disadvantaged in his career prospects in the Public Service, particularly because of ac-
cumulating media publicity about his involvement with the Subcommittee and the
- effect that this might have on the relatzonship between the Aud1tor~General’s Ofﬁce
and its clients.

Recemmendatlon

~68. The Commutee recommends that the attention ef the Public Service Board be
drawn to the circumstances of this case and that the Public Service Board should do all

" within its power to restore Mr Berthelsen’s career prospects in the Public Service and,

to ensure that he suﬁ"ers nof urther disadvantage as a result of this case.

'Prospectlve witnesses before Parliamentary C ommlttees

- 69, The Committee declares that it will deal most sertous%y with any matters which
are referred to it involving tampering, intimidation, discrimination or threats thereof,
_involving witnesses or prospective witnesses before Committees of the Parliament,
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70 The Commltlee is conccmed at the possxbxhty that f uture wnnesses m:ght be du—'_' S
terred from appearing before Committees of the Pari:ament for fear that action may -

' -'_be taken against them for so doing. The Parhamcnt has a clear re%ponmbilny to'moni-.":

“ tor executive administration closely, It does so 1o a large extent through its committees -

‘whose activities depend largely on ‘the’ ava:Edbihty and willingness of competent wit-
“nesses to appear before them. If the Parliament fails to provide the protection to which

: * these witnesses and prospective witnesses are entitled, the eﬁ”echvene‘;s of the Com-
mittees, and through them, the Parliament and the nation, will suﬁer The Committae -

cof Prwﬂeges is delermmed that this should not happen . -
1. The Comm:ttee beheves th&t the Parhament should consuier the enaclment of a

" Parliamentary Witnesses Protection Act which would both provide for the prosecutmn‘. B

- of persons who tamper with, intimidate or discriminate against withesses who give. {or
have given) evidence before a Pdrhameniary Committce or.the House; and also pro-
“vide a statutory cause of action.in which witnesses who have suffered intimidation or
discrimination would have the right to sue for damages those rcsponmble for the said
intimidation and/or discrimination. In respect to actions agamst such persons, their
Departments may also be joined as Defendants and may also be vicariously liable to

compensate by way of ddmages the w1tness 0 1nt1m1dated and/or d;scrimmated

dgamst

72, 1t has also been pomted out that there is no mechamsm by WhICh brcach of privi- ._ '

-Tege can be referred for examination when the Parliament is not sitting and the particu-

lar circumstances of a case may require some urgent action to be taken, Consideration -
should be given to conferring power on the Speaker to make an interim referral of an -
. issue to the Committee of Privileges, such actlon to be referreé o the Housc for its ap—

proval at 1he ﬁrsi opporlumty
D M CAMERON

R Cha:rman
10 September 1980
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MI\IUTES OF PROCEEDENGS OF THE COMMETTEE OF
: - PRIVILEGES ' .

'(Note Sectxons of the Mmates ofProceedmgs rdatmg to -
“an inquiry upon.which the Committeé reported to the

. House of Representauves on 9 September 1980 havs been
o omlt{cd) ' S
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. COMMITTEE OF PRIVILEGES
~ MINUTES OF PROCEEDINGS
PARLIAMENT HOUSE CANBERRA_ .
_THURSDAY, 15 MAY 1980
(SISt Parhament—Mth Meetmg)

- Present:

A Mr D:M. Cameron (Cha:rman)
Mr Hodgman . RTINS Mr Jarman
Mr Holding - Ci  MrYates
Mr Jacobi : R SR

Reference to Commlttee S : :
The extracts from the Votes and Pmceedmgs mdxca.ted were reported as fouews
(d) No 167— 23 Apml 1980—recording that the following matter be refcrred 1o

the Committee of Prw:leges The aileged discrimination and intimidation of
Mr David Berthelsen in‘his public service employment because of evidence

“given by him to a subcommlttee of the Joint Commlttee on Foreagn Aﬂ"alrs

E _and Defence

(b} No. 168~ 29 Aprﬂ I980~wrecordmg a resolutlon grantmg the Commltiee
" ‘power to send for persons, papcrs_and records when cons;dermg the matter re-
ferred toiton 23 Aprli 1980 : S :

"(c) No. 170—1 May 1980—recorc§mg that during consmieratlon of the matter re-

ferred to the committee on 23 April 1980, Mr Scholes be discharged from at-

© tendance and Mr Holdmg be appomted to serve m his place.
* . The Minutes of Proceedings of the meetmg held on 20 March 1980 were conﬁrmeé

The Chalrman presented copies of material lodged by Mr Fry in r&ismg the matter of
prmlege in the House of Representatives on 23 April 1980.

Resolved: On the mouon of Mr Yates—That the Clerk of the House of Representa-

‘tives be requested to submit a Memorandum upon the questions of privilege in-

~volved in the matter referred to the Committee on 23 April 1980.

. The Chairman brought up a Memorandum prep&rcd by the Clerk of the House of Re;ﬁ—
resentatives in relation to the matter referred to the Committee on 23 April 1980.

The Commlttee dehberated

-Resoived On the moticn of Mr Holdmg—That this Commlttee having considered
‘the reference to it by the House of Representatives on 23 April 1980 relahng to the
alleged discrimination and intimidation of a witness because of evidence given by
him to a Joint Committee of the Parliament, and being cognisant of its responsibili-
ties and duties to the House of Representatives to report to that House on an al-
leged breach of privilege of that House, resolves to proceed with its inquiry.
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: _"I"Resblve‘a’—'oh _tHe r'réot.io_é' of Mr Jacobi¥_’rhat the Cﬁairr'n'ah_ of the Cofn.mittee o
‘should write to the Chairman of the Joint Committee on Foreign Affairs and De- .
“fence réquesting advice whether Mr David Berthelsen gave evidence to a subcom-

_miitee of the Joint Committee on Forezgn Affairs and Defence, and, if so, on what
. dates and whether his ev1dence was gwen at pubi;c hearmgs or taken in camera.

E The Committee again deliberated.
e g The Comm;ttec ad}oumed unt}i Tuesday, 20 May 1980 at 8 p m.




COMMITTEE OF PRIVILEGFS
- MINUTES OF PROCEEDINGS =
”.PARLIA?\/IENT HOUSE, CANIBERRA'
TUESDAY, 20 MAY 1980
(315t P__a_rl;ame_nt—_]_S_th_ Meet:ng): R

_. Presenl: .

e MrD M Cameron (Cha;rman)
MrBowen - . 0 Mr Holding
MrC.R. Cameron -~ . MrJarman
Mr Hodgman : o Mr Yates

-The Minutes of Proceedings of the meetmg held on 15 May 1980 were conﬁrmed

The Chairman advised the Comuinittee that he had received a letter dated 20 May 1980
from the Chairman, Joint Committee on Foreign Affairs and Defence, advising
that Mr David E. Bertheisen gave evidence to the Subcommitiee on Defence
Matters of the Joint Commuttee on Foreign Affairs and Dc,fenee on 24 October
1978.in pubhc hearing and on 30 November 1978 in camera.

The committee deliberated.
Mr Ho]dmg advised the COl‘ﬁmlllCG of h;f; ma%nlliy to attend proposed 1met1ngs of the
Committee and of his belief that he should rot participate in the inquiry unless he

was able to be ptesent at all meeungs of the Commutee at which ev1dence would be
“taken. :

Mr Helding dCCOI‘dll’lg y wnhdrew from the Commlitee

Resolved: On the motion of Mr Hodgman—
That the Coemmittee should meet on Monday, 9 June 1980 at 10, 30 a.um., and if
necessary, on Tuesday 10, Wednesday ‘11 and ‘Thursday 12 June 1980 for the
" purpose of taking evidence in respect of the matter referred toiton 23 Apr;l 1980

Resolved: On the motion of Mr Hodgman—

That Mr David E. Bertheiser be requested to .ippear beforc the Commluee at

1030 a.m. on Monday, 9 June 1980.

Resolved: On the motion of Mr C. R. Cameron— :

" ‘That the Chairman, in consultation with Mr Bowen and Mr Hodgman, should
write to the appropriale Ministers advising them of the possibility that the
Committes may require certain officers of the Auditor-General’s Office, the Public

» Service Board and the Department of Defence to give evidence to it on Monday 9,
Tuesday 10, Wednesday 11 and Thursday 12 June 1980 and to produce all
departimental pdpf:}‘b and records reldtmg to Mr David E. Berthelsen dnd the
subjecl matter of the Committee’s mquu‘y

.' The Committee adjourned until Monday, 9 June 1980 at 10.30 a.m,




COMMITTEE OF PRIVILEGES
MzNUTES OF PROCEEDINGS o
PARLIAMENT HOUSE CANBERRA' |
 MONDAY, 9 JUNE 1980 -
(315t Parhamentwlﬁh Meetmg)

“Present.
PULT _ MrD M Camcrori (Chazrman)
- MrBowen . .. R '. - 'MrB. O. Jones
‘MrHodgman, .. 0 MrL. R, Johnson
MrJacobi . - T T ‘Mr Millar
Mr Jarman - R Mr Yates

| ;The Minutes of Proceedmgs of Ihe meetlng held on 20 May 1980 were conﬁrmcd

The Chairman presented an extract from Votes and Proceedings No. 176 dated 22

' May 980 recording the following changes in the membership of the Committee—
(a) during consideration o_f matter referred to the committee on.23: April
+1980—Mr B, O. Jones in the place of Mr Holding (appointed | May 1980),

©Mr Millar in the place of Mr Lucock and Mr L. R Johnson in the place of Mr.

- C.R. Cameron, .
(b) during consideration of maller refcrred to the commlitee on 11 September
- f 1979—-Mr ‘Millar in the pl ace of Mr Lucock dnd Mr L R. Johnson inthe
pidce of Mr C R. Cameron

' The Chalrmcm informed the Comm:ttee that on 2i Mdy 1980 lettcrs had been sent to

‘the Prime Minister, as Ministerial Head of the Audit Office and the Public Service

. “Board and to the Mmzster for. Defcncc m accorddnce w:th the Commlitee s resol-
' uuon of 20 May 1980, '

* Advice had been received of the avaﬂabﬁity of the ofﬁcars and dep&rtmental .

paperq and records il required.
The Commntee dehberamd .
‘Mr: Davxd Ernest Berlhelsen was called sworn and cxammed
Mr Berthelsen presented the following papers:

- Chronelogy of events relevant to aiicgduons of Mr D E Berthelsen together W1th

twenty-four attachments.
The witness was furihcr examined.

Mr Berthelsen presented fifteen dddltl()nal papers relevam to hls aEEegdtlons togeiher -

" with copies of:

(a) proposed gmdelmes for oiﬁcm witnesses appearmg before Parhamentary

. Committees, issued by the Prime Minister; and ¢
{b) Department of Defence Parliamentary In%tructmn No. 1/79 dated 23
- Qctober 1979 concerning guidelines for provision of information to Parlia-
. mentary and Party Committees and Members of Parhament together with
‘annexes A toE. : : :

The witness was further exammed
The witness withdrew. :

The Committee deliberated. : :
- The Committee adjourned until tomorrow at 9. 30 a.m.
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COMMITTEE OF PRIVILEGES
MINUTES OF PROCEEI)INGS L
PARLIAMENT HOUSE, CANBERRA } :
TUESDAY 10 June 1989
(315t Parhamentm—l'?th Meetmg)

Presé_m.' o s
R MrDM Cameron (Chazrman)
" Mr Bowen L . " Mr B.O, Jones
. MrHodgman - '_ _ _: [ “MrL.R. thnson
- MrJacohi - Coooioie o MrMillar
: Mr.!arman Lo Sl MrYates :

' '-The Mmutes of Proceedmgs of the meetmg held ondJ une 1980 were eonﬁrmed

Resolved: On the motion of Mr Jacobi— - . i L SRR o
“That the Auditor-General be requested to make avaﬂabie to the Committee for its

“examination, all departmental papers and records reiatmg to Mr. de;d E Berthel-
sen and the subj ;ect matter of the Committee’s mqu;ry :

: Resofved On the mohon of Mr Jacobi—. .

" That the Secretary, Department of Defence, be requested to make avaikable to the -
“Committee Tor its examination, the followmg depdrtmentai papers reiatmg to Mr _
David E, Berthelscn and the subject matter of the Committee’s inquiry— - C
A Ietter dated 1 November 1978 to the Auduor Generdl fmm the Secretary, Dc-. h
pdrtment of Defence _ :
Minutes dated 8 and 10 November 1978 from the Aetmg Secretary A to the Sec— .
‘retary, Departmem of Defence. '

Resolved On the motion of Mr Hodgman—

" That the Committee receive as evidence, the papers supphed by Mr K L Fry, M.P.,
-to Mr Speaker on 23 April 1980 when raxsmg 1he matter. of prlvzlege in respect of _
“Mr David E, Berthelsen.

Mr Davxd E. Berthelsen was recalled and { urther exammed

L Mr Belthelsen presented the followi ing paper:

Career résuméof Mr D. Berthefsen
The witness w:thdrew
The Committee dehberaied

_ Mr Harald Eberhard Korte Ass1stant Audxtor Generai was calied sworn and
Lo exdmmed AR :
Mr Korte presenied the foliowmg uapers

Auditor- General’s Office File M80/125 relatmg to Mr D.E. Berthelsen’s sub-

" mission to the Defence Subcommittee of the Jomt Comimttee on Forexgn Affairs
and Defence.

Staff assessments, interview reports and associated documents re]atmg to Mr D E.
Berthelsen’s career in the Aud;t Ofﬁce o

- The w1tness w;thdrew
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IERESS Mr Peter Forster As‘;lstant Commrsswner Pubhc Servzce Board was called swom S

PP ané exammed . .
S Mr Forster presented the followm £ paper '

~Public Service Board File No.:80/3302 relatlng to Mr D E Bertheisen, Aud1tor—_ . _

General’s Office Request for a551stance wrth pIacement

EE __Thewuness withdrew. R

' 'The Committee agam dehberated

' The Chairman presented the foHowmg papers reeerved from The Secretary, Depart-
‘ment of Defence— -

A letter dated 1 November 1978 to the Aud1t0r~GeneraI from the Secretary, De- :
- partment of Defence. :

Mmutes dated 8 and 10 November 1978 from the Actmg Deputy Secretary A to_'

: - the Secretary, Department of Defence :

' __'The Comm;ttee again deliberated, L

' .Resolved On the motion of Mr Bowen— L L
“That the Secretary, Department of Defence be requested to make avarlable to the

Committee for examination a copy of an mternal mmute from the chrefs 0f~staﬂs__ A

L .commltteenumbered 31/1974.

Resolved Onthe motlon of Mr Jacobi— R ' R
That the Secretary, Department of Defence, be requested to make ava:labie to the :
- ‘Committee for examination all departmental papers and records held by the De-
partmem of Defence relatmg to Mr Dav1d E Berthelsen and the subject matter of
. the Committee’s mc;u;ry ' RO . o .

S Rero!ved On the motron of Mr Jarman~—~ : AP ' '
" That the following officers of the Auditor- Genezal’s Oﬁice be requested to appear -
“before the Committee to present oral evidence tomorrow: e -
Mr A.A. Taylor, Mr H.E. Korte, Mr B. Farrow and Mr M Harrls C
Resolved On'the motion of Mr Millar— o0 Ll
That Mr P. Forster of the Public Service Board be requested to appear before the
_ Committee to present orai evidence tomorrow. - :
: '.Revolved On the motion of Mr Hedgman——— R :
' 'That Mr A.C. Rosier, who on 25 October 1978, was senior secunty ofﬁcer Defence
- ‘Security Branch, Russell Offices, be requested to appear before the Comm;ttee to _
_present oral evidence tomorrow, . _ : o : :

: _.Resolved On the mation of Mr Hodgmanﬁ. o s :
“That the Clerk to the Committee write to the Cierk to the Jomt Comm:ttee on
Foreign Affairs and Defence secking information in relation to wiitten answers to
_questions supplied by Mr Berthelsen on 30 November 1978 and 4 Aprll 1979 to the_
Subcommittee on Defence Matters.. . : .

~ The Commrttee adjourned unt:l tomorrow at 9. 30 a.m.
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COMMITTEE OF PRIVILEGES
MINUTLS OF PROCEEDINGS

- PARLIAMENT HOUSE, CANBERRA' S

o WEDNESDAY HJUNE]S}S(} R
L (3}st ?a_rham_ent—lSth M_ee_t__mg)_._ B

""Prfésen_;: -
S E MrD M Cameron (Cha:rman)
. Mr Bowen e S .. MrB.O. Jones
"MrHodgman - 0 - . . MrL.R. Johnson
MrJacobi . - o - MrMillar
‘MrJarman- . - e MrYaIes

The Mmetes of Proceedings of 1he meeting held on 10 June 1980 were conﬁrmed
The Commlltee dehberdted

. Mr Alan Armstrong Taylor, First Asmstant Aud1t0r General Auduor—(}eneralb

Oﬁice was called, sworn-and exammed
_The witness wzthdrew :

e Mr Bruce Harrmgton Parrow Controller Pol:cy, Plcmnmg and Man&gemeni BraDCh

_ Audltor General s Office, was ca]led SWOrn and exammed
.The witness w1thdrew : '

- 'Mr Peter Forster, Ass&stant Commlssmner Pubhc Servme Board Was recalled and
o further exammed : : - :

The witness w:ihdrew

Mr Granv:l fe Allen Mawer, Cblef Exeeutwe O{ﬁcer Pol1cy Seeretanat Dcpartment
of Defence, was called, made an aﬂ%rmation and was examined.

Mr Mawer presented the followmg papers: : SR :
~ Department of Defence-—Departmental papers: arzd records reEatmg to Mr David
. E. Berthelsen and the subject matter of the Committee’s mqmry, and .
~ Chiefs of Staff Committee Minute No, 3 i/1974 (exc;sed copy)

Revolved ‘On the motion of Mr Bowen—

‘That the Secretary, Department of Defence, be requested to drrange for Mr

- J. J. Sewell, Assistant Secretary, Computer Support Division, Department of De-
fence to appear before the Comm;ttee atB p m. today

" The w1tness withdrew.

Mr Haral d Eberhard Korte was recalled dl’ld further exammed

.. The witness withdrew.

- Mr Michael James Hdms Chief Execut;ve Oﬂicer ADP. (Rescarch and Develop-
. mem) Section, Auditor-General’s Ofﬁce was called, sworn and exammed '

The witness withdrew.

‘Mr Alan Charles Rosier, C nef Securlty Adviser, Office of Indusmal Seeunty, Depart-
ment of Defence was called, sworn and Ldemed

Mr Rosier presented the following paper:
Department of Defence—Declaration of Secrecy—Form XP 101.
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' Resoived On the mouon of Mr Hodgman——; S ' I
. "+ That submission [SC76/1053 dated 15 November 1979 of M A C. Rosier, to the

~Secretary, Department of Defence, and the accompanying statement concermng: L

allegd{ions of intimidation by Mr D. E. Berthelsen, be received as ev;dence
: :Mf Rosier thereupon presented the submmston and aceempanymg statemem
: '_.The witness withdrew. '

- " The Chairman informed the Commlltee that Mr 3 J SLWGH was on iong service leave
o overseas and was not avaﬂable to dppear before it today '

K _'The Commlttee dehberated

" Resolved: On the motion oerL R. Johnson— . :' e ' ' -

_ Thdl Mr D. R. ‘Steele Cra:k C.B., O.B.E, Audltor Generdl be requested to

i dppedr before the Commlttee on Monddy, 11 August 1980 at 11 am. . :
: Reso!ved On the motion of Mr L. R. Johnson —

- That Sir Arthur Tange, A.C., C.B.E,, former Secretary, Depdrtmeni of Defence :
be requesied to dppear before lhe Commltiee on Monday, 1 1 August 1980 at 2 15
P i B L

'.Resoived On the mouon oer Hodgman SR N
. “That the Clerk to'the Committee write to the Secretary, AttorneymGenerd] s De~

partment, seeking advice as to whether the following documents should be . B

regdrded as evidence taken by, or documents presented to the Joint Commxttee o
Forugn Affairs and Defence, as provided for in Senate Standing Order 308:
- ‘Written answers supplied by Mr D. E. ‘Berthelsen: on 30 November 1978 to the
‘Subcommittee on Defence Matters in response to wrztten questmns dlreeied to -
“himon 24 October 1978, 7. .
© Revised written answers 1o the same unSthnS suppl;ed by Mr D E Berahelsen -
'~ to the Subcommittee on 4 April 1979. e
A letter from Mr D, E. Berthelsen to the Chdlrman Subcommlttee on Defence

Matters, dated 2 October 1979, and an accompanying attachment, relating to . .

evidence given before the Subcommltt{,e by Sir Arihur Tcmge and Sir Anthosy
. Synnot on 25 July 1979,

The Commxt%ee ddgourned unzll Moeday, 1 1 Augast 1980 at 10 30 a.m.
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COMMITTEE OF PRIVILEGES
AR MINUTES OF PROCEEDINGS R
_ : '_PARLIAMENT HOUSE CANBERR A_: .:__; -
'__(3_155t_ ?éi_rliaihen_t%'jgth_M:egﬁ-ng) U

: "'Preééh;.'_
SRR MrD M Cameron(Chazrman} S
" MrBowen S MiB. O Jones'
- MrHodgman . ';' . MrM:EEar
TMr Jacobi - .o oo ©Mr Yaies

: '_ The Mmutes of Proceedmgs of Lhe meetm g heid onllJ une 1980 were conﬁrmed

The Chairman. ddVlSGd that Sir Arthur Tange A. C CB. E., was overseas and was not_
available to appear before the committee at the present t1me :

" The Chairman presented the foliowmg papers recelved f rom The Secretary, Depart—
" ‘ment of Defence: EETA R R
" Department-of Defence— L ' i : EEREEE :
File 3]0/95532 relating to Mr D E Berihelsen—?apers fmm ﬁ}e DCS -
342/8/598(} ) relating to Mr D, -E. Bertheisen 8 employment in Defence Com»
_munications System Dmsmn v

' .The Chalrman mformed the Commxttee thdt advzce was requested from ihe Secreiary,' _
CAttorney-General’s Department, on 19 June 1980 in accordance w:th the Com~ '
- mittee’s resolution of 11 June 1980, but had not yet been recuved s
The Chairman presenied the foliowmg papers: T
- Copy of a letter dated 29 April 1979 from Mr Davxd E Berthelsen to the Actmg
- Secretary, Subcommiuee on Defence Matters. o :
Letter dated 10 August 1980 from Mr David E. Bertheisen to the Chalrman Com-
- mittee of Privileges, together with an attachment erztltied Areview of the Subcom—
- mittee on Defence Matters Inquiry’. : -
. Resolved: On the motion of Mr Yates— I
' That Mr Berthelsen’s letter of 29 April 1979 and the letter of 10 AugusE 1980 vnth :
its attachment, be received as emdence :
The Committee deliberated.

L .Mr Duncan Robert Steele Cralk Auditor- Generai ofthe Commonwealth was cal ed,
- 'sworn and examined. . _

The witness withdrew,

" The Committee deliberated. |
' Resolved: On the motion of Mr Hodgmdnm..m

* That Mr D. E. Berthelsen be mv;ted to gwe further evidence to tbe Com;mttee at
9.45 a.m. tomorrow. : :

The C{)mmltlee 1urlhe{ deliberated,
- The Commntee dd_]Ouran until tomorrow at 9. 30 a.m,
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COMMITT}L‘E Ol: PRIVILEGES
MENUTES OF PROCEEDINGS
E’ARLIAMENT HOUSE CANBERRA
'TUESDAY, 12 AUGUST 1980
(3lst Parhament-—20th Meetmg). R

. Present;

S : MrD M C&meron (Chazrman) L
© MrBowen 000 MrB.O. Jones*®
. Mr Hodgman - co i s UM Millar -
"MrJacobi . - o o M Yates

* Present durmg consmlerat}on of matter referred to the Commlttee on 2,3 Apri 1980 '
“only. © Ll Dol

‘The Mmutes of Proceedlngs of the meelmg held on 1 1 August 1 980 were. eouﬁrmed

- The Chcurman informed the Committee that the advice requested from The Secretary, o
. Altorney ~(eneral’s Depertmcm was noi yetavailable. = '

o Mr David E. Berthelsen st recaiied and further examlned

o _The Wiiness w;thdrew

The Committee dehbemteé
'-Resolved -~ On the metms} of Mr Ydiesm

- That the Chairman and the Clerk be empowered to make necessary arrangements _ .

o have Mr J. Sewell appear before the Committee on Monday, 1 September 1980
at 9.45 a.m., and Sir Arthur Tange, A.C., C.B.E.,at 10.45 a.m. on the same day. -

o : .The Committee deliberated.

The Committee adjourned until Monday, 1 Scpicmber 1980 dt 9 30 a.m. unless edrlxer
called together at the reque<l Of the Chalrman
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COMMlTTEE or' PRIVILEGES
MENUTES OF PROCEEDINGS ORI
PARLIAMENT HOUSE CANB}:RRA e
TUESDAY 26 AUGUST 1980
(31St })arhament—wﬂst Meetlng)

..Preseh_t.'. |
SR _ MED M Cdmeron (Chazrman)
MrBowen . oo oo UMrL.R. Johnson
5 MrHodgman - 0 .o 0 MrB.O. Jones
o MrJacobi oo o o Mr Millar
CMrJarman BRI . Mr Yates

-Thc Chalrman mformed 1he Commlitee of the carcumstances whlch had led h:m to cail

~a meeting of the C(}mmniee tod&y _ e : o
The Minutes of Pmceedmgs of the mectmg held on 1 2 August 1980 were conﬁrmed
" The Chairman presented the foliowmg papers o

Opinion dated 14 Augvs[ 1980 from The Secretdry, Attorney—General 5 Depart— o

o ment, Canberra, concerning certain of Mr Burthelsen s commun:cauom to 1hc Sub
©committee on Defence Matters.

Letter dated 13 Augusi 980 from Mi’ D bteele lek respond;ng to quesilons :

‘directed to him.”

Letter dated 14 Augus% 198{) from The Se{,retdry, Pubi:c Su‘wcc Bo&rd Cdnberrd .

: .-relatmj:, to the Lmatt.dched list of the Public Service.

Resolvea’ On the motion of Mr Jacobi— R '
‘That the three papers be received as evidence presemed to 1hL Commlttec

.: gsr Arthur Hdrold Tange, A C C.B. E was called sworn and axamimd
The witness withdrew, o

. The C(Jmmitluc deliberated,

The Committee ddjOU.["ﬂLd unui Monday, 1__Septe.mber 1980 at a iime to be
: deiczmmud S IR : : .




COMMITTEE OF PRIVILEGES
MINU’I ES OF PROCEEDE\;GS r

PARLIAMENT HOUSE CANBERRA- o
MONDAY 1 SEPTEMBER 1980
(SISt Parhament—-22nd Meetmg)

: 'Presenz: )

R : _ MrD M Cameron (Chazrman)

CMrBowen o ns T MrLRJohnson
‘MrHodgman oo i Mr B. O. Jones*
MrJacobi < - 0 ot 0 MrMillar

S MrJarman. s " Mr Yates -

o Present durmg consxderahon of matter referred to the Commlttee on 23 Aprll 1980
only : s

The Mmutes of Proeeedmgs of the meeting heid on 26 August 1980 were conﬁrmed

. Allegations of Discrimination and Intimidation

The Committee proceeding to resume its inquiry into the matter referred 10 11 On 23
April 1980, Mr B. O, Jones took his place on the Committee. :

; The Chairman preqented the followmg papex recelved from lhe Secretary, Depdrtment
of Defence:

" Department of Defenee—Faie PC 1105 873 Jomt Commsttee o, Fore1g;1 Aﬁ"alrs

“and Defence
‘Procurement— Allegat;ons of intimidation of wnnecmes by Departmeni of Defence
S Officers. .

_ 'Reso!ved On the motion of Mr Jacobi—
* That the papers contained in the file be recewed as evxdence :
o Mr John Seweif Assistant Secretary, Computer Servxees Divisjon, Departmenl of De— _

“fence, was cal]ed sworn and examined. o T A :
‘Mr Seweli presented handwritten notes prepared by him concerning an A, B C radio
broadcast in respect of material reportedly forwarded to ihe Subcommiltee on De—

+ Tence Mattersby Mr D. E. Berihelsen. '
Reso!ved On the motion of Mr Jarman— s :

“That Mr Sewell’s imﬁdwrliten notes be recewed as ev:dence

~The witness withdrew.

The Com;mttee deliberated. :
- The Commniee adjourned until Monddy, 8 September 1980 at % a.m.
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COMMITTEI: OF PRIVILEGES
“MINUTES OF. PROCEEDINGS ©
. ?ARLIAMENT HOUSE—CANBERRA S
| MONDAY '8 SEPTEMBER 1980
S(31st Pa_rhamentmz."_’ard M__eetmg) o

. “Present:

_ . MrD M Cameron (Cha:rman)
MrBowen .o Tod o MrLRJohnson
~MrJacobi oo s Mr B. O. Jones
MrJarman .- Lol M Millar

T “The Mmutes of Proccedmgs of the meeting held on 1 September 1980 were conﬁrmed
“The Chairman submitted his Draft Report on the allegcd dxscr;mmatlon and mtmu-

dation of Mr David E. Berthelsen.
Paragraphs 1 to 4 agreed to.
" Paragraph 5 amended and agreed to.
. - Paragraphs 6 to 11 agreed to.
.. Paragraph 12 amended and agreed to.
- Paragraphs 13 and 14 agreed to. .
" Paragraph 15 amended and dgreed to.
" Paragraph 16 agreed to. . .
. Paragraph 17 amended and agrccd to.

" Paragraph 18 agreedto. ~~ . iU
“Paragraph 19 amended and agrccd to.. L

~ " Paragraph 20 amended and agreed to. . - . X

- Paragraph 21 amended and agreedto. . -
. Paragraph 22 amended and agreed to. .

. ‘Paragraph 23 amended and agreed to.

' Paragraph 24 amended and agreed fo,
‘Paragraph 25 ‘amended and agreed to.
:Paragraph 26 agreed to, .

.- .Paragraph.27 amended and agrecd to.
Paragraph 28 agreed to. -

. Paragraph 29 debated and postponed. .
‘Paragraph 30 amended and agreed to._ :
‘Paragraph 31 agreed to. -
. Paragraph 32 amended and agreed to.
.- Paragraph 33 amended and agreed to.
Paragraphs 34 to 37 agreed to.
Paragraph 38 omitted.

Suspension of meeting: A’( .10 p m. t§l€ rﬂeetmg was suspended. |
- Resumption of meeting: At 7.30 p.m. the meeting was resumed,
~ Paragraph 39 amended and agreed to. s
Paragraph 40 amended and agreed to.
Paragraph 41 omitted.
.. Paragraph 42 amended and agreed to.
Pdragxaph 43 cmmed




_-*Paragraph 44 amended and agreed to.” i
. Paragraph 45 amended and agreed to. .
© . Pdragraph 46 amended and agreed to. -
- Paragraph 47 amended and agreed to. |
" Paragraph : 48 postponed.”. IR
-~ Paragraph 49 amended and dgreeé to, -
. "Paragraph 50 amended and agreed to. |
Paragraph 51 amended and agreed to.
~Paragraph 52 amended and dgrced to.
-Paragraph 53 agreed to, .

L The Commlttee adjourned un‘ml tomorrow at 8 30 a. m '
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COMMITTEE OF PRIVILEGES
MINUTFS OF . PROCEEDlNGS _
PARLIAMENT HOUSE CANBERRA
TUESDAY 9 SEPTEMBER 1980
(315#: Parhament~—24th Meetmg)

" Present: -

S MrD M Cameron(Chazrman)
MrBowen ¢ . © . MrL.R. Johnson
‘MrHodgman " ﬁ_j e MrB.O. Jones
MrJacobi - oo oo o Mr_Millar '

‘Mr Jarman ' T

Thu Comm;ttee rcsume& coasademtmn of Ehc Braft chort on the aEEeggd

discrimination and intimidation of Mr David E. Bcrthcisen
- Paragraph 54 amended and dgreed to.
" Paragraph 55 agreed to.
- -Paragraph 56 amended and agreed to.
-~ Paragraph 57 amended and agreed to.
~Paragraph 38 amended and agreed to.
*“Paragraph 59 amended and agreed to. '
.New paragraphs 46 A, 46B, 46C and 46D were, by leave, mserted
. - Paragraph 44, by leave, furthes amended and agreed 0.
o - Paragraph 45, by leave, further amended and agreed to.
-Paragraph 46, as amended and previously agrced to, by leave, omltted
" Postponed paragraph 29 dgreed to. - -
- Paragraph 60 agreed to. .
© Paragraph 61 amended and agrecd to,
‘Paragraph 62 amended and agreed to.
.~ Paragraph 63 amended and agreed to.
- Paragraph 64 amended and agreed to.
Paragraph 65 amended and agreed to.
. Postponed paragraph 48 omitted.

Suspension of meeting: At 2.15 p.m. the meeting was suspended
Resumption of meering: At & pm. the meeting was resumed.

. The Chairman presented the following paper: '
Letter from The Secretary, Attorney-General's Department, Canberra, dated 9
September 1980, to the Committee of Privileges, in response to a request from the
Committee on 5 September 1980, for further advice in respect of the opinion of 1hc
" Secretary, Attorney-General's Department da‘wd 14 August 1980.

ew.’ved On the motion of Mr Jacobi-— '
That the letter from The Secretary, Attorney-General’s Department, Canberra,
-dated 9 September 1980, be received as evidence presented to the Committee.

The Committee further considered the Draft Report on the allegcd mtumddtmn and

~discrimination of Mr David E. Berthelsen.

. _ New paragraphs 43A, 458, 45C, 45D, 45E, 45F and 435G by leave, mser%ed
- New paragmphs 66 and 67, byledvc added.
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()rderea’ lhdt the Draft Report as amended be reprmted for con31deratzon by fhc o
Commrttu, atits next meelmg . o

."-Ordered Thdt ‘the Memorandum prepdred by the Clerk of the House of_'.'-
o Representatwes be mcluded as part of the Commlttee s Report to the IHouse,

'The Minutes of Procct,dmgcs of the meeting hcld on 8 September 1980 were conhrmed

The Commxtlee adjoumed untii a day and hour to be determmed by the Chdll’mdl‘l and -0

ﬂOilf!Ld to edch Member 01 the Comm;ttce R
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COMMITTEE OF PRWILEGES
- MINUTES OF PROCEEDINGS
. ”PARLIAMENT HOUSE, CANBERRA_'
r f.WEDNESDAY 10 SEPTEMBER 1980
' (3lst Par!;ament—ZSth Meetmg) .

 Present:

: I MrD M Cameron (Cha:rman) _
. Mr.BdWeu T B MrB 0. Jones
~MrHodgman v T MrMillar

MrJacobi T - Mr.Yates "
‘Mr L.R. Johnson - E : '

:Thc Committee considered the reprlntcd Draft Rc.port on the alieged discrlmmatmn L

“and intimidation of Mr David E. Berthelsen.
?drdgraph 44 amended and agreed to.
Paragraph 71 amended and agreed to, ..
Paragraph 72 omitted and new paragraph 72 added.
. Draft Report, as amended, agreed to. :
_Resoived On the motion of Mr B. O. Jones— ' :
_ That the Draft Report, as amended be the Report of the Committee to the House
“The Minutes of Proceedm gs of the meetin g hdd on9 Septembcr 1980 were confzrmed

‘The Committee adjourned sine die.
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O R CAPPRNDIX r
o _MEMORANDUM BY THE CLERK OF THE HOUSE OF

: REPRESENTATIVES S

1980 'HOUSE OF REPREsENTATWES PR

- COMMITTEE OF PRIVILEGES
" Thealleged discrimination and intimidation of Mr David
Berthelsen in his public service employment | because of . -

evrdence given by him to a subcommittee of the Joint ~ -
C01nm1ttee on Foreagn Aﬁdrrs and Defence e

| Notes prepared by lhe Clerk of ihe House of v S
. Representatives o o

. May 1980
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HOUSE ()F REPRESENTATIVES
COMMETTEE OF PRIVILEGES

B Notes prepared by the C!erk nf fhe HGuse of Representatlves

“The following notes have bcen prepareé at the request of the House of Repreecmat:ves R
" .Committee of Privileges in connection with its inguiry into the matter of the alleged -

" -'_'j.chscnmmatlon and intimidation of Mr Davad Bertheisen in his pubikc “service
~employment because of evidence given by hrm to a subcommlttce of the Jomt
: ;-Committee on Fore;gn Affa1rs cmd Deience L

o 'Extracts from the Votes.an'd | Proceedings of the House of Rc_éprés.éntéﬁves '

- 'Nn 160 of Tuesday, 1 Aprll 1980

4 PR]V]LEGt Mr Fry mmed asa matter of pr1v1lege an allegation by a constltucnt that hc had L

been discriminated against and intimidated in his emmployment in the Australian Public
“Service as a result of evidence given by him before a subcommittee of the Joint Committee

o Foreign A{lers and Defence Mr Fry produced ddcuments reldtmg 0 the alleged ;

dmrimmauon and intimidation,

Mr Speaker stated that he would examine the matter and ANNounce whcthcr a pnmafacre
Cclse of breduh of privilege existed. :

Pri wlege—S tatement by Mr S peaker Mr Speaker rcfcrred to the mdtter rdlsed earl;er th1s
day by Mr Fry as a matter of privilege and stated that, from the information contained in
- the material pxoduced he was unable to conclude that a przma fac:e case of brcach of
privilege ex1sled : T

‘No. 167 of Wednesday, 23 April 1980

.- 2 PRIVILEGE: Mr Fry rose on a matter of privilege and referred (o a matter which he had first
' - raised in the House on | April 1980 concerning alleged discrimination and intimidation in
his empioyment in the Public Service of Mr David Berthelsen because of evidence given
by him to a subcommittee of the Joint Commitiee on Foreign Affairs and Defence. Mr

Fry presented additional documentary material relating to the matter which he asked Mr
Speaker to consider.

Mr Spcdkcr stated thdt he wouid oon51der the papers and report to the House

) 34_ PRIVELEGE***ALLEGED DHSCRIMINATION AND INT!M%DATiON OF WiTNF_SS*REFERENCE
- TO COMMITTEE OR PRIVILEGES: Mr Speaker referred to the matter of privilege raised by
Mr Fry earlier this day. Mr Speaker stated that, having considered the additional material

submitted by Mr Fry, he was prepared to allow preccdencc tc a motion by Mr Fry to refer
" the matter to the Committee of Privileges.

Mr Fry then moved—That the matter of the alleged dlscnmlnauon and intimidation of Mr

David Berthelsen in his public service employment because of evidence given by him to a
. subcommittee of the Joint Comm:ltec on Forclgn Affairs and Defence be referred to the
‘Committee of Privileges. : .

_Queshou—_pul and passed.
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“No. ¢ 168 of Tuesday, 29 Apnl 1980

. -'13 COM'VHT?!:E 01« PRIV]LEGES Mr Vmer (Lcader of the House) by leavc moved That thc '
S - ‘Committee of Prmleges when considering the mattcr referred to it on 23 Apni 1980

‘have power to send for persons, papers and records
Qucst;on-—puz dﬂd pdqsed

' Na 17G ofThursday, E May 1980

17 COMM;TTFE OF PRIVILEGES Mr Vmcr (Leadcr of the House) by Ecave moved-—wThaL

during the consideration of the matter referred to the Committee of Privileges on.23 April

1980, Mr Scholes be d]%{:hdrgcd from attendance on the commlttee and Mr Holdmg be
e appomteé o Serve in his p[dce _ .

Queshou put and passed
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CONSTITUTIONAL PROVISIONWGENERAL CHARACTER
OF PRIVILEGE 3 '

Constltutmn : R
~Section 49 of thc Constltutlon states thatm'_ DERSERR S

b _'The powers; prlvﬂeges and’ lmmunmes of the Senate and of the House of chrﬁ:scntallves,
- and of the members and the commitiees of each House, shall be such as are declared by the

- Parljament, and until declared shall be those of the Commons House of Parliament of the .~ © |

"".'-_Umled Kingdom, and of its members 'and commlticcs at: t§1e estabhshment of the
" ‘Commonwealth.” : : .

: _The Parilament has not so declared the prlvﬂeges etc. cxu,pt in rcianen to a few miror
powers, viz. Parliamentary Papers Act {protection of Printer), Broadcastmg of Parlia- -
mentary Proceedings Act (protection of ‘Australian Broadcasting Commission) and

Public Accounts Committee Act and Public Works Commlttee Act (provxs;ons re-

e _' spectmg witnesses bﬁfore thesc commlttees)

: “To ascértain the law itis necessary thereforc for recourse to be had to ihc practxce v
and precedents of the House of Commons, These are dectit thh at length m Erskme
:May 5 Parlmmemary Pracnce 19rh ed1t1on - a

What constltutes pr:vnlege

S P&rll&mcntary privilege is the sun of the pecuha{ rlghis eruoye{i by each House Collectsvciy
+as a constituent part of the High Court of Parliament, and by members of each House indi-
* vidually, without which they could not discharge their functions, and which exceed those
-possessed by other bodies or mdmdua%s Thus privilege, though part of the law of the land, is
o a ccrtam extcm an exempuon from the OTﬁmaIy faw, oo (M ay, 19 P 67y -

i The particular pr1v1leges of the Commons have bcen defiried as: ‘The sum of the fundamen- .
" tal rights of the House and of its individual Members as against the prerogatives of the
“Crown, the authorlty of the ordmary courts of law and the specaa] rights of the House of

-.'._Lords SRR ST (May19p67)

" The distinctive mark of a privilege is its ancillary character. The privileges of Pa{liamcm are
“rights which are “absolutely necessary for the due execution of its powers”. They are

enjoyed by individual Members, because the House cannot perform its functions without

- unimpeded use of the services of its Members; and by each House for the protection of its
'Members and 1hc vmdzc&tlorz of its own auihorliy arad digmty o A May19,p.67)
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PARTICULAR REFERENCES 1N RELATION T() MATTER
BEFORE THE COMMITTEE

"House of Representatwes Standmg eréer 362

“All witnesses examined before the House, or any commlttcc {hcrcof are entitled to the pro-.
teol:on ofthc Hou%e in respect of anylhmg that may be Sdld by thcm in thexr ev1dcncc e

'Senate Standmg onier 390

" Al witnesses exammcd befor ¢ the Sendtc or cmy Commlitee 1hereof are ent]tied t0 the pro-

: tcctlo_n of the Senat_c 1r_1 respect o_f ar_aythlpg th_at mdy_ be _sa1__d by _th_cm in th;lr__eyldence

’Fh\, fo]iowmg references in May are relevant to thls maiter

o Ohstructmg witnesses
; Arrc,st of w:tnesses

Ong March 1688, the Comm{)ﬂs uso]ved “Thai it is the L;ndoubied right 0{ ihzs House that
‘al] wilnesses summoned to attend this House, or any cominittee appointed by it, have the
‘privilege of this House in coming, ‘%iaymg aﬂd retummg Parties who arrest or procure the
-.arrest on civil process of witnesses or other persons summoned Lo attend either House or any

. commiuee of either House while going to, aLtendmg, or returnmg from such House or com-
mﬂtcc may | be pumshsd for contempt. ' :

(May }9 p ]56)

Muiestatmn af witnesses 0

Clti isa Lomempi to molest any. persons aztendmg euher Hor}sc or commzzteee of er!her House
‘as wntnesscs during their attendance in'such House or comm;ttec
' The fo]lowmg are Instances of thls form of TRIbLOBrldLiLl

Assduits upon w:messcs in the prccmcts of the Housc : R D
~The use of [hreatemnn 1dx1gudge 1o witnesses within the pTEClﬂCth Of the House. -
T§1c use of msulhng or dbuswe fanguage Lo w1messes within the precinets of the House.

(May19 pp 156 7)

Tampering wath w1tnesses - -

{ To tamper with a wilness in rcga{é to tha ewdcnce 10 be gweﬁ bcfore eltheir House or any
- comittee of either House or to endeavour, dirc{,lly or mdircctly, to deter or hmder any pcr-
. son [rom appearing or giving evidence is a breach of privilege.

A resolution to this effect was passed by the House of Commons on 21 February 170(}

and has been regularly renewed in every succeeding session, and in TUmerous instances per« o

sans have been purished for offences of this kind.

Corruption or intimidation, though a usual, is not an essential mgredwm in this offence.

Tt is equally a breach of privilege to attempt by persuasion or solicitations of any kind to in-
‘duce a witness niot {o attend, or to withhold evidence or to give false evidence. :

" - This matter was considered in 1935 by a committee of the Commons who reported ihdt

in their opinion, it was a breach of privilege to give any advice to a witness which took the

form of pressure or of interference with his {reedom to form and express his own opinions

- honestly in the light of ail the facts known to him; and the House resolved that it agreed with

the committee in their report {Report of the Select Commluee on Wllnesseq H. C 84 p- vii

C(1934-35).C.1. ( 934- 35) 294) ' ' :

(May 19,p. 157)
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Acts tendsng dlrect!y to deter w&tnesses fmm givmg eVIdence

“Any conduct with is calculdtecﬁ to deter prospective wilnesses from glvmg ev1dcnce before :
" either House or before committees of either House is a breach of prwllcge It is upon this
- principle that witnesses are protected from arrest, not only while going to or ‘attending either
Hou%e or commlttecs of enhcr House but whllc rcturmng from such House or committees.

(May 19, p 157)

Melcstataon of w;messes on account of thelr attendance or test:many as wntnesses o

Upon 1§1e samc prmmpie any moiesmtlon of or Lhream agd;nst persons who have gwen evi- -
‘dence i:}efore either House or before Committces of either House WJH be ireated i}y the House -
Lonccrned asa bredch of pnwlege : : - o

+ The folﬁowmg dre mstanws of thzs kmd of m;sconéuc{

o AiSduEtmg persons for havmg, glven evidence before commxttees or on accoum o{ the evz- _
- dence which they have glvcn before commlttees - : o

'Thrcatcnmg persons with personal vxolence on accouni of the ev1dence wh1ch {hey have _
glven before the House or committees,

: Insultmg a.nd abusmg d ‘witness on account of the, ev1dence Wthh hc has gwcn bcforc a
commzttee :

Cailmg any person o :lLCOLiI‘l{ or passmg a censure upon him, for cwdencc gwen by such
-person before the House or any committee ihcreof {Resolut;on of iht, Commons of lO
- May. 1733, C1 (1732 37)146) ' : D

o Gaoler mzsusing prlsoncrs inhis Cusiody i consequence of ev;dencc gwen by them befere
“committees. : : : Lo

In coneequencc of Lhe pz oceecf;ng% in the case of the Cdm%mdn Rd;lway Dt{ccwrs the Wii-

nesses {Public Inqumes) Protection Act 1892 was passed; under its provisions, persons who

" punish, damnify, or injure witnesses before committees of either House of Parliament on

account of their evidence, unless such'evidence was given in bad faith, are liable on convic-,

;7 tion 1o be fined or imprisoned and ordered to pay the cost of the proqecutlon as well as a sum
by way of wmpcnsahon to the m]ured persons .

(May 19 PP- 15%8)

"_ Legd! pmcee{hngs a;,amst w:tnesses : o . AR
' Both Houses will treat the bmnglng of legai proccedmgs agamst any. per%on on account of
~ -any evidence which he may have given in the course of any proceedmgs in {he Honse or be«
- fore one of its committees as a breach of privilege.
_ .. The House of Commons resolved on 26 May 1818, “Tnat all wnnesses exammed before
E this House, or any committee thereol, are entitled to the protection of this Housc in rf:c;peci
' -of" anything that may be said by them in their evidence” (C.J. (1818} 389y, '
.+ "For instances in which persons have been committed or otherwise punished for brmgmg
-+ actions for slander in respect of evidence given before either House or hefore commitiees of
. - either House or for being concerned a5 sohutors ;n commcnung or contmumg such
“-lactions. - (See cases cited.) ) ’
“. Maoreover, the Courts will not cmcrtdm an dcuon for s.lander based on ql.atemem% mdde in
- “evidence bcfore a commmcc

(May 19, p. 158)
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o '._MAITERSEEQR::D.ETERMJ{NATIGN -'BY :.THE’_"’.COMWTTEE o

s The matter referred tG ihe Comm:ttee of anzieges namely

ithe, dlieged discrimination and mt:mldatlon of Mr David- Berthelsen in his publlc -
. service employmem because of evidence given by h1m lo a subcomm;ttee of the Jomt :

Comimittee on Forelgn Affai airs and Defence

“was raised as a matter of prlvﬂege in the House of Representatlves on 1 Aprll 1980 by -
*the honourable Member for Fraser (Mr Fry). In doing so, Mr Fry informed the House -

“-that Mr Berthelsen alleged that he was being discriminated dgamst and mtlmldated in
-his emp]oyment with the Commonwealth Public Service as a direct result of evidence

“he gave before the Joint Committee on Foreign Affairs and Defence Mr Fry preduced- .

copies of a number.of documents in support of his claim.” .

Lo After eon51der1ng these documems Mr Speaker later adv;sed the House that from
- the information contained in the material he was unable to conc}ude that a pr]ma facne
case of breach of privilege existed. '

“In ‘giving his decision Mr Spedkﬂr. neted that on I9 March 1980 the honourable.".
Member for Kennedy (Mr Katter), on behalf of the Joint Committee on Forelgn-__ :

. Affairs and Defenée, had made 2 statement to the House in relation to certain

" allegations of intimidation by. the Department of Defence against a witness. Mr =

Speaker, further noted that Mr Katter had informed the House that on the evidence
* ‘available the subcommittee could not establish that such intimidation had taken place.
‘M Speaker empha31sed that on that occasion it had been-an allegation of intimidation

by the Department " of ; Defence The matter - ralsed by Mr Fry coneerned the -

Auditor-General’s office. |
On 23 April 1980 Mr Fry again ralsed the ‘matter in the House In domg so he

".'-prowded addlizondl documentary materiai ‘which Mr. Speaker underiook to consmier P

_ Ldter the sanie ddy, Mr Spedker advised the House as foilows : _
"1 havé gxamined “this. néw material. The issue here rcused :mpmges upon a

funddmentai principie of pr;vﬂege ie. frecdom of ‘witnesses before .a committee of the -

Parliament. The:claim is based upon a considerable volume of material and potential

-, evidence. F have concluded that it would be proper for the Priviteges Committee to examine
. the issue of principle raised against the facts to be elicited in this case for the future guidance

~© of the Parliament and {o determine whether any wrong has been done which amounts to a
“-breach of privilege. Accordmgly, if ike. honourable Member for Fraser wishes to move 4

**"motion to tefer the matter tothe Com_rmtiee oi Pr;vﬁeges 1 am prepared to allow Lhe mohen

-to take precedence of other busmess

Thereupon Mr. ‘Fry moved, and the House agreed that lhe matter should be >

“referred to the Committee of Privileges..
May makes it clear that ‘to tamper with a witness in regard to the ev1dence to be

" given before either House or'any. committee of either House or to endeavour, directly

~or indirectly, to deter or hinder any person from appearing or giving evidence is a
breach of privilege’. May goes on ‘to say that ‘“any conduct which is calculated to deter

. prospective witnesses from giving evidence before either House or before committees

‘of either House is a breach of privilege and that upon the ‘same principle any
~molestation of, or threats against, persons who have given evidence before either House

or before committees of elther House wﬂi be 'Lreated by the House coneerned as a o

~breach of privilege’.

Before proceeding with its inquiry. the Commrttee may w1sh to consxder what are .

. the pr;vﬂege powers of a joint committee (such as the Joint Committee on Foreign

Affairs and Defence) consisting of Senators and Members of the House of Representa—_ :

-tlves dppomted by resolutlon of both Houses. -~
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Sectlon 49 of ﬁle Consmutlon prowdcs for 1he powc,rs pr:v;icges and 1mmumiies of -

. the Senate and of the House of Representatives and of the members of the comittees of

each House. It makes no-reference to the powers, privileges and immunities of com-

 mittees consisting of members of both Houses 0n the other. hand Secuon 50 of the
.Consmutlon prowdus that - ' - s SEREE S :

l;ach House of the Parl mmcnt may makc rulcs and ordera w1th respect 10—

(i The mode in whach its pOWGi&: prwilegcs and 1mmumhes may be exercxsed and L

upheld

(u) The order dnd conduct of its busmess and proceedmbs e;{her ?epararely orjomlly
Lowith, t]w other House. . i

It may be drgued thdt each House havmg been gramed the prmlegcs of the House -
A of Commons as at 1901 and the Consutuuon ‘n Section 50, hdvmg cledriy contem-
- plated that the Houses might act jomtly w1th the other House', the pnv: eges gramed

“should naturdlly apply to any joint action. This may have been ‘the view taken.by the

S “House of chrescntatwes Commiittee of Privileges when in 1973/it inquired into the -~
- premature ‘publication in the Sun newspaper of the recommendations of the Joint .

+ Committee on Prices.in its. Report on the Stabilisation of Meat Pnces (See PP,
©217/73). The Report of the Committee of Privileges makes no reference io this aspect

. of the Committee’s dehberatlons nor to any reservations the Comm1ttec may hdve had

‘in I’L]dtl(}n 0 ihe prwdegcs applymg to the J oint Commlttee
o Cierk scmphasm '

“On the othcl hdl’ld Odgers in Ausrmhan Senare Pracnce (SLh ed1il0n) (PP
1976 /1)at pdge 519 casts doubt on the privilege powers of joint committees:
“Another objection to joint committees appointed by resolution of the Houses is

: fthdt their privilege power. is uncertain, For example, there is a doubt whether 2 joint com- -

mitfee may administer on oath to a witness,* Furthermore, Scct}on 49 of the Constitution,

- "Whlc h gives to the Houses and committees of each House the powers, privileges and immuni-

o ties of the House of Commmons does not refer to joint committees. Thus, if a witness before a

“joint Commlétce refused to answer a question, gave {alse evidence, or behaved msultzngly,

-the Houses may be xil—equxpped to deal with the matter. Perhaps the penal power arising

{rom joint commitiee proceedmgs may be exercised by joint resolution of the two Houses,
o but dlfﬁculues coulé arise when the Hou%es dl%agreed on the dppmprl&te pendlty

# In 1941 the J(}ml Committee on War Expenditure raised the’ matter dl’ld fhe f01~ .

Iowmg opsnzon was given by the Solicitor-General:

= - Reference to Chapter XX of the Standing Orders of the Senate and Chdpter XXV of the
"2 Standing Orders of the House of Representatives makes it quite clear that a select committee

" may be empowered.to send {or persons, papers and records. If it is so empowered it may, in-

my opénion summon witnesses to give evidence. | have not, however, been able to find any

provisions in the Stanémg Orders authorismg a select commlttee to ddmzms%er an oa{h toa

o owitness. -

'._:-mesum is mdde by the Parlmmemary Wamesses Oazhs Acz 3872 of (sreat Brliam
.. empowering any Commitlee-of the House of Commons _to_admmmtcr .an oath Lo _the

. witnesses examined before the Committee. The question arises whether that power is one of

the powers preserved to tha Sf:rzdte and the House of Represematwe% under SCCHOJ’I 49 of the

Constitution.
The Act in question is intituled an Act fer enablmg the House of Commons and any
Committee thercof to administer oaths to witnesses. Section 1 of the Act expressly
- .empowers the House of Commons to administer an oath to the witnesses examined at the
" - Bar of the House and empowers any Committee of the House to administer an oath to the
" witnesses examined before the Committee. In my opinion, therefore, the Act confers a
substantive power on the House of Commons and its Committees and by virtue of section 49
' of the Constitution that power is conferred on each Housc of the Commouwca]th

- Pdrllamem and on the Lommltlecs of each such House. : :
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"The Act dOt‘,b not, however e(mfer on Joml Commlitees of Ehe Lords and CGmmons power

oto ddmxmstcr an ‘oath. Even.ifthe Act did confer such power it is very doubtful whether that * - o

power would be preserved under sectlon 49 of the Comtztutxon, as Et is hot a power o{ a
“Committee of the Commons. - : s
“Question 5 should, therefore, he answered as follows A beleet Committee or a Jomi 3

Committee .authorised to send for per‘;ons ‘papers and records has power Lo summon

“ witnesses. A Select Commitlee also has power to admlms{er oaths to wunesses Ttis doublfu!
+“whethera Joint Cemmzltee has that power. '

Tius matter was also {ouched onin the Report on Paritamenzary Commztteesk-' '

' 'Powers over ‘and. protection. afforded to witnesses, prepared by Attorney«Genera! C

" Greenwood and Solicitor-General Ellicott in 1972. (PP. I972/168 pp. 12,30) oo
“."'As far 'as‘can be ascertained no authoritative opinion has ever been given on the
K pr;v;leges applying to joint committees. If the Committee of Privileges entertains any
“doubts on this matter it may wish to seek the adv:ee of the Attorney General s
Depdrtmeni before proceeding with its inquiry, : -
“As stated by Mr Speaker the matter raised by Mr Fry touches upon an mlportan{
: 'prmcxple involving the Parliament’s increasing use of committees to assist it in its
- scrutiny of Executive funct:ons Parliament must have an unfettered right to seek and
"> obtain information in ‘the proper - ‘execution of 1ts mvest:gatory role. It must also be -
'prepared to safeguard the posmon of thnesses or prospectwe w1tnesses before 11 or 115_ o
Comm;ttees ) : )
“The presem case raises serious issues in respect of the w1tness concerned If the

alleganons of discrimination and intimidation are found to be correct, the Committee S

hasa responsm:hty to recommend that the House take action to remedy the situation.

It must do so not only for the protection of the particular person involved but to secure

‘the position of potenmal future w1tnesse<; and their w1llingness to assist comm;ttees of - '

~“the Parliament.

~n conductmg its mqmry it won]d appear o be necessdry for the C‘ommnlee Io'

'estabhsh formally that Mr Berthelsen had in fact, given evidence 104 subcomm1ttee of s

the Joint Committee on ‘Foreign Affairs and Defence. ‘A convenient ‘means of
. aseertammg this fact would be for the Comrmtiee to invite Mr Katter as Chairman of

R that subcommittee to appear . before it H‘mng so determined, the Committee might

then consider calling Mr Berthelsen to provide it with the evidence which he claims
. amounts to, dlscmmmatxon and mt:midanon of. hlm in his employment in ihe Publlc
" Service,
©Should the Commltiee e{mSIder thdt Mr Berthelsen has estabhshed a case WhECh _
“needs to be answered it would seem necessary that officers of the Public Service should s
- be calledin order that the Commmee can elicit the facts of the matter. = '
It should be noted that on 29 Aprﬂ the House of Representatives empowered the
Committee to send for persons, papers and records during the tourse of this Inqun‘y
Accordingly, there is no impediment to the Committee calling desired witnesses,
‘However, should it wish to call Senators or officers of the Senate who were responsible
for administering the inquiry of the subcommittee of the Joint Committee on Foreign
: Affairs and Defence, the reqmrements of House of Representat;ves Standmg Order
1359 would need to be satisfied. :
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THE COMMITTEE OF PRIVILEGES FUNCTEONS
T PROCEEDINGS ETC :

: '-.Standmg order R _
: House of Representaiwes Standmg order 26 is as follows :
A Commlttee of Privileges, to consist . of' nine Members, shall be appomted at, the

" commencement of each Parliament to inguire into and report upon compiamts of breaeh of .70 .

S prnv;lege whlch may be referred io it by the House

B 'Witnesses—Summonmg of and adm:mstratlen of oath

‘House of Representatxves Stsndmg orders 354 to 368 deai thh the calhng of '

- witnesses etc. ..

May 19th Ieor.a pp 644 3, deals w;th the general powers of a Se ect Comm;ttee _

‘regarding the atlendance of witnesses.

1In “1941, the Chairman of ‘the: Commonwedlth Parliament War Expend:ture

- Committee asked the Solicitor- General for advice on certain questions. In dealing with

“ " the following quest:on»-é‘Has a Select Committee or Joint Committec power to
© summon persons to give evidence and to administer oaths {0 -witnesses’, the

I _’Sohc1tor General (Opinion 53 of 1941) said that if a Select Committee is empowered
-to send for persons, p.spers and reeords 1t may, in-his op:moo summon w;tnesses to
-give evidence.

By virtue of - section 49 of the Constltuuoo, 1he power contdmed in the”

- Parhamentary Witnesses' Oaths Act 1871, of Great Bntam for any Committee of the
~“House of Commons to administer an oath toa witness is conferred on each House of

“the: Commonweaith Parhameni and on the Commlttees of each such House Thls .

power, however does not exlend toa Jomt Comrmttee :
"The Sohcltor General brleﬂy answered the questlon by statmg

A Se lec:t Commlttee ora. J oint Commntee authorised to send for persons, pd.pﬁ:rS and records, has :
-power L0 sumimon witnesses. A Select Committee also has power o admlmster oalhs to w1tnesses

-Ii is doubtf ul whether a J omt Con1m1ttee has that power

S Scope ofi m(;mry : . . . S
: A select committee, like a Comm;t{ee of the w?xole House possesses no au{horsty exeeps that
which it derives by delegation from the House by which it is appointed. When a select
" “committee is appointed to consider or inquire into a matter, the scope of its deliberations or
“Inguiries is defined by the order by which the committee is appointed (termed the order of
" reference), and the deliberation or inquiries of the committee must be confined within the
limits of the order of reference .” . . interpretation of the order of reference of a select
. committee is a matter forthe committee . 5 - . If it is thought desirable that a committee

b - should extend its inquiries beyond the limits lald down in the order of reference, the House .

: nlay give the eommlitee authonty for that purpose by means of an mstructxon :
- C (May 19, p. 635)
Bes;de% the report properiy 50 ca]led reldtmg to the subject matter referred to the
" commiltee, it s frequently necessary for a committee to make what is termed a special

'_report in reference to some matter muéentally arising I‘C]étlﬂg to tbe powers func{lons or
: proceedmgs of the committee . .

© A report from a commzitee desmng the mstrucmons of t%le House as to the alzthonty of the
commillee or the proper course for it to pursue; or.a report that a witness has failed to obey a

. “summons to attead or has refused to answer quesuons addressed to him by the eomm1ttee
. are exampies of such special reports

41

(May19 p- 661~ 2)_




: A Houso ol" Represema{wes case of a spcc&al repori reiates to the Commlttee of SR

" Privileges inquiring into articles in the Bankstown Observer (1955). An article dated

"7 28 April 1955 had been referred to the Committee. Subsequently, the Commitiee pre-

C T dented & speoidl repert to the House seeking authority to include in its investigations
- articles appearing in the Bankstown Observer of 5, 12 and 19 May The House agroed

" 1oa motlon that tho Comm;ttee ) rcqucst be acceded to. - .

: : ' (V&P 1954 55 pp. 225 239)

The scopc oi any inquiry (of the Commlt{ee of Prmleges) compr:ses all mdtters_
relwdnt to the Complalm The commlttee does noi sn i public. '

. . :  (May19,p. 675) |
The foregomg roference in May results f rom a resoiut;on of tho House of Commons o

. in 1947-48:.

-+ That whcn a matter of complaml of breauh of prmlege is roferrod toa Comlmttee such
“Committes has, and always has had power to inquire not only into the matter of the particu- -
lar complaint, but also into facts surrounding and reasonably connected with the matier of

L. the p(zrncular comp."amr *and into the prlnc:lplcs ofthe law and custormn of perIlege that. are '
_.-concomcd : : o

S . (H ofC Joumdisl947 48, p. 23)
o 'clgfk’s cmzﬁha_s'is -

'Counsei Lack of ]udimal form

- I’orsom accused of breaches of the prw]lcges or of other contcmpts of csthor House are not,
as a rule, allowed to be defended by counsel; but in a few cases incriminated persons have

: been aliowed to be heard by counsel, the hearing being sometimes limited to ‘such points as

~“do not controvert the privileges of the House’. Where & person has been allowed to make his

“defence by counsel, counsel have sometimes been heard in support of the charge; and where

a complaint of an aileged breach of privilege was referred to the Commiitee of Privileges,

- counsel were allowed; by leave of the House, to examine witnesses before the Committee on

“hehalf of both Lhe Memoer who had maée the complamt and the partu:s named therein. - :

' ' : : : (May19 pp 167 8)

(Thc [ast cases recordcd in May were in the 18th centory )

Details of the Commons Practice in relation to counsel appearmg bcforo Seiect
Commitiees are given in May 19, pp. 644--6. :

- During the course of the sittings of the House of chrcscmatives Committee of
Privileges in the Bankstown Observer case, Mr R. E. Fitzpatrick, who had'been called
by the Committee, reguested that he be represented by counsel. By resolution, the
: _Commmoe decided to hear coun‘;ol on the foltowing two po:nts ' R

(a) 45 to his rxghi to appear generatly for Mr Flupdtﬂck and
(b) astothe power of this Committee to administer an oath to the wikness.

The Commsuce heard counsel on these points but did not agree to counse] 5 appi
cat;on 1o appear. (Report of Committee tabled 8 June 1955, pp. 9-10)

* Little attempt is made in the Committee of Privileges to observe judicial forms. Persons
~accused of contempt of the House are not as a rule aliowed to be defended by Counsel,

' ihough in a few cases the House has giver: feave for an exception to be made. The Commitiee

" of Privileges usually hears only the parties concerned and the Clerk of the House, and the
" House decides the approprlatc penalty on the tenor of ﬁne debaie on the Commitiee’s report.

_ (thrdct from Paper prepared by the Clerk of the House of Commons for the
Assocmtaon 02" Secreidrtes Goneral of Pari;aments ——-Mdrch 1965} '
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Prate?t or dasserzt may be added 1o the reporr _
- House of Representatweq stdndm gorder 343 redds as foilows

" _The Chairman shali read to the commlttec al a mcctmg convcncd for the purpose the
= whole of his drafl report, which may at once be considered, but, if desired by any Member, it
- .shall be printed and circulated amongst the committee and a subsequent day fixed for its
~ consideration. In considering the report, the chairman shall read it paragraph by paragraph,
" proposing the quesilon 1o the commnittee at the end of e&ch paragraph—“That it do stand
.- part of the report”. A Member objecting to any pemon of the report shall move his amend—
.- .ment at the time the paraggaph he wishes to amend 18 under cmsxderaﬂon A protest or dis-
Lo Usent mdy bc added to the report :

' 'J A PETTIFER
Cierk of the House of

B Representdtwas o
- May 1980 . - :




APPENDIX I

HANSARD EXTRACTS
Wednesday, 19 March 1980

JOINT COMMITTEE O\E FORIZIGN AFFAIRS AND DEFENCE
Repﬁrt

Mr KAT FER (Kennedy) by cdve—On 22 Novembcr 1979, the Jami Commxtise: .

‘on Porugrz AfTairs and Defence tabled its report ‘Austrahan Defence Procurement’. In

‘the course of the' mvestxgdnons of the Sub-Commiitee on Defence Matters ailegallons o
“were made'to the Sub-committec that there had been intimzidation by the Department -
- of Defence of a prospective witness and a witness. The nature of the allegations was the
subject bf a separate hearing of the Sub-committee on Defence Matters. Subsequently, -

- the Department of Defence was given an opportunity for those of its officers involved to

‘reply to these allegations. The replies were forwarded by the Minister for Defence on
19 November 1979. The Sub-committee received conﬂlctmg views on whether intimi- - E

dation of the prospc,ctwe witness and the witness actually took place. It understands

- the apprehension of those public servants in regard to what they believe to have been

intimidation. But it also appreciates the sensitivity of the Department of Defence to

“unfortunate Press publicity arising out of submissions placed before the Sub-

-committee, On the evidence available the Sub-committee cannot establish that such in-
‘timidation took p]dCL in relauon to the Sub-committee’s investigations. Therefore, the

. Committee and the Sub- commitiee believe that further pursuit of the matter is un- -
likely to lead to a definite conclusion, The Committee and the Sub-committee consider . -

thal it is essential that parliamentary committees should, at all times, have full access
“to all relevant evidence and that witnesses should have free access to commitiees to give

evidence. However, this must be done within the dc,cepted rules relatmg to the diSC]OS— _'

'__ure of clasmﬁud or other restricted information.

Mr SCHOLES (Cono) by leave—The matters on which the honourabie membcr
for Kennedy (Mr Katter) has just reported are matters which are of some concern to
“me and of some concern to members of the Joint Committee on Foreign AfTairs and

' " Defence. One of the witnesses based most of his claims of intimidation on matters

which were not before the Commitiee and which has risen some considerable time be-
fore the Committee even considered the subject matter from which his complaints
arose. That witness and another witness, Mr Berthelsen, both were, and are, of the very
strong opinion that they were intimidated and are being discriminated against in mat-
ters relating to their employment because of activities which they undertook before a
parliamentary committee. The truth or otherwise of these matters is not for me to
.L’sldb]i\h and it is not possible for me 1o establish.

Certain factors, however, cannot be ignored by t%ns Parlmment if, in det parha-

‘mentary committees are to continue to have any form of effective inquiry capacity in -
©arcas of sensitivity where government and the Public Service is concerned. My under-
. standing is—a statement was made before the Commitiee—that the evidence given by

- ‘Mr Berthelsen whose case, I think, is the prime one at least in relation to the allegation
- of intimidation was derived from public sources. On the day following the giving of
- that evidence he was asked to sign security documents which he had previously signed.
“That cannot be taken as evidence of Intinudation nor would it be possible for someone

“ 1o establish a case on that basis. It is also a strange coincidence. But, subsequently to

+ that, Mr Berthelsen has been subjected to a number of activities which may or may not

" ~derive from his appearance before the committee. These activities do threaten his '
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A .future employment as an ofﬁeer of the Aud:tor General’s Departmeni wh:ch reports_' S
: _dlrectiy to this Parliament and which, as a consequence, threaten the abmty of com- =~
_“mittees of thls Pdrhdmem to eonduci mqulnes where evidence 03" pubhc. servants which .-

. mdy be contrdry to the views of 1 m(}re senior members of the Public Servzce is reqmred

. It is a matter of some sulousness and a matter which has not been resoived by this
~Committee because it was not possible—nor—and I say this adv;sedlymwas lhere sub-

“stantive evidence able 1o be produced that intimidation took place. There. was. sur-

“rounding this’ mattér, considerable newspaper publicity, the respons;bzhty for ‘which
© . .may rest with any of the parties involved. At least one dliegatien contained a mditer of

" eertain ‘written ‘documentation between an _o_iﬁce_r of one department and the head of

. ‘another department. My understanding is that currently, Mr Berthelsen is on the .

~transfer list or-on a request for transfer list from his Department. There are difficulties
Sine governments dealing with what it would see as persons who are unreliable in sensi-

i live areas. 1 acknowledge this. But the Parhamem alsohas the problem of determ:mng - :
~:'whether it -can protect those people who come "before its committees and who give -

._honest mformataon which embarrasses persons who have lOtdl control over théir future

: __promollons dl'ld careers It:is a matter which-['raigse now because T think it is of real

: ~consequence to the future operation and capacities of parhamentary committees. This

*case has been closed, as I-would see it unsatisfactorily because it was 1mposs1ble to
.reacha samfaciory resolutmn of it. Il has not been to the Parhament 8 heneﬁt thdt that B
hdS hdppened ' . : _

M KILLEN (MoretonMMmmer for Defence)—wby '1eave——When th1s matter was._ B

i brought to my attention I, of course, investigated it. T was satisfied with the response

' - that'l got from the officers of the Departmem of Defence that no intimidation had oc- - .

" curred, Now the Chairman of the Sub-committee on. Defence Matters has reporied to

the House that the Sub-Committee has been unable to find any ev:dence to substan—

tiate the allegation. The) person who made the charge has the whole of the onus on him
to discharge. He cannot say: ‘I make a charge and it is up 1o you to disprove it But this
" is not the occasion for dilating on the way parliamentary committees work. I hold very,

B . very strong views as 10 the totally unsal;sf&ctery way in which some pari;ameﬂtary

committees conduct ‘Lhezr business. T think it is high time, if these commitiees are to

profiferate and be active, that they take into consideration 1hc: means whereby those

‘people who appear before them are adequately protected. 1 await the opportunity,
' when the report of my frlend from Kenncdy is bemg d;scussed 10 expdnd on that.

1 thm% that p&{]l&memdry committecs which are mvoivcé in wide- rdr;gmg examin:

“ations and discussions should have attached to them a parliamentary counsel to exam-
~ine and to cross-examine witnesses. "l think that when records of some people who

 appear before parliamentaiy committees are fevealed to the House honourable -
~ - members will be astonished 1o think that they have been able 19 secure for themselves
thoroughly unmemcd repu{dtlons——be fore the Committee for a start a,nd in the public,

‘arena. This is a very grave matter. | have always held to the view that it is the authority
of this Parliament that counts and not a committee outside. I am no admirer of the con-
-gressional system of government. That is the way in which I have been brought up. 1
~admire the Westminster system of government, nol the congressional system of
‘government. I Tear that both sides of this House are seeking to commingie the iwo. I
. the establishment of a committee system is desired, 1 implore those honourable

~members of goodwill te try to find ways and means of protecting those who appear be- '

fore the committees and o protcct also the rcpumtlon of the Parliament,

My HURFORD (Adelaide)-- by leave ~The Minister for Defence (Ml K:l]cn).

" mentioned that he would have something more to say when the report of the Jaint
: '-Qommmce on Fomgn Aﬁdll’s dﬂd De ence on Australldn Defencé Procurement’ was
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i before 1h15 Parhament for debdte 1 make the request to }nm that he move as he is the E b

. ._oniy Minister in the House capabie—— iy

Mr KlllenfMay 1 pomt out to the henourable member that a motwn i8 before ihe' 2 o '
L House relating to the report of the Joint Committee on Porelgn Aﬂ’mrs and Defence I SRR
- have to respond to 1hat reporl and Lhc debate will ensue. ' - L

Mr HURFORD—In view of those remarks 1 will not contmue wnh my sugges‘uon__'
that a motion be preposed 10 the afféct that the House take note of the’ report presented :

by the honourable member for Kennedy (Mr Katter). I would ask the Mmmter to think

L ~about: lh at sub_;ect sothat we may mclude the wb;ect of thlS report in any consideratlon o
© cthat occurs later in this Hoube

o ‘\/Ir SHIPTON (Higgln5)-~by eavc—wl am dlsdppolnled that lhc honourdble :
- member for Corio (Mr Sc%]oies) felt that the matter had been closéd unsatisfactorily.

- -As I understand it;-he was-a member of the Joint Conimittec on'Foreign Affairs and -
+- Defence and a part of the decision-making machinery which'decided that in the state- -

“ ment it should be stated to the House that on the evidence available the sub- -committee

© . cannot establish that: such miumdatlon took place in reianon 10 the’ sub- committees’s _
* investigations. I feel that 1 should state to the House that members of the Opposulon .
and members of the Government on the sub-committee and subscquently on {he Joint .

: Commlttee in fact approved of this statement that has been made today,

In relaison to the commeﬂts by the hono&zable member for Corio on evzdence on

'sensu;ye_dreas from Government officials to the Ce_mm;ttee and to sub-committees I
‘must say to the House that I am satisfied at the present time that we are getting ad-
equate briefings in this area. Both the Middie East sub-committe¢ and the Indo-China

-sub-committee | know have had confidential briefings from security agencies and I.am .

_not aware that information-that has béen requested is in fact bemg demed to the Jomt

"-_'-'CommmeeEIhcmkIheH<>u<;efernsméulgence B Ry
Mr SCHOLES (Cono)er Deputy Speaker I Wish 10'make ia"-'perso'nal '

' 'explanat;en

Mr DLPUTY SPEAKER (Mr Maiiar)vaoes the honourabie member ciaum to
: have been mlbrepresented“’ '

- Mr SCHOLES#Yes in the mte1pretat;0n by the hononrable member for ngglm

" (Mr Shipton) of the remarks that I have made. The honourable member said that in
saying the matter had been unbatssfactonly resolved 1 had indicated some dissatisfac-

tion with the report. The factis that something can be unsatisfactorily resolved without

there heing a capablhty of satisfactorily resolving the situation. 1 also point out that

_ bdf.lS{dLilO}’i as expressed by the honourable member for Higgins in respect of evidence
-coming before committees is, 1 think, limitéd to evidence from those pegple who are

" agreeing with and dppedrmg with Governmment support. There is a qune dlfferent 51tu~

' 'dthﬂ where a public servant seeka togivea contrary point ef vu:w

1 uesday, 1 Aprll 1980

Mr l*RY (Frascr)er Speakcr I wxsh to brmg to your nouce a questlon of
.pr;vﬁege

Mr SPEAKER—The honourable gentiemdn mdy proceed

Mr FRY—1I have been dpproached by a constituent, Mr Davui Berthelsen with a
“complaint that he is being diseriminated against and intimidated in his employment
with the Commonwealth Public Service as a direct result of evidence he gave before the
- Joint Committee on Torelgn Affazrs and Dcfencc Mr Berthe]sen hdS pmv1ded me with
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R _coplcs of a namber oi" documents W§11Ch i beheve may consmute a.case of brcaoh of :'
_privilege for a witness giving evidence before a committee of the Parliament. These .. -

. documents, mcludc a statutory declaratmn and copies of correspondence between Mr
*Berthelsenand his employers, the Commonwealth Public Service. As I believe that this
- “case has serious implications for the protection of Public Service witnesses appearing

'before parhamentary committees and for the freedom of . committees to call such
" witnesses, it would be appreciated if.you “would examine these documents at your :
- earliest convenience, M Speaker, and advise the House of your views.

Mr ‘SPEAKER—] call upon - the honoumbie gentieman to’ provade aEl the
“documents. Those documents will be taken by the Clerk. T will examine the matter and
~at the earliest oppormmty announce whetherﬁ[ conszder that there i5a pnma facw case
- of breach of prmlege '

: Mr SPEAKER—Earlier today the honourable member for Fraser (Mr Fry) raised
as a matter of privilege the alleged discrimination and intimidation in his employment
within the Auditor-General’s office in the Public Service, of Mr David Berthelsen, The
matter is alleged to have arisen ‘out of evidence given by Mr Berthelsen to a

Sub committee of the Joint Committee on Foreign Affairs and Defence in its inquiry
. _mio defence procurcmem 1 have noted that on 19 March the honourable member for

Kennedy (Mr Katter) on behalf of the Joint Committee on Foreign Affairs and
- DPefence made a statement to the House in relation to certain -allegations of
. intimidation by the Department of Delence against a witness. In that statement the

- honourable member informed the House that on the evidence available, the

- Sub-committee could not establish that such intimidation had taken place. I should
emphasise that that was an allegation.of intimidation by the Department of Defence.

-+ In raising the matter today the honourable member for Fraser informed the House
that Mr Berthelsen. had complained that he was being discriminated against and
intimidated in his present employment in the office of the Auditor-General. I have

_carefully examined the papers presented today. T am limited in my consideration to the
material before me. It is not my role to become an investigator or 1o .draw any
conciusion except from the material before me. From the information contained in that
material and what was said by the honourable member for Fraser, 1 am unable to
.Lonclude that a prima facie case Of breach of privilege exists.

we_dziés'day, 23 April 1980
' PRIVILEGE -

Mr Fry (Fraser) Mr Speaker I would iike to brmg to your notlcc a matter oi"
prmlege _

Mr SPEAKER—The honourabie gentieman may proceed

Mr FRY— On 1 April, I raised a matter of privilege on behalf of Mr Dawd Berthel~
sen, who claimed that he was being discriminated against and intimidated in his em-
ployment in the Public Service as a result of giving evidence before a _Sub—Com_mittee
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' - ;of the Jmm Commmce on Forugn Aﬂau's and Defence On that occasion submnted -

material to you. ‘After consideration of that material you ruled that you were unabie 10
“conclude that a prima facie case of breach of privilege emsted Mr Speaker, I now sub-
‘mit further material, which I would like you to consider, to support Mr Berthelsen’s
claims. I believe that these documcnts indicate that certain actions have been taken
_against Mr Berthelsen for having criticised security drrangemcnts in the Department
of Defence in evidence given to the Sub-Committee, These documents also show, in my
view, that officers of the Department of Defence and the Auditor-General’s Depart-
_ __ment have collaborated 'in those actions in:a way which, consnlutcs a-breach of the
~privilege which Mr Berthe]sen cons;dered he was enutied to m gwmg ewdence before
_the Sub Commlttce e T :

T also bc,lieve that Mr Berthélseﬂ acted from the highest mdtivation and in the pub- .

lic interest in attempting to alert a committee of this Parhament to what he regarded as

serious deficiencies in the security arrangements of the computer system of a govem—'_

ment department which he became aware of in the course of his duties. The experience
of Mr Berthelsen does, 1 believe, raise important questions of principle concerning the
" freedom of public servants to give evidence before committees of the Parliament and
the freedom of those commitiees 1o call witnesses as well as the principles involved in
the manner in which senior public servants should respond to Cl‘lthiSm of their
_ admmlsirdtxon Iwould appremate your early cons:deralion of thls materml

Mr SPEAKERM—The honourable gentleman w1l] prowde papers to the Clerk 1 w1ii
_ cons;der t%lem dnd armou noe my redmon to them later today :

-Mir SPEAKER—This morning the honourable member for Fraser {Mr Fry) rose on
. a matter of privilege. He referred to a matter which he had first raised in the House on
I April 1980 concerning the alleged discrimination and intimidation in his employ-
ment in the Public Service of Mr David Berthelsen because of evidence given by him to
a subcommittee of the Joint Committee on Foreign Affairs and Defence. On that
‘occasion 1 stated that, from the material placed before me, I was unable to conclude
that a prima facie case of breach of privilege existed. The honourable member for
Fraser this morning presented additional material which he asked me to consider in re-
lation to the matter. I have examined this new material, The issue here raised impinges
upon a fundamental principle of privilege, that is freedom of witnesses before a com-
mittee of the Parliament. The claim is based upon a considerable volume of material
and potential evidence. I have concluded that it would be proper for the Privileges
Committee to examine the issue of principle raised against the facts to be elicited in
this case for the future guidance of the Parliament and to determine whether any
wrong has been done which amounts to a breach of privilege. Accordingly, if the
_ honourable member for Fraser wishes to move a motion to refer the matter to the Com-
nitiee of Prwdeges Iam prepared to aElow the motlon 1o take precedence of other
.busmess : . . :
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Mr FRY (Fraser}(5.33)—In the light of your decision, Mr Speaker, [ m_ox}e:

- That the matter of the alleged discrimination and intimidation of Mr David Berthelsen
in his public service employment because of evidence given by him to a subcommitiee of the
Joint Commitiee on Foreign Affairs and Defence be referred to the Committee of Prmleges

Quesuon resoEved in the .aﬁ‘irmatxve
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