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DUTIES OF THE COMMITTEE

Section 8.(1) of the Public Accounts Committee Act 1951 reads
as follows:

8.(1)

Subject to sub-section (2), the duties of the
Commnittee are:

(a)

(aa)

(ab)

(b)

(c)

(d)

to examine the accounts of the receipts and
expenditure of the Commonwealth including the
financial statements transmitted to the
Auditor~-General under sub-section (4) of
section 50 of the Audit Act 1901;

to examine the financial affairs of asuthorities
of the Commonwealth to which this Act applies
and of intergovernmental bodies to which this
Act applies;

to examine all reports of the Auditor-Genersl
(including reports of the results of efficiency
audits) copies of which have been laid before
the Houses of the Parliament;

to report to both Houses of the Parliament,
with such comment as it thinks fit, any items
or metters in those accounts, statements and
reports, or any circumstances connected with
them, to which the Committee is of the opinion
that the attention of the Parliament should be
directeds;

to report to both Houses of the Parliament an
alteration which the Committee thinks desirable
in the form of the public accounts or in the
method of keeping them, or in the made of
receipt, control, issus or payment of public
moneys; and

to inquire into any question in connexion with
the public accounts which is referred to it by
either House of the Parliament, and to report
to that House upon that question,

and include such other duties as are assigned to the
Committee by Joint Standing Orders approved by both Houses of
the Parliament.
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PREFACE

The first Pharmaceutical Benefits Act was passed in 1944,
The present Pharmaceutical Benefits Scheme had its origins in
the changes to previous schemes effected by the Commonwealth
Government in 1959.

As a part of these arrangements the Commonwealth Gevernment
has paid pharmaceutical chemists a fee to dispense Pharma-
ceutical Benefits Scheme and Repatriation Pharmaceutical
Benefits Scheme prescriptions. When determining the level of
the dispensing fee to be paid in the mid-1970s a number of
errars occurred which lead to the excess payment of chemists
by up to $253 millicn. This Report examines thess errors,
the extent of the overpayment, and changes in arrangements
which can be introduced to avoid the recurrence of such
errors in future.

Despite repeated attempts to agree on a basis for determining
the dispensing fee paid to chemists, no lasting agreement has
at the date of this Report, been attained. The seventh
attempt to achieve this was announced by the Minister for
Health in November 1976. He said that the aim of the Common-
wealth Government was:

. to remove from the political arena the important
question of the fees paid to chemists;

. to bring to anm end the acrimony that has developed
over the years between chemists and successive
Commonwealth Governments; and

. to achieve smooth =administration of the Pharma-
ceutical Benefits Scheme.

These aims have not been achiesved. Besides considering the
question of the excess payment of chemists this Report dis-
cugsses some unsgatisfactory features of the administration of
the present arrangements, which have prevented the achieve-
ment of the Commonwealth Government's thrge aims, and recom-
mends improvements which will help achieve them.

The Committee wishes to thank the Secretary and staff to the
Committee, its advisors and those departments and organisa-
tions which made officers available  the inquiry, in the
preparation of this Report. /

For and on behalf of the Committee,

David M. Connolly,
Chairman

lp.,

M.J. TaYberg,
Secretary,
Joint Committee of fublic Accounts,
Parliament House,

CANBERRA

16 September 1980
(v)
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SUMMARY OF THE

CONCLUSIONS AND RECOMMENDATIONS

1 This Report by the Joint Parliamentary Committee of
Public Accounts, examines the question of the excess payment
of chemists, up to $253 million. Besides reporting an the
direct issues relating to this excess payment, the Committee
has made recommendations on a number of broader administra-
tive issues which have contributed to inefficiencies within
the pharmacy industry in particular, and the health industry
in general.

2 The Committee's investigations and recommendations
have been made bearing in mind total expenditure on health
services in Australia in 1979-80 of approximately $9000
million. In 1977-78 (the last year of detailed statistics)
the cost was about $7000 million, of which pharmacy sectar
expenditure was $644 million. Of this, Commonwealth Govern~
ment expenditure on the pharmacy sector was $256 million.

The Error (Chapters 2 to 6)

3 Since the inception of the current Pharmaceutical
Bepefits Scheme in 1960, negotiations as to the level of
remuneration paid to chemists by the Commonwealth Government
have been exclusive to the Pharmacy Guild of Austreslia and
officers of the Australian_ Public Service representing the
Commonwealth Government. During this 20 year period there
has been a camplete failure to establish an agreed method for
objectively determining the basic level of remuneration to be
paid to chemists. Consequently, most efforts to determine
levels of remuneration have ended in protracted and at times
bitter negotiations between the Government and the Guild.

4 Over this 20 year period there have been three
attempts, using surveys of pharmacy earnings, costs and
profits, to determine the cost of dispensing a pharmaceutical
benefits scheme prescription. In each case the results of
the survey have been unacceptable to one side or the other.
The PAC has concluded that fundamental changes are required
in the procedures for the determination of chemists' remun~
eration and has recommended that the Joint Committee on
Pharmaceutical Benefits Pricing Arrangements be abolished, a
Health Fees Tribunal be established and that a Bureau of
Health Economics be established. In addition, the PAC has
recommended that the Government initiate & major inquiry into
the structure of the pharmacy industry which will, as part of
its task, examine alternative methodologies for determining
chemists' remuneration,

(viii)



5 Errors made in the Department of Health's ADP Branch
and in the Secretariat Section which supports the Joint
Committee on Pharmaceutical Benefits Pricing Arrangements,
led to excess payments being made to pharmacists the most
serious of which was not detected for four years. This led
to the reference of the matter to the Joint Committee of
Public Accounts.

6 The extent of the excess payments cannot be
quantified definitively. However, the Minister for Health
referred to maximum excess payments under the Pharmaceutical
Benefits Scheme of $235 million, and the Minister of
Veterans' Affairs referred to maximum excess payments under
the Repatriation Pharmaceutical Benefits Scheme of $18
million. In total the maximum excess payments could have
been $253 million.

7 The maximum excess payments made under the
Pharmaceutical Benefits Scheme of $235 million, were derived
from an error in the Cost of Goods Sold Analysis of $62
million, an error in the 'allacation of labour costs' of $126
million and errors in updating indices (caused by structural
changes in the industry) of $47 million. These errors
cccurred between the period 1973-74 and April 1980,

8 The question of recoverability of the excess payment
was considered by the Committee. It concluded that it would
not make any recommendations on the matter as three indepen-
dent legal opinions indicated recovery was not passible and
the Commonwealth Government had already accepted that advice.
It did however, reject the suggestion of the confidential
"Report of the Public Service Board Team"” that certain
measures be introduced to ensure that future excess payments
be made legally recoverable, as it considered such neasures
would be administratively cumbersome and potentially unwork-
able, Instead the Committee has recommended certain admini-

strative measures aimed at reducing the possibility of future
errors.

9 From its inquiries, the PAC could find no criminal,
malicicus or mischievous intent which would have led to the
errors that occurred.

10 The PAC concluded that the testing procedures
adopted for the processing of the 1972-73 survey were
inadequate, that the Department of Health was under excessive
pressure to complete the processing of the survey results,
that the standards set were not followed, and that there were
staff shortages in key areas of the Department of Health
aggociated with ADP processing and ADP audit. If the Public
Service Board had agreed to additional ADP audit staff it is
likely that the errors would have been located earlier.

(ix)
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The PAC has therefore made the following

recommendations.

Recommendations (Chapters 2 to §)

(1)

(i1)

(iii)

(iv)

The Department of Health at intervals of not more
than two years, review its standards of practice
for ADP analysis, design, programming, testing,
implementastion and documentation to ensure that
standards of practice are appropriately detailed,
comprehensive and up-to-date.

The Department of Health ensure that its ADP
staff comply with authorized standards and
procedures and the Department establish
management controls to ensure compliance.
Comprehensive internal audit of ADP practices be
carried out at intervals of not more than two
years.

The Department of Health's ADP standards and
procedures include the requirements for thorough
technical review and certification of the
requirement specificatien, analysis, design,
programming, documentation and system perfor-
mance. This should be dane by users, peers or
supervisors as appropriate. These standards are
to include the requirement for the preparation of
a detasiled system test plan, designed to prove
that the system output conforms with the user's
requirements specification, not merely with the
progran design specification.

When developing standards:

a. it is the responsibility of ADP management to
ensure that system development is in
accordance with sound professional practice,
including compliance with appropriate
standards and procedures;

b. Permanent Heads ensure that time-frames for
conpletion of ADP projects are set with due
regard to the resources available;

e. If targets are set for the Department of
Health "without regard for the resources
available, and the ADP management considers
that it is unlikely that the targets can be
met, the increased risk of error and its
potential cost be painted out;

(x)



(v) The Public Service Board assist departments to
adopt sound practices and achieve high quality
systems by:

a. accelerating its preparation and expanding
the degree of detail of ADP information
guideline manuals;

b. ensuring that these manuals are kept up to
date and that they conform with the best of
evolving ADP practice;

c. ensuring that Departments understand the
importance of maintaining rigorous standards
of quality in all aspects of systen
development; and

d. ensuring that prieority is given to
establishing positions to carry out system
valigations, gsystem performance review and
audit.

(vi) The Department of Health and the Public Service
Board jointly review the staffing requirements of
the Department of Health’s ADP Branch against its
present and prospective workload. The results of
this review are to be advised to the PAC in 1981.

(vii) The Department of Health and the Public Service
Board jointly review the classification and
staffing of the Department of Health's ADP audit
capacity against its present and prospective
workload. The results of this review are to be
advised to the PAC in 1981.

(viii) The Commonwealth Government announce that it will
take no steps to introduce the suggested propasal
of the Report of the Public Service Board Team
(Pharmaceuticel Benefits Scheme - Chemist's
Remuneration) regarding arrangements with
individual chemists binding them to repayment of
future possible overpayments.

The Interim Basis for Remuneration of Chemists (Chapter 7)

12 The PAC has noted that the six point package agreed
between the Commonwealth Government and the Guild an 9 April
1980 represents an agreement concerning the future basis of
remuneration. In this Report the PAC will be recommending
alternative ways of achieving the aims of the six point pack-~
age in an open and constructive manner and with the abjective
of creating a more stable and orderly environment in which
the Government and chemists could confidently proceed to
creating an efficient and viable retail pharmacy industry.

(xi)



13 As an interim measure and until the longer term
recommendations of the PAC can be given effect, the PAC is of
the view that provision may need to be made for the adjust-
ment of fees.

Recommendation (Chapter 7)

(1) The dispensing fee of $1.31 agreed between the
Guild and the Commonwealth Government, and
ratified by the Chairman of the Joint Commitiee
on Pharmaceutical Benefits Pricing Arrangements
by his determination of 9 April 1980, be used as
the only base for any adjustment of the dispen-
sing fee. No adjustment be made to other comp-
onents of chemists' remuneration.

(11) Any request for updating the dispensing fee be
referred to, and determined by, the recommended
Health Fees Tribunal. (see Chapter 8)

(iii) As ap interim measure, and until the recommended
public inquiry is completed into the structure
and remuneration of the retail pharmacy industry
(see Chapter 10), findings of the Joint
Committee's current methodological review be
available to parties appearing before the
recommended Health Fees Tribunal.

A Health Fees Tribunal (Chapter B)

14 The PAC examined the operation and functions of the
Joint Committee on Pharmaceutical Benefits Pricing Arrange-
ments, a Committee which has been responsible far setting or
for advising on the appropriate level of remuneration for
pharmacists dispensing PBS and RPBS prescriptions. As @
result of its investigations the PAC has recommended that the
%oint Committee be abolished and replaced by a Health Fees
ribunel.

15 The PAC was concerned that the Joint Committee
considered only the views of the Pharmacy Guild of Australia
and the Commonwealth Government, to the exclusion of all
other interested groups. It operated in private and its
findings were not open to publie serutiny.

16 Ag the determination of government paid benefits is
not confined to the pharmacy sector but occurs in other areas
of medical and para-medical services, and as many of the
problems and considerations facing these sectors are common,
the PAC concluded that ane independent public boedy should
review the level of these payments. Accordingly, the PAC
nade the following recommendations.
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Recommendations (Chapter 8)

(i) Determination of chemists' remuneration be vested
in an independent Health Fees Tribunal. This
Health Fees Tribunal be operational within 12
months of the tabling of this report.

(ii) The Joint Committee on Pharmacuetical Benefits
Pricing Arrangements be abolished concurrent with
the establishment of the Health Fees Tribunal.

(ii4) The Health Fess Tribunal:

a. consist of one or more members, the Chairman
being a Deputy President of the Australian
Conciliation and Arbitration Commission;

b. receive public submissions from all
interested parties and conduct its hearings
in publics

c. as far as possible conduct its hearings in a
manner which encourages the making of
determinations on questions of fact rather
than on questions of law;

d. determine its own criteria for setting
remuneration having regard to Commonweaslth
Government guidelines to the Conciliation and
Arbitration Commission for the fixing of
salaries and wages;

e. announce its criterias and reasons for its
decisions when making determinations; and

f. determinations be legally binding on all
parties; and

g. to the extent that it requires a staff this
be provided independently of the Department
of Health.

A Bureau of Health Economics (Chapter 9)

17 The PAC, throughout its inquiry into the excess
payment of pharmacists, was concerned with the general lack
of independent objective economic advice on health matters.
With total health expenditure throughout Australia of about
$9000 million in 1979-80, the Committee considered that the
Department of Health should be serviced by a group of
specialists advising on health/wslfare economic matters.

(xiii)



18 The PAC considers that this group of economists
should be technically independent in their operations, and
free from day to day administrative matters. Accordingly the
Committee has recommended that a Bureau of Health Economics
be established and that it operate and function in a similar
way to the Buresus of Agricultural Economics, Transport
Economics, Industry Economics and Labour Market Research.

Recommendations (Chapter 9)

(i) A Bureau of Health Economics be established to
provide independent, objective and publically
available analysis of economic facts and issues
relating to the Austrelian health industry.

(i1) The Bureau of Health Economics to have a charter
and powers similar to other Economic Bureaus.

(iii) The Commonwealth Government consider establishing
an external independent committee to assist the
Bureau of Health Economics.

(iv) The Bureau of Health Economics be formed within
one year of the date of tabling of this report,
and become operational within two years of the
tabling of this report.

Retail Pharmacy in Australia (Chapter 10)

19 There are currently about 5,400 pharmacies in
Australia and on average each pharmacy serves about 2,650
people. Average UK pharmacies service about 5,000 people and
Swedish pharmacies about 14,000 people. Throughout its
inquiry, many witnesses claimed that the smaller pharmacies
in Australia were uneconomic.

20 In 1977 attempts were made by the Joint Committee on
Pharmaceutical Benefits Pricing Arrangements to examine
rationalisation proposals for the pharmacy industry. These
negatiations ended in failure.

21 The PAC notes that the structure of the industry has
directly affected the level of remuneration paid to phar-
macies and that any change to the structure inveolving the
rationslisation of the smaller pharmacies could lower the
average cost of dispensing a PBS prescription and lead to
savings in government expenditure.

Recommendations (Chapter 10)

(i) The Commonwealth Government initiate a public
inquiry into the structure of the retail pharmacy
industry. This ingquiry examine:
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a. the appropriate structure of and pumbers in
the industry having regard to Australia's
geography and its population distribution;

b. the need and justification for rationalising
pharmacy numbers;

c. methods of rationalising the industry;

d. forms and levels of compensation that might
Be ussad ig fTacilitatc the, ratisnalisastion

process; and

e. methods for determining chemists remune-
ration.

The Repatriation Pharmaceutical Benefits Scheme (Chapter 11)

22 The level of remuneration paid by the Commonwealth
Government to chemists under the Repatriation Pharmaceutical
Benefits Scheme has been aligned with that of the
Pharmaceutical Benefits Scheme. However, the Department of
Veterans' Affairs has not participated in discussions and
praceedings of the Joint Committee when changes in procedures
or levels of payment have been determined.

23 The Department of Health has alsao taken over the
major processing functions for Repatriation Pharmaceutical
Benefits Scheme prescriptions.

24 The Committee concluded that greater economies and
efficiencies could be achieved if certain administrative
pracedures associated with the Repatriation Pharmaceutical
Eeneflta Scheme were handled directly by the Department of
ealth,

25 Accordingly, the Committee has made the following
recommendations.

Recommendations (Chapter 11)

(i) The Department of Veterans' Affairs retain policy
control over the Repatriation Pharmaceutical
Benefits Scheme.

(ii) The Department of Health be given total
responsibility for the administration and claims
processing of the Repatriation Pharmaceutical
Benefits Scheme.

(iii) The Department of Health integrate the administr-
ation and processing of the Repatriation Pharma-
ceutical Benefits Scheme with the Pharmsceutical
Benefits Scheme so as to achieve the utmost eco-
nomy commensurate with sound management and high
standards of service to those submitting claims.

(xv)



(iv)

(v)

A Joint Department Liaison Committee on Repatria~

on Pharmaceutical Benefits Scheme matters be
eatahliahed to provide formal communication and
consultation between the Departments of Veterans'
Affairs and Health.

The Public Service Board, together with the var-
ious staff Associations, review policies and pro-
cedures for the transfer of staff between depart-
menta in ardear that ataff transfers are conducted
smoothly and efficiently. The results of this
review are tc be advised to the PAC in 1981.

(xvi)



CHAPTER 1
INTRODUCTION

1.1 This is the Report of the dinquiry into the
eircumstances of, and reasans for, a significant excess
payment by the Department of Health to chemists in respect af
their remuneration under the Pharmaceutical Benefits Scheme.
Concurrent excess payments wore alee made by the Department
of Veterans' Affairs to chemists under the Repatriation
Pharmaceutical Benefits Scheme.

1.2 These excess payments commenced during the financial
year 1973-74 and terminated on 9 April 1980 when a fee
determination was made by the Chairman of the Joint Committee
on Pharmaceutical Benefits Pricing Arrangements. For reasons
which are explained in the Report, the excess payments cannot
be quantified definitively. According to the Ministers for
Health and Veterans' Affairs these excess payments were
estimated to have been up to $253 million over this period.

1.3 The @excess payments were first officially
acknowledged on 2 April 1980, in a statement by the Minister
for Health to the House aof Representatives. The statement by
the Minister for Health is reproduced at Appendix 3 and that
of the Minister for Veterans’ Affairs is reproduced at
Appendix 5.

Terms of Reference
1.4 On April 21 1980, following further consideration of
the matter in the House of Representatives, the following
motion was carried:

"That the circumstances surrounding the question of
'excess payments' made under the Pharmaceutical
Benefits Scheme as set out in the statement of the
Minister for Health to the House of Representatives
on April 2 1980 and under the Repatriation
Pharmaceutical Benefits Scheme, and the question of
whether the relevant administrative process should
be altered in the light of the situation described
in the statement be referred to the Joint Committee
of Public Accounts for inquiry and report."

1.5 As a consequence of this motion this inquiry was
forwarded to the Public Accounts Committee (PAC) under
Section 8(1)(d) of its Act.



1.6 For the purposes of its inquiry the PAC adopted the
following Further Terms of Reference:

1. Summarise procedures (including suppor-
ting administrative procedures) leading
to determinations of remuneration for
chemists prior to December 1976 and
present arrangements.

2. Identify those persons associated with
the processes and negotiations leading to
determinations on the level af
remuneration to chemists from 1972.

3. Examine and summarise circumstances
leading to the apparent excess of
payments to chemists over that indicated
by the results of the 1977-78 Inquiry.

4. Compile & set of relevant documents (eg
computer s8ystems specifications and
correspondence by Department of Health
and Committee Secretariat on the 1972
Inquiry, minutes of Joint Committees) in
support of the summary provided under (3)
above.

5. Formulate questions which might be asked
of witnesses appearing efore the
Comnittee to determine:

(a) the circumstances under which an
apparent excess in the level of
remuneration occurred,

(b) the amount of the "excess" payments
under both NHS and Veterans' Affairs
reimbursements, and

(c) the extent to which responsibility
might be attributed for that
situation.

6. Identify initiatives taken by the Public
Service Board in publishing guidelines to
assist in project management functions,
and stendards and audit aspects feor
development and control of computer based
gystems.

7. Make recommendations of any amendment to
current procedures for determination of
levels af chemists' remuneration
considered necessary.



8, Make recommendations for any improvement
in public service administration to avoid
recurrence of the situation.

9. Seek submissions from interested persons
or organisations on any or all of the
above matters.

Scope of Report

1.7 The findings of the inguiry go beyond the immedisbe
question of the errors and the excess payments. A number of
fundamental problems emerged during the inquiry which could
directly affect the possibility of similar problems occurring
in the future. Besides affecting the pharmacy sector, a
number of matters had broader implications for other sectors
of the health industry. These areas aof inguiry by the PAC
covered the provision of independent economic advice to the
Commonwealth Government on health matters, procedures for
determining health fees and remuneration and the structure of
the retail pharmacy industry.

Public Hearings, Submissions

1.8 Public hearings on this matter were held in
Canberra and Sydney during June and July 1980. Details of
those hearings are presented in Appendix 1. Witnesses who
presented submission included Commonwealth Departments and
Organisations, the Joint Committee on Pharmaceuticsl Benefits
Pricing Arrangements, pharmacy and pharmacists organisations,
consumers, chemists and health economists.



CHAPTER 2

THE PHARMACEUTICAL BENEFITS SCHEME AND REMUNERATION OF
CHEMISTS T0 1976

The Pharmaceutical Benefits Scheme - Historical Butline

2.1 This chapter deals principally with the Pharmacey-
tical Benefits Scheme (PBS) which allows for the provision of
pharmacsutical benofitc te thzs genzspz2l public, The Repatria-
tion Pharmaceutical Benefits Scheme (RPBS) which provides
pharmaceutical benefits to persons granted eligibility under
the Repatriation Act 1920 is considered at Chapter 11.

2.2 The Pharmaceutical Benefits Act 1944 authorised the
provision of pharmaceutical benefits free of charge to all
residents of Australia. The Act restricted benefits to
medicines, materials and appliances 1listed in the Common-
wealth Pharmaceutical Formulary. Under this scheme, benefits
could only be obtained from approved pharmaceutical chemists
on presentation of prescriptions written by registered medi-
cal practitioners, on forms supplied by the Commonwealth
Government. This scheme was opposed in the Kigh Court of
Australia by the Australian B8ranch of the British Medical
Association ‘and the Court found that the Commonweslth Govern-
ment did not have power to legislate on national health
matters except for quarantine. As a result, a referendum was
held in 1946 to seek the necessary powers, and was passed.

2.3 The Pharmaceutical Benefits Act 1947 introduced a
revised scheme. This also came under attack from the Aus-
tralian Branch of the British Medical Association which
challenged it in the High Court of Australia. The High Court
ruled that parts of the legislation were invalid.

2.4 With the change in the Commonwealth Government at
the end of 1949 the incoming Minister for Health introduced a
new scheme providing 139 'life-saving and disease-preventing
drugs' free of charge, This scheme was implemented under the
Pharmaceutical Benefits Act 1947-1949 and came into forece on
4 September 1950.

2,5 In June 1951 the National Health (Medicines for
Pensioners) Regulations were introduced under the National
Health Service Act 1948-1949, authorising the provision of
medicines for pensioners. The benefits provided, free of
charge, all the drugs and medicinal preparations listed in
the British Pharmacopoeia or specified in the schedule to the
National Health (Medicines for Pensioners) Regulations,
together with combinations of these drugs and medicinal
preparatians. These benefits were made available to all
persons in receipt of an Australian age, invalid, widow's ar
Service pension and to their dependants.

4



2.6 In December 1953 the National Health Act 1953 was
passed, and came into operation on 12 May 1954, Together
with National Health (Pharmaceutical Benefits) Regulations
this new legislation repealed and, in principle, re-enacted
the provisions of the Pharmaceutical Benefits Act 1947-1952
and the provisions of the National Health (Medicines for
Pensioners) Regulations under which pharmaceutical benefits
had been provided.

2.7 This scheme continued to operate until the Common-
waalth Government introduced the current PBS under the
National Health Act 1959. The principal features of the new
PBS which came into operation on 1 March 1960 were:

. the former pensioner scheme and general scheme were
combined, There was no alfteration to the entitle-
ment of pensiocners and eligible dependants;

. the range of drugs and medicinal preparations
available to the public as benefits was greatly
expanded; and

. a patient contribution of 50 cents was imposed on

.each general (non-pensioner) benefit to introduce an

element of control and deterrence in the face of
rising costs.

2.8 By broadening the range of drugs the Commonwealth
Government sought to assist patients facing high drug costs
and to give medical practitioners a wider choice of medicines
eligible for prescription as benefits. It was also envisaged
that doctors would prescribe the less expensive drugs for the
less serious illnesses.

Range of Benefits

2.9 Since the current scheme was introduced the range of
drugs attracting benefits has increased substantially. Et 30
June 1961 there were 436 individual drugs (excluding extempo-
raneously prepared drugs, i.e. not ready-prepared by manufac-
turers) listed. Currently this range has grown to about 620
individual drugs available in approximately 1300 ready-
prepared forms and strengths. When multiple brands are taken
into account there are approximately 2200 items available.
In addition there are about 300 extemporaneously-prepared
medicines attracting pharmaceutical benefits.

2.10 A feature of the development of the pharmacy
industry has been the movement away from the dispensing of
extemporaneocusly prepared drugs to the dispensing of ready-
prepared items. For the year ended 30 June 1961 extemporan=-
eous preparations accounted for 27 percent of total dispen-
sing compared with &4 percent for the year ended 30 June 1979.



The Cost of Pharmaceutical Benefits

2.11 A recent analysis of Australian expenditure on
health services is contained in the Department of Health's
boaklet, Australian Health Expenditure 1974-75 to 1977-78: an
analysis. The latest figures contained in that booklet refer
to Financial Year 1977-78 and it is on the basis of that
information that this section is derived.

2.12 Total expenditure on pharmaceuticals in 1977-78 was
$644 million. This represented 9.5 percent of all health
expenditure in Australia, which totalled $6778 million.

2.13 Total expenditure on pharmaceuticals on which a
benefit was paid totalled $410 million ar 60 percent of the
total, The balance of $234 million was for all other phar-
maceutical items outside the PBS and RP8S arrangements.

2.14 The total cost to the Commonwealth Government of
providing pharmacsutical benefits in 1977-78 was $256
million. In 1979-80, it was $275 million.

2.15 The Commonwealth Government contributed 46 percent
of all expenditure on pharmaceuticals, private individuals 54
percent. While expenditure on pharmaceuticals constituted
only 12 percent of total government health expenditure in
1977-78 it was the largest single component of individuals

health expenditure. Pharmaceuticals accounted for 31 percent
of health expenditure of individuals - more than twice the
expenditure of individuals on any other single form of health
care. In part this was because health insurance funds con-
centrate their activities in the areas of hospital, medical
and dental costs.

2,16 Factors influencing the growing level of expepditure
on pharmaceuticals include changes in the age distribution of
the population, pericdic easing of the means test for pensio~
ners and increased prescribing by medical practitioners.
Other factors include the increased average cost of a presc-
ription (from $1.90 average in 1960-61 to $4.16 in 1978-79)
This is due to incressed manufacturing costs, increesed pay-
ments to chemists by way of adjustments to remuneration rates
(markup and dispensing fees), and a tendency on the part of
medical practitioners to prescribe newer and generally more
expensive drugs, which may be encouraged by promotional
pressures of the pharmaceutical manufacturers.

Patient Contribution

2.17 The patient contribution for prescriptions eligible
for benefits under the PBS (other than for pensioners holding
a Health Benefits Entitlement Card who receive their pharma-
ceutical benefits free of charge) has increased from 50 cents
per benefit in 1960 as follows:

6



Nov 71 Sept 75 Mar 76 July 78 Sept 79
$1.00 $1.50 $2.00 $2.50 $2.75

2.18 From 1 November 1971 to 30 February 1976 benefi-
ciaries under the Subsidised Health Benefits Plan paid half
the patient contribution.

2,19 In the 1980 Commonwealth Government Budget, pro-
visions were envisaged which would allow chemists to charge

es5 than this patient contribution. One group of pharmacics
indicated immediately that they would provide a 50 cents
rebate; however within two days of this announcement the
Government announced that it was setting aside the enabling
legislation.

Friendly Societies

2,20 Under the National Health Act 1959 members of
Friendly Societies were not required to pay the patient
contribution for pharmaceutical benefits supplied at Society
dispensaries or pharmacies supplying medicines as contractors
to Friendly Societies. In some States where the number of
Friendly Society dispensaries was limited, insurance schemes
had been introduced by some Societies which paid cash refunds
against the cost of prescriptions, including the patient
centribution.

2,21 The Pharmacy Guild of Australia (the Guild) took the
view that failure to recover the patient contribution reduced
the deterrent to oversupply of pharmaceuticals and discrimin-
ated unfairly in favour of the Friendly Societies., The Frien-
dly Societies' Pharmacies Asscciation of Australia maintained
that their members had already paid part of the patient con-
tribution through their membership fees and that evidence had
never been produced to indicate that waiver of the patient
contribution had led to aversupply of drugs to its members.

2,22 In 1964, after an intense lobbying campaign, the
Guild succeeded in securing an amendment to the National
Health Act which required persons joining Friendly Societies
on or after 24 April 1964 to pay the full patient contri-
bution. Members who joined Friendly Societies before that
date and certain of their dependants retained their entitle-
ment to such rebates and refunds as existed before the
passing of the 1964 legislation. The amendments also prohi-
bited any other form of insurance against patient contri-
bution for P8S drugs.

Basis_for Remuneration of Chemists

2,23 Prior to the passing of the National Health Act (No.
4) 1976, fees and payments to pharmaceutical chemists for the
supply of pharmaceutical benefits were set by the Minister

for Health under Section 99 of the Act, after consultation
with the Guild.
7



2.24 The remuneration of chemists consisted of:
. the wholesale cost of ingredients;
. a markup on wholesale cost (33 percent for

ready-prepared benefits and 50 percent for
extemporaneously~preparad benefits);

. a container allowance where applicable;
. a dispensing fee; and
. miscellaneous allowances in respect of wastage and

freight costs.

2.25 In the case of general benefits, the chemist collec-
ted the patient contribution from the patient in respect of
each prescription and the balance of the price was paid by
the Commonwealth Government. For benefits supplied to eli-
gible pensioners or their dependants, the Commonwealth Gov-
ernment paid the full price.

2,26 Amendments to the National Health Act (No. 4) 1976
placed the responsibility for setting fees with the Chairman
of the Joint Committee on Pharmaceutical Benefits Pricing
Arrangements (Joint Committee).

2.27 The current basis for remuneration of chemists is
similar to that outlined above except that the markup on
drugs has been reduced to 25 percent for ready prepared items
and to 33 percent for extemporaneously prepsred items (com-
pensated for by an increase in the dispensing fee), an iso-
lated pharmacy allowance has been introduced and a dangerous
drug fee is paid where appropriate.

Fees and Payments to Chemists Prior to 1977

2,28 Variations in the dispensing fee between 1960 and
the present time ars shown in Table 1.



Table 1: Movement in P.B.S. Professional Fee
for Dispensing 1968-1980

Date of Effective Ready Pre~ Extemporaneously
Decision Date pared fee Prepared Fee

(increase) (increase)

1960 28¢ (-) S0c (-)
1961 30¢ (+2¢) 55¢ (+5¢)
30.10.70 1.7.70 32c (+2¢e) 57c (+2¢)
28.4,72 1.1.72 39¢  (+7¢) 64c  (+7c)
) 1.5.72 42c  (+3e) 64c (-

1.8.73 ) 1.10,72 b4e  (+2¢) 64c (~)

) 1.12.72 45¢ (+1lc) 64c (=)

1.8.73 —>1.,1,73 50c  (+5¢) 72¢  (+8c)
31.7.74 —1.1.74 57c  {+7¢) 79¢ (+7¢)
13.2,75 To1.7.74 62c  (+5e) 84c  (+5¢)
) 1.7.73 6lc (+llc) 83c (+llc)

25.7.75 ) 1.1.74 68c (+llc) 90c (+1lle)
) 1.7.74 84c (+22c) $1,06 (+22¢c)

25.10.76 —* 1.7.75 90c  (+6c) $1,12  (+6c)
3.12.76 —1.1.77 95¢  (+5c) $1,17  (45¢)
4.4,77 1.7.76 $1.02 (+l2¢) $1,24 (+l2c)
4,4,77 —p1.1.77 $1.07 (+12c) $1.29 (+l2¢)

15.5.78 —1.7.77 $1.16 (+9¢) $1.38 (+9¢c)

19.5.78 1.8.78 $1.30 (+lée) $1.90 (+52¢)
18.9.78 3 -—EEE 1.7.77 $1.21  (+5¢) $1.43  (45¢)

1.8.78 $1,35 (+5¢) $1.95 (+5¢)

9.4.80 1.5.80 $1.31  (-4¢) $1.91  (-4¢c)

NOTE:

SOURCE:

The arrows in the Table indicate retrospective adjus-
tments. The figure notated by the uppsr arrow repre-
sents the original determination, whereas the figure
notated by the lower arrow ‘represents the final
determination including the retrospective adjustment.

Submissions by the Departments of Health and
Veteran's Affairs



2,29 Early efforts by the Commonwealth Government to
establish a scheme for the supply of pharmaceutical benefits
were supported by the Guild and throughout the history of the
scheme the Guild has been active in representing the views of
its members to the Commonwealth Government. The National
Health Act 1953 provided for fees to chemists to be set by
the Minister for Health after conmsultation with the Guild and
subsequent amendments to the Act have preserved the exclusive
position of the Guild as the sole representative of the
retail pharmacy industry.

2,50 When pricing arrangements were negoiiated fur &Lhe
revised PBS, the Guild sought provision for the automatic
adjustment of dispensing fees based on the movements in award
Wwages of registered pharmacists employed by approved
chemists., Whilst the Government considered that automatic
ad justments of this kind were not in the best interests of
the economy generally, it agreed that some provision should
be made whereby the level of fees should be reviewed. In
negotiations with the Guild, considerable difficulty was
experienced in arriving at an acceptable formula.

2.31 The formula eventually adopted was for the dispen-
sing fee to rise or fall in accordance with movements in the
weighted average award wages for registered assistants after
31 December 1959, The formula was to be applied on the
understanding that if a 'freakish' adjustment occurred in the
award wages & halt would be called and the matter reviewed.
During its inquiry the PAC established that the agreement
between the Guild and the Commonwealth Government covering
this provision contained no definition of 'freakish'. Under
the formula, an increase in award wages in Victoria in 1960
would have resulted in an increase of 22 percent in dispen~
sing fees. The Commonwealth Government considered this
result to be 'freakish’ and in 1961 approved an increase of
10 percent in dispensing fees. At the same time the Common-
wealth Government indicated to the Guild that it was not
prepared to continue with the formula for autometic adjust-
menta and that it wished to negotiate a completely new
arrangement for future adjustments.

2,32 Thus the first time an agreement between the Guild
and the Commonwealth Government was applied, the Commonwealth
Government abrogated the agreement. Indeed, for a decade
after this, there was no further adjustment of fees.

2.33 In September 1963 the Guild propased that fees be
increased and repeated its request in August 1964, The
formuls proposed was unacceptable to the Commonwealth Gove
ernment and the Guild withdrew its proposals in December 1964
when the first Joint Committee was established, comprising
equal Commonwealth Public Service and Guild representation
under an independent Chairman.
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2.34 In February 1965 the Guild proposed that a survey be
conducted by an independent firm of consultants to provide
factual information on the cost of dispensing PBS prescrip-
tions. The Commonwealth Government agreed to share the cost
of the survey and it was carried out by Associated Industrial
Consultants (Aust.) Pty. Ltd.. The results obtained from the
survey were rejected by the Guild as being unrealistic. The
results ipdicated that retailing was unprofitable and this
did not reflect actual business experience. After examining
the outcome of the survey the Commonwealth Government decided
in mid-196% that the disponsing fec would remein uneltered.

2.35 Subsequent to the Commonwealth Government's decision
further representations concerning the method of assessing
the dispensing fee and the level of the fee were made. These
culminated in a new submission by the Guild in March 1970
seeking an immediate increase of 15 cents in the dispensing
fees. The Minister for Health referred the submission to the
Joint Committee, which reported that apart from the amount of
the increasse, agreement had been reached on all but one of
the issues raised by the Guild. The issue not resolved
related to the allocation of labour coste between dispensing
and retail activites. The Commonwealth Government considered
the Guild's submission and decided thet it was not
acceptable.

2,36 Data on dispensing costs of PBS prescriptiocns
related to the financial year 1964-65., The Joint Committee
updated these figures, using movements in national indices
and other relevant factors. In the 1light of available
information and the increase in costs, the Commonwealth
Government granted an increase of only two cents in the
digpensing fee for PBS prescriptions dispensed on and after 1
July 1970. The small increase was justified on the basis of
a lack of up-to-date information. The Commonwealth
Government stated that any further increases would only te
made if justified by a new survey and that should the Guild
be prepared to enter into a new survey and should that survey
Justify a further increase in dispensing fees, the increase
would be made retrospective to an appropriate date.

2.37 Following discussions between the Minister for
Health and the Guild on 5 April 1972 the Commonwealth Govern-
ment, after consideration of all available information,
granted an increase of seven cents in dispensing fees for PBS
prescriptions dispensed on and after 1 January 1972.

2.38 At that meeting it was agreed that a new Inquiry
into Pharmacy Earnings, Costs and Profits under the auspices
of the Joint Committee would be planned to cover the finan-
cial yesar 1972/73 in order to provide the factual information
needed under both the 'cost accounting approach' proposed by
the Commonwealth Government and the 'regression approach'
proposed by the Guild.

11



2,39 Following a recommendation from the Joint Committee
the Minister determined on 1 August 1973 that chemists be
paid a 'special purpose’ payment in respect of ready-prepared
PBS prescriptions. The rate determined was three cents per
prescription from 1 May 1972 increasing to five cents from 1
Bctober 1972 and six cents from 1 December 1972. The purpose
of this payment was to compensate chemists for the loss of
rebates and discounts due to manufacturers reducing the
discount they normally allowed wholesalers.

2,40 Further recommendations by the Joint Committee 1
to the Minister for Health approving on 1 August 19
increases of five cents per prescription with effect from 1
January 1973, seven cents from 1 January 1974, and a further
five cents from 1 July 1974, These increases were all based
on an agreed updating formula.

ed
)

2,41 In March 1975 the results of the 1972-73 Inquiry
became available and the then Chairman of the Joint Committee
made recommendations on four major issues in dispute between
the Guild and Commonwealth Government representatives. The
Commonwealth Govsrnment in July 1975 accepted two of the then
Chairman's recommendations, but excluded goodwill, and app-
lied the 'relatively economic pharmacy approach' in determin-
ing increases of 11 cents per prescription for 1973-74 and 22
cents for 1974-75. Application of the 'overall average phar-
macy approach' which was sought by the Guild, would have yie~
lded larger increases. Later that year the Chairman resigned
for persenal reassons and the Joint Committee ceased to func-
tion until reconstituted in Janusry 1977. The Subcommittee
of the Joint Committee continued to meet as a Guild/Common~
wealth Government liaison committee during 1975 and 1976.

2.42 The Guild did not accept the Commonwealth Govern-
ment's decisions of July 1975 about chemists' remuneration
and made it clear that it would take out a High Court writ
against the Commonwealth Government if it could not achieve a
better result for chemists. After the change of Commanwealth
Government in November 1975, chemists were offered a further
increase of five cents per prescription, retrospective to 1
July 1973, in an endeaveur to overcome prior disagreements
(described by the then Minister for Health as 'wiping the
slate clean for the past') and it was proposed to carry out a
new inquiry.

2,43 This offer was not acceptable to the Guild. In
April 1976 the Guild and its President issued a writ out of
the High Court against the Commonwealth Government seeking
certain declarations, orders and damages. Following discus-
sions between the Commonwealth Government and the Guild
agreement was reached in October 1976 on the matters in
dispute and the Guild agreed to withdraw the writ, The
agreement also included:

12



(a) the National Health Act was to be amended to provide
for the establishment of a new Joint Committee in
its present form;

(b) the Guild agreed to forego any past payments which
it believed were owing to chemists from past
unsettled inquiries;

(c) the Commonwealth Government's offer of a five cents
increase in chemists’ dispensing fees, retrospective
ta 1 July 1973, wee withdrawn;

(d) an increase of six cents per prescription was
granted, retrospective to 1 July 1975;

(e) a further increase of five cents per preseription
was to operate as from 1 January 1977, which was to
be an interim adjustment to be reconciled when the
actual figures for 1976-77 became available;

(f) a new Inquiry into Pharmacy Earnings, Costs and
Profits was to be carried out in 1977-78 by the
Joint Committee for a further review of chemists
remuneration; and

(g) the Guild could present to the Joint Committee a
iaae for adjustment of remuneration back to 1 July
976.

Summary of Developments to 1976

2.44 Prior to the agreement between the Commonwealth
Government and the Guild in October 1976, six attempts were
made to determine a base lsvel for dispensing fees which
would be satisfactory to both parties. As indicated
hereunder, each of these moves proved to be unacceptable to
one side or the other.

1. The 1960 agreement for automatic adjustment of fees
based on movements in award wages of registered
asgistants was terminated by the Commonwealth
Government because of the "freakish" result in 1961,

2. The results of 1964-65 Survey of Pharmscy Earnings,
Costs and Profits carried out by Asscciated
Industrial Consultants (Aust.) Pty Ltd were rejected
by the Guild as being unrealistic.

3. A Commonwealth Government proposal in 1970 to
conduct a new survey was rejected by the Guild on
the grounds that the survey was to be conducted on
the same basis as the previous unacceptable survey.

13



4. The Guild commissioned a firm of consultants,
Economic Research Associates to advise on a suitable
formula, without significant results.

5. A Guild propesal in 1971 for a survey based on s
regression analysis technique to replace random
activity sampling was not accepted by the
Commonwealth Government as it did not consider the
survey would provide the factual information needed.

6. Recommendations by the Chairman of the Joint
Committee based on the 1972-73 Survey of Pharmacy
Earpings, Costs and Profits, were only partly
accepted by the Commonwealth Government.

2,45 Despite this lack of success the 1976 agreement
provided for a further survey to be carried ocut in 1977-78 as
a basis for reviewing chemists' remuneration. The nature of
that survey and its results are considered in the following
chapter.

14



CHAPTER 3
THE 1977-78 SURVEY & THE EXCESS PAYMENTS TG CHEMISTS

1977-78 Survey

3.1 In accordance with the agresment of October 1975
betveen the Commonwealth Government and The Pharmacy Guild of
Australia (the Guild), the National Health Act was amended in
December 1576 to formalily establish the new Joint Committee
on Pharmaceutical Benefits Pricing Arrangements (Joint
Committee). The new Joint Committee came into operation
early in 1977, with the Homnourable Mr Justice Ludeke as its
Chairman. Its main task was to undertake the 1977-78 Survey
of Pharmacy Earnings, Costs and Profits in order to obtain
up~to~date information for further reviews of chemists' rates
of remuneration.

3.2 The 1977-78 Survey was intended to Ffulfill the
following objectives:

a. information collected for the Survey should relate
to the Financial Year 1977-78;

b. the Survey should provide detailed information on
the earnings, costs and profits in cents per pres-
cription of dispensing Pharmaceutical Benefits
Scheme (PBS) prescriptions;

c. the design of the Survey should enable analysis of
information by volume of PBS dispensing, both in
terms of an overall average and on a stratum basis,
with a comparsble degree of accuracy for each
stratum;

d. the design should endeavour to ensure that, as far
as possible, both the Guild and the Commonwealth
Government were able to obtain the information they
required from the Survey.

Pharmacy Population Sample

3.3 Initially 601 pharmacies were selected to take part
in the survey. Of these, 331 indicated willingness to parti-
cipste. Eventually the number of pharmacies in the sample
was reduced to 269 because of closures, transfer of ownership
and reluctance or inability of some pharmacies to provide all
the necessary information. (Despite the decline in the
number participating, the Australian Bureau of Statisties
considered the statistical sample to be adequate.) he
distribution of the sample pharmacies was as follows:
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Table 2: Distribution of Final Numbers in 1977-78 Survey

Stratum* N,S.W. Vie. Q1d S.A. W.A. Tas Total Totals*
Sample Popula-

tion
1 15 13 11 3 3 1 46 1431
2 16 16 10 4 4 3 53 916
3 16 10 8 2 2 1 39 740
h 11 7 4 3 1 g 26 619
5 12 5 4 2 1 1 25 531
6 14 [3 5 3 1 2 31 450
7 14 4 3 2 3 1 27 359
8 9 5 3 2 2 1 22 242
Tatal 107 66 48 21 17 10 269 5288
SOURCE: Joint Committee evidence
Methodology
3.4 The methodology for the 1977/78 Survey comprised

four major analyses:

8. A Financial and Wages Questionnaire (FQ) coverin
details of income and expenditure, salaries an
wages, hours worked and capital employed in each of
the 269 pharmacies in the sample;

b. A Random Activity Sampling (RAS) of staff and
proprietor activities and time spent on each
activity, involving 170 pharmacies out of the main
sample selected;

c. A Cost of Goods Sold Analysis (COBS) involving the
examination of one month's purchases for 80
pharmacies cut of the main sample; and

d. An analysis of PBS, Repatriation Pharmaceuticeal
Benefits Scheme (RPBS) and Private prescriptions
dispensed during 1977-78 for all 269 pharmacies in
the main sample.

3.5 Chemists participating in the survey received a fee
of $75. They were required to provide a range of detailed
information and some delays were experienced in the receipt
of the completed questionnaires.

* Each stratum dispensed 12,5 percent of all PBS
prescriptions
*% Based on 1975-76 data.
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Arbitration by the Chairman of the Joint Committee

3.6 In the negotiations which defined the parameters of
the 1977-78 Survey, and during its processing the Commonw~
ealth Government and the Guild were unable to reach agreement
an the interpretation and use of many of the variables used
within the survey. The Chairman of the Joint Committee
arbitrated and ruled on these disputes. The matters the
Chairman was required to decide on were:

(1) proprietors' notional salary;
(ii) goodwills
(iii) rate of return on funds invested;
(iv) valuation of fixtures and fittings, plant and
equipment;
(v) settlement discounts;
(vi) award or actual wages;
(vii) allecation ratios;
(viii) motor vehicle expenses; and
(ix) other expense items:
a, advertising;
b. pricing books and pricing services;
c. business entertainment;
d. bad debts;
e. travel and conference fees;
f. donations; an
g. bankcard service charges.

Results of the 1977-78 Survey

3.7 The ‘'overall average pharmacy' results for the
1977-78 Survey are presented in Table 3 at the end of this
chapter. The data in the table has been disaggregated into
four sectors; National Health Scheme (PBS) dispensing,
Veterans' Affairs (RPBS) dispensing, private dispensing and
retail sales.

5.8 A breakdown of the National Health Scheme (PBS)
results by stratum is presented in Table 4 at the end of this
chapter. The principle applied in determining dispensing
fees is that the gress margin per PBS prescription should
balance with total costs after allowing for a return on funds
employed at the rate of 10.5 percent per annum. Table 4
indicates that the gross margin per PBS prescription exceeded
the total costs by 32.7 cents. .

The "Six Point Package" Agreement

3.9 Following disclosures, in December 1979, of excess
payments of 33 cents per prescription and the ADP errors in
the 1972-73 Survey, the Guild by-passed the Joint Committee
and negotiated directly with the Commonwealth Government.
But of these negotiations emerged an agrsement which was
known as the 'six point package'. This was placed before
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the Chairman of the Joint Committee and unanimously supported
by both sides. Under the terms of the Act, the Chairman had
no option other than to make a determination in line with the
agreement. The terms of the package were:

a. reduction of the level of dispensing fees by four
cents immediately - for administrative purposes the
earliest practical date for implementation was
May 1980;

b. the Joint Committee to conduct an investigation into
alternative methodologies to be suggested by an
independent group of accountancy firms and the
Industries Assistance Commission, the cost to be
borne by the Commenwealth Sovernment;

c. future inquiries to be carried out for the Joint
Committee by a mutually agreed independent organi-
sation, at Commonwealth Government expense (as at
present);

d. based on such an inquiry, the Chairman of the Joint
Committee to make a determination to be effective
from a mutually agreed date not later than 1 July
1981; :

e. an agreed updating formula to be applied to the
figures on which the Chairman bases his determi-
nation in (d) above; and

f. should the Chairman's determination in (d) above
show that the decrease of four cents was not just-
ified, then a retrospective adjustment would be made
by the Government to reinstate the four cents or
part thereof - in any event the Chairman's deter-
mination would be accepted by the Guild as the basis
for future updating.

The Excesgs Payments to Chemists

3.10 Three separate errors were made between 1972-73 and
the end of 1979 which resulted in chemists being paid higher
fees under the National Heslth Scheme (PBS) and the RPBS than
was warranted. The errors were

a. a Cost of Goods Sold error made within the Joint
Committee Secretariat which gave rise to estimated
over-payments of eight cents per prescription for
1973-74 and five cents per prescriptiaon for 1974-75.
This error was discovered when processing the July
1974 Cost of Goods Sold Analysis. In extracting and
processing deta for the 1972-73 Survey discounts and
rebates were incorrectly applied to minor pack
values as well as actual material costs in the
earlier calculations;



b. an error in the allocation of labour costs in the
1972-73 Survey. This was a transcription error made
by a member of the programming staff provided by a
firm of consultants under contract to the Department
of Health. The error resulted in wages being
incaorrectly allocated to lower paid retailing staf
on the basis of time/cost ratios applying to higher
paid dispensing staff. This error is considered in
detail in Chapter 4;

. errors arising fram sgtructurel change in phermacy
operations and the use, without adequate adjustment,
of indices used in updating fees since 1 July 1976.

3,11 The extent of the excess payments cannot be quanti-
fied definitely. It varies depending on the assumptions used,
In his statement to the House of Representatives on 2 April
1980 the Minister for Health referred tc maximum excess
gsyments of $235 million under the PBS; the Minister for
eterans' Affairs indicated maximum excess payments of $18
million under the RPBS in his statement to the House of
Representatives on 21 April 1980. These figures were based
on the assumptions that:

"If a valid determination had been made early in 1980
retrospectively adjusting all fees on the basis of
the findings of the 1977-78 Survey of Pharmacy
Earnings, Cost and Profits; and if that determin-
ation was made on the Relatively Econaomic Pharmacy
Approach basis."

3.12 Using the foregoing assumptions the estimated excess

payments for the PBS on an annual basis are as faollows:
Year Estimated Excess Toteal

per Prescription

(cents) ($m)
1973/74 23,3 20.3
1974/75 16.5 16.1
1975/76 25.0 25,2
1976/77 51.0 45.7
1977/78 53.1 49.3
1978/79 55.7 51.7
1979/80 agsume 55,7 26,3

to 31.12.79

$234.6
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3.13 The total excess payment under the PBS may be attri-
buted to the three separate errors which occurred as follows:

($m)
a. Cost of Goods Sold Analysis error
1973-74 to 1975-76 6l.6
b. Error in allocation of labour costs
in the 1972/73 Survey 126.5
c. Structural change in pharmacy
operations and the use, without
adequate adjustment of indices
used in updating fees since
1 July 1976 46.5
$234.6
3.14 Excess payments under the RPBS using the previously
mentioned assumptions were:
($m)
1973-74 to 1975-76 4.1
1976-77 to 1978-79 14.1
18.2
3,15 The PAC has received evidence that recovery of the

overpayments, due to the Cost of Goods Sold error betwsen
1973-74 and the end of 1976, was not sought, and that this
was done on the authority of the then Minister for Health,
As this decision appears to have been a matter of policy, the
PAC has not enquired into it further.

3.16 The determination made by the Chairmen of the Joint
Committee on 9 April 1980 fixed a new dispensing fee for
chemists and legally wiped the slate clean - for the secand
time - of previous errors, This translated P8BS overpayments
totalling $173 million (i.e. the total of the errors iden-
tified above as due to the allocation of labour costs in the
1972-73 Survey and structural change in pharmacy operations)
and $18 million RPBS overpayments into "notional excess
payments"; notional because, in law, they no longer existed.
The circumstances giving rise to these ADP errors sand the
questicn of their recoverability are considered further in
Chapters 4 to 6,
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CHAPTER &
THE _ADP_ERRORS

—_—

How the Error was Discovered

4,1 Late in 1978 the early computer printouts of the
1977-78 Inquiry indicated that very large increases in
produetivity had occurred within pharmacies - to the extent
that pharmacies were receiving higher dispensing fees than
warranted. The Joint Committee Secretariat carried out
extensive testing of the updating formula using the 1972-73
and 1977-78 Inquiry data. It was this testing which pointed
up the possibility of an error in labour cost calculations,
and further examination revealed, in December 1979, the
actual source of the error in the 1972-73 programs.

4.2 The Department of Health stated that "there had been

no suspicion prior to that date (December 1979) that there
was an error in the 1972-73 data processing.”

How the Error Occurred

4,3 The error was made by a consultant employed by a
firm working under contract tc the Department of Health. It
accurred in translating a requirements specificatien - which
expressed the task to be done in mathematical notation - into
a sgpecification for a computer program to carry out the
required processing. The program designer (the consultant)
correctly gave directions for calculating a table of ratios
to enable the allocation of total pharmacy dispensary staff
costs to be made across ssctors and activities in the
pharmacy. The designer should then have given directions for
calculating a corresponding table of raties for allocating
the costs of retail staff labour by secter and activity.
Instead, it was specified that both retail and dispensing
staff costs were to be allocated according to the one set of
ratios calculated for the dispensing staff only. This in turn
resulted in an overstatement of the propertion of pharmacy
costs attributable to dispensing activities, although the
total cost of dispensing activites and retail activities was
correct.

The Effect of the Error on the Survey Results

4.4 It is not possible to state precisely the effect of
the labour cost allacation error on the final results of the
1972-73 survey. This would have been possible if the 1972-73
data had been procesed through the 1972-73 programs with onl

the one error (that is, the lasbour cost allocation error

corrected. This was never done, and would now be a very time
consuming task, if it was at aéi possible to perform,



4.5 After the error was detected in December 1979 the
1972-73 survey data was modified slightly and processed using
the 1977-78 programs. However, the latter programs were
different in several respects from the 1972~73 programs and
would have produced different results even if the labour-cost
allocation error had not been remedied.

4,6 The 1972~73 program (the incorrect one), when run
with the 1972-73 data, indicated for the overall average
pharmacy a loss of 21.8 cents per PBS prescription. This
result was consistent with the expectation of The Pharmacy
Guild of Australis (the Guild) which believed that PBS dis-
pensing was, on average, unprofitable. When the same data,
slightly modified, was run on the 1977-78 pragrams (in which
the allocation error had been corrected) the results showed
for the overall average pharmacy, a profit of 14,3 cents per
PBS prescription. As indicated above, the difference between
the two estimates of 36.1 cents per PBS prescription is not
attributable solely to the correction of the ADP error.

4,7 Thus on the evidence available it is not possible to
distinguish exactly the effect of correcting the ADP error
from the effect of other minor changes and error corrections
that were made between the 1972-73 program and the 1977-78
program. The bulk of the differemce between the twe sets of
results is attributable to correction of the labour cost
error (an error made by the ADP branch) and the cost of goads
sold error (an error made by and discovered by the Joint
Committee Secretariat).

Regpansgibility for the Error The ADP
Branch of the Department of Health

4,8 The ADP Branch was required to provide a computing
service for the 1972-73 Inquiry.

4.9 A Requirements Specification which expressed the
processing task to be done in mathematical terms was prepared
by the Central Statistieal Unit (CSU) of the Department of
Health and by the Joint Committee Secretariat. The function
of the ADP Branch was ta provide the programming and compu-
ting services necessary to effect the processing of the
survey. Using the Requirements Specification as a starting
point the ADP branch prepared design specifications for the
computer programs to carry out the processing.

4.10 The programming of the 1972-73 survey was one of the
first applications in the Department of Health (indeed in the
Commonweaith Public Service) of modular programming tech-
niques, under which large and complex processing tasks are
broken down by a program designer into small modules. By this
means the task of writing the program can be divided among a
number of programmers, each of whom might write several
modules, knowing only the input and output specifications far
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those modules and what each one is required to do to the
data. To test the program, each module is tested first alone
and, when proven correct, linked with other modules and
tested in combinaticn. The integration of modules proceeds,
with testing at each stage, until the whole program has been
tested. This testing strategy was applied by the Department
of Health to the modules comprising the total computer
program for the 1972-73 survey. The testing verified that the
program code performed in accordance with the program design
specifications.

4,11 Unfortunately, however =~ and this wss a major
departure from sound practice - ingufficient testing was dane
to confirm that the program code performed in all respects in
accordance with the CSU's Requirements Specification. In
particular, no check was done to ensure that the total
pharmacy labour costs were correctly allocated to various
sectors and activities in the pharmacy. To perform that check
it would have beep necessary to print out the actual wage
allocation or the time/cost ratios on which they were based.
According to the Department of Health:

"..othe...ratios were not recognized to be critical
to the checking procedure by either the Central
Statistical Unit or the Secretariat and were not
requested to be printed out in this way during
design or program develapment.

However at a very late stage of checking by the
Secretariat it turned out that these ratios would
have been of assistance to check the labour cost
allocations. ADP staff involved at the time cannot
recall such a request being made. In the extremely
tight time~frame available to produce & report for
the Joint Committee it was possibly considered
desirable but of low priority. It should be borne in
mind also that the results of the Enquiry appeared
to be valid and no queries were raised by the
Sub-committee in relation to the labour costs”.

4,12 The PAC does not accept the implication in this
statement that checking the conformity of the program code
with the client's (i.e. the CSU's) specifications was the
reosponsibility of the client. A programming contractor would
normally be expected to provide the necessary quality assu-
rance tests to demonstrate compliance with the client's
specification. The client might perform tests of his own but
normally this would not ebsolve the contractor from such
responsibility. The PAC considers that this would also be
sound practice in the case of work done by the ADP Branch of
the Department of Health for those outside that Branch.
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4,13 Since the Requirements Specification provided by the
CSU correctly stated the procedure for calculating the labour
cost allocation ratios, the PAC considers that the responsib~
ility for correctly translating the Requirements Specifica-
tion into programs rested with the ADP Branch and that
testing was part of such responsibility. Nevertheless, where
an error could have large financial effects, the prudent
course would have been for the client (in this case the CSU)
independently to perform its own checka. Indeed, this was
done during the 1977-78 Survey when the correctness of labour
~-cost allocations across pharmacy sectors and activities was
checked indepcadently by both khe CSU and the ADP Branch by
comparing computer print-out with desk calculations.

Respongibility for the Error: The Contractor

4.14 Because of staff shortages in its ADP Branch, the
Department of Health engaged seven programmers from a
consulting firm to assist in the work of the ADP Branch. The
actual transcription error in the labour ratios which led to
the ADP error was made by one of these contract programmers.

4,15 In its submission the Department of Heslth said that
during the course of the work there were some minor problems
in the management of some of the consultants, including the
one who made the error, but that these “"were not considered
sufficient at the time to sxercise clause 10 of the agree-

ment, by which they could be returned to the consultancy firm
and be replaced".

4.16 The Department of Health wunder its asgreement was
responsible for specifying the qualifications and experience
required of the consultants, directing them in the carrying
out of their duties, assessing their performance, and repla-
cing them if unsatisfactory.

4.17 The question of legal liability of the contractar
for the error has been referred by the Department of Health
to the Commonwealth Crown Solicitor.

Has There Any Intention to Defraud?

4.18 The PAC examined the working documents in which the
error occurred. Although the error is guite clearly identi-
fiable, these documents are handwritten, untidy, difficult to
read, and incomplete. They have every appearance of genuine
rather than simulated poor workmanship.

4.19 The Department of Health does not consider that

there is any possibility of deliberate error or fraud. In
summary, its reasons for this view are:
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. no ADP Branch or Joint Committee Secretariat officer
would have known in detail the potential effect of
the error on the final outcome of the survey;

. there was no link between the perpetrator of the
error and the "beneficiary" (5500 pharmacies);

. if the Guild had been invelved in a fraudulent
congpiracy it would not have agreed to a subsequent
survey in 1977-78;

. the pature of the error is more consistent with a
genuine mistake than with a malicious or mischievous
act; and

. the Public Service Board Team investigated the
matter and found no evidence of any criminal action.

The PAC agrees that no criminal, malicious or mischievous
intent is evident.

Did the Error Affect the 1977-78 Survey?

4,20 In planning the processing of the 1977-78 question-
naire data, a number of amendments to the earlier programs,
particularly the Random Activity Sampling (RAS) program, was
made. Discussion and investigation took place on whether it
would be easier to rewrite the RAS program based on new
specifications drawn up by the CSU or to use the existing
program.

t 4,21 The module in which the error actually resided was
originally part of the Fipancial fQuestionnaire (FQ) program.
One of the changes made for the 1977-78 program was to move
this module inta the RAS program. Another was the requirement
that allocated labour costs be printed out for comparison
with manually produced results. It was decided that rather
than move the original module for calculating labour cost
allocation ratios (which contained the as yet unsuspected
error) from the FQ to the RAS program, the module would be
rewritten, based on the new "plain English" Requirements
Specification which the CSU had produced. The programmer who
wrote the new module did so correctly, thereby unknowingly
correcting the error which resided in the old version. Thus
the error was not carried through to the processing of the
1977-78 Survey. It was not until the 1972-73 data was run
with the 1977-78 program late in 1979, and the large dis-
crepancy with the earlier results noted, that the error in
the original program was detected.
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CHAPTER 5

——

FACTORS CONTRIBUTING TO THE ERRORS

5.1 The PAC sought to discover why the errors in the
1977-73 program were not detected earlier. It concluded that
a number of factors led to the error being made and to the
failure to detect it. These included:

. Inadequacy of testing procedures

. Pregsures to complete the 1972~73 survey
. Failure to follow standards

. Staffing shortages in the ADP Branch

. Lack of ADP Audit ataff

These are discussed in the following sections.

Inadequacy of Testing Procedures

5.2 In large and complex computer programs there may be
many alternative processing pathways through the programs. In
such cases it could be virtually impossible to test the
programs thoroughly without passing a large amount of data
through them ever =2 lang period of time. However, that
situation apparently did not prevail in the case of the
programs for the 1972-73 Survey processing, since the
equivalent programs for the 1977-78 Survey processing (which
are of equal complexity) were tested thoroughly. The
structure of the programs, while complex, was such that it
would have been feasible to test the 1972-73 programs
exhaustively against manual calculations.

5.3 The Department of Health's ADP Standards No. 240-225
and 240-34 (effective date 1/4/73) call for the preparation
of a System Test Plan, the purpose of which is :

"to establish the requirements to be met before the
system can be considered as being operational. The
System Test Plan will provide a permanent record of
the test procedures designed to prove the system".

5.4 The PAC requested the System Test Plans for the
1972-73 and 1977-78 Survey processing. The Department of
Health stated that a System Test Plan in the form called for
in the Standards Manual had not been prepared. The reasons
given were, first that the standards were "in embryo" at the
time and second, that the ADP Branch had not been given the
responsibility for the systems analysis phase of the project,
having received detailed requirements specifications from the
Central Statistical Unit (CSU).
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5.5 The PAC considers that these are not valid reasons
for not formally documenting the testing procedure as called
for by the Department of Health's own Standards Manual,

5.6 Such testing of the 1972-73 programs as did occur
was carried out only in late 1974, some 18 months after the
nominal effective date of the relevant Standards, while
testing for the 1977-78 survey was carried out from October
1977 to August 1978. An interval of more than four years
seems to the PAC to be an inordinately long gestation period
for "embrys" standards.

5.7 With regard to the second point, the view of the ADP
Branch is apparently that because it had not been called upon
to carry out systems analysis it was not responsible Ffor
preparing a System Test Plan. The PAC considers that the ADP
Branch's responsibilities as a supplier of programming and
processing services to the Joint Committee Secretariat
included the requirement to design tests in collaboration
with the client, to prove the conformity of the program with
the client's specification, to document the tests, and to
carry them out.

5.8 The PAC recongizes that simply documenting a Test
Plan according to the prevailing Standard would not
necessarily result in a thorough or effective test. However,
in the 1972-73 Survey processing such a discipline might well
have helped to identify gaps in the test procedure. The PAC
considers that the Department of Health should have prepared
a Test Plan in accordance with its own Standards then
current.

5.9 The Department of Health stated that in developing
the programe for the 1972-73 survey:

"...it became necessary to hold a number of
three-way meetings between the Central Statistical
Unit, the Enquiry Secretariat and ADP to interpret
the requirements of the Joint Committee.

In 1977/78 these meetings were formalized into a
Review Committee which met 36 times during the
course of the Enquiry to discuss matters of detail,
including the testing strategies and the results of
tests carried out",
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5.10 The Department of Heslth provided the PAC with the
minutes of 25 of the meetings of its Review Committee. Among
numerous other matters these minutes describe in considerable
detail the many changes to the earlier programs which were
required for the 1977-78 survey, as well as the tests which
were applied, and the results of those tests. Thus the test
strategy -~ if it can be called that - for the 1977~78 survey,
is embedded in minutes covering a variety of topics spread
over many pages of minutes, The PAC considers that this
approach to documenting the test strategy (and to documentin

dosign changea) hes the marinus disadvantage that it does nog
allow easy review of the strategy by others. It is as
important to apply the principles of technical review to
testing strategy as to any other =aspect of system
development. The PAC therefore considers that the test
strategy which evolved during the discussions in the Review
Committee should have been extracted fraom the Minutes and
used to update one coherent System Test Plan.

5.11 Although it might be said that the test strategy for
the 1977-78 Survey was documented after a fashion, the
Department of Health has not provided the PAC with any form
of Test Plan - in minutes or otherwise - for the 1972-73
Survey.

5.12 One reason why thorough tests were not applied
appears to have been the urgency of completing the 1972-73

Inquiry, which caused a number of short-cuts to be taken. The
Department stated:

".s.to duplicate the sort of testing program that
was undertaken in the 1977-78 Enquiry would have
required an additional three months where we were
left alone to finish the 1972-73 Enquiry. In fact as
soon as the preliminary printout of the 1972-73
Enquiry was provided to the Sub-committee for their
information we received a request from the Guild to
come up with a set of regression equations so that
they could have a look at the results under their
regression approach. Then a further request was
received from the Joint Committee to run the program
again to implement some decisions the Chairman "had
made. Then there was a request from the Government
to run it to simulate the relative economic pharmacy
approach. There was a whole chain of demands on the
Secretariat at the time that prevented us from
getting back to that...

If the step by step manual calculations had been
performed on the CSU specifications ... during those
three months I have no doubt that the error would
have been discovered".
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5.13 The PAC asked why the Joint Committee Secretariat
did not go back to checking agsinst mapual calculations when
the pressure had eased. The reply was, in effect, that there
was a conaiderable amount of turmoil, including the
resignation of the Chairman of the Joint Committee, during
the 12 months that followed and this prevented retrospective
checking. Moreover because the results of the processing were
in line with what the Guild expected - showing a loss in the
averall average pharmacy in preparing PBS prescriptions and a
profit on retail sales - nothing in the results suggested any
eryor ii the programs.

Pressure to Complete

5.14 The previous section discussed design and programm=-
ing short cuts taken due to the pressure from both the Gov~
ernment side and the Guild. This pressure was specifically
alluded to by the Director-General of Health in evidence:

"Secondly, on these points of atmosphere, I would
like to emphasise the one of ‘pressure', not as an
excuse in any sense but as a matter of fact. Many
departments and many areas of my Department are used
to pressure. In 1972-73 and again in 1977-78 the ADP
area, the secretariat of the inquiry and the central
statistical unit were all under continuing pressure
to complete the inquiries. I can well remember the
pressures that were applied in 1973-74 and early
1975 by the Minister, by myself, by the politicians,
who were receiving representations by the Guild and
the then Chairman of the Joint Committee to finalise
the inquiry. I am quite sure that entirely apart
from enquiries, there is no area of my Department
that has been under such continuing pressure as has
the ADP Branch".

5.15 To understand why this pressure was being applied it
is necessary to look back to April 1972, At that time,
following negotiation between the Minister for Health and the
National President of the Guild, it was decided to hold
another Inquiry into Pharmacy Earnings, Costs and Profits.
As discussed in Chapter 2, there had been a long history of
dissatisfaction among chemists regarding the level of
remuneration for the supply of pharmaceutical benefits, That
dissatisfaction caused the Minister for Health to set an
early completion date (March 1974) for the IAnquiry. It
appears that this deadline was sget in ignorance of the
magnitude and difficulty of the task, and the resources which
could be applied to it. It was not surprising, therefore
that the deadline proved impossible to meet. The Joint
Committee then pressed for the results to be available by May
1975 so that the increase in dispensing fees could be
accommodated in the 1975-76 Commonwealth Government Budget.
That meant all preliminary results had to be produced by 31
March 1975.
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5.16 The Department of Health indicated to the PAC that
the ADP Branch had to undertake the design, programming and
testing of the program within a period of eight months,
degpite the fact that initial investigations indicated that
it would require at least 12 months with the staff available:

"As a consequence all available resources not only
within ADP but within the the other relevant areas
of the Department, e.g. Secretariat, had to be used
to undertake the task. This left no time to
und.wfuhﬂ thase further refinementa such as thorouagh
systems testing, etc. (PAC's emphasis)

The pressure under which the ADP Branch, the
Secretary to the Joint Committee and the Enquiry
Secretariat worked cannot be aver emphasized. There
are constant references to the need for expediting
finalization in the Minutes of the Joint Committee
during 1974 and early 1975. Further pressures
resulted from the need to get the matter dealt with
within the budget context".

At a result, officers of the ADP Branch felt that they were
working under unreasonable deadlines.

5.17 The Department of Health was advised by the CSU in
November 1974, of misgivings of the validity of the results

of the Survey. The CS5U advised that programs should be tested
against desk calculations, saying:

"While it is appreciated that there is a need for the
Enquiry to be completed as soon as possible, I
believe that the validity of the results produced
should be insured as far as it is possible".

However, the Department of Health countered:

"Overriding all that advice ... was the pressure on
the Department and the Joint Committee to have the
1972-73 Enquiry wound up sand finished ...
pressure and the staff resources did not allow us to
go right down the track as experience has shown
would have been advisable®.
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5.18 If unrealistic deadlines are set for ADP staff, the
latter should formally communicate to their management any
apprehensions they feel about meeting the deadlines and the
risk of error that might result from over~hasty work.
However, 4in practice, it is all too common for technical
staff, wishing to appear willing and competent, not to
protest at deadlines whieh privately they feel are
impossible. The PAC recognizes that calculated risks have to
be taken to meet urgent deadlines. However, the danger of
setting deadlines in total ignorance of the magnitude of the
task or ihs resources available ic gressly irresponsihle of
management. If the practice persists, soomer or ‘later it
will result in progranming errors even more disastrous than
the one under consideration in this inquiry.

5.19 Both management and professional/technical personnel
have responsibilities in this area. Permanent Heads should
not make commitments to Ministers without an analysis of the
resources needed and available. They should try to create an
environment in which technical people are not afraid to argue
that deadlines are unrealistic. Formal methods of project
planning control should help in establishing realistic
schedules in opposition to arbitrarily defined completion
dates. The PAC understands that the ADP Branch of the
Department of Health has now introduced a project planning
and accounting system which may help in this regard.

Failure to Follow Standards

5.20 The formal ADP standards in the Department of Health
during the 1972-73 Inquiry were above the average of those
applying generally in the Commonwealth Public Service at that
time. However, they were naot complied with in several

impartant respects for the programming of either the 1972-73
or 1977-78 Surveys.

5.21 Far example, a Management Review was mandatory under
the ADP Standards in force in 1973. Procedure No. 240-270 of
the Department of Health's ADP Standards calls for a
management presentation to be made to:

. study documentation created during the design phase;

. decide whether the proposed design is a suitable
solutien for satisfying the requirements set out in
the Statement of Requirements; and

. decide whether the documentation produced is of the
expected standard.
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The PAC does not consider that management review alone would
have detected the ADP error, since this would have required
carefully following the design and comparing it at every
point with the Requirements Specification. However the PAC
considers that in a disciplined environment it is likely that
management review of the documentation produced might well
have fostered attitudes of more careful and thorough
workmanship.

5.22 The Department of Health contends that although
these standards bear the words "effectijve 1-4~73", thev were
not really in effect at that time. Indeed the Department of
Health implied that compliance was optional because the
standards at that time were "in embryo". The PAC considers
that the orderly implementation of Standards and procedures
requires that if standards are in a trial phase and are not
obligatory they should be so labelled. The words "effective
date .,." should mean the date at which the standards come
into force, not the date they are sent to the printer or
issued for trisl or preliminary use. On the evidence of the
words "effective date 1-4-73" the PAC rejects the proposition
that it was permissible to ignore the standards because they
were not really in force at the time of system design for
processing the 1972-73 Survey.

5.23 The Department of Health also argued that
responsibility for observing prescribed standards did not
apply to the 1972-73 Inquiry processing because different
organisational arrangements were made:

"...the Secretariat inm cleose collaboration with the
Central Statistical Unit prepared a detailed
statement of requirements for the Pharmacy Earnings
Surveys. The survey design and the proposed
methodology were referred for consideration and
approval by the Joint Committea and =a detailed
specification of processing requirements was
forwarded to ADP. Under this approaach the ADP branch
was not called upon to carry out systems analysis
and design functions in a formalized sense.
Cansequently the ADP projects standards for systems
analysis and design are not directly applicable.
(Standards Manual No. 2 - the Project Manual).

The role of ADP for the two surveys was to design
and develop suites of programs needed to meet the
processing requirements set out in detailed
requirements specifications prepared by the Central
Statistical Unit and the Secretariat. The programs
were designed, developed and tested in accordance
with programming standards covering this aspect of
ADP work. (Standards Manual No. 2 Vol. 1 - the
Programming Manual)".
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5.24 The PAC rejects any suggestion that none of the
provisions of the Project Manual were relevant to the task
undertaken by the ADP Branch. Although it is evident on
reading the Project Manual that much of it (e.g. procedures
210-230) was written with a different mode of working with
the client ip mind, nevertheless much of section 240 (System
Design) which cccupies the second half of the Project Manual
was, in the PAC's opinion relevant to the role of the ADP
Branch in providing services to the Inquiry.

5.25 The fact that the client had specified precisely the
requirementis in mathematicsl notation did not absolve the ADP
Branch from responsibility for system design. In no way
could the CSU's requirements statement be regarded as a
system design.

5.26 The PAC therefore considers that many of the
procedures contained in section 240 of the Project Manual
should have been applied. The PAC is extremely concerned
that the procedures were not applied and in particular it
considers that procedures relating to the following matters
should have been observed.

. the conclusion and complete definition and
description of datg element;

. management review;

. a formal system test plan; and

. formal authorization of system changes.

Staffing Shortages in the ADP Branch

5,27 At its hearings on 16 July 1980 the PAC received
evidence which suggested that the Department of Health's ADP
Branch staffing requirements had been considered inadequately
by the Public Service Board.

5,28 It was the expasnsion in the volume of prescriptions
under the revised National Health Scheme, and hence claims by
chemists on the Department of Health, which led to the
creation of the ADP Branch. The Department of Health
established the initial ADP team in 1962 to develop a system
for processing such claims, and by 1965 computer-based
payment of claims had commenced. The Department of Health's
Agsistant Director-General, ADP Branch, stated:

"Thus Pharmaceutical Benefits Scheme processing was

the driving force behind the Department's entry into
ADP and still remains one of our major systems",
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5.29 The Department of Health made strenuous efforts to
overcome resource shortages in the ADP Branch. Because of
external constraints which applied at the time it was only
partly successful., Its major obstacle was the staff ceiling
congtraints determined by the Commonwealth Government and
imposed by the Public Service Board. Some relief was
obtained in late 1972 when seven consultants were engaged to
work under departmental contrel, assisting in the ADP
development of the 1972-73 Survey. A major review of the ADP
Branch was carried out by the Department and presented to the
Public Service Board in August 1973, That submission sought
an increase of 7Z positions on its prevailing establishment
of 135, including three for systems audit and validation, a
function which did not at that time exist within the ADP
Branch. The balance of 69 positions was, according to the
Public Service Board observer at the PAC hearings, "...based
on work that was in hand and also projected work programs".

5.30 The extent of the workload within the ADR Branch was
known to the Public Service Board. Nevertheless, the
Department of Health's bid of 73 positions was countered by
an initial offer of 32 positions by the Public Service Board,
in February 1974, In its advice to the PAC the Public
Service Board acknowledged the increased workload but
declined the full increase sought voicing the concern

"... in a general fashion about the magnitude of the
increases being proposed by Health. This concern
was against a background of high growth rates in the
Public Service at the time and shortages of skilled
staff in key work levels. In addition to this
general concern there were reservations in the
Board's office about some components of the
Department's ADP work program. These reservations
were related to the extent to which policy questions
did not appear to have been adequately resolved at
that stage”.

5,31 These opposing viewpoints were the subject of
intensive negotiations between the Department of Health and
the Public Service Board over the next four months. By July
1974 the Department reluctantly agreed to accept an increase
of eight positions on the 32 oariginally granted. This
apparent minor gain, however, was offset by the Public
Service Beoard's refusal, in October 1974, to extend the ADP
consultancy arrangements beyond that date.
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5.32 The PAC considers that controel of Commonwealth
Public Service numbers is no easy matter. The tensions
between the responsibilities of Permanent Heads of
departments and the responsibilities of the Publiec Service
Board generally for the overall efficiency and economy of the
Public Service have been noted frequently, but never resolved
(see for example, the Report of the Royal Commission on
Australian Goverpment Administration). Whilst noting that
Commonwealth Government policy towards contral of Public
Service numbers by ceiling restraints has been in force, in
its present form, for almost a decade, the PAC is not
satisfied that this is always justified on a cost
effectiveneas basis. There is a considerable element of
inefficiency and uncertainty in the process, and in this
instance it appears to have been compounded by a mistiming
between increasing demands placed on the Department of Health
at a time when the gensral staffing environment was becoming
harsher. Noting the pressures to which that eritical area of
departmental operations has been subjected, the PAC believes
that its staffing requirements should be reviewed.

Lack of ADP_Audit Staff

5.33 Commencing in 1973, the Department of Health made
efforts to set up a systems audit and validation group in its
organisatian. The Public Serviece Board opposed its

establishment because it did not recognise this as a discrete
function at that time. It was not until 1980 that the
Department of Health obtained some positions which could be
allocated to ADP audit,

5.34 As noted earliern the Department of Health's August
1973 submission to the Public Service Board seeking an
increase of 72 positions for ADP included three positions for
a cell with the proposed name of 'systems saudit and
validation group'., The Public Service Board's agreement to 40
positions out of the 72 sought did not include provision for
these three positions. The reasaons for this were that:

".u. the work envisaged for this group appeared to be
more appropriate to the application section and
would normally be performed by project team leaders
in that section in accordance with installation
standards and procedures as developed by the
standards group. I might add here that the Board's
ADP officers had considerable respect for the
standards that Health was then develaping in
relation to ADP. On the basis of this discussion,
our officers did not agree to the provision of three
positions for this group".
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In other words, the Public Service Board's view at that time
was that the responsibility for ensuring that ADP systems
matched users' requirements was more properly a matter for
the ADP team leaders themselves than for a group independent
of the ADP applications area.

5.35 Progress with the implementation of ADP audit in the
Department of Health continued to be negated by the Public
Service Board. In 1975 the Department of Health proposed an
upgrading and expansion of its internal audit section which
then roneisted of three positions. The Public Service Board
did not agree to the reclassification proposed, nor the
provision of another position solely for ADP audit.

5.36 During this perieod the views of the Auditor-
General's office appeared to be at variance in principle with
the actual practice of departments and of the Public Service
8oard. During the PAC hearings the Auditor-General's
observer was asked his 0ffice's policy on these matters. The
letter of reply drew the PAC's attention to the following
extracts from Reports of the Auditor-General since 1970:

1969-70 Report Paragraph 307:

".os with the rapid expansion of ADP throughout the
departments and authorities there appears to be a
need for more appropriate training in this area".

1970-71 Repart Paragraph 320:

"Audit reviews during 1970-71 revealed that there has
been some improvement in the overall position but
that areas remained where internal audit is either
not in operation or where the effectiveness leaves
scope for further development".

1971-72 Report Paragraph 316:

"Audit reviews during 1971-72 disclosed that, whilst
improvement had occurred in some departments,
generally the position remained unchanged from that
mentioned in paragraph 320 of my Report date 17
August 1971. Some instances were also revealed
where internsl audit was in arrear due mainly to
internal audit positions not being fully staffed and
gotthe employment of internal audit staff on other

uties",
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1972-73 Report Paragraph 325:

"In its One hundred and thirty-ninth Report the
Public Accounts Committee, among other things,
traced the histery of the many critical references
made in the Reports of successive Auditors-General
from 1954-55 which, in general, had emphasised the
scope for dimprovement in the internal audit
arrangements in Commonwealth departments and
directed attention to the need for establishing
uniformity in objectives and practices and for
maintaining stability in the stalfing of internil
audit establishments".

5.37 Reports of the Auditor-General since 1963-64 have
referred to the development and growth of Automatic Data
Processing in the Commonwealth Government. This growing
involvement in computers has brought about a need for
auditors, both internal and external, to acquire a knowledge
of computer processes sufficient to enable them to asudit ADP
accounting applications the Auditor-General stated:

1975-~76 Report Paragraph 4.7:

“For a number of years attention has been directed in
previous Reports to the need for continued
improvement in the general standard of internal
audit, particulsrly in departments.

The main criticisms have centred around;

. 1insufficient ellocation of staff to carry out
effectively the internal audit function;

. arrears of work resulting in inadequste coverage
by internal audit;

. deficient audit programs; and
. departmental management not taking effective
remedial measures on report of internal
auditors".
1976-77 Report Paragraph 3.22.13:

"There is inadequate knowledge of ADP for effectively
auditing computerised systems".

5.38 By 1978, the direction of the comments of the

Auditor-General's Report on the Department of Health was
patently clear.
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“3.13.2 Following a review during 1977-78 of the
audit in the Department's central and regional
offices, my office sought comments and advice of
operation of internal remedial action proposed on
the following unsatisfactory aspects;

.

Internal audit of ADP systems was inadequate.
This was a matter far concern, having regard to

ghe high level of expenditure being processed
y ADP...

The Department recently advised:

It was aware of the need to upgrade its
internal audit coverage of ADP systems and
intends to again seek Public Service Board
approval to create a apecialist ADP internal
audit position. A previous proposal in 1975
wag not approved by the Board."

5,39 And again in 1979 the Auditor-General reported:

"2.10.4 Paragraph 3.13.2 of my 1977-78 Report

referred to unsatisfactory aspects of the internal
audit function in the ODepertment’s central and
regional offices and the nature of action proposed
to remedy the position. Following reviews by my
Office during 1978-79, it was found that although
some improvements had been made, certain matters
were considered to be still upsatisfactory and were
represented to the Department. The unsatisfactory
features raised and the Department's responses are
shown below:

An ADP specialist internal audit position had
not been created as proposed by the Department
in August 1978.

The Departmental reply of 3 August 1979
indicated it had been decided not to submit an
organissticn proposal to the Public Service
Board in view of the then imminent issue of new
guidelines by the Public Service Board on the
practice of internal audit in the Australian
Publie Service. Since the issue of the
guidelines, the Department has had discussions
with officers of the Board and members of the
Inter-departmental Advisory Committee on
Internal Audit, end a proposal for the
reorganisation of the Internal Audit Section is
expected to be forwarded to the Board shortly".
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5.40 It was not until December 1979 that the ODepartment
of Health again proposed a reorganisation of its internal
audit wunit, and in January 1980 the Public Serviece Board
approved the position scught for ADP audit. The PAC inquired
into the reasons for the apparent two year delay between the
Auditor-General's strictures and effective action. The
Public Service Board informed the PAC that after 1975 it
received no propesals until 1979 regarding internal audit
positions from the Department of Health. When it received
the Department's proposal it acted quickly to approve it. The
Depertment's edvice to the PAC was as follows:

"Having put a proposition to the Board which was not
agreed to, we then waited a while. If events had
taken a normal course, in 1978 we would have put a
further proposal to the Public Service Baard for an
upgrading of the internal audit area. We were
conscious that we needed an upgrading and we wanted
an upgrading. At the same time we were alsg aware
of what the Board was doing with regard to the new
internal audit guidelines. Therefore we felt that
rather than go to the Board with a proposal which
subsequent events might prove to be underclassified
or some such thing, we would be better off waiting
for the guidelines and then approaching the Board as
quickly as possible. That is what we did".

5.41 The PAC notes that the sequence of events could
indicate that initially the Department of Health was ahead of
the Public Service Board in its view of ADP audit and
consequently was unable to gain the support of the Public
Service Board. Despite the increasing pointedness of the
Auditor-General's comments on ADP audit and internal audit
the Board's approval of a new approach did not emerge until
April 1979. Foreknowledge of this inhibited the Department
of Health's approach, and this was the final contributing
factor to the delay.

5.42 Both the Public Service Board and the Department of
Health indicated that the ADP audit function was approved
Wwithout knowledge of the ADP error, or the quantum of the
excess payment. The PAC has no reason to doubt that.
However, noting that, only recently has the Department of
Health and the Public Service Board been able to agree on the
provision of ADP audit, the PAC considers that a further
review should be conducted in the light of the findings of
this inquiry.
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Conclusjons

5,43 Although the following recommendations are mainly
directed at the Department of Health, the PAC considers that
they are equally applicable to all departments. The
Department of Health is reputed to be further advanced in ADP
practices than many other departments. However, because the
have experienced obvious problems, the PAC is concerned wit
the risk of ADP errors which must exist in departments whose
standards and procedures are less well developed, documented
or supervised than in the Department of Health. During 1981,
the PAC will require all departments to report om the 8tsps
they have taken to ensure that their ADP standards of
practice are up-to-date, detailed, comprehensive, and
complied with, having regard to the size of the department
and the scope of its ADP work.

5,44 Recommendations

(1) The Department of Health at intervals of not more
than two years, review its standards of practice
for ADP analysis, design, programming, testing
implementation and documentation to ensure that
standards of practice are appropriately detailed,
comprehensive and up-to-date.

(1i) The Department of Health ensure that its ADP
staff comply with authorized standards and
procedures &nd the Department establish
management controls to ensure compliance.
Comprehensive internal audit of ADP practices be
carried out at dintervals of not more than two
years.

(iii) The Department of Health's ADP standards and
procedures include the requirements for thorough
technical review and certification of the
requirement specification, analysis, design,
programming, documentation and system
performance. This should be done by users, peers
or supervisars as appropriate. These standards
are to include the requirement for the
preparation of a detailed system test plan,
designed to prove that the system output conforms
with the user's requirements specification, not
merely with the program design specification.

(iv) When developing standarda:

a, it is the responsibility of ADP management to
ensure that system development is in
accordance with sound professional practice,
including compliance with appropriate
standards and procedures;
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(v)

(vi)

(vii)

b. Permanent Heads ensure that time-frames for
completion of ADP projects are set with due
regard to the resourcees available; and

c. If targets are set for the Department of
Health without regard for the resources
available and of the ADP management considers
that it is unlikely that the targets can be
met, the increased risk of error and its
potential cost be pointed out.

The Public Service Board assist departments teo

adopt sound practices and to achieve high quality
systems by:

a. accelerating its preparation and expanding
the degree of detail of ADP infarmation
guideline manuals;

b. ensuring that these manuals are kept up to
date and that they conform with the best of
evolving ADP practice;

c. ensuring that Departments understand the
importance of maintaining rigorous standards
of quality 4in all aspects of system
development; and

d. ensuring that priority isg given to
establishing positions to carry out system
validations, system performance review and
audit.

The Department of Health and the Public Service
Beard jointly review the steffing requirements of
the Department's ADP Branch against its present
and prospective workload. The results of this
review are to be advised to the PAC in 1981,

The Department of Health and the Public Service
Board jointly review the classification and
staffing of the Department's ADP audit capacity
against its present and prospective workload.
The results of this review are to be advised to
the PAC in 1981.
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CHAPTER 6

p-2Aa U 2. 0 A

RECOVERABILITY OF EXCESS PAYMENTS

6.1 Both the Commonwealth Government and the Pharmacy
Guild Of Australia (the Guild) contend that the excess pay-
ments are not recoverable. The Public Accounts Committee
(PAC) examined these claims, and in this chapter reports on
how the issues of excess payments were handled by both sides.

6.2 The origins, timing and amounts of the various
excess payments were described in the previous chapter. The
question of recoverability follows a different time frame
which is outlined in this mainly narrative chapter.

Emerqgence of Overpayment Issues

6,3 The matter of possible overpayments in despensing
fees and the question of overpayment was first raised in the
Joint Committee on Pharmaceutical Benefits Pricing Arrange-
ments (the Joint Committee) in February 1978. The discussion
at that time was in the context of the periodical updating of
dispensing fees between surveys, and not in the conEexé of
the results of the surveys from which, it later turned out,
most of the excess payments arose.

6.4 The revised Joint Committee was formed in early
1977. One of its first tasks was to determine a formula for
updating dispensing fees between surveys. Characteristically
it could not agree and, sfter considering a substantia
number of options and discussing these with both parties the
Chairman recommended that a particular formula be adopted.
The formula which was adopted ~ D2 as it was known to the
Joint Committee - was based on 6 months' actual and 6 months'
forecast information. Under such a system of updating using
prospective indices there is always the possibility of over-

payments if the forecast indices are higher than actual
outcomes.

6.5 Between April 1977 and September 1978 there were six
adjustments to the dispensing fees, determined by the Chair-
man using this "fore and aft" formula.

6.6 During this time the Joint Committee and its Sub-
committee were settling the detailed specifications for the
1977/78 Survey, which was intended to establish a new dispen-
sing fee base. At the same time the Guild submitted an ambit
claim for adjusting the fees, by up to 60-65 cents per pres-
ceription. The Government side's first response was to
suggest that there be no further adjustments to fees because
of the imminent completion of the 1977-78 Survey which, at
that time, was expected in March 1979. When that argument
appeared te be unlikely to succeed, the Gevernment side, at
the November 1977 meeting of the Joint Committee, presented a
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peper which reworked the data used by the Guild to show that,
in theory at least, chemists could well have been overpaid by
23 cents per prescription.

6.7 There was no suggestion at this time that an over-
payment had occurred. Rather, in the context of an ambit
claim, the Guild was seeking an increase in fees and the
Government side was arguing against it by demonstrating that
an alternative interpretation of the figures was possible.
That was the clear view held by the Guild:

"e.. We saw that as a negotiating ploy. We had no
understanding at that time that there might have
been an error. In fact, I think it is fair to say
... that we felt that really only related to the
updating procedure; their views were related to the
updating procedure and not to any error that they
may have anticipated",

6.8 At the May 1977 meeting of the Joint Committee the
Chairman ruled that, while the two sides could not agree on
the issues relating to redetermination of the base, nothing
material had been put before him preventing the orderly
application of the agreed updating procedure, and he then
determined a further adjustment to fees by updating. This
suggests that while the validity of the old 1972-73 base may,
by the passage of time, have been in doubt, the updating
procedure and formula was not considered by the impartial
Chairman to be at issue.

6.9 By September 1978 the situation had begun to change.
By now the Randem Activity Sample (RAS) results were
available and, as recorded in the Joint Committee Minutes
"Actual results of the RAS analysis showed that dispensing
time per presecription was down by 16 percent for qualified
staff and 32 percent for unqualified staff ... compared to
the 1972-73 Enquiry". From this point the Gavernment side
opposed any further increases grising from updating using the
argument that the base level could be incorrect and that,
should that be confirmed by the total results of the 1977-78
Survey, a substantial overpayment seemed likely to have
occurred. At this stage, while an overpayment seemed
pozsibla, there was no suggestion of any errors having been
made.

6.10 Notwithstanding the indication of a possible over-
payment the Guild continued to press for dispensing fee
increases based on the updating adjustments to which it
considered it was entitled. It was in this context that the
question of recovery arose. At the September 1978 meeting of
the Joint Committee the Government side urged caution in
applying the updating formula to a base that could be exces-
sive. Noting that payments in respect of fee adjustments had
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always been made promptly by the Commonwealth Government, the
Government side sought "assurances from the Guild that the
mopey would be repaid by chemists within a similar time frame

as would apply to Cammonwealth payments to chemists in a
similar situation”.

6.11 The Chairman of the Joint Committee asked the Guild
what its position was in regard to overpayment if, contrary
to their strongly held view, the inquiry results demonstrated
an overpayment situation. The Guild responded that it did
not have a policy and that this was a matter which would have
to be put before ithe Guild's Nutional Council. The Chsirman
observed that he had assumed in all of the Joint Committee's
deliberations that the Guild's insistence that the updating
formula should be applied was accompanied by an understanding
that members of the Guild may have to "face up to an
accounting if their very confident assumptions about the
results of the Inquiry did not materialise", At the
conclusion of that meeting the Chairman issued a statement
and a press release which were given some prominence in both
major pharmacy trade journals. A copy of the Chairman's
statement is attached as Appendix 6. It highlights the
Chairman's view that the Guild's National Council should
present to the Joint Committee its views on overpayments and
recoverability.

Recoverability : Political and Leqal Moves

6.12 Apparently this view was not shared by the Guild.
According to the October 1978 issue of Pharmacy Trade the
Guild, the day after the Joint Committee meeting, directed
its comments instead to the Minister for Health.

6.13 As reported in the Pharmacy Trade article the Guild
agked the Minister for Health to state his policy on the
method of repayment that the Commonwealth Government would
seek if the Inquiry results indicated an overpayment. This
related ta the request made by the Government side on the
Joint Committee that overpayments should be repaid promptly
ag lump sum payments. The Guild's view was that overpayments
should be recovered by retrospective downwards adjustments so
that chemists would receive a lower dispensing fee. The
Guild told the Minister that:

"The proposition of the government representatives
could have drastic economic and political
implications and consequently I ssek your urgent
assurance that your government would not contemplate
such an action",

6.14 The Minister's reply of 22 September 1978, as
reported in Pharmacy Trade pointed to the original aim of
taking the determination of dispensing fees out of the
political arena, reminded the Guild that the power of
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determination rested with the Chairman of the Joint
Committee, and suggested that the Guild should adequately
inform chemists as soon as possible about the implications in
the event of an overpayment being confirmed so as to minimise
individual hardship for chemists.

6.15 This was hardly comforting news to the Guild, and
the article went on to outline the further arguments that
would be put to the Mipister:

Mesee The Judge's responsibility was to determine
fees to be psid to chemists.

. The method of payment was not a matter for him
to determine as Chairman of the Joint
Committee.

B It appeared to the Guild the Minister had been
inaccurately advised by his Department.

. The Minister would eventually be faced with the
decision on the mechanics of repayment in the
'hypothetical case'.

. If departmental officers were permitted to
raise 'hypothetical situations' as a means of
attempting to prevent payments for work already
done, then the Minister should be prepared to
state government policy in respect of those
hypothetical situations.

. If he was unable to do so, he should instruct
his officers to cease pursuing hypothetical
arguments that could disrupt and confuse the
operations of the Joint Committee, the Guild,
and chemists throughout Australia...".

Despite some apparent internal contradictions in the major
points of the Guild's publicly announced strategy of res-
ponse, subsequent events were to confirm the accuracy of the
Guild's viewpoint.

6.16 As well as this exchange of correspondence, there
was a further development prior to the next meeting of the
Joint Committee. In December 1978 the Guild sought a legal
opinian on the issues then before the Joint Committee. When
it became aware of this step, the Department of Health also
obtained a legal opinion from the Commonwealth Crown
Solicitor. At the suggestion of the Chairman of the Joint
Committee, discussions on the question of recoverability
continued at Subcommittee level. The minutes of that body
record that following discussions the two sides exchanged
their respective legal opinions,
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6.17

Those legal opinions, together with one obtained

independently by the Public Accounts Committee, are presented
in Appendices 8,9 and 10. On the major points at issue they
are all in accord. In brief, both the Gaovernment side and
the Guild were advised that:

6.18

The Chairman could make a determination to apply
retroactively, which would replace a determination
he had made previously, and which would lower the
amount prescribed in the earlier determination;

Where payments are made under a valid determination,
any excess of payments over those due under a later
retrospective determination is not recoverable or
repayable;

The Chairman does not have the power to give
directions on such matters as the method of payment
of amounts due, and the time within which payments
are to be made. Actual processes of payment are not
brought within his responsibilities;

Agreement between the parties on the Joint Committee
to acts contrary to the above three points would be
of no binding effect; and

There is no provision in the legislation for the
making of a determination upon an interim or
provisional basis.

The key point of the matter was, to quote from the

opinion received by the Guild:

If a payment is properly made at the time of
payment, i.e. if it is made at the rate determined
at the time and is in respect of goods and services
actually supplied, ... a pharmaceutical chemist will
be entitled to retain it against the Commonwealth".

The PAC's legal advice went further and stated:

.

If a determination is not properly made for the
purpose for which it was given but beyond the scope
or not justified by the dinstrument creating the
power, then the exercise of the power, as a result
of taking some ulterior motive into consideration,
renders it invalid .... 98B clearly envisages a
determination to be made based on a consideration of
cost plus profit. It follows that any determination
which took into consideration the fact that chemists
had been paid too much in the past would be clearly
beyond power and could be successfully attacked".
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6.19 That was the situation by March 1979, when the Joint
Committee reconvened. The Chairman recapitulated the histor
of the overpayment issues and clarified the views of botg
sides. The last updating of dispensing fees had been in
September 1978 and the Guild put the view that its
application for further updating should be determined because
cost increases had occurred. The Government side urged
caution ip the face of its concern that an overpayment
situation was emerging from the results of the 1977-78
Survey, and that “there was no possible legally enforceable
recovery of overpayments”. The Chairman said that he did not
propose to apply the updating formula on this accasion but
would reconvene the Joint Committee shortly to consider the
question further.

6.20 Shortly after that Joint Committee meeting, the
Director-General of Health briefed his Minister on the
emerging problems and obtained his consent for the Government
side to oppose any further increases based on updating
because of the possibility of further overpayments being made
which could not be recovered legally. This consent was given
after the Minister had consulted with his senior colleaques;
and at the next meeting of the Joint Committee - in April
1979 - the Government side withdrew from the updating
agreement.

6.21 In the face of the impasse on the updating of
dispensing fees all attention was directed to completing the
1977-78 Survey and by December 1979 the definite existence of
an overpayment situation had been established. However - and
this is the important point - the attitude of both the
Government side and the Guild regarding overpayments had been
established, in the context of a dispute over updating, at
least nine months before any overpayment was proved to exist.
Both seides had been advised that overpayments were not
recoverable; indeed it was that adviee which led the
Government side, in March 1979, ta withdraw from any further
gpdating arrangements pending the outcame of the 1977-78
urvey.

6.22 Thus, with the avenue of repayments having been
closed off, the question of what to do in the face of the
excess payments became paramount. After the overpayment

situation became known in December 1979 the Joint Committee
did not meet until February 1980. At that meeting it
censidered a letter from the Guild formally requesting that
no determination be maede altering chemists' remuneration
upntil the Guild placed further information before the
Chairman, and this was agreed to. At the next meeting of the
Joint Committee, on 10 March 1980, the Guild tabled & long
document stating their preliminary views on the outcome of
the 1977-78 Inquiry. In summary the Guild stated that the
results were defective and did not constitute a reliable
basis on which to determine chemists remuneration.
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6,23 The final act occurred at the next meeting on 9
April 1980 when the Chairman was presented with a unanimous
recommendation by both sides and requested to determine

accordingly. By the terms of Section 988(5) of the National
Health Act:

"Where -

(a)...

(b) The members, excluding the Chairman, of the
Joint Committee make a unanimous recommendation to
the Chairman in respect of that matter, the detarmi-
nation or report by the Chairman of the Joint Commi-
ttee in respect of that matter shall be in accor-
dance with that recommendation"., (emphesis added)

The Chairman, after clarifying the details of this proposal,
noted that he was bound under the terms of the Act to make a
determination and accordingly did so. The press release
which was approved by the Joint Committee to announce the
determination and the six point package, is reproduced at
Appendix 10.

6.24 The contents and source of the six point package are
described at Chapter 3. What is significant for the purposes
of this chapter is that the determination was validly made,
that it did not effect a recovery of overpayments, that it
brought to a conclusien the uncertainties which had existed
since September 1978 when the last adjustment to fees was
made and when overpayments were at issue, and that it
provided an outcome tc the 1977-78 Inquiry.

Attitudes Regarding the Overpayment

6.25 In his Ministerial Statement of 2 April 1980 in the
House of Representatives the Minister for Health was careful
to describe the overpayments as ‘'excess payments', and he
explained why that description was used:

"I should stress at the outset that these sums of
money are not overpayments which are recoverable at
law. Amounts determined by the Minister prior to
January 1977 and by the Chairman of the Joint
Committee since then have been legally made., This
has been confirmed by advice from the Attorney-
General's Department. The Government and the body
representing chemists - the Pharmacy Guild of
Australia - have also received separate legal advice
that these 'excess payments' cannot be recovered ...
These ‘'excess payments' figures can therefore be
seen to be notional only".

6,26 All the major witnesses were asked by the PAC to
indicate their views oan the excess payments and on the
possibility and justice of seeking their recovery.
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6.27 The Department of Health was asked whether chemists
would have known of the overpayments and in its Submission
replied:

"Pharmacists receiving payment for supplying
pharmaceuticals would not have been aware of the
‘excess' payment. They received part of their
reimbursement via the patient contribution, which
they collected, and the balance from the Government
on a monthly basis after they had submitted their
prescriptions for processing by the Department of
Health computer. Most pharmacists do not dissect
the cost of operating their dispensary as opposed to
the retail side of their business, nor did they have
access to the confidential information from the
1972-73 Inquiry which would have enabled them to do
s0. They would not, therefore, have been in a
position to make any objective comparison between
their actual costs and the besis on which their fee
had been calculated".

6.28 The Director-General of Health in his evidence on 25
June 1980 stated:

"It is my absolutely honest belief that no pharmacist
would have suspected that he was being overpaid”.

Earlier that day, in replying to a question, he said:

"You have used the term ‘overpayment'. We used to,
but the legal advice is that there has been no
overpayment. The payments have all been made
legally, under determinations either by the Minister
or the statutory authority, which is why we are
careful to refer to excess payments rather than
overpayment”.

6,29 The Guild provided a similar explanation, and then
went further than the Department of Health and pointed out:

"The basic fact 1is that what has not been
established, and cannot be established, is the level
of remunesration that would have been determined had
the errar not occurred. Without establishing this
level the existence of "excess payments" can only be
speculative”.

6.30 In his evidence on 26 June 1980 the National
President of the Guild explained that:

"All of the Guild's thinking and its application to
the new inquiry was on the basis that the 1972-73
inquiry was valid and had produced an acceptable
result®.
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6,31 The Department of Veterans' Affairs, the Friendly
Societies' Pharmacies Association of Australia and Washington
H. Soul Pattinson and Co. Ltd. also testified that their
organisations were unaware of overpayments. The last two
organisations also stated that if there had been overpayments
they had been undetectable to 'lay' recipients.

6.32 The Minister for Health in his statement of 2 April
1980 referred to the investigation of the excess payments
which had been carried out by a Public Service Board Team, at
the direction of the Commonwealth Government, before the
matter was referred to the PAC, The FPubliic Service Board
Team also reported that recovery of the past excess payments
appeared unlikely and went on to suggest that future excess
payments be made recoverable by adopting new arrangements
hetween the Commonwealth Government and individual chemists.

Conclusions

6,33 In view of the 1legal opinions concerning the
possibility of recovering any of the excess payments, and the
Commonwealth Government’s acceptance of that advice, the PAC
does not propose to make any recommendations on the
recoverability of past excess payments.

6.34 As to the magnitude of the excess payments, the
question arises whether their extent could have been reduced
by earlier action by the Department of Health or by the
Commonwealth Government. The PAC notes that preliminary
evidence of overpayment became available in September 1978,
and that after this date there was no further increase in
fees. The PAC is not aware of any actions which the
Department of Health took which unnecessarily prolonged the
duration of excess payments.

6.35 The question arises whether arrangements should be
made so that any future overpayments, if these arise, can be
recovered. The Minister for Health has indicated that this
was one of the suggestions of the Public Service Board Team,

6.36 The PAC doubts that this suggestion can be given
effect. First, legal advice indicates that dispensing fees
paid under valid determinations cannot be recovered. Any
attempt to bypass this advice by seeking, and then enforcing
the application of a separate legal agreement with every
chemist in Australia may in practice not succeed. Moreover,
it is an extremely cumbersome proposal which should, if
possible, be avoided. Second, such an arrangement, even if
it were capable of achievement, would be contrary to accepted
custom, and could lead to severe 111-will between chemists
and the Commonwealth Government. Third, if this extreme step
were considered necessary it would constitute a prima facie
admission that the Department of Health was unable to (ADP)
process its various health sector inquiries and payments
without error. 5
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Recommendation

The Commanwealth Gavernment anncunce that it will
take no steps to introduce the suggested proposal of
the Report of the Public Service Board Team
(Pharmaceutical Benefits Scheme - Chemist's
Remuneration) regarding arrangements with individual
chemists binding them to repayment of future
possible overpayments.

51



CHAPTER 7

THE INTERIM BASIS FOR REMUNERATION OF CHEMISTS

7.1 Chapter 2 of this Report summarised the extended
negotiations between the Commonwealth Government and the
Pharmacy Guild of Australia (the Build) which commenced in
1960 and were still proceeding in 1976 regarding the details
anpd the principles on which chemists were to have their base
level of remuneration established. During that period six
attempts were made - mostly by the Guild - to establish such
a base. These included two separate surveys, the first con-
ducted by consultants and the second conducted by the Joint
Committee on Pharmaecutical Benefits Pricing Arrangements
(the Joint Committee). None of those attempts produced an
agreed basis for remuneration, and that period ended incon-
clusively with a commitment by the Commonwealth Government to
yet another survey.

7.2 As discussed in Chapter 2, the remuneration of
approved chemists, hospitals and medical prectitioners is
made on the following basis:

. a refund of the wholesale cost of ingredients;
. allowance of a markup on wholesale cost (25 percent

for ready prepared benefits, 33 percent for extempo-
ranecusly prepared benefitss

. a dispensing fee;

. a container azllowance where applicable;

. a dangerous drug fee where applicable;

. an isolated pharmacy allowance where applicable; and
. a miscellaneous allowance in respect of wastage and

freight costs.

7.3 Chapter 3 of this Report described the latest survey
in some detail in order to illustrate its complexity and the
many points of disagreement whiech had to be resolved by the
independent Chairman of the Joint Committee. One byproduct of
this was the very long time it took, more than three years
from the time it was agreed that a survey should be conducted
for the survey results to be known.

7.4 With the exception of the very first Government
/Guild established base in 1960, which was almost immediately
abrogated, all subsequent attempts toc establish a base for
the dispensing fee have been on a cost of production model.
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Use of this approach continued despite acknowledged problems
of allocating caommon coste in a mixed business (dispensing
and retailing). Allocating such costs is always an exercise
of judgements. The National President of the Guild told the
Public Accounts Committee (the PAC) that this was an attempt
te "know the unknowable”. In evidence to the PAC the
Director of the Bureau of Agricultural Economics indicated
that, where possible, the Bureau had moved away from the use
of cost of production models.

7.5 While the cost of production model mey have defects.
the Commonwealth Government and the GBuild have relied on it
extensively ever since it was introduced as a methodology for
establishing a basis for determining the dispensing fee.
Based on the evidence presented to the PAC it would appesr
that both sides of the Joint Committee were more interested
in the outcome of the exercise (that is, whether it resulted
in an increase in fees) than establishing a technically
factual base.

7.6 In their submissions to the PAC the Department of
Health and the Joint Committee provided evidence of very
gignificant changes which were made to the parameters and
variables used in the 1977-78 Survey of Pharmacy Earnings,
Costs and Profits. Not a single one of these changes was
supported by the suggestion that they represented an impro-
vement in the actusl methodolagy, or a refinement of the
statistics. Nor did the Guild, in its evidence, seek to
provide any equivalent justificstion for the variations that
it had sought or succeeded in having applied.

7.7 The PAC has no evidence which indicates that the
1977-78 Survey methodoleogy has any technical validity in the
sense that it unequiveocally points to a certain base level of
remuneration. All the evidence is to the contrary. The Guild
has totally repudiated the Survey's findings on thse basis
that they do not accord with reality. The PAC is greatly
concerned at a situation whereby two suceessive surveys, each
costing the taxpayer about $1 million has led to such incon-
clusive results. The PAC has come to the conclusion that the
Guild and the Government side were more concerned with ensu-~
ring a desired end result. This is in no way a criticism of
the Guild or the Government side, but it is a strong criti-
cism of the assumption that the 1977-78 Survey was soundlg
technically based in either theory or reality. It is wit
that conclusion in mind that the PAC examined the details of
the six-point package which the Guild negotiated directly
with the Government and which was ratified under the terms of
the National Health Act on 9 April 1980,
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The Six Point Package

7.8 In its evidence to the PAC the Guild confirmed that
no agreed basis for remuneration presently exists. It advi-
sed that the present rate for dispensing was $1.31 per PBS
prescription, and that this rate, in its view, was merely
interim. Moreover, the Guild's understanding is that the
level of dispensing fee is adjustable only upwards. The PAC
regards this understanding of the current agreement asg
extremely significant. It could place a severe constraint on
any suggestion of cbjcetivity in sequiring results in the
short term and indicates that other criteria are regarded as
more important.

7.9 Second, the PAC examined the preliminary results
available from the four consultants selected by the Joint
Committee to develop alternative methodalogies to the present
cost of production model. While some of the consultants
made specific proposals concerning future methods of estab-
lishing facts the PAC has not examined these with a view to
testing their technical validity.

7.10 In the light of the long history of unsatisfactory
results the PAC noted that none of the consultants appeared
to have been fully briefed as to what was expected of them;

and this point was specifically referred to by two of the
consultants.

7.11 The submission by Ferris Norton Associates Pty Ltd
to the Joint Committee states:

"l.4 Terms aof Refersnce
We_understand that the terms of reference are to produce
... @ detailed proposal for alternative methodologies (or
a single preferred alternative) for assessing the future
level of pharmacists' remuneration...".

{Emphasis added)

The submission by Price Waterhouse Associstes Pty Ltd stated:

"3. A _REVIEW OF THE GBJECTIVES

...0n the basis of all the information made available to
us, and on our researches we have formulated the
following estimation of the respective regquirements af
the Department <of Health> and the Pharmacy Guild...".

(Emphasis added)
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7.12 In the light of the uncertainty expressed by the two
consultants who specifically attempted to state their under~
standing of what were the terms of reference, the PAC wrote
to the Joint Committee requesting details of the terms of
reference issued to consultants. The reply to that request
confirmed the PAC's original view that no adequate and agreed
terms of reference existed. This is particularly worrying as
the Guild and the Commonwealth Government have such a long
record of disagreement over methods of determining chemists
remuneration. The PAC considers that this absence of
adequate specifications portends the failure of the effort.

7.13 The third aspect of the Joint Committee agreement
relates specifically to the proposed use of consultants. The
1970 Senate Select Committee on Medical and Hospital Costs
took detailed evidence both from the Guild and the Department
of Health on the 1964-65 survey which had proved abortive.
As noted in Chapter 2 the 1964-65 Survey was conducted by a
consultant who was proposed by the Guild. Yet when the survey
results were available they were rejected by the Guild as
unrealistic., The Guild's next proposal to use consultants -
in 1970 -~ was not supported by the Commonwealth Government.
From this the PAC concludes that the use of external consul-
tants is not in itself any guarantee of greater success in
establishing a basis for remuneration.

7.14 The use of consultants can have the disadvantage
that, as well as being costly, the =actual experience of
conducting surveys, determining the parameters and processing
the data is lost to the Department of Health. This was one
of the explanations given by the Department of Health for its
failure to process correctly the 1972-73 Survey, which
contained the ADP error. The Department of Health stated
that as well as being inexperienced in ADP at that time it
was inexperienced in processing survey data because the
previous survey had been conducted by consultants. The PAC
finds it strange that, fifteen years later, the lessons of
the 1964-65 Survey appear to have been put aside.

7.15 The fourth aspect of the six point package relates
to the timetable of that exercise. Chemists have not rec-
eived any increases to their dispensing fees since September
1978, After that date fears of an overpayment situation by
the Government side of the Joint Committee prevented adjust=
ments being made. In April 1980, following the finalisation
of the 1977-78 Survey results, the Chairman of the Joint
Committee determined that that the dispensing fee be reduced
by four cents per prescription. The terms of the six-point
package provided for a determination of fees to be made with
a date of effect no later thap 1 July 1981,

7.16 In other words, the situation pharmacists are
currently facing is that:
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. they have recieved no increases since 1978;

. they have accepted a decrease in fees of four cents;
and
. while the terms of the agreement guarantee a fee

determination with effect from 1 July 1981 it could
take the Joint Committee considerably leonger than
this date to finalise its current inquiries.

7.17 The PAC notes that, iistorically, Joint Commitiss
supervised surveys of the retail pharmacy sector have taken
about three years from conception to completion. This was
due to three basic factors. First the physical time to
obtain and process the date, second the ipability of Joint
Committee members to agree on the use of various parameters
and third, the cost of production methadology actually used.
Other, perhaps more arbitrary methods of establishing fees
can be much more repid. For example, the updating techniques
adopted by the Joint Committee for adjusting fees and the
recent review of scheduled medical benefit fees, the latter
taking only about three months to complete.

Conclusions

7.18 The PAC notes that the six point package represents
an agreement between the Commonwealth Government and the
Guild concerning the future basis of remuneration. In this
and the three succeeding chapters, the PAC will be recom-
mending an alternative way of achieving the philesophy of the
8ix point package. In the PAC's opinion, this alternative
way would achieve the aims of the 6 point package in a more
open and constructive manner and with a much greater
likelihood of success.

7.19 It would have the added effect of creating a more
stable and orderly environment in which the Bovernment and
chemists could confidently proceed to creating an efficient
and viable pharmacy industry.

7.20 Ag an interim solution, and until the recommenda-
tions made in the following chapters can be given effect, the
PAC is of the view that provision may nsed to be made for the
adjustment of fees.

Recommendations

(1) The dispensing fee of $1.31 agreed between the
Guild and the Commonwealth Goverament, and
ratified by the Chairman of the Joint Committee
on Pharmaceutical Benefits Pricing Arrangements
by his determination of 9 April 1980, be used as
the only base for any adjustment of the dispen-
sing fee. No adjustment be made to other compo-
nents of chemists' remuneration.
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(ii)

(1i1)

Any request for updating the dispensing fee be
referred to, and determined by, the recommended
Health Fees Tribunal. (see Chapter 8)

As an interim measure, and until the recommended
public inquiry is completed into the structure
and remuneration of the retail pharmacy industry
(see Chapter 10), findings of the Joint Commit-
tee's current methodologicael review be available
to parties appearing before the recommended
Health Fasg Tribunal,
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CHAPTER 8

A HEALTH FEES TRIBUNAL

8.1 In the previous chapter the Public Accounts
Committee (the PAC) recommended an interim basis for the
remuneration paid to chemists. This chapter examines and
recommends on the administrative procedures by which
remuneration would be adjusted in future.

The Joint Committee on Pharmaceuticel Benefits Pricing
Arrangements

8.2 As noted in Chapter 2 there were no variations made
to dispensing fees between 1961 and 1970. Variations to
dispensing fees granted between 1970 and 1976 were made by
the Minister for Health acting on the advice of the Chairman
of the Joint Committee on Pharamceutical Benefits Pricing
Arrangements (the Joint Committee).

8.3 These arrangments were altered by amendments to the
National Health Act in 1976, and the Chairman of the
reconstituted Joint Committee was given the authority to
determine the level of remuneration, and to update "this
periodically,

8.4 In his Second Reading Speech of 18 November 1976 the
Minister for Health said that:

"The purpose of this Bill is to give effect to a
decision of the Government which will remove from
the political arena the important question of the
fees to be paid to pharmacists for the supply of
pharmaceutical benefits to members of the publie,
This Bill will bring to an end the acrimony that has
developed over the years between the pharmacists and
successive Governments. This will be to the lasting
advantage of the smooth administration of the
pharmaceutical benefits scheme”.

As indicated in this Report, events have shown that these
aims have not been achieved.
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8.5 Under the provisions of Section 98A of the National
Health Act the current Joint Committee consists of nine part-
time members comprising the Chairman (who must be a Deputy
President of the Conciliation and Arbitration Commission)
four members nominated by the Pharmacy Guild of Australia
(the Guild) and four members of the Australian Public
Service. At the present time the Government side
representation is two officers of the Department of Health,
one from the Department of Finance and one from the
Department of Industry and Commerce.

8.6 The Chairman's power to determine chemists'
remuneration is qualified by the statutory requirement that
the Joint Committee first consider the matter upon which the
determination is made; by requiring a determination to
conform to a unanimous recommendation of the Joint Committee;
and by directing the Chairman tc have regard to deliberations
of the Joint Committee. The Chairman's determination is
binding on both the Guild and the Commonwealth Government.

Operation of the Joint Committee

8.7 The Joint Committee operates for many of its
purposes as a forum in which the Government side and the
Guild pursue their respective aims of economy an the one hand
and greater remuneration for chemists on the other. In many
respects it is therefore comparable with an industrial
tribunal in which a conciliation process under a Chairman is
undertaken and where, if the conciliation process fails,
arbitration becomes necessary in order that the issues be
resolved.

8.8 The PAC received evidence from the Director-~General
of Health that changes in approach to the operation of the
Joint Committee have been apparent since it was reconstituted
in 1976. In his introductory statement to the PAC the
Director-General advised:

"From my view, which is the broad rather than the
detailed, I have seen some major changes, There
have, of course, also been detailed ones. Prior to
the arrangements concluded with the Guild in October
1976, the Chairman was, and had to be a conciliator.
Whilst following broad policy, the departmental
representatives were freer to take their own stance
as in the end the final arbiter was the Minister, or
the Minister and the Government. Whilst Sir Walter
Scott was a conciliator, he could disagree with the
departmental representatives, the Guild or both.
But then the Government - the Minister - could
reject that advice or advices and the Department was
free to brief the Minister as it thought proper.
Since the agreement, the statutory authority, the
judge, is both conciliator and arbitrator. This has
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resulted in my view, as procedures have been worked
out, in much more emphasis on the arbitration
aspect. It has also entailed much closer Minis-~
terial involvement - certainly in my Department,
and, I assume, in the other two departments involved
- in the 1lines to be pursued by the Government
representatives. It has resulted in both sides -
Government representatives and Guild - taking up the
more extreme positions and leaving it to the arbi-
trator to decide.”

8.9 Members of the Joint Committee representing the
Department of Health and the Guild also stated that current
procedures have tended to polarise views on both sides and
that a more adversarial situation has developed. An example
of this situstion was evident during the 1977-78 Survey of
Pharmacy Earnings, Cost and Profits when, because of the
complexity of the methodology used it was necessary for nine
matters to be submitted to the Chairman for arbitration (see
Chapter 3).

Departmental Representation an the Joint Committee

8.10 The PAC is not convinced that any benefit has been
gained through the representation of the Department of
Finance and the Department of Industry and Commerce on the
Joint Committee. Both Departments claimed thet their
membership ensures that departmental representatives sare
aware of relevant Government policies when matters before the
Joint Committee are being considered. However, neither
Department has representation on the Subcommittee which
operates on the day to day issues of the Joint Committee and
neither Department made a contribution to the design planning
for the 1977-78 survey. The Department of Industry and
Commerce indicated that it had not made any detailed analysis
of alternative methods of setting dispensing fees, despite
that Department's acknowledged responsibility for small
business, nor had it investigated the problems facing
particular sectors of the pharmacy industry experiencing
financial difficulties.

Access to the Determination Process

8.11 As previously indicated, membership of the Joint
Committee is restricted to a Chairman, four members nominated
by the Guild and four officers of the Australian Public
Service. Meetings of the Joint Committee and its Subcommit-
tees are held in private and the minutes of meetings are not
made available to the public. Information derived from the
Joint Committee's surveys of sarnings, costs and profits, is
treated as confidential.
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8.12 While the Guild represents the majority
(approximately 90 per cent) of pharmacies in Australia,
evidence was received from a number of other interested
organisations of the desire to participste in the
remuneration setting process and to have access to the
information upon which decisions are reached.

8.13 The friendly Societies’ Pharmacy Association of
Australia indicated that while it represents only a small
number of pharmacies throughout Australia, it does have some
eignificant numbers in Queensland, Weetern Aust zlia and
particularly South Australia where its 32 pharmacies account
for about 10 per cent of prescriptions dispensed. The
Friendly Societies claimed that dispensaries operated by its
members in Ipswich, Ballarat and Adelaide would be among the
larger dispensing pharmacies in Australia.

8.14 The Friendly Societies considered that there would
be advantages in having access to the fee setting body. It
stated that it was promised a position on the Joint Committee
by former Ministers for Health but this never transpired
because of opposition by the Guild. Instead, a "Friendlz
Societies Departmental Committee on the National Healt
Scheme" was established. This meets irregularly to discuss a
limited range of national health questions but, because of
the secrecy involved in Joint Committee matters, these
discussions do not extend to survey results or input, nor is
the facility offered for the Friendly Societies to put
information to the Joint Committee. The Friendly Societies
submitted:

"It would seem sensible that any future negotiating
committee should be comprised of members represen-
ting the Pharmacy Guild of Australia together with
others from interested pharmacy groups”.

8.15 Washington H. Soul Pattinson and Co. Ltd. which
aperates 42 pharmacies and supplies its manufactured products
to another 350 pharmacies throughout New South Wales,
Victoria, Queensland and Western Australia, also indicated
that it would be prepared to participate in a more open and
simpler process of fee determination.

8.16 The Pharmaceutical Society of Australia (PSA) is a
national professional society representing more than 8,500
pharmacists from all Australisn States and Territories. In
its submission to the PAC the Society stated:
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"The PSA does not have strong views as to whether the
Joint Committee should continue to act as the
regular review body, although we believe that PSA
shauld have the right to present submissions on new
methodology and methodology reviews to the bod
entrusted with responsibility for this activity. I
the Joint Committee continues in this role some
procedural changes will be necessary to allow PSA to
appear in its own right from time to time”.

8.17 The PSA also suggested that the Joint Committee was
not the appropriate body to consider the development of a new
methodology, as it had not demonstrated that it had the
capacity to reach agreement on any fundamental changes,
despite the obvious need to develop a system more appropriate
to community needs. In addition, the PSA was concerned that
the survey of methodology currently being undertaken by the
Joint Committee would not be satisfactory because it was a
closed review and its recommendations would not be subject to
independent analysis by all interested parties. Furthermore
this review was required to achieve results within a tight
deadline as negotiated in the six point package.

8.18 The Australian Federation of Consumer Organizations
(AFCO) submitted that the process for determining the level
of chemists' remuneration should be open to the public and
that minutes and ather documents should be publicly
available, unless there were overwhelming reasons for
privacy. In its submission the AFCO indicated that:

"It is further considered that the present ‘'closed
shop' committee system should be replaced by an
independent tribunal, headed possibly by a judge
with experience of arbitration procedures and
containing at least ane representative of the
consumer interest, Such a tribunal should be
required to hold its hearings in public and to have
the normal powers of being able to require peufle
and organisations to attend and pravide
information®.

8.19 The AFCO suggested that independent data and
statistics could be better provided by a research body which
would carry out the detailed ongoing research required for
the setting of remuneration.

8.20 The Department of Veterans' Affairs stated that
while it would not seek representation on the Joint Committee
it would like the opportunity to make submissions when it
felt that input was required. The Department also saw the
desirability of having observer representation during the
deliberations of ths Joint Committee.
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8.21 On the other hand the Guild reaffirmed its broad
support for the present restricted membership of the Joint
Committee. In the Guild's view this arrangement has the
following advantages:

. it enables the wuse of confidential survey
information in a way which would not be possible in
an open forum;

. it enables detailed discussion between Guild and
Government representatives at both the Subcommittee
and Joint Committee level;

. where this discussion does not lead to agreement it
enables the implementation of 2 conciliation
function by the Chairman;

. where agreement cannot be reached, a decision can be
taken by the Chairman acting as arbitrator; and
. there is scope for the Chairman to avail himself of
independent advice if he so chooses.
8.22 The Guild agreed that there could well be advantages
in having the Chairman assiated by deputies with expertise in
areas such as accountancy and health economics. The

conciliation function could be exercised by either the

Chairman or a deputy, while collectively they could exercise
the arbitral function.

Conclusions

8.23 The PAC does not support the exclusive relationship
that has developed within the Joint Committee. There has
been carried into the Joint Committee the longstanding
adversarial relationship previously existing between the
Guild and the Commonwealth Government. The Joint Committee
environment descriibed above does not, in the PAC's view,
meet the requirements for an impartial fee determination
procedure. It has adopted habits of excessive secrecy and it
is not accessible to alternative industry or public points of
view., The PAC considers that the fee variation function of
the Joint Committee would be more appropriately carried out
in & new organisation with a suggested title of Health Fees
Tribunal. This would require abolition of the Joint
Committee and legislative changes to the National Health Act.

8.24 Such a Health Fees Tribunal is recommended for a
number of reasons.
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8.25 In the PAC's view such an arrangement would be more
open and fair, and would be better structured to grant a
hearing to all interested parties. Such a Tribunal would
resolve the contradictions inherent in the Joint Committee
system whereby it acts as both judge and Jjury in the same
case, The "adversarial” method of procedure before a
Tribunal has much to recommend {it. The parties are
recognised, correctly, as having different points of view.
The evidence which is adduced by both sides is subject to
stringent examination and attack, where necessary. This
gruzadure has the merit that nothing is accepted on trust or
aith.

8.26 Secondly, Commonwealth Government, through the
Department of Health faces almost identical requirements to
adjust remuneration not only for chemists, but also for
doctors, optometrists and other providers of health services.
Such remuneration is presently determined either in special
forums, or by speecific tribupals., The PAC considers that it
would be more economical, administratively convenient and
would enable the development of greater expertise if
determination of medical and para medical remuneration all
vested in & Jjudiciel orgasnisation having a nexus with the
Conciliation and Arbitration Commission.

8.27 Thirdly, the PAC notes the current discussions into
a more uniform system of Federal/State industrial awards.
Noting these discussions the recommendations for a Health
Fees Tribunal leave the way open to, and provides a single
institution for, the determination of remuneration for all
medical and para medical services throughout Australia.

8.28 Fourthly, by legislatively vesting in the HMHealth
Fees Tribunal the exclusive power to determine chemists
remuneration, the Commonwsalth Government's stated objective
of removing chemists remuneration from the political arena,
can be achieved.

8.29 The PAC proposes that the Chairman of the Health
Fees Tribunal be a Deputy President of the Conciliation and
Arbitration Commission. Membership of the Tribunal could be
representative of wider interests. It is not proposed to
make a recommendation as to the number of members but in the
view of the PAC, three would be appropriate.
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8.30 The PAC considers that the independent Health Fees
Tribunal should determine its own criteria for setting remun-
eration, but should be required to have regard to guidelines
given to the Conciliation and Arbitration Commission. The
PAC's intention in this respect is to ensure that remunera-
tion determinations are not inconsistent with movements in
other professional fees and wages received by other sectors.
The PAC is aware of the arrangement that, by vesting control
over such remuneration in an independent tribunal, the Parl-
iament and the Government is giving up a power of economic
control. The PAC rejects this contention. The Commonwealth
Government has avajlable to it other equally strong instru-
ments for affecting the overall costs of the Pharmaceutical
Benefits Scheme and Repatriation Pharmaceutical Benefits
Scheme. These include its powers to

. control the price of pharmaceuticals;

. vary the patient contribution to the Pharmaceutical
Benefits Schemes;

. affect the demand for prescription drugs e.g. by &
program of education directed at consumers and
prescribers;

. control the number and type of drugs on the NHS
list;

. rationalise the availability of RPBS items;

. provide general gquidelines to the Conciliation and
Arbitration Commission, to which the Health Fees
Tribunal is explicitly linked;

. provide specific guidelines to the Health Fees
Tribunal; and

. legislate amendments to the enabling legislation
establishing the Health Fees Tribunal.

8.31 The PAC considers that the proposed Health Fees
Tribunal would be no more expensive than the current Joint
Committee in terms of direct costs. If it made its

determinations more expeditiously than the three years it has
taken the two Joint Committees to reach their respective
conclusions on survey inquiries, it should make considerable
cost savings. As well, it would determine remuneration in
other health related areas therefore facilitating savings as
it acquires expertise, rather than continuing with a series
of expensive, unrelated inquiries.
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Recommendations

(1)

(i1)

Determination of chemists’ remuneration be vested in
an independent Health Fees Tribunal. This Health
Fees Tribunal be aperational within 12 months of the
tabling of this report.

The Joint Committee on Pharmaceutical Benefits
Pricing Arrangements be abolished concurrent with
the establishment of the Health Fees Tribunal.

The Health Fees Tribunal:

a. consist of one or more members, the Chairman
being a Deputy President of the Australian
Conciliation and Arbitration Commission;

b. receive public submissions from all interested
parties and conduct its hearings in public;

c. as far as possible conduct its hearings in s
manner which encourages the making of
determinations on questions of fact rather than
on questions of law;

d. determine its own «criteria for settin
remuneration having regard to Commonwealt
Government guidelines to the Conciliation and
Arbitration Commission foxr the fixing of
salaries and wages;

e. announce its criteria and reasons for its
decisions when making determinations; and

feo determinations be 1legally binding on all
parties; and

g. to the extent that it requires a staff, this be

ﬁrovided independently of the Department of
ealth.
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CHAPTER 9

— =7

A _BUREAU OF HEALTH ECONOMICS

9.1 Gne of the important features of health expenditure
in Australia, which in 1979-80 cost about $9000 million has
been the apparent lack of objective economic advice to aid
the Commonwealth Government, through the Department of Health
and other departments, in formulating health and social
welfare policies. As a consequence, the Department of Health
has undertaken its investigationes in a diverse and unrelated
manner, and with excessive compartmentalisation. As a result
the arrangements adopted have been far from uniform and, to
all appesrances, have been of questionable standard from a
methodological and economic viewpoint.

Expenditure of Health Services

9.2 Expenditure on the Australian health industry is

large, and accounts for about 8 percent of the gross domestic

product. It is the second largest functional component of

Commonwealth Government expenditure. It is against this sig-
nificant expenditure that the PAC has considered the question

ﬁf the economic expertise available to the Department of
ealth,

Table 5 : Analysis of Health Expenditure:
Australia : 1974-75 to 1978-79
($ million)

1974-75 1975-76 1976-77 1977-78 1978-79

Commonwealth

Government 1159 2494 2526 2560 n.a.
Other

Government 1196 1151 1318 1500 n.a.
Private 1483 1479 2081 2718 n.a.
Total 3838 5124 5925 6778 7950

n.a, not available

Saurce: Commonwealth Department of Health, Australian Health
Expenditure 1974-75 to 1977-78 : an analysis, AGPS,
June 1980; and Minister for Health, Press Release,
18/80, 19 March 1980.
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9.3 As discussed in chapter 2, total expenditure on
health services throughout Australia, in 1977-78, was about
$6800 million, and has been estimated to be about $8000
million in 1978~79. As noted in Chapter 2, total expenditure
on pharmaceutical services in 1977-78 was $644 million
equivalent to sbout 10 percent of total health expenditure.

9.4 The PAC has considered the problems facing the phar-
macy industry arising from the lack of expert economic
advice.

Quality of Surveys

9.5 A major economic and accounting tool adopted by the
Joint Committee on Pharmaceutical Benefits Pricing Arrangem-
ents (Joint Committee) and the pharmacy industry to determine
the level of dispensing fee has been cost of production type
surveys.

9.6 The Joint Committee conducted two major surveys into
"Pharmacy Earnings, Costs and Profits", covering the 1972-73
and the 1977-78 fiscal years (see Chapters 2 and 3).

9.7 Hed these surveys been conducted by a professional
and independent group, the results could have been signifi-
cantly different. This is because the parameters of the

survey and the use of particular variables would have been
determined solely on technical considerations.

9.8 As it eventuated, in the 1977-78 survey, the Com-
monwealth Government and the Pharmacy Guild of Australia (the
Guild) were unable to reach agreement aon the interpretation
and use of many of the variables used within the survey. The
Chairman of the Joint Committee was obliged to arbitrate and
rule on each of these matters. Arbitrating on these techni-
cal matters resulted in the use of variables which could have
been technically accurate only by accident. It may have led
also to variables being excluded or included which, in other
circumstances, should not have been considered. As a result,
the surveys have been of questionable technical validity.

9.9 On the basis of submissions and evidence before it,
the PAC was left in no doubt that the operating rule in the
Joint Committee deliberations, which led to the specifica-
tions of the 1977-78 Survey, was for the Guild to seek
inelusion of items which would yield chemists a higher rate
of remuneration, and for the Government side to seek to
exclude these, or to introduce variables which would reduce
chemists' remuneration. Even while the 1977-78 Survey
results were being processed, variastions to parameters were
proposed, arbitrated and introduced into the processin9.8g.
This was one of the reasaons why documentation standards were
less than adequate and the survey toaok so laong to finalise.
An even more blatant example - which led to the issue of a
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High Court writ by the Guild - was the Department of Health's
successful persuasion of the Minister for Health to adopt the
Relatively Economic Pharmacy Approach to the 1972-73 Survey
results, well after they had been processed, and against the
recommendations of the then Chairman of the Joint Committee.

9.10 The PAC considers that fact gathering needs to be
kept distinct from subsequent negotiations about what is
meant or implied by those facts. These two steps ought not
to be contaminated by each other. Intermixing of these
processes suggests either a contempt for the facts them-
selves, or a misunderstanding of the role aof facts in advan-
cing argument and understanding. In any case, such practices
undermine the efforts of those whose business it is to
provide sound factual analyses, and must be counted as a
major cause of the frustration evident in many witnesses.

9.11 During this inquiry into the excess payments made
under the Pharmaceutical Benefits Scheme and the Repatriation
Pharmaceutical Benefits Scheme, the PAC received evidence
that at least two other sectors of the health industry besi-
des the pharmacy sector used surveys to aid in the determina-
tion of their fees, These two other sectors covered medical
fees and optometrical fees, and were dealt with by different
parts of the Department of Health, The PAC was struck by the
apparently very different standards of methodological inquiry
and quality of dats which seemed to apply to determining the
remuneration of different providers of health care.

9.12 In the medical sector of the health industry the
Australian Medical Association (AMA) has been the principal
source of data an costs and incomes of the medical profes-
sion. As part of the 1980 Inquiry on Medical Fses For
Medical Benefit Purposes, the Minister for Health advised the
Medical Fees Tribumal that the AMA:

"... agreed to assist the inquiry by supplying to you
(the Tribunal) and the Government on a confidential
basis aggregated data for surveys conducted by the
AM.A. for the years 1976-77 and 1977-78 on which
basic costs and income structure for the four groups
of medical disciplines adopted by the Association at
the 1979 enquiry were derived, and for the following
six groups, if possible, for any available Llater
period (psthology, radiology, general practitioners,
consultant physicians including psychiatrists,
surgeons and cther specialists); including infor-
mation on the ranges of incomes and costs included
in the data and the number of practitioners in each
class of incomes and costs, without breaching the
confidentiality of individual returns...". (Common-
wealth Government submission to the "1980 Inquiry on
Medical Fees for Medical Benefit Purposes")
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9.13 This survey by the AMA of the costs and incomes of
certain medical disciplines was not made public nor was the
data on which the survey was based subjected to scrutiny by
an independent group of accountants and ecaonomists. The
Augtralian Bureau of Statistics (ABS) considered, and was
critical of, its statistical methodology. The PAC is con-
cerned that the Department of Health was not in a position to
objectively assess this survey, or to provide data of its
own; especially given expected expenditure of $681 million on
medical benefits in 1980-81. The PAC also noted that in
regpect to both data and methodology the Department of Health
imposes harsher disciplines on the pharmacy sector.

9.14 The Australian Optometrical Association (ADA)
recently (1980) applied for an increase in schedule fees on
which benefits are based for optometrical consultation
services. The Commonwealth Government requested that a
survey be conducted of incomes and costs of the AOA's members
for the Financial Year 1978-79 before any increase could be
considered. The PAC notes the differences in approach by the
Department of Health to the various surveys. The Pharmacy
Surveys involve prolonged discussions and debate over minute
detail; the AMA Survey is apparently accepted without
question. In a letter to the PAC, the Department of Health
stated, regarding the ADA survey:

"The practice of optometry is usually a mixture of
sales and consulting, and for many items of expense
there is no clear-cut means of allocating commonly-
incurred expenses to the two components., Notional
allocations must be made, based on subjective
Judgements",

The PAC noted that the AOA survey was carried out by indepen-
dent consultants, outside the Department of Health and that
procedures and methodology followed were less tightly const-
ructed than were those applying to the pharmacy Survey.

9.15 The PAC also noted that the remuneration of doctors
and optometrists was capable of being adjusted more rapidly
than was apparently possible for chemists.

Consultants

9.16 Because of the lack of expertise within the Depart-
ment of Health for carrying out specific economic tasks it
has been necessary to use consultants - whether employed by
the Department of Health or by another group - to undertake
the work.

9,17 The 1964-65 Survey into earnings, costs and profits,
was conducted by Associated Industrial Consultants (Aust) Pty
Ltd, under the supervision of the Joint Committee. However,
the 1972-73 and the 1977-78 Surveys were conducted by the
Joint Committee without the direct use of external
consultants.,
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9.18 Following the rejection of the results of the
1977-78 Survey (see Chapters 2 and 8), the Joint Committee
engaged three consultants, namely Deloitte Haskins and Sells,
Ferris Norton Associates Pty., and Price Waterhouse Asso~
ciates Pty. as well as the Industries Assistance Commission,
to consider alternate methodologies for determining chemists'
remuneration.

9.19 The survey into incomes and costs of Optometrists
covering the 1978-79 financial year was conducted by the
consultant Arthur Young and Co., on behalf of the ABA.

9.20 With the use of these diversified agencies to
undertake these surveys, and with the Department of Health
apparently lacking the expertise to critically evaluate and
coordinate the undertakings, it is understandable why the
standards, the methodology and the quality of the work
varies,

9.21 Given a health industry with expenditure in 1979-80
estimated at about $9000 million the question confronting the
PAC 1is, how administratively efficient is a system which
allows and, in fact, does nothing to discourage such diverse
and hence questionable, economic standards?

Australian Bureau of Statistics

9.22 Although the Department of Health has been unable
itself to provide independent economic advice on survey
results, the statistical methodology for pharmacy, medical
and optometrical surveys has been scrutinised by the Austra-
lian Bureat of Statistics (ABS) and the Central Statistical
Unit (CSU) of the Department of Health.

9.23 The ABS stated in evidence that it commented, when
requested, on the methodology used in the pharmacy Surveys;
but did not comment on the results themselves. The CSU, by
comparison, had greater day-to-day liaison with the officers
conducting the surveys as it was physicelly located in the
Department of Health.

9.24 The ABS had reservations about the statistical
methodology employed in the 1964-65 Survey but considered the
1972-75 and 1977-78 Surveys were adequate from a statistical
methodological viewpoint.

9.25 When discussing its contributory role to the phar~
macy Surveys, the ABS was critical that it was required to
comment on questions when it did not know for what purpose
the information was required. It stated:
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"We ... have not been informed as to all the purposes
for which the survey data were to be used or whal
vas done with them. In fact we commented once that
it was difficult to give proper advice on a survey
design and methodology without having precise
definition of the objectives of Lhe survey”.

9.26 Besides 1nvolvement with pharmacy Surveys, the ABS
and/or CSU have scrutinised (in the case of the AMA survey)
or conlributed to the planning of surveys (optometrists), As
a resull they have wproved Lhe statistical methodology when
appropriale, or criticised 1t if necessary (as Lhey did wibth
the AMA Suyyvey an Medical Feeo for Medical Benefil Purposea).

Lonulusiong
Leneral

V.27 Ihe PAC 15 concerned thalb Lhe ODcpurlbwent of Health
and, a4 o eonscquence, bthe Commonwealth Governmenl has been
receiving inadequate objective adviee on economic aspects of
Lhe health industry.

9,24 fhe Director~General of Health staled Lhat there was
nu speeifaie division or unil wilhin the Department of Heallh
whivch has provided speciolised economic advice. However,

Fhertv were personne ]l wilh ecconomicu qualalicalions withan
exisling Divisions of the Deparlment. The BDirceclor-General
fuplher shated Lthal the Dopartment had been seeking o heallh
reonowisl bul Lo date Lhe position had been unoccupicd.

V.29 Viath Lolul health expenditure bthroughoul Ausiralia
ol ahout 49000 witlion, the PAC considers kthat Lhe Department
ol Heallh should be serviced by a specialiscd yroup of

ceonomists and olher relevonl disciplines, advising on
cconomic matlters associabed with the health industry.

v, 54 Mueh of the specialised work whiech should have been
dune by such a group appears to have gone undone, while much
of lhal which has been done has been by consultants acting
solely for the various intercsts,

9.31 A problom associated with the use of consultants,
has been thalt it deprives Departmental officers of the nece-
ssory expericnce and expertise in understanding and conduc-
ting Lhe work carried out by Lhe consultant. The Minister
for Health told the House of Ropresentatives on 2 April 1980
that the use of consultants for the 1964-65 Survey:

“... meant that the Department did not obtain first-
hand cxperience in the design and conduct of a major
inquiry of this nature which could have been used in
determining the arrangements made For the 1972-73
inquiry. What all this means is that we werc able
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to apply checks and balances to the 1977-78 inquiry
- particularly in the development stages - which,
with the benefit of hindsight, should have been
applied to the 1972-73 inquiry".

9.32 The PAC considers that the long term consistency of
standards in consultants' submissions is impossible to
maintain, especially when they most probably do not see one
enothers' surveys, and when the providers of the data impose
striet rules of confidentiality.

9.33 The PAC believes that the pharmacy surveys intended
te provide objective Ffacts have been open to subjective
influence. This has come about because bath parties to the
Joint Committee have negotiated the extent and usage of
variables. When agreement has not been possible, they have
sought the intervention of the Chairman of the Joint
Committee, requiring him to arbitrate on technical interpre-
tations. As 8 result, it is highly questionable whether the
Surveys have provided a technically objective base for
determining chemists' remuneration.

9.34 The PAC is also critical of the confidential status
applied to the surveys conducted by the Joint Committee and
others. It considers that, to maintain objectivity, surveys
should be public documents open to scrutiny and discussion.

Economic Buresus

9.35 To meet to the current deficiency of economic advice
to the Department of Health, the PAC considers that a Bureau
of Health Economics comprising a specialised group of econo-~
mists and persons with complementary skills, should be estab-
lished. This would obviate much of the need for the current
dependence on external consultants to provide a semblance of
technically objective advice.

9.36 In its submission to the PAC, the Australian
Federation of Consumer Organizations (AFCD) stated, that
given the problem of determining the level of chemists
remuneration and the time involved in conducting surveys:

"... points to the need for the establishment of an
independent body to provide the necessary
information and to carry out the detailed ongoing
research into costs in the area which is require
for the setting of reasonable remuneration ...".

Further, the AFCO stated:

"If such a body was to be established it should deal
not only with pharmaceuticals but alse with the
health area generally, as obviously both fields
overlap and interact. The recent New South Wales
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Prices Commission Inquiry into Medical Fees, for
example, was hampered by the lack of detailed survey
material, although smaller surveys were conducted by
consumer organizations, However, in the sensitive
area of fees and costs, little material was
available and the surveys conducted by the New South
Wales Branch of the Australian Medical Association
were not done on a representative basis of dactors
practicing in New South Wales".

9.37 The PAC considers that a Division or Branch within
the Department of Health would not be the most appropriate
organisation for such a Bureau, as it should be independent,
and seen to be when providing objective advice, The
Director-General of Health ocutlined to the PAC the problems
he has experienced in attempting to recruit to the Department
a health economist. The PAC recognises that the difficulty
of attracting applicants may be due to their professional
independence being at stake in a Departmental environment.

9.38 The PAC considers that the system of Economic
Bureaus as they apply in some other Departments, should be
applied to the Department of Health.

9.39 Currently there are four Economic Bureaus within the
Commonwealth Government:

Bureau of Agricultural Economics (BAE);
Bureau of Transport Economics (BTE);

Bureau of Industry Economics (BIE); and
Bureau of Labour Market Research (BLMR).

9.40 The PAC notes that existing Economic Bureaus gene-
rally have the following characteristics:
. on technical matters they are independent of govern-
mental and departmental influences;
. they are not responsible for day-to-day administra-
tive matters, but are basically research oriented
institutions;

. they can attract highly qualified staff because
professional standards are maintained;

. they can carry out research over & wide range of
topics; and

. survey and research results are generally published
and freely available to all parties.
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9.41 The PAC, in reaching its conclusion to recommend the
establishment of a Bureau of Health Economics, was conscious
of the cost of this recommendation., It notes, however, that
the largest Bureau, the BAE, costs about $5 million per annum
while the other Bureaus cost considerably less. If a Bureau
of Health Economics was to cost say $2 million, this is
equivalent to roughly 2 cents per P8BS prescription. Given
that it would cover other health and welfare sectors, and the
total expenditure on health matters is about $900D0 million,
were the Bureau to achieve efficiency savings of one percent
health care costs, this would equate to a saving of about
$100 million.

9.42 In assessing the likely future cost of the Bureau it
must be noted:

. that existing staff positions from the Department of
Health could be allocated to this Bureauj;

. the need for consultants will be reduced;

. the pharmacy Survey conducted in 1977-78 cost about
$1 million, and this cost could be reduced by the
introduction of a bureau; and

. the advice of such & specialist group could save
considerable government and community monies over
time.

9.43 The PAC considers that a Bureau of Health Economics
would be of major benefit to government and the community.
It would be an independent group of economists (along with
other specialist staff) providing objective factual advice on
all areas of the health industry., It could centralise and
coordinate economic matters associated with the health
industry and would provide consistent and objective criteria
and standards.

9.44 Like other ecomomic bureaus, it would be open in its
appruach and readily accessible to industry. It could conduct
surveys for use in the determination of fees, it could devise
techniques for collecting and analysing cost and income
information, it could provide advice on fee determination
techniques, it could provide assistance with research into
social welfare matters, cost/benefit studies into the hos~
pital sector, determine priarities for health expenditure and
determine appropriate health insurance arrangements. In
undertaking its function a Bureau of Health Economics would
be subject to accepted constraints in handling confidential
material. However, these constraints do not preclude the
releass of aggregated industry data such as the results of
the various surveys it undertakes. Other economic bureaus
successfully operate within accepted conventions when hand-
ling confidential material.
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9.45 Like other economic bureaus, a Buresu of Health
Economics could cover matters of concern both to the Common-
wealth and State Governments, and possibly even Local Govern-
ment. Such a broad approach would be to the ultimate benefit
of the entire community.

9.46 In view of the likely initial problems which the
Bureau of Health Economics might experience, the PAC con-
siders it would be desirable for it to be assisted by an
external independent committee. Such a committee could
advise on liaison and cooperation with external health groups
and organisations, on Commonwealth, State, and Local Govern-
ment matters, and on research priorities.

9.47 The PAC believes that although positions in the
Bureau of Health Economics should not be filled in haste, or
with second rate staff, it is quite possible to form the
Bureau within 12 months and begin to have a nucleus staff
operational within two years.

Recommendations

(1) A Bureau of Health Economics be established to
provide independent, objective and publically
available analysis of economic facts and issues
relating to the Australian health industry.

(i1) The Bureau of Health Economice to have a charter and
powers similar to other Economic Bureaus.

(1ii) The Commonwealth Government consider establishing an
external independent committee to assist the Bureau
of Heslth Economics.

(iv) The Bureau of Health Economics be formed within one
year of the date of tabling of this report, and
become operational within two years of the tabling
of this report.
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CHAPTER 10

RETAIL PHARMACY IN AUSTRALIA

10,1 In this chapter the Public Accounts Committee (PAC)
considers some of the matters which affect the retail
pharmacy industry, and comments on two issues requiring
further detailed investigation.

Number of Pharmscies in Austraslia

10.2 During the 1960s the number of pharmacies increased
steadily to reach a peak of 5,912 in 1971. Subsequently the
number declined to about 5,480 in 1978, and has since
remained at that level.

Table 6: Pharmaceutical Chemist Numbers* : Australia
as at 30 June : 1960 to 1980

Year No of Pharmacies Population/
Pharmacy Ratio
1960 4696 2213
1964 5243 2151
1966 5501 2128
1968 5728 2120
1970 5876 2155
1971 5912 2211
1972 5891 2255
1974 5719 2397
1976 5504 2542
1978 5392 2643
1980 5417 2650(est)

Source:s Department of Heslth, Annual Reports, various issues
and Year Book Australia No. 63, 1979, Australian
Bureau of Statistics, Canberra, N.D.

10.3 Despite these overall changes, the PAC could not
obtain detsiled data to probe the variations. The PAC wishes
te record that it sought but was unable to obtain, a conside-
rable amount of data which it expected the Departments of
Health and Industry and Commerce might hold in a readily
available form, given that over $650 million is spent annu-
ally on pharmaceuticals. For example, it could not substan-
tiate claims made that there has been an increase in the
number of larger pharmacies (i.e. pharmacies handling a large
volume of Pharmaceutical Benefits Scheme (PBS) prescrip-
tions); or that the overall figures mask a significantly

* Pharmaceutical Chemists dispensing pharmaceutical benefit
prescriptions
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larger number of pharmacy closures, new pharmacy openings,
and amalgamations of neighbouring phasrmacies. Nor could the
PAC establish whether these changes have occurred mostly with
respect to pharmacies of a certain size, in certain
localities or States.

International Comparisons

10.4 Between 1960 and 1980 the population to pharmacy
ratio in Australia has increased from 1:2213 to an estimated
1:2650. The USA, Germany and the United Kingdom, all of which
have privately owned pharmacies similar to those in
Australia, have equivalent ratios of one to between 4,000 and
5,000. Swedish pharmcies have, since 1970, all been State-
owned, and the pharmacy to population ratio is 1:14,000 while
in Denmark and Norway, the ratio 4is 1:12,000. A broader

range of international compasrisons is available based on the
year 1974:

Table 7: World Comparisons of Population
to Pharmacy Ratios: 1974

Under 4,000 4,000-7,999 8,000~11,999 over 12,000
(all ¢)
Australia S Bulgaria C Austria Bahamas C
Belgium C R Canada €zechoslavakia Botswana
France C R U.X. Finland Denmark C
Gibraltar § Hungary c Israel Hong Kang
Greece R Ireland € Jordan Iran C
Ireland S Italy [ Poland Ivory Coast C
Malta R Japan C S. Africa Kenya
Northern
Ireland S Lebanon c Syria Kuwait €
Spain CR Luxembaourg C Mauritius
Philippines Netherlands C
Portugal C Norway
Switzerland Rumania C
SA Rwande
West Germany Sri tanka
Sweden C

Yugoslavia C

Notes: C - Distribution of pharmacies is controlled
R - Sale of medicines to the public is reserved
entirely to pharmacies
§ - Sale of some medicines is reserved to pharmacies;
other medicines can be sold from other shops, the
range of which may or may not be restricted.

Source: Derived from 3.C. Blcomfield; The Global Scene in
"Pharmacy in the 1980s, Proceedings of the Pharmacy Institute
Conference 192B-1978, the Pharmacy Guild, Canberra 1978,
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During the hearings the FPAC discussed 4international
comparisons with various witnesses. They all concurred that,
on the basis of international comparisons, the pharmascy to
population ratio in Australia was both high and likely to be
unnecessarily eo, even allowing for the need to provide
reasonable pharmacy services in isolated and remote areas.

Factors Influencing the Number of Pharmacies

10.5 The number of pharmacies in Australia is determined
by many factors. These include geographical considerations
the number of doctors prescribing prescriptions, patiené
expectations of drug usage, the number of prescriptions
issued, the cost to the patient of a PBS prescription,
pharmacist job opportunities and the selary for such
positions, the expected return from operating a pharmacy and
Commonwealth and State legislation governing the ownership
and control of pharmacies. The returns received by pharmacies
will be influenced by the remuneration received for
dispensing PBS and Repatriation Pharmaceutical Benefits
Scheme (RPBS) prescriptions.

10.6 For the 1977-78 Survey, the pharmacy industry was
divided into eight strata, each stratum representing 12.5
percent of the total volume of prescriptions as at 1975-76.
The lowest stratum comprised 27 percent of all pharmacies
while the top stratum contained 4 percent of pharmacies. Half
the prescription volume was dispensed by 70 per cent of the
smaller pharmacies and the other half by the 30 per cent of
larger pharmacies.

TABLE 8: Number of Pharmacies by Volume of Prescriptions
1975-76

Stratum Yolume of Preseriptions Number of
Grouping Prescriptions Per Month Pharmacies
(percent)

1 12.5 1-896 1431

2 12,5 897-1151 916

3 12.5 1152-1390 740

4 12.5 1391-1641 619

5 12.5 1642-1905 531

6 12.5 1906-2309 450

7 12.5 2310-2971 359

8 12.5 2972+ 242
Total 100 5288

Source: Joint Committee on Pharmaceutical Benefits
Pricing Arrangements.
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10.7 All pharmacies throughout Australia (except for
those in remote areas, which receive an additional isolation
allowance) have received a common fee for dispensing PBS and
RPBS prescriptions. This would have had a significant effect
on the structure of the retail pharmacy industry, All
pharmacies are remunerated on the basis of the average cost
of dispensing a PBS prescription. Because large pharmacies
(those handling a large number of prescriptions) have had
lower average costs than pharmacies handling a smaller number
of prescriptions, financial pressures have existed to
encourage the growth of larger pharmacies while penalising
smaller pharmacies.

10.8 The changes in the cost structure of pharmacies is
exemplified by the dats in Table 9 which indicates the
average cost of dispensing a PBS prescription in 1977-78,
declines as the size (as measured by the number of prescrip-
tions handled) of the pharmacy increases.

Table 9 : Average Cost of Dispensing a
PBS Prescription : 1977-78%

Stratum Number of Prescriptions Average Cost per PBS
Grouping handled per month prescription (cents)
Stratum 1 1 - 896 214.8
Stratum 2 897 - 1151 179.9
Stratum 3 1152 - 1390 175.2
Stratum 4 1391 - 1641 164.4
Stratum 5 1642 - 1905 161.2
Stratum 6 1906 - 2309 138.0
Stratum 7 2310 - 2971 139.0
Stratum 8 2972 + 123,0
Overall Average 161.1

Source : Joint Committee on Pharmaceutical Benefits Pricing
Arrangements, Results of 1977-78 Inquiry inteo
Pharmacy Earnings, Costs and Profits.

* In a submission to the 3Joint Committee, the Guild formally
repudiated the Survey findings. Consequently, the absolute
levels of cost data in the above and following tables needs
to have this constraint noted. However, the relativities
expressed in the data are probably reasonably accurate.
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10,9 The difference in the cost structure can be attri-
buted mainly to the labour cost component of dispensing a
prescription. Most of the pharmacies in Australia, according
to the submission of Mr R. Harvey (Health Research Project,
Australian National Univeraity{ are working well under
capacity; and analysis in that submission suggested that, for
a sole~trader pharmacy, the minimum unit cost operation was
being achieved only in Strata 7 and 8.

10,10 If the intention of a remuneration system is to
compensate chemists for the costs inveolved in dispensing P8BS
prescriptions, then the current system clearly fails to
achieve this goal. If the aim is to compensate for actual
expenses of dispensing PBS and RPBS drugs then the present
diversity of relative size of pharmacies in Australia would
cequire that a system of variable returns based on the
throughput of prescriptions be developed.

10,11 However, this aside, the important aspect to be
considered is the effect of any remuneration package on the
structure of the industry.

10,12 During the inquiry many witnesses commented on the
apparent profitability of operating a pharmacy. It was agreed
that, while retail margins could be low, retailing was gener-
ally profitable. There was no consensus on the financial ope-
rations of dispensing. The PAC is in no doubt that the pharm-
acies with large prescription volumes found dispensing relat-
ively profitable (since remuneration is assessed on an over-
all average, the top three strata enjoy considerable econom-
ies of scale). However, some witnesses were adamant that the
lgwar prescription volume sectors of pharmacy were unprofit-
able.

TABLE 10 : Apparent Profitability of Dispensing
PBS Prescriptions : Australis : 1977-78

Survey Total number of profitability cents per
Grouping pharmacies prescription (cents)
Stratum 1 1431 -17.98
Stratum 2 916 22,42
Stratum 3 740 28,91
Stratum 4 619 39,57
Stratum 5 531 43.82
Stratum 6 450 62,98
Stratum 7 359 69.34
Stratum 8 242 84.42
Total 5288 Average 42,65

Saurce: Joint Committee: Results of 1977-78 Inquiry into
Pharmacy Earnings, Costs and Progits.



10,13 At its hearings the PAC ascertained that the Guild's
view of unprofitability was quite specific. It was in terms
of findings of the 1972-73 Survey (not necessarily in terms
of the 1977-78 Survey results), and was to the effect that
the lower 70 per cent of pharmacies were not earning suffi-
cient to cover their costs and to make a reasonable return on
their capital investment. Data in Table 10 indicates that in
1977-78 the profitabillity of dispensing PBS prescriptions
was directly related to the number of prescriptions handled.

Future Basis for Remuneration

10.14 Past attempts at determining the basis for remunera-
tion have had five broad characteristics:

. they have been between two groups only, the Common-
wealth Government and the Guild, with all other
parties being excluded;

. they have been conducted in private without public
scrutiny;

. attempts at determining an objective method of
remuneration have been conducted using no indepen=-
dent objective expertise;

. past surveys have taken a very long time to complete

and upon completion the results have generally been
rejected; an

. after a breakdown in these attempts to determine an
objective basis, political negotiations have
resulted.

10.15 Given the disputes between the Commonwealth Govern-

ment and the Guild using cost of production surveys, the use
of movements in award wages, cost accounting approaches,
regression approaches, relatively economic pharmacy approa-
ches, overall average pharmacy approaches, updating bases on
"fore and aft" wage and price movements, in addition to the
multitude of smaller disputes on other matters, it is under=-
standable that the pharmacy industry is in apparent crisis.

10.16 The PAC commented in Chapter 7 that a number of
witnesses had identified some deficlencies in the use of cost
of production models. For the model used in the 1972-73 and
1977-78 Surveys, the Committee noted (see tables 3 and 4 at
chapter 3) three variables as being critical to the defi~
nition of the final cost of dispensing a PBS préscription.
These are proprietor's notional salary, rate of return on
funds employed and the allocation of costs between the four
secteors of the pharmacy business.
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10.17 In other words, the methods by which these variables
are used within the model and the results deriving from that
use are significant factors in generating beliefs and
expectations as to whether the industry as a while, or
certain strata, can be regarded as profitable. While the PAC
is not technically analysing the question of methodology, it
has previously expressed its reservations about the way in
which the cost of production model has been used within the
Joint Comnittee to determined chemists' dispensing fees.

10.18 In its efforts to resolve issues of methadology, the
Joint Committee sought the advice of three consultants and
the Industries Assistance Commission. The Joint Committee
has restricted the giving of advice to these chosen
consultants. It has not clearly defined the intentions of
the exercise and, as has characterised past situations, will
now Jjudge the results naot as an independent group but as
interest groups with set ideas of the desired result. The

PAC has indicated in Chapter 7 that it does not support this
arrangement,

10,19 The PAC considers that any method of determining
chemists' remuneration requires detailed technical studies by
an independent and appropriately qualified organisation.

10,20 The PAC also considers that it 1is totally
inappropriate for the Joint Committee -~ comprising only two
of meny parties with direct interests in the outcome to sit
in judgement on such a study.

10.21 The PAC will therefore recommend that a major
independent inquiry be undertaken into the retail pharmacy
industry. This inquiry will consider the general levels of
government expenditure on the pharmacy industry and canvass
alternate methodologies for determining chemists' remunera-
tion. As discussed next, this inquiry should also consider
the industry structure.

Pharmacy Industry Rationalisation

10,22 The discussien at the beginning of this chapter
established that :

. On a pharmacy to population ratic Australia has 1:
about 2,600, and under present arrangements there is
little movement in this ratio.

. Witnessea indicated that on economic grounds there
are toco many pharmacies in Australia, and this seems
to be barne out by the international comparisons
available.
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. There is general agreement that pharmacies with
large volumes of prescriptions are relatively
profitable. While there may be room for debate on
the way in which profitability of dispensing is
presently calculated, the lower strata of pharmacies
may not be economic or profitable.

10.23 Examination of the question of possible
reconstruction of the retail pharmacy industry indicated that
the topic was not new and that previous consideration of
rationalisation had raised considerable apprehension.

10.24 In early 1977 the Commonwealth Government requested
the Joint Committee to provide possible options for
rationalistion. A special sub-committee was established with
the Government side and Guild representatives. Both sides
presented lists of options for rationalisation of the
pharmacy industry in October 1977.
16.25 The Government side's options covered:

1. The amalgamation of pharmacies;

2. the voluntary rationalisation of pharmacies;

3. licensing by State Governments of Pharmacy outlets;

4. placing limitations on PBS approvals;

5. increased dependence on hospital dispensaries;

6. economic pressure on pharmacies; and

7. tendering for PBS remuneration rates.
10.26 The Guild also put forward a discussion paper which
reiterated their previously expressed preference for first,
encouraging amalgamations and, second, undertaking a detailed
research program to investigate all other options in depth.
The Guild opposed compulsory rationslisation options but
concluded that if government was involved it should:

. provide funds to the Guild to determine the need
for retionalisation;

. provide fipancial assistance in pharmacy amalga-
mation programs;

. allow the Guild access to data and expertise within
Government departments.
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10.27 According to evidence the discussions on rationali-
sation proceeded in secrecy, with no 4indication to the
industry that rationalisation was under discussion. The
contents of these negotiations were "doctored" and leaked to
the pharmacy press.

10.28 As a consequence, the matter received unfavourable
publicity and, in November 1977, the Minister for Health was
obliged to send a letter to all chemists "to categorically
deny that the Government wauld in any way consider any moves
to rationalise pharmacies unless the chemist specifically
requested the Government to consider it".

10.29 This episade illustrates the disadvantages of
unnecessary secret discussions. A matter as important as
thig to the well-being of the retail pharmacy industry should
be considered in an open manner before the entire industry,
and deserves the fullest consideration by all concerned.
Apart from basic considerations of equity and justice the PAC
does not see any prospect of pharmacy rationalisation
proceeding successfully without a full public inquiry for
four reasans.

10.30 More than just present pharmacists are involved. A
gublic inquiry would give all interested parties a chance to
e heard. A particularly important sector that needs to be
consulted is the universities which produce pharmacy gradua-
tes. A recent study in Victoria indicated that there were
more pharmacy graduates being produced than could be absorbed
across the entire profession. Any reduction in the number of
pharmacies could have an impact on the job market for pharma-
cists, and this would need to be investigated theroughly.

10.31 Second, an open inquiry into pharmacy rationalisa-
tion is necessary to enable the fullest consideration of the
numerous opticns. The Jeint Committe's rationalisation sub-
comittee identified a number of methods whereby rationalisa-
tion might be achieved, and the PAC believes that probably
more options exist. For example, an inquiry would need to
consider the effect on the structure of the industry of
variable dispensing fees, and the effect of allowing the
patient contribution of $2.75 to be variable. (Recent
proposed amendments to the patient contribution, which would
have had a mejor effect an the structure of retail pharmacy,
had to be set aside within 48 hours due to apparent lack of
adequate consultation.)

10.32 Third, effective rationalisation may require that
the Government develop some form of restraint over the
opening of new chemists shops; this is not a step to be take
lightly and without the fullest possible consultation.
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10,33 Fourth, it enables consideration to be given not
only to the justification and methods of rationalising the
pharmacy industry, but how such measures might be effected
with least dislocation and inconvenience, both to chemists
and to the public.

10.34 When considering rationalisation proposals an
inquiry would need to consider the question of compensation
as an inducement to a reduction in the number of pharmacies.
The PAC believes that mueh if not all of this compensation
could be self-financing, that is, remaining chemists would
achieve higher volumes of dispensing at little or no addi-
tional cost, This would increase their profits deferring the
need for adjustment of remuneration and that deferred
increment could be used to fund a rationalisation scheme
without any real increase in expenditure.

10,35 Noting that a one cent increase in fees is worth
about $1 million, such a proposal seems worthy of more
detailed investigation., Based on the 1977-78 Survey results,
the Department of Health carried out for the PAC an analysis
to determine the effeect on the average cost of dispensing a

:?S prescription under the following hypothetical assump-~
onss

1. Remove Stratum 1 (the shops with the smallest
prescription volume)

2. Remove Strata 1 and 2

The results indicated that if these hypothetical examples
occurred the average costs of dispensing a PBS prescription
fell by about 7 cents in the first instance and by about 12
cents in the second. This hypothetical case disregards the
need to maintain adequate access to pharmacy services. The
PAC accepts that the assumptions chosen are not realistic,
but the calculations made suggest that there could be a
'saving' created of about $5 million to assist in rationali-
sation., This example highlights how, if some pharmacies
closed, the remaining pharmacies would benefit and prescrip-
tion costs could be contained, to the benefit of the publiec.

10.36 The PAC fully endorses the attitude of the Guild
that before any rationalisation plans can be formulated a
full and open study of the industry needs to be undertaken.

10,37 The PAC considers that the Industries Assistance
Commission could be the appropriate organisation to carry out
such an inquiry into the retsil pharmacy industry because the
IAC has already the necessary expertise, experience and
facilities for conducting such independent publie inquiries.
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Recommendations

_——e e

10.38
inquiry
examines

The Commonwealth Government initiate a publie
into the retail pharmacy 4industry. This inquiry

the appropriate structure of and numbers in the
industry having regard to Australia's geography and
its population distribution;

the need and justification for rationalising
pharmacy numbers; :

methods of rationalising the industry;

forms and levels of compensation that might be used
to facilitate the rationalisation process; an

methods of determining chemists' remunsration.
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CHAPTER 11

AL LIS T 3

THE REPATRIATION PHARMACEUTICAL BENEFITS SCHEME

— e e R S s

11.1 Additional to the 92.9 million pharmaceutical items
prescribed under the Pharmaceutical Benefits Scheme (PBS) in
1978/79 were about 7.5 million items prescribed under the
Repatriation Pharmaceutical Benefits Scheme (RPBS). Total
expenditure on the PBS in 1978-79 was $391 million (including
patient contribution) while the cost of the RPBS was $38
million, excluding administration and salary costs.

11.2 As indicated in Chapter 3 excess payments to
chemists of up to $18.2 million were made under the RPBS.

11.3 This chapter examines the administration of the RPBS
by the Department of Veterans' Affairs in the context of
these excess payments.

Evolution of RPBS

11.4 The RPBS was established in 1919 and, until the
19608, arrangements with chemists were negotiated outside the
framework of the PBS. In 1948 a rudimentary pharmaceutical
benefits scheme was established for the community at large.
Although the PBS was eventually to have a profound impact
upon pharmaceutical services throughout the community,
initially the number of drugs available was so restrictive in
comparison to the RPBS that its impact upon the lstter was
minimal.

11,5 In its Fifteenth Report submitted in 1954, the
Public Accounts Committee (PAC) reported wupon its
investigation of a number of selected activities of the then
Department of Repatriation, including its administration of
the RPBS. That Report questioned whether it would not be
mere appropriate for the price checking functions to be
performed by the Commonwealth Government rather than by the
Pharmacy Guild of Australia (the Guild). A subsequent review
confirmed that price checking could be performed at a lower
cost by the Department. In late 1954 the Guild agreed to
reduce its commission for price checking services from 1.5
ercent ta 1.0 percent. In July 1961 the Depactment of
ealth took over the price checking functions on behalf of
the Repatriation Commission, and the Guild's participation
reverted to providing manual pricing services on behalf of
individual chemists submitting claims under the RPBS.
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1l.6 According to the Department of Veterans' Affairs’
submission, the decade after 1954 was a time of considerable
contention and lengthy debate between the Guild and the
Commonwealth Government, not only es to the merits of the
price checking functions continuing to be undertaken by the
Guild, but also as to whether dispensing fees and mark-ups
under the RPBS should be aligned with the NHS. At this time
the RPBS payments to chemists were based upon the private
dispensing fees as determined by the various State Branches
of the Guild from time to time. These were virtually
entirely divorced from the basis of pricing and fees
developed under the PBS.

11.7 In 1963 the fees paid by the Commonwealth Government
to chemists under the RPBS were aligned with those paid under
the P8BS, and since that time the two schemes have been drawn
closer together. However the two schemes retain basic
differences, which are summarised below.

MAJOR DIFFERENCES BETWEEN THE RPBS AND THE PBS

ITEM RPBS PBs

. Range of drugs unlimited confined to drugs
listed in the Schedule
of Benefits

+ Quentities and one month's supply, specified for sach

repeats two repeats item
+ Restrictions prior departmental prior departmental
on prescribing approval required approval required for
for specified specified items which
items of limited are for limited use or
therapeutic value are expensivey also

some items are rest-
ricted to specified
purposes which must be
acknowledged by the
prescriber notating
prescriptions 'S.P.!

. Patient nil pensioners: nilj
contribution others: statutory
amount (currently
$2.75)

As the Department of Veterans' Affairs noted in its sub-
mission, none of the above differences have been inconsistent
with the principle of maintaining parity in the pricing
arrangement between the twe schemes.
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11.8 Over the years there has been an increasing trend
for RPBS prescribing to conform to the PBS. Whereas in 1960
PBS items constituted some 60 percent of all RPBS presc-
ription items, by 1980 this proportion had increaesed to 80
percent.

Rationalisation of Resources between Departments of
Veterans' Affairs and Health

11.9 In 1977 some moves were made to rationalise ADP
regources in the health/welfare area. A joint Departments of
Health/Veterans' Affairs HWorking Party was established to
formulate a detailed plan for the processing of chemists'
RPBS accounts. Its report identified certain economies that
could be reslised and, inter alia, led to an agreement
between the two Departments whereby the Department of Health
would take over the pricing and checking functions of the
RPBS on behalf of the Department of Veterans' Affairs, on the
Department of Health's ADP systenm. This occurred on 1 May
1979 in Victeria, and on 1 July 1979 in the other States.
Degirable as this action appears to have been, the PAC notes
that it led to some serious staffing problems.

11.10 The workload of the RPBS pricing and checking
function involved 48 positions in the Department of Veterans'
Affairs, and the Public Service Board agreed to transfer
these to the Department of Health. The New South Wales
Region of the Department of Health was allocated 19 of these
positions, Following the re-categorisation of these
positions (because the Department of Veterans' Affairs was on
a manual system and the Department of Health was on an ADP
system) only four trained staff were actually transferred to
the Department of Health. The Public Service Board played a
major part in these staffing re-arrangements, and it provided
the PAC with details of the circumstances whereby the
Department of Health suffered a major and unforseen staffing
deficit as a result of the change of administrative
arrangements. The result of the re-categorisation led to
only nine of the 19 positions remaining as Clerical
Agsistant; and only four of these nine positions were
actually staffed by trained staff from the Department of
Veterans' Affairs because of an unforseen refusal by maost
staff to accept the offer of transfer.

11.11 As the direct result of the unsatisfactory transfer
of staff, considerable delays in the processing of RPBS
claims occurred. This resulted in numerous complaints and
representations; the Department of Health experienced severe
operational and personnel problems.

11.12 The PAC considers that this was due to lack of
application, foresight and planning. In addition, when the
problem was first emerging the Public Service Board appeared
to have failed to assist the Department of Health in making
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up the numbers. Accordingly the PAC will be recommending
that the Public Service Board and relevant departmepts
conduct thorough investigations and planning when
transferring staff between departments.

Policy on the RPBS

11,13 Since 1963, in accordance with the directive of the
Commonwealth Government, changes in the dispensing fee of the
PBS have been, by convention, automatically applied to the
RPBS. These arrangements have been covered in formal agree-
ments between the Guild and the Repatriation Commission. The
first agreement was made in March 1963 snd the current agree-
ment dates from the end of 1971. The Department of Veterans'
Affairs advised that the 1971 agreement is to be amended.
The agreement is backed by a booklet called 'Netes for Pharm-
acists' which establishes the basis upon which individual
chemists dispense drugs under the RPBS.,

11.14 While the Department of Veterans' Affairs has an
identical dispensing fee structure to that of the Department
of Health under the PBS, the former does not participate in
any meaningful way in determining those fees. It stated that
it has "never been called upon to make submission to, give
evidence before, or take part in the deliberations of the
Joint Committee”. By the terms of Clause 120 of its 1971
agreement with the Guild:

"... the Pharmacist shall ... be paid by the
Commission at the rates which would be applicable if
the particular items were priced in accordance with
the principles of pricing determined by the Minister
of State for Health from time to time under the
National Health Act ...".

11,15 This distancing of the Department of Veterans'
Affairs from sessential administrative aspects of its own
scheme was explored by the PAC during its hearings, and
particularly in regard to the excess payments. At the PAC's
request the Department subsequently prepared a calendar of
relevant events relating to the excess payments issue, and
this is reproduced at Appendix 12. From that document and
the evidence orally given to the PAC it appears that:

. Certain officers in the Department of Veterans'
Affairs became aware via "grapevine rumours" early
in 1980 of the possible existence of excess
payments.

. When the story broke in the press on 14 Februsry
1980, a briefing note for the Minister for Veterans'
Affairs was prepared but held back due to lack of
specific confirmation of details.
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. Two months elapsed before the Department of
Veterans' Affairs was given access to the data on
which to base its estimates of the excess payments
in respect of the RPBS.

. The Department of Veterans' Affairs was not at any
stage made privy to the deliberations of Cabinet
concerning the excess payment.

. Nor was a copy of the 'Report of the Public Service
Board Team' made available to it.

. The Department of Veterans' Affairs was not made
aware of the Minister for Health's first statement
on the excess payments - of 2 April 1980 - until it
read about it in the newspapers.

. When the press started questioning the Department of
Veterans' Affairs - two weeks after the Minister for
Health's first statement - as to its share of the
total excess payments, the Department of Veterans'
Affairs had insufficient data to prepare a
reasonable estimate.

. Data on which to calculate the excess payments was
made available to the Department of Veterans'
Affairs only on the Friday before its Minister's
Monday statement to the House of Representatives.

11.16 These events highlight that, over the years, the
Department of Health has become predominant with respect to
the PBS and RPBS generally, and the Department of Veterans'
Affairs had taken, or been forced, into a back seat role. As
well as the instances noted sbove, the PAC received evidence
that when the Department of Veterans' Affairs was trying to
brief its Minister and was seeking information it was told
that it ought not to make inquiries. The haphazardness of
this episode is illustrated by two examples. First, during
the entire two months between the emergence of the possi-
bility of excess payments and the Minister's speech (February
to April 1980) there was, according te the Department, no
correspondence at all on the subject. Second, the Depart-
ment, to its credit, sought its own legal opinion from the
office of the Crown Solicitor on what its situation might be
regarding the excess payments. It received some oral advice
but is, almost five months later, still awaiting written
confirmation of that advice.

11,17 A similar sense of distance from events was per-
ceived by the PAC during its investigation of whether the
Department of Veterans' Affairs participated, or wished to
Barticipate in, the actual fee determination process. The
epartment of Veterans' Affairs advised that it did not have
a need nor did it wish to participate in the Joint Committee
deliberations: 92



.o+ Wwe do not feel that as a Department ... we would
be able to bring a level of expertise to that
Committee over and above that already available
within the Department of Health, We are still of
the view that we do not see a need to pursue
representation on that Committee”.

11,18 Considerable evidence was produced to support the
view that the close alignment of the RPBS with the PBS, the
taking over of some administrative and processing tasks of
the RPBS by the Department of Health, and that Department's
predominance in the various negotiations over prices of
pharmaceuticals and dispensing fees had resulted in more
efficient and effective management and considerable savings
in ADP costs and by unifying processing staff.

11.19 The PAC endorses these conclusions, and ip its
following recommendations proposes that the respomsibilities
of the two Departments should be made clearer, with the aim
of benefiting them both, and avoiding some areas of potential
and actual deficiencies of management and ADP processing.
The PAC considers that its recommendations would enable
greater economies and efficiency to be achieved, and that
some further staff savings might be possible if the
Department of Veterans' Affairs ceased to handle those
administrative functions already carried out by the
Department of Health, and on which the Department of Health
could deal directly with 'customers'.

11.20 The above changes can be achieved by means of admin-
istrative arrangements, and require no alterations to legis-
lation. The PAC notes that, based on & supplementary paper
on staffing provided by the Department of Veterans' Affairs,
there are currently almost 70 staff available in its Central
Office and State Branches to continue the policy and liaison
work proposed above, should that number prove necessary,

Recommendations
(i) The Department of Veterans Affairs retain polic
control aover the Repatriation PharmaceuEIcaf

enefits Scheme.

(11) The Department of Health be given total respon-
sibility for the administration and claims
processing of the Repatriation Pharmaceutical
Benefits Scheme.

(1id) The Department of Health integrate the adminis-
tration and processing of the Repatriation
Pharmaceutical Benefits Scheme with the Pharma-
ceutical Benefits Scheme so as to achisve the
utmost economy commensurate with sound management
and high standards of service to thase submitting
claims. 93



(iv)

(v)

A Joint Department Liaison Committee on Repatria-
tion Pharmaceutical Benefits Scheme matters be
established to provide formal communication and
consultaticn between the Departments of Veterans'
Affairs and Health.

The Public Service Board together with the
various staff Associations, review poliries and
procedures for the transfer of staff between
departments in order that staff transfers are
canducted smoothly and efficiently. The results
of this review are to be advised to the PAC in
1981,
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APPENDIX 1
DATES O N N
ASSISTANCE TGO THE COMMITTIEE

During the course of the Inquiry hearings were held as
followss

In public 25 June 1980 Canberra
26 June 1980 Canberra
15 July 1980 Canberra
16 July 1980 Canberra
23 July 1980 Sydney

In camera 23 July 1980 Sydney

The following witnesses were called and examined by the
Committee.

Or Geoffrey Earle Brooks, Director,
(Treatment Policy Development), Department
of Veterans' Affairs, Canberra

Mr John George Burt, Assistant
Director-General, Automatic Data
Processing Branch, Department of Health,
Canberra, Australian Capitsl Territory

John Kelvin Cornish, Acting Assistant
Statistician, Australian Bureau of
Statistics, Cameron 0ffices, Belcannen,
Australian Capital Territory

Mr Robert Paul Davies, Director, Health
Research Division, Pharmacy Guild of
Australia, 30 Strickland Crescent, Deakin,
Australian Capital Territory

Miss June Drury, Computer Systems Operator
(Grade 2), Department of Health, Canberra,
Australian Capital Territory

Mr Danald Mervyn Gibbons, Executive Director
and Public Officer, Pharmacy Guild of
Australia, 30 Strickland Crescent, Deakin,
Australian Capital Territory

Mr Edward Keith Graver, National
Vice-President and Chairman, National Health
Committee, Pharmacy Guild of Australia, 30
Strickland Crescent, Deakin, Australian
Capital Territory

Dr Gwyn Howells, Director-General, Department
of Health, Canberra, Australian Capital
Territory
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Mr Graham Alexander Ingerson, National
Vice-President, Pharmacy Guild of Australia,
and member of the National Health Committee,
30 Strickland Crescent, Deakin, Australian
Capital Territory

Mr Leslie Ion, Acting Assistant
Director-General ADP Branch, Department of
Health, Canberra, Australian Capital
Territory

Mr Louis William Lane, First Assistant
Director-General, Management Services
Division, Department of Health, Canberra,
Australian Capital Territory

Mr David Colin Leaver, Acting First Assistant
Statistician, Australian Bureau of
Statisties, Cameron Officer, Belconnen,
Australian Capital Territory

Mr Richard Thuell Lord, Director, Pharmacy
Inquiry Secretariat, Finance, Pharmacy
Earnings and Projects Branch, Department of
Health, Canberra, Australian Capital
Territory

The Hon. Mr Justice J.T. Ludeke, Chairman,
Joint Committee of Pharmaceutical Benefits
Pricing Arrangements, Department of Health,
Canberra, Australian Capital Territory

Mr Brian John Meredyth, Assistant Secretary,
Department of Industry and Commerce,
Canberra, Australian Capital Territory

Mr George Thomas Miller, First Assistant
Commissioner, (Management Services),
Department of Veterans' Affairs, Canberra

Mr James Sinclair Millner, Chairman and
Managing Director, W.H. Soul Pattinson and
Co, Ltd, 160 Pitt Street, Sydney, New South
Wales

Mr John William Muir, First Assistant
Commissioner (Treatment Services),
Department of Veterans' Affairs, Canberra

Mr Alan Alexander Russell, National President,
Pharmacy Guild of Australia, 30 Strickland
Crescent, Deakin, Australian Cspital
Territory
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Mr John Franklin Scown, National Counsellor,
Pharmacy Guild of Australia, and member of
the National Health Committee, 30 Strickland
Crescent, Deakin, Australian Capital
Territory

Mr John William Shaw, Assistant
Director-General, Finance Pharmacy Earnings
and Projects Branch, Department of Health,
Canberra, Australian Capital Territory, and
member of the Joint Committee on
Pharmaceutical Benefitis Pricing Arrangments

Mr Arthur Edward Shields, Assigtant
Director-General, Pharmaceutical Benefits
Branch, Department of Health, Canberra,
Australian Capital Territory, and member of
the Joint Committee on Pharmaceutical
Benefits Pricing Arrangements

Mr Francis Robert Somes, First Assistant
Secretary, Department of Industry and
Commerce, Canberra, Australian Capital
Territory, and member of the Joint Committee
on Pharmaceutical Benefits Pricing
Arrangements

Mr Kenneth Edward Walker, Consultant to
Pharmacy Guild of Australia and a member of
the Joint Committee on Pharmaceutical
Benefits Pricing Arrangements, Pharmacy
Guild of Australia, 30 Strickland Crescent,
Deakin, Australian Capital Territory

Mr John Mervyn Wark, First Assistant
Secretary, Social Security Division,
Department of Finance, Canberra, Australian
Capital Territory, and member of the Joint
Committee on Pharmaceutical Benefits Pricing
Arrangements

Mr Gregory Allan Woodward, Assistant

Commissioner (Finance), Department of
Veterans' Affairs, Canberra
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APPENDIX 2
SUBMISSIONS AND EXHIBITS RECEIVED BY THE COMMITTEE

Department of Health, submission of 12 June 1980

Department of Veterans' Affairs, submission of 10 June
1980

Agreement between the Repatriation Commission and the
iggﬂmecy Guild of Australia, submission of 17 June

Pharmacy Guild of Australia, submissiocn of 17 June 1980

Joint Committee on Pharmaceutical Benefits Pricing
Arrangements, submission of 13 June 1980
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APPENDIX 3

Statement by the Minister for Health

to the House of Representatives,

2 April 1980.

PHARMACEUTICAL BENEFITS
Minisierial Statement

Mr MacKELLAR (Wirringah—Ministes. for
Health and Minister assisting the Prime
Minister)=by leave—Honousable members will
recall that 1 have been asked in recent weeks to
confirm or deny that aa ‘overpayment” has been
made to chemists in Australia for the supl:ly of
ph ical benefits, I indicated that the in-
quiry being undertaken by Mr Justice Ludcke
and’ the Joint Commitiee on Pharmaceutical
Benefits Pricing Arrangements had not been
finuliscd and until it was finaliscd it would not be
appropriate for me to comment on the media re-
ports. Though Mr Justice Ludeke has not yet
made his determination, the Government now
has additional information which it believes

should be made available to the Parliament.

Late fast year the emerging results of an in-

?uiry into pharmacy earnings, costs and profits
or the financial year 1977-78 suggesied that an
‘excass payment” situation might exist in relation
to fees puid by the Commonwealth for the
dispensing of prescriptions under the national
health scheme. The Government was originally
conceracd to ensure that payment (o chemists for
dispensing prescriptions should be at a level
which is appropriste to cost struciures and
reasonable returns. But on learning of this poss-
ible excess payment situation, it also became
concerned to arrive at an independent assess-
ment of how this possible ‘excess payment’ situ-
ation could have arisen. Accordingly, the
Government asked for a report from the Public
Service Board covering the ciscumstances which
led to the potential for ‘excess pamems' 1o be
made to chemists; the extent 10 which responsi-
bility might be auributed; and any appropriatc
action,

The Public Service Board sct up a team com-
prising one of its senior officers, and senior
officers from the Department of Finance and the
Auditor-General’s office. The team was respon-
sible to the Board for the duration of the exercise
and jts rezon was made availuble through the
Board to the Government, The report of the Pub-
licService Board team indicates thatif the Chair-
man of the Joint Commitice had made a deter-
minaton solely on the basis of inforatadon
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flowing from the 197778 inquiry which became
available late last year, ‘excess gaymems' of
$93m or $173m, depending on the method of
assessment, would have accrued between 1 July
1976 and the end of December 1979, It also indl-
cates that ‘excess payments® of $12m or $62m,
onee again depending on the method of assess-
ment, would have occurred between 1973-74
and 1975-76 on this same basis.

The ‘excess payments’ of $12m in 1973.74
and 1975-76 and $93m from 1 July 1976 0 31
December 1979 were assessed on'the basis of
what would be an appropriate level of remuner-
ation for un ‘average® pharmacy. The *excess
payments’ of $62m in 1973-74 and 1975-76 and
$173m from 1 July 1976 to 3} December 1979
were assessed on the basis of what would be an

ppropriate level of ion for an ‘econ-
omic’ pharmacy under which the influence of
small, less cconomic pharmacies on the cost
evaluation is lower than in relation to the *aver-
age’ pharmacy approach. [ should stress at the
outset that these sums of money are not over-
payments which are recoverable at law.
Amounts determined by the Minister prior to
Junuary 1977 and by the Chairman of the Joint
Committee since then have been legally made.
This has been confirmed by advice from the:
Attorney-General’s Department, The Govern-
ment and the body representing chemisis—the
Pharmacy Guild" of Australin—~have also
received separate fegul advice that thesc ‘excess
payments’ cannot be recovered,

[ would further emphasise that in arriving at a
decision on the level of chemists* remuneration
based o the 1977-78 inquiry daca, the Chair-

ittee will obvi

later statutory—bodies, supporting units and de-
paniments, is equally complex, For this reason [
trust that honourable members will bear with me
as | provide some of the more important back-
ground which emerged: from examinations by
officials, the Public Service Board wam and my-
selfof the pertinent papers.

There have been three major inguiries carried
out 10 date to assist in muking determinatons of
amounts payable to chemists for pharmaceutical
benefits supplicd under the nutional health
scheme. The inquiries were carried out in respect
of the financial years 1964-65, [972-73 und
1977-78. They all basically involved an inquiry
bya ittee made up of fep ivesofthe
Pharmacy Guild and the Government, the com-
mittee being chuired by an independent
chairman,

The comprehensive munner in which the in-
quiries were designed and casried out meunt that
it took some considerable ume after the inquiry
year before figurcs became avatlable for use in
the making of a determination. Between inquir-
ics updating arrangements have been applicd to
take aceount of chemisty' changed cost and price
structures, The inquiry' results provide base
figures on curnings, costs and profits of phar-
macics and are used as a busis for reviewing the
tevel of remuncration paid to chemists for the
supply of pharmaceutical benefits, The level of

prises a di ing fee and a

k-up on good k-upis a g of

the list price of goods to chemists, currenty

25 pee cent in relation to ready-preparcd
pharmaceuticals,

The 1964-65 inquiry was conducted by the
int C on Ph ical

maun of the Joint C ly con-
sider other factors put before him in Joint Com-
mittce which are relevant to the outcome of the
inquiry. These ‘excess payments’ figures can
thersfore be seen to be notional only. They are
auributable to the following factors: An error
which occurred in 1974 in the translation of the

Joint i Bencfits
Pricing A under the chai hig;
of Sir Walser Scott. This inquiry followed muny
years o it { be-

tween the members of the Pharmacy Guild and
Government representatives. During the years
prior to 1964, considerable difficulty had been

: into p
specifications 1o be used for allocating labour

: d in arsiving at aa acceptable formula
for d ining i for the

costs; and the mcthod of updating
determinations.

My inquiries suggest that by far the greater
share of the nouonal excess payment is due to the
error which occurred in 1974, For this reason |
intend 1o focus first, and in particular, on the cir-
cumstances surrounding shat error. The error
itself, which I shall describe later, occurred in an
area of derable technical plexity. The
working envi including relationship
between the relevant Minister, gdvisory—and

for chemists, It was ugainst this background that
the Guild in Fchruurg 1965 proposed that an in-
quiry be conducted by an indcpendent firm of
consultants to provide factual intormation on the
costs of dispensing Natonal Heulth Service
prescriptions.

The 1964-65 inquiry failed to substantiate an
increase for chemists and to provide the expected
factual information on which to base fuwre in-
creases in remuncration, By early 1972 the Guild
and the Government had reached an impasse
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which could only be overcome by another in-
quiry basgd on more modern concepis of statisti-
cal analysis and beter design based on the lim-
ited experience gained from the 1964-65 inquiry.

Prime Minister was informed in mid-July 1975,
of the situation by his Heaith Minister. In doing
so the then Minister was concerned 1hat one
likely dquign of the inquiry could be an increase

At the same time a small increase was ap

in ch dated 0 | Jul

H , POV
in the level of remuneration as an interim
meusure,

Agreement was subsequently reached that a
new inquiry should be udertaken with respect to
the financial year 1972.73. It was originally
expected that this inquiry would be finalised by
March 1974, When the March 1974 *deadline’
was not met, the Government came under strong
pressusc to finalise this mauer quickly. The re-
sultant problems were cxacerbated by the
difficultics involved in getting ient skilled
staff for undertaking the very complex work in-
volved in the inquiry. But the report did not be-
come uvailable untl May 1975-some three
years after the inquiry was initiated.

The time constraint, pressures and ‘pathfind-
ing’ involved in this inquiry are obvious. But they
should be secn in perspectve. [n order to do so, 1
need to explain the arrungements which then
existed for the conduct of the inquiry~as these
are different in certain macerial respects from ar-
rangements which now apply.

In this period—indced, until 1976-th
exsted 2 non-statutory commitiee know as the
Joint Committee on Pharmacegutical Benefits
Pricing A is C i was
charged with responsibility for advising the Min-
tstr for Health on matters relating to the pricing
and supply of pharmaceutical goods. The Com-
mittee comprised four representatives of the
Pharmacy Guild, and four government

P i from the Deg of
Health and onc from the then Treasury~and an
independent Chairman. The Chairman’s role
was very much akin to that of a conciliator. The
Chairman attempted to reach agreement where
differences of view existed, Where these
differences could not be resolved, the Minister
for Health was the final atbiter. The role of the
Minister is important to remember as this point
assumes partcular relevance later when the
goverament of the day took decisions which

1973 which would havc involved a substuntiil
charge to revenue,

The then government decided in July 1975 10
wind up the {972-73 inquiry and agrecd to anin-
crease in chemists’ ion. H the
Guild was not satisiied with the outcome of the
inquiry. It particularly objected to the fuct that
the govemnment of the diy did not accept the
Chairman's recommendation 1n that it decided
firstly to exclude goodwill from calculutions 1n
relation to this issue and, secondly, to anulyse the
tesults of the inquiry on the *economic pharmacy
approach’ | referred to earlier. The Guild con-
stdered that its objections warrunied consider-
ation of whether action should be taken in the
High Court of Australia on this matter.

The records indicate that when the caretaker
Government assumed office in 1975 the then
Health Minister was bricfed on the inquiry.
There was no suggestion during that bricling of
any doubts about the reliability of the inquiry
data, Later briefings of the Minister in January
1976 and of the Prime Minister (Mr Malcoln:
Fraser) in February 1976 once again did not
raise any doubts about the reliability of the in-
quiry data, There was, however, some uncasiness
among officials at the tme about figures relating
to the question of the treatment of costs of goods
sold in the inquiry which led them to initiate
another survey on this particular aspect. Results
which became available in July 1976 revealed an

error of 8¢ per item for 1973-74 and $c peritem
for 1974-75, On establishing this, the base data
for future updating was for sub

years.

During 1976 there were further discussions be-
tween the Government and the Guild. These dis-
cussions were conducted in the context of a High
Court writissued by the Pharmacy Guild in April
1976, At the end of 1976 agreement was reached
between the Government ard the Guild on o
new In summary this involved:

were not in accord with the advics of the
Chairman,

As | have said previously, pmeessing.el‘ the

The amendment of the National Health Act
to empower the Chairman of the Joint Com-
mittee an Pharmaceutical Benefits Pricing Ar-

i ists’ rates of re-

1972-73 inquiry was lengthy and
and the Government was under strong pressure
to finalise the mauer, Indeed, towards the end of
1974-75 the President of the Pharmacy Guild
felt sufficiendy concermned about the matter 10
press for a decision. As I understand it, the then

muneration for the supply of pharmaceutical
benefits.

The Chairman would be a Deputy President
of the Conciliation and Arbitration
Commission,
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The determinations made by the Chairman
would be binding on the Government as well
ason the Pharmacy Guild and its members.

The Pharmacy Guild would withdraw its
High Court writ.

The Pharmacy Guild would agree to forego
past payments which it believed were owing to
chemists from past unsettled inquisies.

The Guild accepted that an offer made in
April 1976 by the Government to increase
chemists” professional fees by Sc from | July
1973 had been withdrawn,

A new inquisy into pharmacy earnings, costs
and profits ?vould be gam'ed ocyul in 1977-78 10
obtain up-to-date data for further reviews of
chemists® rates of remuneration,

A 6eincrease in fees was to be paid from |
July 1975 and a further Sc from | January
1977, .

In December 1976 the National Health Act
was amended to provide for the establishment of
a Jomnt Committee on Pharmaceutical Benefits
Pricing Arrungements comprising four govern-
ment officials, four nomi of the Pt

expected would be validaied by the 1977-78
inquiry.

With the Joint Commiutee operating on ihe
basis of conclistion and faving several ambi
claims presented by the Phasrmacy Guild to in-
Creasc femuncration by up to 60¢ per prescrip-
tion, the Government officials felt obliged to
present a tough counter proposition which
adopted the position that the figures available
purposted 1o show a posibl I: . The
Chairmanin the absence of firm cost information
from cither party decided that the marter could
not be sesoived unul the 1977-78 inquiry had
been completed.

The excess payment figure prescnted by the
government officials—which was claimed to be
23¢ per item~wus based on 1 sumber of assump-
tions, some of which were subsequently scjecied
by the Chairman for inclusion i the processing
of the 1977-78 inquiry. 1 should stress that this
figure cannot be, nor should it be, related to the
outcome of the 1977-78 inquiry. As I'suid earlicr,

ol

Guild of Australia and an independent Chair-
man, The Chairmun of the Joint Committee in
luation with the C i bers was
charged with the responsibility for determining,
at the specific requestof esther the Minister or the
Pharmacy Guild of Australia, the level of re-
muncration to be paid to chemists for the supply
of phurmuceutical benefits to the public. The
Chairman’s determination was to be binding on
both the Government and the Guild. In addition,
where made a i
dation 10 the Chairman his

it simply represented an mwal bargai 5-
ition for discussion in the Joit Commuttee at that
time,

In Fcbruary 1978 the Chairman, after
considering the cases presentcd by Guild und
Government representatives, declined (o ap-
prove an increase in the fee level. But in May
1978, on the basis of updunng procedures, the
Chairman made a determination granting an in-
crease of 9¢ in fee leve) with effect from ) July
1977. On 19 May 1978 he made a further deter-

ination reducing the mark-up on cost of goods

was 1o
accord with that recommendation,

Mr Justice Ludeke was appointed Chairman
on 13 January 1577 and planning for the
1977-78 inquiry commenced under the acgis of’
the new statutory Joint Committee at that time,
In April 1977 the Chairman of the joint com-
mitee determined that the level of chemists’ re-
muneration should be increased by 12¢ per pre-
scription on and from 1 July 1976, The decision
was afs0 taken to introduce a new method of
updating fee levels,

In 1977 the Pharmacy Guild had advanced
several proposals for varying amounts each of
which, if agreed to, would have signficantly
ncreased the then current fee Jevels. These cases
were the result of the Guild s dissatisfaction from

B
sold, and increasing the fee level to compensate.

In September 1978 consideration was again
given to representations from the Guild thai an
Increase be granted, Government officials stated
that they were unable to agree to a further in-
crease and that there was a need for the Come
mittee to approach the question of future in-
creases with considerable caution because of the

ssibility of an excess payment, as might have

cen expected. The Chairman sought an indi-
cation from Guild representatives on what the
Guild's position would be if the 1977-78 inquiry
results demonstrated that an cxcess payment
situation existed. He had carlier indicated that
there wore siill considerable uncertainties 10 be
resolved in the 1977-78 inquiry and that if there

the fadure 10 reach onthe of
the 1972.73 inquiry. The Guild’s aim was to
e.tablish an ble level of i

which could be updated during the course of the
1977-78 inquiry and which it coanfidenily
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sidered it could be adjusted retrospectively to |
July 1976. The Chairman requested the Guild 10
make its views known at the next Joint Com-
mittee meeting, He then determined an increuse



of Sc per preseription, with effect from { July
1977, on the basis of the updating proccdures.

On 17 March 1979, after further processing of
the inquiry data, my predecessor was informed
by his Department of the real prospect of an
excess payment situation existng, Mr Hunt
sought urgent di ions with senior coll
and agreement was reached that every endeav-
our should be made to expedite the results of the
1977.78 inquiry because of the absolute necess-
ity for informaton to put beyond all doubt the
yueston of whether or not un excess payment
sttuauon existed, [t was also agreed that any
further increases in remuneration should be
stroagly oppused in Joint Committee, pending
the resolution of the excess payment question,
and that "lj’{:“’l’"“‘c acuon should be taken in
the hight of the Chairman's determination on the
1977-78 inquiry.

The Joini Committee reached decisions on the
numerous mattess necessary to finulise the
processing of the data gathered during the in-

spot checking sysiem operated in relaton to all
work but these checks did not reveal the errorin
the specification, It appears that testing was car-
ried out 1 respect of individual components of
the system but certain test data relating to the
particular area could not be checked because the
sysiem design was such that certain necessary
ratios could not be made available. A check
against sample manual calculations, which wus a
feature of the 1977-78 inquiry, was not carried
ousin respectof the 1972-73 inguiry.

As [ suid carier, there were severe stlling
shortages during the lutter purc of 1974 and carly
1975 when testing was being carried out, T
should add thas unavoidable movement of ces-
tain key stail also took place at that time, The
complex relationships which existed between the
Chairman, the Joint Committee, its sub-

mmi its iat and def i
units, and che tight timetable which applied,
should also be borae in mind when constdering
how this. error arose, 1 think honourable
should be aware that a great deal was

quiry, This was pieted during the N
1979, Later, following analysis by the secretariat
to_the Jaint C I and by dey

officers, the problem which 1 now describe be-
came cvident. A comparison of the 197778 in-
quiry results with the upduted 1972-73 figures
disciosed a disproportionate increase in labour
costs as they applied to the retail side of chem-
1518’ operations as against Jabour costs involved

learnt from the problems that the 1972-73 in-
quiry revealed particufarly in refation to any
umetable that might be involved 1w collecung
and interpreting the necessary datu.

Flowiny from this expenence cestain import-
ant changes were made in the design of the
1977-78 inquiry, panticulatly in relation to the

in dispensing. | must reiterate that this compari-
son could only be mude after the 1977-78 results
became available.

An investigation into this error showed that it
had occurred in the translation of certain statisti-
cal specifications into ) based systems
specifications to be used for allocating labour

p P The main changes were:
The 1972-73 inquiry was used as a bench mark
against which the development of the 197778
inquiry could be tested; the specifications which
set out the methodolagy for the 1977-78 inquiry
were expressed in plain English—not muthemat-
ical terms—which reduced the complexity of the
ix:_quuy and theref inimised the ibility
o

costs for the 1972-73 inquiry. The comp o+
gramme written from these specifications failed
specifically to allocate retail fabour costs, which
were then automatically allocated in the same
proportion as dispensing lubour costs. The result
of this misallocation was that the costs auributed
to National Health prescriptions were inflated
and the costs auributed to the retail sector of
pharmucy were proportionately lowered. In the
final analysis the inquiry showed an increase in
the level of remuneration much greater than that
which would have applied if the error had not
occurred, The error was made by one of a
number of programming stafl provided by a firm

: and revised p al-
lowed the adoption of a better timctable for de-
velopment, testing and checking of the various
componenis of the inquiry, In addition, & higher
level of co-ordination was possible between the
areas involved because of the expericnce gained
in the carlier inquiry.

Members may ask why some of this experi-
ence was not obtaincd from the 1964-65 inquiry.
The simple answer is that the first inquiry, as ¥
mentioned earlier, was carried out by an
independent firm of consultants and the Joint
Committee exercised only a supervisory role.
This meant that the Department did not ohtain
fiesteh ;i

which hud contracted to supply the Dep

of Health wath the services of seven consultants
for a number of automatic data processing proj-
ects. The consultant worked under the immedi-
ate supervision of departmental ADP stafl. A

f in the design and conduct
of a major inquiry of this nature which could
have been used in determining the arrangements
made for the 1972-73 inquiry. What all thus
means is that we were able t apply checks and



batances to the 1977-78 inquiry—panticularly in
the development stages—which, with the beaefit
of hindsight, should have been applied to the

1972-73 inquiry.
In addition to the problems of setting a new
fevel of remunceration on the basis of the tnquiry,
bl also d in the updating of re-

validating data used in the making of determu-
natons; thirdly, that changes be made in ar.
rangements for updating fees payable to chem-
ists: fourthly, that alternative arrungements be
made for the conduct of major reviews, that is,
the possible use of more frequent butsmalles sur-
veys: fifthly, that ways be found 10 legaily bind
individual chemists in relation (o determinations;

govemments have been aware of these prob-
Tems. There has also been general recognition of
the nzed to strike a reasonable balance between
claims of chemists for regular updating of fee
levels o f for inflationary p

and structural change in relation to the operation
of pharmacies and the need for payments by the
Commonwealth fo be kept at levels which, nat-
urally, are clearly justified. To help meet these
problems acuon’is at present being taken by
officers of relevant departments to devise a set of
appropriate labour indices which can be used for
updating purposes, At this stage the most fruitful
area of Inquiry would seem to involve the use of
aw wd wage rutes with necessary weightings for
pasucular occupations. This has only become
possible with the recent availability of the
1977-78 inquiry results. With this information
we are now able to compare actual pharmacy
vosts with a forecast labour cost using an average
weckly carnings based mndex, or other indices
now judged to be more appropriate such as an
award rate index related specificatly to the phar-
macy area,

1 now return to the investigation madc by the
PublicService Board team, That snvestigauon in-

sixthly, that consideration be given 1o the possi-
bility of treating NHS and repatriation phar-
maceutical benefits in totat in assessing fees and

k with p al for reduction in Com-
h outlays; and ly, that the roles
and lines of responsibility between the Chair-
man, the Joint Committce, (he sub.commattee,
the seesetariat and the Department of Health be
clearly defined. The Government concurs with
these lations and has i ! the
Board to take appropriate action so that in future
every effort will be mude to ensure that there 1s
no recusrence of the type of error made in the
1972-73 inquiry analysis arrangements, cither in
the Depantment of Health or elsewhere in the
Government sector. This action is now being
undertaken.

Mr Deputy Speaker, [ realisc that tonight I
have taken honourable members through a com-
plex and accessarily detailed series of everus
extending over many years, | can well under-
stand that members might wish to have the op-
poriunity to explore the mutter further, However,
to facilitate informed discussion the G
believes that there would be particulur advan-
:gge if the matter was to be referred to the Joint

al

dicates that there docs not appear to be
of criminal action by any person in connection
with the matters reviewed, Having regard also,
among other things, to the difficulties which were
then eucountered by Government officials at
critical imes during the period under review, the
tcam did not consider that there was evidence of
negligence or misconduct which would warrant
action against any individual. My own

inath far is it has gone~—has given me
no reason o disagree with thuse conclusions.

The Public Scrvice Board team also made a
number of suggestions. In summary these are:
that firstly, all departments and authorities be

inded of their responsibility for the adeq
of standards, including controls and checking
procedures, covering the development aLnd oper-

on Public A for
and report. In doing so, the Government invites
the C ittee to make dations on
how inistrati could be tightened

up beyond those changes suggested in the report
of the Public Sesvice Board tcam. The report of
the Public Service Board wam will be made
available on a confidential basis 10 the Com-
mittce. The Goverament also believes that the
report should be forwarded to the Auditor-
General. | have written to the Committec and the
Auditor-General advising them of this. I seck
leave to table capies of these letters.

Lcave granted.

Mr MacKELLAR~I wish to conclude my
statement on this issue by emphasising that it is
an extremely difficuls arca. It has caused success-

ation of puter-based  syst team
noted that action had already been instituted in
the case of the Department of Health: that sec.
ondly, similacly dep and authoriti

should be reminded of the need for adequate
systems and procedures for checking and

ive g for some 15 years significant
difficulties which have had to be bome because
of the importance of the pharmaceutical benefits
scheme to all Australians. The technical prob-
lems involved led to the error 1 have described
tonight in this statement. On confirmation of the

cxistence of this error, the Govemment acted
swiftly to discaver the reasons for ftand instigate
appropriate action to ensure that every action
wil} be taken in future to prevent the recurrence
of this or similar errors.
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APPENDIA 4

Speech by the Minister for Health
to the House of Representatives,

21 april 1980.

PHARMACEUTICAL BENEFITS:
RIEFLREN IO JOINT COMMITTEE
OF PUBLIC ACCOUNTS

Mre MacKELLAR (Warsingah-~Minister for
Heulth) (5.34) -1 move:

Pt e anesmstames soronnding the quesiion af *eaces,

nts” el onder tie Phasmaceatwisl Benenits Schene
aut 1 the statemens of the Minister for Health 1o the
e R s es on 2 Apal 1980 gad ander the Ree
Pttt | ot al Heneiits Seheme, wnd he qoeston
of whether the rles utit adtmmsaraive prnesses should he
et reek in the hiphit of the sation Jeserbed in the skasemens
be seferred o the Jons Commites of Pobhie Accuunts for in-
quiry and report.
As oaougable acibuers will recall. 16 my siate-
went of 2 Aprit Just | set out the dewils ol the
cwnstances suirounding this mauer. As | stased
a1 thag time, this matter arose beesuse of the fol-
lowing factors: An error which oceurred in 1974
in the translinion of certan statistical specifica-
uuns 1o he used fur attocaung pharmaey tabour
costy when determining the formula for caleulat-
ing the size of the fee for dispensing items under
the pharmaceutical benefits scheme and the
method of updating the fee.

Honourable members will recall thae in my
statement 1 noted that my inquirics supgested
that by fur the greater share of the blame for why
this sitwation F1s oceurred can be aurbuied o
the error which oceurred in 1974. As 1 noted at
that time, the whole question of th,
fee 1o pay 1 chemists for dispensing ite
the phurmaceuneal benefits scheme is an ex-
tremely techmical and complex one wnd the prob-
lems anavolved werd exacerbuted by severe
staffing shorages duning the latter pan of 1974
andearly 1975,

fhe adiemisiraon of the phasmacentival
Doaehts sheme has cansed dicessive goy
wems for same 15 years sigmificant difficufties
which Bave had o he hure beeanse of the im-
pitune of the scheme o all Ausralians,
partcularly pensoners. Mhese dificalties led 10
the suuation that | desribed in my earlier state-
ment which eaisied under succésive govern-
mens fiom 1973-24,

On leusning of this situanon, the Gosernment
acted swilly to discover the reasons why it ve-
curred and to insigute approprisie dction
ensure that every step will be tihe futsiee 10
prevent the recurrence of this or similar ertors,
As part of this action, the Guvernment called for
o report from the Public Seovice Buard vn the
matier. The Bourd in turn set up a team of senor
officers to investigate the mattes, which repuried
prompily to the Government. The Public Service
Board teum hus made 4 number of suggestions
a5 10 what action should be insugated 1 cosre
that everything pussible is done in future 1o pre-
vent the reeutrence of this or similur errors 10
wther arcas of government, A suminary of those
suggestions was contained in my statentent of 2
Aprit lust,

As 1 also stated ut that time the Government
believes that there would be particalar advan-
tagge 3" this matier was referred 10 the font Com-
mittee of Public Accounts for cxumination and
report. The Government considers that the Com-
mitiee’s examination of the Public Service
Baurd’s mandata computer scheme has allorded
its members with a pasticularly high espe
computer matlers. As I abo stated on 2 April last,
in referring the matter 10 the Commitice, the
Government invites it to mahe recummendations
on how administrutive processes cun be tight-
cened up beyond those chunges suggesied in the
teport of the Public Service Bourd team.

Honourable members should be aware thay
when making my statement on this matier on 2
April [ did so because of the Government s firm
belief that the full facts surrounding this matter
should be laid before Parliument and the people
of Australia. The Government has, in the sume
spirit, decided 1o refer this matter 1o the Publie
A s Commi itice on which
members from both sides of Parliamem are
represented=for examination and report. The
wide terms of reference decided upon similasly
tefiect this view of the Government. T am sure the
Committee s report on this matter will fully meet
the Government’s expectations.
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APPENDIX 5

Speech by the Minister for Veterans' Affairs
to the House of Representatives, 21 April 1980.

Mr ADERMANN: (Fisher~Minister for Vet-
erans’ Affairs) (5.38)—1I suppont the initiative of
my welfeague e Monster for Healih (Mr
MacRellar) m proposing that the Somt Com.
mtee of Public Aconnts be ashed 10 inguire
im0 and repost on all the circunstances sur-

Jing the ¢ 1 of pay s side uider
hutly the phannaceuiical benefits schene and
onder the repatriation phasmaceuica) benefits
scheme,

Avomiplex problem has emerged; itis capable
of varying wneepretiions, This is an important
matter not only involving @ great deal of money,
butalso with implications for the means of deliv-
ery of a vital component of the Australian health
e system e the Government would
want the Parliwment 10 be infurmed, both in re-
Tation 10 the fact of the payment and how it was
wrnved at, and becavse there are difficultics 1n
speailying a simple quantum, it will be of con-
siderable benefit i the Pagliument, 1o (he Minis-
ters invabsed and 1o the depasinenis to have the
Jumt Conmuice of° Public Accounts search out
the detmled, selevant facts i an ohjecuve
sanner.

The Joint Commitice of Public Accounts has
proved itsclf over very many yeurs 1o be a very
responvible and searching body, and is ideall
placed 10 exaniine ths complex problem in detail
and (0 establish not only how the present di-
lemmi aeeurred but also whether the current ad-
mimistrauve processes are at fault and whetheror
not they ought 1o be aliered, In fuct T have pre-
viously had the privilege of serving on the Joint
Commutiee of Public Accounts and 1 would be
wonlident of the Committee’s ability o present
this Purhament with a full and even-handed re-
port. This 1s not 1o withdraw in any way fium the
advice already provided 1o tns Parliament by
my colleague the Minister for Huealth or me.
When a problem of this megnitude arises, it must
be dealt with urgently and brought to aotice with
4l honesty That is eaactly what the Minister fur
Heahth and [ have done.

I tahe this opportunity to’update the infor-
manon available to the House in regard 1o the
application of the chemist’s remuncration for-
mula 10 the Depariment of Veterins* Affairs. In
answer 10 a question by the honourable memher
for Seullin (Dr Jenkins) on 17 April, ] ach.
nowiedged that the silvation deseribed by the
Muster fae Headth ta hus statesmient to this House
on 2 Apnl had an application to paymenis 10
chemists under the repatriution pharmaceutical
benefits seheme, and indicated that § hoped to be
in 1 povuon very soon 1o make 2 quantification
of such uppliceusn.

My Depurtment iy now provided mie with sts
best pussible estimate of the “excess payment®
whieh can he considered to have been incurred in
payments (o pharmacists under the repatriation
pharmaceutcal benefits scheme. Before an-
nouncing these figures to the House, there are
some gencral comments § should like to make. In
the first place, | make it clear that, as Minister for
Velerans® Affairs, 1 became aware thist ¢ siu-
ation of some cancern relating 10 puyments to
chemists under the NHS formuly had srisen in
relation to the national health scheme whea this
wus reporied (0 Muusters by the Ministcr for
Health during February, and thag [ was advised
by my Department at 1 think about the same
time that there was a flow-on effect in relation to
the repatsiation prescribing. AL that stage, the
amount of any excess payment under the
national health arrangemenis had not beea
finally quantified, and there was no busis upon
which the impact on repatriation prescribing
could be ly determined, As | ioncd
in the House lust week, T was not prepured to
provide speculative estimates until § was more
confident that these figures were as accurate as
possible, Such figuses have become available 1o
me only within about the last 48 hours or, more
specifically, over the weekend.

1 should reiterate the point thas I made in my
answer last week to the question by the honour-
able member for Scultin, The sume dispending
fees as are fixed from time to time under the
National Health Act are ulso applicd to similar
services provided under repatriation p ibing
arrangements, It has been a mauer of Govern-
ment policy for many years that determinations
made under the Nadonal Health Act in relation
10 dispensing fecs should be applicd avtomati-
cally to ph ical bencfits dispensed under
my Department’s scheme.

My colleague the Minister for Heulth, in his
statement to this House, emphasised the com-
plcx.i()!.ul‘ this mauer of payment of pharmaceu-

tical g fees. The app of these
pl to the repatri ibing ar-
which differ si insome re-

spects from the national heakh scheme, has not
been straight forward and some time has recess-
arily been taken deparimentally in making the
necessary adjustments to reflect the differences
between the two schemes.

Repatriation locul medical officers are
encouraged, when prcscrib'm% for eligible re-
patriation beneficianies, to confine such prescrib-
ing to the drugs listed in the national health
scheme schedule of benefits. They also have a
diseretion to preseribe drugs outside this range



where, 1n therr clinical opinion, there is no thera-

cutic alternative availuble within the national

calth liss. The fuct that quite o high proportion
af such items are prescribed, and that some ate
traet o dispensing fee while others do not, is the
first factor licating hat the i
-of the figures in rclation 10 veterans® affairs, A
further fuctor has been the availubility of
detailed data and the speed with which it can be
drawn, Paymeats to chemisis for benclits dis-
pensed under the reputriatien prescribing
arrangements have been made by computer only
since 1 May 1979, in the case of Vivtoria, and
July 1979, in all other States. Some of the data
reyuiced for the compilation of the estimates pro-
vided to me by the Depantment of Veterans®
Affairs 1 huve been advised had to be drawn and
udjusted manually,

1 wrn sow to the quantum of the figures pro-
vided to me by the Depaniment of Veterans®
Affzirs, | understand that these have been
assessed on easctly' the sume basis us were
quoted by my collcague, subject oaly to necess-
ary adjustments because of differences between
the two schemes, | shall therefore draw the same
distinction as did my collcague in p ing
figures on the one hund on the basis of what
would be an appropriate level of i
foran ‘average’ phurmacy and on the other of an
‘econamic’ pharmacy.

If the Chaicman of the Joint Committee on
Pharmaceutical Benefits Pricing Arrangements
had made a determination solely on the basis of
information flawing from the 197778 inquiry,
the excess payments which would have accrued
between | July 1976 and 31 December 1979
undes sepatriution arrungements would be either
$7.54m or $14.13m, degcnding on the method of
assessment, and that which would have occurred
between 1973-74 and 1975-76 on this same
busls, aguin depending on the methed of assess-
ment, would be $790,000, or $4.12m. Thus the:
advice provided to me, summing those figures, is
that based on an average pharmacy the amount
is estimated at $8.33m. Based on ‘an economic
pharmacy the estimate is $18.25m.

Ishould like to reiterate several points made in
the my colleague the Minister for
Health on April 2. Firstly, in usriving at a de-
cision on the level of chemists® remuneration
based on the 1977-78 inquiry data, the Chair-
man of the Joint Committee. obviously con-
sidered other factors put before him in joint com-
mittee which were relevant to the outcome of the
inquiry, These excess paymemts figures can,
therefore, be seen to be notional only. Secondly,
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these sums ol money, aeecording to advice wen-
desed 1 Ministers, are not overpayments which
are recoverable at law Just as mnounts deter-
mined by the Minh er for Health prior 0
January 1977 and by the Chairman of the Joint
Commitiee since then in selation 10 dispensing
vader national health arrangement have been
fegaily made, so the applicaion of such wmnaunts

ion preseribing arrangements have
similarly been legally made ' have na doubn that
this aspeet of this whole guestion will be con-
sidered in Jepth by the Joint Commitce of Pub-
lic Accounts,

In conclusion, | eommend 0 the House the
proposal 1o refer 1o the Soint Commntiee of’ Fub-
lie Accounts for inquiry and seport the circum-
stinces sursounding she question of the pay-
ments made under the phasmaceutical be
scheme - and under the repatsision pharmaceu-
tical benefits scheme and the question of whether
the selevang administrative processes should he
alwred in the Tight of the situstion described in
the sutement of the Minister for Health 1o this
House on 2 April. As Minister for Veterans’
Aflains, | welcome the inguiry and can ussure the
Commitice of both my own and my Depart-
ment's full co-aperation.




APPENDIX 6
Statement by Mr., Justice J.7. Ludeke
Chairman of the Joint Committee on
Pharmaceutical Benefits Pricing Arrangments
1l September 1978

When the Joint Committee adopted the up-dating
procedure in April 1977 it thereby introduced a means of
ensuring that chemists' remuneration would be established
within orderly and equitable guidelines.

On this cccasion, although it is acknowledged by all
members of the Joint Committee that the actual caiculations
which lead to an increase in that remuneration are correct,
the Government representatives have stated serious doubts
which they have concerning the effects of payment in
accordance with the agreed procedure. Those doubts do not
relate to the procedure but to the results of applying the
agreed formula to facts which in the Government represen-
tatives view are themselves uncertain.

The Government representatives suggested that when
the results of the current Enquiry are known it may become
clear that the up-dating procedure had resulted in over-
payments to pharmacists and they have called upon the
Pharmacy Guild to give an undertaking that in the event of
overpayment being established there would be a prompt repay-
ment to the Government of monies overpaid., The Chairman said
that this was a serious question and aone which in his view
should be resolved by the Guild. He considered that the
matter should be dealt with by the governing body of the
Guild and an answer presented to the Joint Committee no later
than the next cccasion on which the up-dating was due to be
considered which would be in February 1979.

However, so far as the application of the up-dating
formula was concerned at the present time, he said that he
had no doubt that the procedure which was the subject of a
consensus by the Joint Committee should be applied in accor-
dance with the calculations tendered at today's meeting. In
regard to these calculations there was no disagreement. He
determined an increase of 5 cents per NHS prescription to
apply from 1 July 1977 in accordance with the opinion
expressed above.



APPENDIX 7

—n L

THE PHARMACY GUILD OF AUSTRALIA

MEMORANDUM OF ADVICE

——— et

This memorandum confirms advice given in conference with
officers of the Pharmacy Guild and my instructing solicitors
on the 18th December 1978.

I am asked to advise whether the Commonwealth can recover
from the Pharmacy Guild and/or its members any amounts
"overpaid" to them for the supply of pharmaceutical benefits
after the lst July 1976 if the 1978 inquiry establishes a
lower base from which to calculate increases in costs.

In my opinion amounts paid after the determinations made
on the 4th April 1977, the 18th May 1978 and th 1lith
September 1978 whiech were paid at prices calculated under
those determinations were properly paid and neither the
Pharmacy Guild nor its members will be liable to repay any
amount on the ground that a lower base than the one used by
the Chairman of the Joint Committee is established for the
lst July 1976 by the inquiry.

Section 98B of the Natiopal Health Act 1953 (as amended
by the National Health Amendment Act (No. 4) 1976) authorizes
the Chairman of the Joint Committee to determine the manner
in which the Commonwealth price of pharmaceutical bepefits is
to be ascertained for the purpose of payments to sapproved
pharmaceutical chemists for the supply of pharmaceutical
benefits as defined by the Act. The "manner determined" is
required to take account of the matters set out in paragraphs
(a), (b) end (c) of sub-sec. (1). Sub-sections (&), (5) and
(6) qualify the Chairman's power by requiring the Joint
Committee First to have considered the matter upon which the
determination is made; by requiring a determination to con-
form to an unanimous recommendastion of the Joint Committee;
and by directing the Chairman to have regard to deliberations
of the Joint Committee. If those requirements are observed,
the Chairman's determination is binding. The Minister has no
power to reject it. Section 98D requires a determination to
be in writing and makes it effective from the date specified
in it, being a date not earlier than the 1lst July 1976. It
is clear from sec. 98D that a determination can have a degree
of retroactivity: paragraph (b) speaks of its coming into
operation or being "deemed to have come into operation™ from
the specified date.

The Act does not provide for the making of a determi-
nation upon an interim or provisional basis. Further, in my
opinion, it does not authorize the alteration of a determi-
nation so as to affect the lawfulness of a price at which
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payments have already been made. If a payment is properly
made at the time of payment, i.e. if it is made at the rate
determined at the time and is in respect of goods and
services actually supplied, in my opinion a pharmaceutical
chemists will be entitled to retain it against the Common-
wealth, See sec. 99(2)., Cf.The Commonwsalth v. Burns <1971>
V.R, 825. 1If sec. 98B were to be interpreted as euthorizing
the Chairman to make a determination purporting to alter the
manner in which the Commonwealth price was to be ascertained
for a past period which had the effect of reducing the price
in my opinion it would be beyond constitutional power if it
were to apply to impose a liabiliity to repsy amounts prev-
iously paid.

I do not consider that either the Agreement of the 9th
March 1978 or the statement in the Pharmacy Guild's position
paper "Procedures for Establishing a Correct 1 July 1976
Base" that a retrospective adjustment could be made to the
lst July 1976 if the inquiry figures were to show any under
or overpayment affects the legal rights of pharmaceutical
chemists to whom payments were made at prices established by
the three determinations in 1977 and 1978.

J.D. Merralls.
1104 Owen Dixon Chambers,

Melbourne

22nd December 1978,
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APPENDIX 8

Commonwealth Crown Solicitor

P e R L A e g

21 February 1979

The Director-General of Health,
Department of Health,

P,0. Box 100,

WODEN A.C. T, 2606

National Health Act 1953 - Joint Committee on
Pharmaceutical Benefits Pricing Arrangements

I refer to your memorandum 72/5283 of 30 October
1978 concerning the results that could flow from a determi-
nation made under sub~-section 9B8(l)} of the National Health
Act 1953 ("the Act") that in effect reduces the Commonwealth
price of pharmaceutical benefits with retrospective effect.

2. Sub-section 98B(l) of the Act provides for the
Chairman of the Joint Committee established under section
98A, when requested as described, to determine the manner in
which the Commonwealth price of pharmaceutical benefits is to
be ascertained. Payments to approved chemists in respect of
supply by them of those benefits is then to be made on that
basis. The sub-section provides for the bases of different
benefits, and for the addition of fees and other amounts
specified in or ascertained in accerdance with the
determination.

3. It appears from your memorandum that the previous
determinations made under that sub-section 98B(l) provided
from some retrospectivity of operation, but with increases in
the amounts paysble as the Commonwealth price of the bene-
fits. In each of those cases an adjustment was made by
making lump sum payments to chemists of the difference
between the amount payable under the new determination and
the amount paid under the previous determination, in respect
of the period back to the date on which the new determination
came into operation.

4. Your questions and my ansvwers thereto are as
follows.

8.1 Could the Chairman make a determination to apply
retrospectively, which would replace a determination
he had made previously, and which would lower the
amount prescribed in the earlier determination?
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5. The effective date of a determination by the Chair-
man of the Joint Committee is governed by section 98D of the
Aet, That section provides that a determinstion shall be in
weiting and shall come into cperation, or be deemed to have
come into operation, on such a date, being a date not earlier
than 1 July 1976, as is specified in the determination.

6. The reference to a determination being deemed to
have come into operation on a date specified in the determi-
nation clearly contemplates the possibility of the determi-
nation indicating a date of operation that is prior to the
date on which it is made. Alternatively, a determination
could specify a date that is or is later than the date on
which it is made. Section 98D is not limited in its terms to
the first or any other determination made after enactment of
section 98B and the other relevant sections. Nor does
section 98D differentiate between a determination that, in
fixing the manner in which the Commonwealth price for
benefits is to be ascertained, leads to an increase in that
price, and one that leads to a reduction. There would be no
doubt that the section must therefore be taken to apply to
any determination made under section 98B (or, although not
now relevant, section 98C).

7. In my view, the answer to your question is 'Yes".

Q.2 If the answer to question 1 is 'yes', what means are
open to the Commonwealth to seek recovery of the
excess payments made ta chemists?

8, I take this question to be directed to the situation
described in question 1, in which a determination has the
ultimate effect of reducing the Commonwealth price of pharma-
ceutical benefits with effect from a date prior to that on
which it is made. The reference to 'excess payments' would
apply to the difference between amounts already paid under
the previous determination in the period from the date on
which the new determination is deemed to have come dinto
operation, and the amount due in repect of that period under
the new determination.

9. There appears to me to be considerable doubt whether
the amount of that difference could be recovered by procee-
dings in & Court. A determination, when duly made and
applied as the Act requires, provides a valid and subsisting
authority for payment of amounts due under the scheme
envisaged in the Act. If that determinatiopn is subsequently
varied so as to increase the amount due with retrospective
effect, then the new authority is properly applied by an
adjustment that takes into account payments made at the
former rate in the period since the date of operation of the
new authority.
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19. If the effect of a new determination is to reduce
the rate of payment retrospectively, the difficulty arises
where payments have already been made under the previous
determination in respect of the period since the date on
which the new determination is deemed to have come intec
operation. In the present instance there was clearly no
mistake of law that could be regarded as applicable at the
time at which the payments were made under the previously
existing determination. Indeed, at the time of making pay-
ment the determination them in force was a proper statutory
authority for those payments and for the entitlement of the
payees to recieve the amounts due.

11. I have been unable to find any case in which a Court
has had to consider a claim for the recovery of money paid
under a statutory determination that was valid and subsisting
at that time but which was subsequently affected by a further
statutory determination made to apply retrospectively, and
without any statutory direction as to the effect on moneys
already paid out under the earliier authority.

12. Where no payment has been made under a previous
determination in the period since the date on which a new
determination is deemed to have come into eperation, it is of
course proper and necessary fo apply the new determination to
payments due in respect of that period. In those circumstan-
ces, a determination can be applied with retrospective effect
as section 98D of the Act allows, whether the effect of the
new determination is an increase or decrease in the rate of
payments to be made.

13, Where however payments have been made in the period
referred to in paragraph 12 under a contemporanecus and valid
determination, it appears that any excess of those payments
over those due under a later retrospective determination is
not recoverable or repayable in the absgence of express stat-
utory provisions authorising that action. Where a right of
recovery or obligation to repay is not provided in those
circumstances by the statute, it would appear to be a
necessary inference that the Parliament did not intend to
authorise a right or obligation of that nature.

14, It follows, from the comments made in paragraphs 12
and 13, that the time at which a payment of the Commanwealth
price of pharmaceutical benefits is made affects the rate at
which payment is made or the amount paid. That situation is
atne:eaaary consequence of the statutory provisions as they
stand.

0.3 Whatever the advice may be on question 1, could the
Chairman include in a determination directions as to
the method for payments by the Commonwealth of the
amount determined, or for the repayment by chemists
to the Commanwealth of amounts overpaid, and
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particularly, the time in which such payments or
repayments are to be made?

15, Section 98B of the Act requires the Chairman, when
requested as described, to "determine the manner in which the
Commonwealth price of all or any pharmaceutical benefits is
to be ascertained for the purpose of payments to approved
pharmaceutical chemists...", Clearly the Chairman's function
does not extend giving directions on such matters as the
method of payment of amounts due to chemists and the time
within which those payments may be made. His function is the
determination of the manner in which the Commonwealth price
of the benefits is to be ascertained. Actual processes of
g:{ment are not brought by the Act within his responsibi-
ies.

0.4 How would the response to questions 1 and 3 differ,
if at =all, depending on whether or not there was
agreement between the members of the Joint Committee
on the matters involved?

16. The answer to question 1 would not be affected by
any agreement between the members of the Joint Committee as
to the powers of the Chairman to meke a determination with
retrospective effect, which would replace a prior determi-
nation and which would in effect reduce the amount payable by
the Commonwealth. The powers of the Chairman are as set out
in the Act and, particularly as to retrospectivity, section
98D makes specific provision in regard to the indicetion of
the date on which a determination shall come into aperation.

17. In regard to the answer to question 3, it would ssem
that the situation would be as I have commented in paragraph
16, The Chairman's function is to determine a manner in
which payments due by the Commonwealth would be ascertained.
Further provision, even with the agreement of all members of
the Joint Committee, that deal with the matters described in
question 3 would be of no binding effect.

18, I will be available to discuss any matters that
arise from your consideration of this memorandum, if you so
desire.

(3.8, Fisher)
for Crown Solicitor
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APPENDIX 9

—_—n 7

PHARMACEUTICAL BENEFITS SCHEME - CHEMISTS' REMUNERATION

——— e e Y Y A Ay

OPINIGN

Following upon the 1977-78 Enquiry into fees to be paid by
the Commenwealth for the dispensing of prescriptions under
the National Health Scheme, it was discovered that an error
had occurred in the 1972/73 Enquiry in the translatiop of
approved statistical specifications to be used for allecating
labour costs.

This error (made by one of seven members of a programming
staff), and the method of updating determinations thereafter
has, according to a Ministerial statement, resulted in over-
payments to chemists totalling $105 million or $235 million,
depending upon whether their remuneration was determined on
an "average" or an "economic" pharmacy approach. Although
the greater part of the overpayments were made after lst
July, 1976, overpayments prior to that date amounted to $12
million, bssed on a determination on an "average" pharmacy
basis, or $62 million based on a determination on an
"economic" pharmacy basis,

I am asked to advise, first, as to whether any of these
gverpayments are recoverable and, secondly, whether the
Chairman of the Joint Committee on Pharmaceutical Benefits
Pricing Arrangements could, by determinstions made in the
future, fix prices of pharmaceuticals at figures which, from
a practical point of view, would result in the overpayments
eventually being recovered.

Subject to certain exceptions set out by Rabert Goff, J., in
Barclay Bank Limited v. W.J. Simms, Son & Cooke (Southern)
Limited (1980) Z W.L.R. 218, at p.232, which are not rele-
vant, if money is paid under a mistake of fact, that money
can be recovered.

If, moreover, publiec funds are disbursed other than under
parliamentary authority, amounts so disbursed can be reco-
vered back. Auckland Harbour Board v. R. (1924) A.C. 318,
The Commanwealth v. Ihamson (1962) 1 C.C.R. (Vic) 37; The
Commonwealth v. Burna (1971) V.R. 825.

Prior te lst January, 1977, determinations concerning the
rates of payments to chemists were required to be made by the
Minister, after consultation with the Pharmacy Guild of
Australia, under the then 8.99(l) of the National Health Act.
In practice, the determinations were normally made by a
Department of Health officer under delegation from the
Minister, after considering the advice of a non-statutory
cammittee sstablished by the Minister under the authority of
8.136 of the Act.

116



But after lst January, 1977, the "Joint Committee on Pharma-
ceuticasl Benefits Pricing Arrangements” was established by
8,984 of the National Heslth Amendment Act (No. 4) 1976,
Section 98B authorises the Chairman of the Joint Committee to
determine the manner in which the Commonwealth price of
pharmaceutical benefits is to be ascertained for the purpose
of payments to approved pharmaceutical chemists for the
supply of pharmaceutical benefits as defined by the Act.
The mapner which is described in subs. (1)(a), (b) and (c) of
the section 4is, in substance, a cost plus profit basis.
Subss. (4), (5) and (6) of the section require the Chairman
to conform to a unanimous recommendation of the Joint Commit-
tee and to have regard to its deliberations but, subject to
this, the Chairman's decision is binding on the Commonwealth
and the chemists.

By 8.98D, any determination is effective from the date speci-
fied in it, being a date not earlier than lst July, 1976 and
it is clear from this section that a determination can
operate either retrospectively or prospectively; it is to be
noted, also, that no provision is contained in the amending
Act for any determination, once made, to be altered.

I am of the opinion that overpayments made either before or
aftesr lst July, 1976 cannot be recovered. All such payments
were duly made under parliamentary authority; all of them
were made deliberately although as a result of a mathematical
miscaleculation. If Government or anyone in the private
sector, in determining how much to pay for property or ser-
vices makes a miscalculation in reaching such determination,
that is not a mistake of fact which enables the recovery of
any or portion of the moneys. As to payments made after lst
July, 1976 there is the additional ground that these were
payments determined by a statutory authority and their
validity cannot be questioned.

I have considerable doubt as to whether the view of the Crown
Solicitor expressed in paragraph & of his letter of 2lst
February, 1979, that the Chairman could make a determination
to apply retrospectively which would replace a determination
he had made previously and which lowered the amount pres-
cribed in the earlier determination, is correct.

But even if a determination could be sa made, if one of its
purposes were te recover moneys already paid to chemists as a
result of an error, such a determination would, in my opin-
ion, be invalid for reasons expressed hereafter.

As to this question, the Committee functions, I think, as a
domestic, executive or administrative body entrusted with
statutory powers rather than as a legislative body but no
metter whether it functions as a legislative authority on the
one hand, or a domestic, executive of administrative autho-
rity on the other, there is a clear authority in Australia

117



(although the matter has never been considered in England)
that the purposes or motives of a public authority may be
investigated in relation to its exercise of legislative
authority as well as in relation to its exercise of discre-
tionary powers.

If a determination is not properly made for the purpose for
which it was given but beyond the scope or not justified by
the instrument creating the power, then the exercise of the
power, as a vresult of taking some ulterior motive into
consideration, renders it invalid. Arthur Yates and Compan
Pty. Limited v. Ihe Vegetable Seeds Committee /2 C.L.R. 37;
Brownelli's Limited v. ihe lronmongers Wages Board 81 C.L.R.
108 and Professor Whitmore, Principles of Australian
Administrative Law, S5th edn. As I have indicated, s.988
clearly envisages a determination to be made based on a
consideration of costs plus profit, It follows that an{
determination which took into consideration the fact tha
chemists had been paid too much in the past would be clearly
beyond pawer and could be successfully attacked.

C.L.D. MEARES

24th June, 1980



APPENDIX 1D

MEDIA STATEMENT BY MR JUSTICE LUDEKE, CHAIRMAN, JOINT
COMMITTEE ON PHARMACEUTICAL BENEFITS PRICING ARRANGEMENTS

Chemists' Professional Fees Reduced
Cents

The Chairman of the Joint Committee on Pharmaceu-
tical Benefits Pricing Arrangements, Mr Justice Ludeke,
announced today that chemists' professional fees for dispen-
sing pharmaceutical benefits prescriptions will be reduced by
4 cents from 1 May 1980.

The Joint Committee on Pharmaceutical Benefits
Pricing Arrapngements comprises four representatives of the
Pharmacy Guild of Australia and four Government representa-
tives, under an independent Chairman, Mr Justice Ludeke.

Mr Justice Ludeke said that at the meeting of the
Joint Committee held today the members of the Joint Committee
had reached a consensus and had made a unanimous recommen-
dation incorporating the follawing features:

(a) reduction of the level of professional fees by 4
cents from 1 May 1980;

(b) the Joint Committee to conduct an investigation into
alternative methodologies to arrive at appropriate
rates of remuneration to chemists for the supply of
pharmsceutical benefits. An independent group of
cost accountancy firms and the Industries Assistance
Commission will be asked by ‘the Joint Committee to
suggest possible methodologies for this purpose, the
cost to be borne by the Government;

(¢) future Inquiries to be carried cut for the Joint
Committee by a mutually agreed independent organ-
isation, at Government cost (as at present);

(d} based on such an Inquiry, the Chairman of the Joint
Committee to make a determination to be effective
irom a mutually agreed date not later than 1 July

981;

(e) =an agreed updating formula to be applied toc the

figures on which the Chairman bases his determi-
nation in (d) above; and
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should the Chairman's determination in (d) sabove
show the decrease of 4 cents was not justified, then
a retrospective adjustment would be made by the
Government to reinstate the 4 cents or part thereof
-~ in any event the Chairman's determination would be
accepted by the Guild as the basis for future
updating.

Accordingly, as required by the National Health Act,

Mr Justice Ludeke determined that professional fees be
reduced from $1.35 te $1.31 for ready prepared prescriptions
and from $1.95 to $1.91 for extemporaneously prepared pres-
eriptions. The current rates of mark-up (25% for ready
prepared and 33~1/3% for extemporaneously prepared prescrip-
tions) are not affected by this determination.

The Joint Committee has already started work on the

other matters contained in the recommendation.

9 April 1980



15-2-80

18-2-80

25-2-80

26-2-80

29-2-80

3-3-80

APPENDIX 11
LIST OF RELEVANT DATES
RELATING 70 ACTION INITIATED BY
DEPARTMENT GOF VETERANS' AFFAIRS IN RELATION
T0 THE EXCESS PAYMENTS ISSUE

EVENT

. Press reference to possible inaccuracy in
pricing formula.

. Briefing note to Minister drafted -~ held back
due to lack of s8pecifie confirmation af
details.

Contact made with Department of Health Officers
informally. Response was excess payments could not
be quantified.

. Ministerial brief reviewed.

. Contact again made with Department of Health -
response that excess payments could not be
quantified and that estimates were heavily
dependent on methodolaogy used.

Minister for Heslth's submission of 21-2-80 received
in Department,

. Best possible estimate of D.V.A. component of
excess payment sought - briefing note to
Minister updated.

. Replacement submission of 26-2-80 by Minister
for Health - received in Department.

. Replacement submission of 26-2-80 by Minister
for Health - received in Division.

. Briefing note sent to Minister.

. Health officials contacted. Normal channels of

ligison found not to be involved in carriage of
this issue.

D.V.A. Ministerial liaison section informed of our
interest in decision of Cabinet relating to Minister
for Health's replacement submission of 26-2-80.
Cabinet expected to meet 4-3-80 and decision
expected at D,V,A., 6-3-80.
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EVENT

5-3-80 Inquirfies initiated as to legality and means of
recovery of any over-payment.

about Cabinet decision requested through Minister's Office

190-3-80 and also Cabinet Office. Informal advice that de-
cision not available but that P.S.B. was conducting
a confidential inquiry into 'Excess Payment Issue’.

13-3-80 Discussions as to legality and means of recovery.

18-3-80 Verbal advice of Senior Legal Officer that payments
made were not recoverable.

18-3-80 Minister for Health's further submission of 13-3-80
received in Department.

3-4-80 Press reports of Minister for Health's statement in
the House on 2-4-80,

? Hansard for Representatives, 2~4-80, received.

16-4-80 Press inquiries as to fact of an gquantum of 'excess
payments' in respect of R.P.B.S. Data available
insufficient to provide reasonable estimate.

16-4~80) Verbal briefings of Minister.

17-4-80)

16-4-80) Arrangements between Ministers that Health data

17-4-80) would be provided.

17-4~80 Question without Notice by Dr Jenkins.

17-4-80 Meeting between representatives of Health and
Veterans' Affairs. Corrective factors provided and
means of further liaison established.

18-4-80 Approach to P,S5.8. for copy of report. Advised that
copies not available except by personal clearance of
Minister for Health.

18-4~80 Basis of calculation of 'excess payments' estab-
lished. Further data sought from and provided by
Health.

19-4-80 Draft Ministerial Statement forwarded to Nambour.

(late 'Indicative' costs provided.

afternoan)

18-4-80 Calculation of 'excess payments' finalised.

(evening)

21-4-80 Minister's Statement in House.
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