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Foreword

1. On 24 May 1983, the Sub-Committee on the Pacific Basin again received the refer-
ence ‘Australian—United States Relations® from the Joint Committee on Foreign
Affairsand Defence. Details of the conduct of the inguiry are set out in Appendix I,
2. This reference had first been referred to the Sub-Committee in the previous Parlia-
mgesnzt and a report on the ANZUS Alliance was tabled-in the Parliament in November
1982,
3. Ininvestigating the ANZUS alliance, the Committee became aware of the effect of
the extraterritorial application of US laws on Australia-United States relations. The
Committee noted that:
‘Another important issue on which the Australian Government has been outspoken is the
extraterritarial reach of US laws. The Australian Government has sought and recently
obtained a bilateral agreement with the United States, the aim of which is to avoid future ir-
ritants to Australian-US relations in this area through government-to-government
consultation."
4. The Sub-Committee also received comments on extraterritoriality in submissions
from the Department of Trade and the American Chamber of Commerce in Australia,
A number of witnesses raised the issue as a matter of importance to Australia-US re-
lations, while giving oral evidence to the previous Sub-Committee. As a consequence,
the present Sub-Committes resolved in May 1983 shortly after the commencement of
the Thirty-Third Parliament to report on this aspect of Australia's relationship with the
United: States of America. It then invited submissions and held a series of public
hearings,
5. The issues raised by this inquiry are complex, encompassing the spheres of inter-
national trade, international law and foreign policy. Extraterritoriality needs to be seen
in this. wider, complex perspective and not just in the light of particular events such as
the Australian reaction to the Westinghouse case and the Santos case, (These cases are
discussed in Chapter 3 of this Report). Several witnesses who gave evidence to the Sub-
Committee emphasised this complexity of Australian interests affected by the extra-
territorial application of United States laws. The Australian Industries Development
Assocnauon, for example, stated that:
the extraterritorial operation of United States laws which present difficulties for Australian
industry are not confined to- the antitrust laws. There are a number of other

laws . . . whichcreatesimilar problems, whether because of thelrsubstannve require-
ments or because of the discovery procedures which their The first
area . . . to note [is] the impact of private treble damage suits on Australian
companies.?

Professor K.W. Ryan, Professor of Law at the University of Queensland, stated that:
the extraterritorial application of United States law is a matter of serious concern for two
rather different reasons. The most obvious teason is its impact on our sovereignty and our
capuclty to make decisions on matters of national interest. But there is also the impact’ whlch
it has on individual Australian residents and particularly individual Australlan P
One thing that is clear from the settl of the Westingh litigation is that these two
interests may not necessarily coincide .

6. Before listing the conclusions reached by the Committee and the recommendations

made it is important to understand how Australians and those doing business in

Australia are, or might-be, affected by the extraterritorial application of foreign legis-

lation or measures, most particularly of the United States, There are two-main in-

stances in which this has occurred..

7. The first instance arises where the United States or its private citizens apply the

antitrust legislation—the Sherman and Clayton Acts—to the activities of non-nationals

ix



in relation: to their acts taking place in foreign States, where these activities have a di-
rect and substantial effect on the United States economy, Wherever the non-national is
subject to the personal jurisdiction of United States courts (for example, when he is
physically ‘found’ within the United States' or—if a- company—through its US-
registered parent), the United States antitrust legislation may beapplied to his foreign
activitics and treble damages awarded against him. Both the judgement and the treble
damages may be enforced either within the United States or in courts of foreign States
which accept the obligation reciprocally to. enforce such foreign judgements. In this
way the United States legislation asserts a jurisdiction extraterritorially over the foreign
activities of non-nationals, and any resulting judgement for penal damages may be
enforced in a foreign jurisdiction,

8. The most notorious. cxample affecting Australian i is the Westingh
Uranium dispute, which was settled in 1981 at.a cost of over $11 000 000 to the four
Australian defend panies.! A recent le is the United States Justice De-
partment investigations into shipping, conferences which involve Australian shipping
interests. These and other cases have involved Australian companies in high adminis-
trative and legal costs, s0-much so-that they may feel obliged even in unmerited liti-
gation to seek an out-of-court settlement rather than risk incurring treble damages and
hundred of thousands of dollars in legal costs which are not recoverable under US law
against unsuccessful plaintiffs,

9. The second instance of extraterritorial. application has arisen where the United
States issues Orders under legislation such as the Export Administration Act 1979-and’
Regulations. Under such legislation jurisdiction is asserted over*United States persons’
which include ‘any foreign subsidiary or affiliate of any domestic concern which is con-
trolled'in fact by such domestic concern”.$ Such control may be as low as 15-25 per cent
share ownership by United States nationals in a company registered in Australia and
therefore Australian national,

10.  The Act and Regulations have been employed to implement United States foreign
policy objectives, most recently in the Siberian Pipeline case, In that instance the
United States intended to. impose sanctions against the Soviet Union. The Act was
invoked to embargo the export or re-export of equipment containing United States.
manufactured components.for use in the Soviet-European gas pipelines. This embargo
included the export of equipment.made outside the United States under United States
li orbyo bsidiaries of United States companies,

11.  The embargo affected indirectly the Australian company Santos Ltd. which had
contracted with Dresser France to supply gas compressors. The United States Presiden-
tial ban prohibited United States companies from providing energy-related technology,
goods or information, to European companies. When Dresser France, which was in-
volved in supplying to the Soviet pipeline became subjected to the United States Order,
Santos had to find another (US) supplier for the compressors it needed.

12. 1t is conceivable that orders under the Export Administration Act could jeopard-
ise Australian defence procurements and, if Australia wished to export defence equip-
ment or other high technology goods, Australia’s overseas assistance programmes. Such
unwarranted rejection would be additional to existing attempts—as in the Wes-
tinghouse case—to hinder orderly marketing of primary products {¢.g. uranium) which
has been encouraged by producers’ governments,

13, In June 1982 the Australian and US Governments signed a bilateral Agreement
relating to Cooperation on Antitrust Matters, This Agreement was hailed as a.signifi-
cant achievement in overcoming some of the problems which had. bedevilled Aus-
tralian/US refations. The Committee was very interested in.the operation of the Agree-
ment and further, concluded that the antitrust Agreement is a significant step towards

X

resolving the difficulties which have arisen and rccommended that it be regularly moni-
tored, A discussion of the Agreement can be found in Chapter 4.

14, Notwithstanding that the Agr t has been in operation for little over a-year, it
is clear it will:not be able to resolve all the difficulties which might arise as it is restricted
to antitrust matters. A major concern is the treble damages threat in private litigation
under US antitrust laws where US litigants cannot be controlled by the US Adgmnistra-
tion. Also, there could be issues which arise under other legislation referred;to in t}!e re-
port, particularly the US Export Administration. Act. A further concern is associated
with the Pacific Shipping Case. A detailed description of this case is found in Chapter.3,
paragraphs 27-37, .

15, This report.also draws attention to the impact on United States tr.ac'img partners,
including Australia, of US use of powers such as in the Export. Administration Act,
Trading with the Enenty Act and other Acts intended to regulate trade and c« ce
beyond the US. These laws and their impact in Australia are analysed in Chapters 1 an
2 of this Report, . . !
16, In preparing its conclusions and ions, the Committee has given pri-
ority to the need to preserve the rights of Australian individuals and bu§mess to u:ade
freely, and.to the need to preserve Australian sovereignty in its interqatlonal relatxgn's
for example,.the Government’s policies of assisting the orderly mgrketxqg of Australia's
primary products. Australia must be in a position to. protect itself, its citizens and
busil from the ive and unjustified extraterritorial application of US laws
and policics. In assessing options for appropriate Australian responses to the extra-
territoriality problem, the Committee was mindful of the responses of othcr. countries,
These are treated in Chapter 5. In Chapters 6 and 7 of this Report the Committee inves-
tigates the-need for, and ds the develop of, a full range of legal defences
to protect these Australian interests, .

17, The Committee hopes that this Report will be of constructive assistance to the
debate on the extraterritoriality issue, not only in Australia but also in the United States
and other countries attempting to extend their jurisdictional competence.

David Charles, M.P.,
Chairman
Sub-Committee A

1

November 1983

Endnotes

§. Parlismentary Paper No, 318/1982—The Anaus Alliance Report by the Joint Committee on Foreign
Affairs and Defence—p.70.

2. Evidence, 25 July 1983, p.5.

3. Evidence, 26 July 1983, p.99.

4. Evidence, 25 July 1983, p.43, Mr.L.. Maher. . X

5. See G. Triggs, State C : The Nati Principle at Lawin

over
Niuth International Trade Law Seminar, Canberra, 1982, especially p.61.
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CONCLUSIONS AND RECOMMENDATIONS
1. Introduction

The Committee concludes that extraterritorial application of US laws has important,
potentially prejudicial, implications for the Australian Government and Australian
business over a broad range of economic and political issues..(para 1.54)

The Committee concludes that:

(a) attempts by the United States to apply its trading laws extraterritorially are in-
consistent with international law and with international comity, and are
unacceptable;

(b) the exceptions to US antitrust laws, which protect US cominercial interests but
do not extend to foreign interests, are inconsistent with thie US’s own expressed
antitrust commitment and with international expectations of comity; and

(c) Australia cannot yet depend upon the principles of comity or reasonableness or
the balance of interest tests. (Timberlane dnd Mannington Mills cases) to
ensure that its national interests are protected by US courts. (para 2.54)

2. The Bilateral Ag lating to Anti M

The Committee concludes that:

(a) The Agreement Between the Government of A lia and the Gov t of
the United States of America Relating to Co-operation on Antitrust Matters is
a significant step towards resolving numerous difficulties that have arisen be-
:.ween the Australian and US Governments in the enforcement of US arititrust
aws;

(b) a number of important questions relating to the extraterritorial application of

other US laws, such as the Export Administration Act have not been affected or

resolved by the signing of the Agreement;

it is important that Article 6 of the Agreement, relating to US Government par-

ticipation in private antitrust proceedings, can be made to work effectively;and

it is important that both countries seek to implement both the letter and spirit

of the Agreement and that the Australian Government regularly monitor: its

operation. (para 4.28)

The Committee ds that the Agr between the Government of
Australia and. the Government of the ‘United States of America Relating to ‘Co-
operation on Antitrust Matters be regularly monitored by the Australian Government
to ensure that it is achieving its stated objectives. (para 4.29)

(c
It

= =

3. Legislative Action

The Committee concludes that, because of the limitations in the scope of the Agree-
ment concluded with the United States in 1982 and because of certain subsequent ad-
verse applications of US laws to Australian interests, there is a need, notwithstanding
the Agreement, for Australian residents and those doing business.in Australia to be
protected from the extraterritorial application of those laws. ’

The Committee recommends that the Attorney-General introduce legislation into
the Parliament: : )

I (a) to prohibit compliance by Australian residents or those. doing business in
Australia with orders of a foreign country which might damage Australia’s
trading interests;

xii

(b) to enable the full recovery in Australia of damages paid by Australian residents
or by those doing business in Australia pursuant to a foreign judgment which is
declared to be unenforceable or not to be gnised under the Foreig
Antitrust Judg (Restriction of Enf t) Act 1979;

(c) to allow for the recovery of defendants’ costs, even in unsuccessful defences
provided the judgi is f ble or not to be recognised pursuant to the
Foreign Antitrust Judgments (Restriction of Enforcement) Act 1979; and

11 the Attorney-General in drafting such legistation:
(a) give emphasis to considerations such as the protection of Australian trading
i or national sovereignty; and
(b) avoid dependence upon a prior finding that a foreign country or court has
asserted jurisdiction contrary to international law. (para 7.35).

The Committee concludes that the Foreign Proceedings (Prohibition of Certain
Evidence) Act 1976 and the Foreign Antitrust Judgments (Restriction of Enforce-
ment) Act 1979 serve a useful purpose as part of a range of legal deterrents against un-
acceptable attempts toapply US laws in Australia. (para 6.42)

The Committee concludes that the enactment of blocking legislation against the
extraterritorial application of judgments in US antitrust proceedings is justified by the
special nature of the US antitrust laws and their interpretation by US Courts, (para.
5.13

Tl)w Committee concludes that existing. responses do not adequately resolve
Australia’s concern with US extraterritorial laws, (para 6.44)

If in future Australian interests are seriously threatened by foreign judgments, the
Committes recommends that the Australian Government give consideration to enter-
ing into agreements with other countries for the enforcement in each other’s jurisdic-
tion of recovery back orders. (para 7.36)

4, Multilateral Arrangements

The Commitiee recommends that the appropriate Commonwealth Departments
give high priority to ensuring active Australian participation in international attempts,
such as those within the OECD and UNCTAD, to reach broadly acceptable arrange-
ments to avoid or. resolve conflicts in the application of national trading laws. (para
6.28

Tk)le Committee concludes that while multilateral efforts are unlikely to be successful
in the short term they are likely to be the most effective long term solution and should
be pursued. (para 6.37)

s, Efforts to Influence US Attitudes

The Committee concludes that there is a longer term, possibility that the US'
Administration may become sufficiently concerned by international criticism of, and re-
actions to, its extraterritorial laws that it may eventually moderate their application.
(para 6.7)

The Committee recommends:

(a) Australian businessmen and their Associations continue and strengthen their

efforts to seek changes in US attitudes (para 6,23); and

(b) diplomatic representations be pursued and intervention in the US judicial sys-

tem, such as the filing of amicus curiae briefs, be undertaken where appropriate.
(para. 6.35, see also para. 6.55)
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CHAPTER1

POTENTIAL THREATS BY UNITED STATES EXTRATERRITORIAL
LEGISLATION TO AUSTRALIAN INTERESTS

1. Introduction

1.1 The trading laws of the United States, when applied extraterritorially in Australia
or to Australian nationals, have had a significant impact on the traditional close re-
lations between Australia and the US. In particular, antitrust and overseas trading laws
have had a detrimental effect on Australia’s commercial interests and may continue to
be an irritant in relations between the two countries.
1.2 The US business community has long considered the free enterprise philosophy as
the basis of its commercial system, and US antitrust laws are intended to reflect this
philosophy and the US' commitment to a competitive market. Yet the Westinghouse
proceedings and other cases of extraterritorial application of US trade laws show how
those laws may actually protect US business from foreign competition and also frus-
trate the policies of other sovereign governments.
1.3 It should also be emphasised that the conflicts which have emerged as the resuit of
the extraterritorial application of US antitrust laws—laws which are designed to pro-
tect the United States from ‘unfair’ competition from foreign trade and commerce—
reflect the massive expansion and increasing complexity of international trade in the
last forty years, and the growth of US-based multinational corporations as a vehicle for
that trade. The adoptlon by countries at a natxonal level of laws relating to restrictive
business practices is only one pleof ani dency for nations to pass laws
governing international trade. At the same time as mu]u]ateral efforts have been made
to adopt uniform laws and practices for the conduct of international commerce, there
has been an increasing tendency for countries to adopt laws and policies which operate
on anon-uniform and sometimes conflicting basis.
1.4 US antitrust laws had little appreciable impact on Australia’s laws.and policies
until, in the mid 1970s, the Australian Government became aware of efforts by courts
in.the United States to seck in Australia, for the purpose of US Department of Justice
antitrust investigations, information and evidence relating to the conduct of Australian
uranium producers. This was done without any prior notification to, or consultation
with, the Australian Government by the United States Administration. Concern has
steadily developed in Australia that US laws and enforcement policies.may conflict
with Australia’s trade laws and policies.
1.5 Mr Neaves, former Secretary of the Australian Attorney-General’s Department,
noted that the US antitrust laws provide the most striking illustration, from Australia’s
point of view, of the conflicts which may arise in this area:

‘In broad terms, and without looking at specific objections to those laws, Australia has ex-

pressed'concern with their operation because they give rise to potential and actual conflicts

with-Australia’s trading laws and policies."
1.6 In an address to the International Law Association (Australian Branch), in April

1982, the then Attorney-General, S Durack, emphasised' that such conflicts
occur because—
‘ the greatly increased assertions of extratcrnlonaluy—parucularly in relauon to
economic laws—have not been d by the of rules of inter

law suitable for the resolution of conflicts of national laws that must necessarily follow."
1.7 The United States, on the other hand, has consistently claimed extensive extra-
territorial application for its antitrust laws under its ‘effects’ doctrine. It is those claims
in particular that have both irritated US commercial relations with her trading partners

1



aqd exposed the l.liatus in international law, which does not provide rules for the resol-
ution of overlapping claims to jurisdiction.
1.8 The present Attorney-General Senator Evans has also expressed concern about

cxtrat;rritoriality. In June of this year following discussions in London and Washington
he indicated that—

the new Australian Government would inue the app h of the previous government
in this area, in seeking to protect its trading laws and policies. He emphasised the importance
of Itations t the Al lian and United States Governments to ensure that each
government could take account of the other’s concern, The agreement between the govern-
ments on co-operation in antitrust matters js now one.year old and the Attorney-General
welcomed the opportunity to discuss its effecti inpr ingsuch 1

ions.?
2, US Antitrust Laws and the Westinghouse Case

19 The f(_)undations of United States law with respect to extraterritorial jurisdiction
are rooted in early case law, involving the extension in jurisdictional scope. of the US
federal antitrust faws, and to a lesser extent in certain public international law
grccc‘dcnts’. It has been pointed out that the use of the term ‘extraterritorial Jurisdic-
tion’ in tpis context is really a misnomer, since US courts. have always considered such
an exercise of jurisdiction to be rooted in territorial principles’, What has oceurred is
that, over the fast 70 years, American courts have been faced with interpreting antitrust
laws, which at first reading appear to be simple and straightforward, and applying them
tasituations that have become progressively more complicated?,

L10  According to Professor Ryan—

The antitrust.legislation in my view has the status almost of a constitutional text—it is too
sacred to be interfered with .6

Several other witnesses expressed a similar judgement.
L1 The major Act in this area is the Sherman Act of 1890, of which Section I: de-
clares illegal any contract, combination or conspiracy in restraint of trade or commerce
among the several States or with foreign nations. Section 2 of the Act makes it an of-
fence to monopolise, or attempt to monopolise, or combine or conspire with any other
person or persons to monopolise, any part of inter-state or foreign trade or commerce.
112 The Sherman Act is supplemented by the Clayton Act of 1914 which makes un-
htwful certain lfmds of 'restrictivc practices, including price discrimination among pur-
, exclusi " ling ar and the isition of the stock or assets of
competing corporations.
113 Enforcement of the antitrust provisions may be secured:
1. by the US Government seeking an injunction to restrain violation of the Sherman
or Clayton Acts;
2. by the initiation of criminal proceedings for breaches of the Sherman Act;or
3. by privateactions for treble damages.’
114 .Originally, the United States courts interpreted the words of the Sherman Act as
applying strictly to.activities which occurred within the United States. However, US
courts ha_vc since developed the controversial ‘effects doctrine’, whereby they will
apply antitrust laws to actions outside US territory—even by persons or companies not
its nationals—that have direct, substantial and foreseeable consequences within the
US. Details of US antitrust laws and their extraterritorial operation are included in
Chapter 2 of this Report.
L.15 The recent antitrust litigation by the Westinghouse Corporation- against an al-
leged cartel of forcign uranium producers, including four A lian defend
companies, highlights the extent to which Australian governmental and business
interests-can be prejudiced by the extraterritorial application of US laws pursuant to
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the ‘effects’ doctrine. The case also exemplifies the magnitude of the financial risk to
Australian companies, even those not trading in the US, from US laws allowing recov-
ery of treble damages against antitrust violators.
1,16 In the Westinghouse case, which is detailed in Chapter 3, not only did some of
the Australian companies face the risk of financial ruin by treble damage suits, but.ina
situation where their actions took place outside the United States and were regulated in
part by their own Government’s policies. As it happened, the case was settled out of
court, The fear of unjustified extensions of US law, to the detriment of Australian busi-
ness and government interests (including ordesly marketing schemes for primary prod-
ucts) nevertheless remains,
1.17 A second major concern to Australian interests are the administrative and legal
expenses in merely defending US antitrust actions, including demands for the pro-
duction of vast quantities of documentary evidence. The Department of Trade stated
that these problems could in fact hinder US/Australia trade:
For an exporting country like Australia, which is essentially a medium sized country where
exporters do not have a lot of capital to enable them to fight these things through a series of
courts, the best legal advice can be very expensive and itself constitutes a constraint on the
exportst
For example, in the 1981 case of Western Australian Conservation Council v Alcoa—
which was dismissed by the court of first instance in the US as a legally unfounded
attempt to have US environmental protection laws applied extraterritorially—the Aus-
tralian defendant’s legal costs totalled between $300 000 and $400 000°, In the Wes-
tinghouse case, the out-of-court settlement still cost the four Australian companies ap-
proximately $11 000 000 as well as very expensive legal costs.!®

3. Production of Documents in Antitrust Proceedings

1,18 The most forcible protests from the international community against the extra-
territorial reach of United States antitrust laws have been generated by US courts
ordering the production of foreign documents.

1.19 United'States courts have adopted the rule that once a court has personal juris-
diction over'a party it may order the production of all documents in that party’s pos-
session wherever they may be, providing that the party does not infringe the law of the
state in which the documents ate present. On a number of occasions, United States
courts have attempted to subp the production of foreign d p to
antitrust or Federal Maritime Commission investigations, These include subpoenas to
obtain documents relating to the international oil industry, foreign shipping confer-
ences, the Canadian pulp and paper industry, and the Dutch incandescent lamp indus-
try. Each instance provoked strong diplomatic protests that the requests were beyond
United States jurisdiction and were an infringement of the foreign state’s jurisdiction.
1.20 Under procedures available.in eivil p a plaintiff may call for discovery
and production of documents to the court from the other party. Investigations are ini-
tiated by the Department of Justice or the Federal Trade Commission. Those investi-
gations will be accompanied by subpoenas or civil investigative demands (“CIDs”), the
latter being issued under the Hart Scott Rodino Act seeking the provision of infor-
mation and the production of documents,

1.21  Inmost common law countries such a procedure exists; and it enables each party
to have access to all documents in the possession of the other which are directly rel-
evant to the suit. Under United States procedures, however, the defendant may be
required to produce not only documents that are directly relevant, but also any docu-
ments that lead to admissible evid Accordingly, in the case of. private antitrust
suits, discovery may generate the costly and time-consuming, production of massive
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quantities of documents. In the case of one defendant in the Westi i
10 3 S inghouse suit, half
million or so documcnts in Australia were subject to ‘discovery’. Nor%-comp]ianéc wit:
sub;oenns or CIDs !ssued in these investigations is backed by criminal sanctions.
tl;ney:\l:'; mﬁ:g:na: Natno?albLlne (/:l:_ll.) referred to “fishing expeditions’ by at-
t charge a fee but work for a share of the damages a -
ingto AT:::- these discovery procedures result in a ‘considerabl i A?“:i(xi-
ive time being spent in sorting out all relevant documents wherever
i ¢ they may be held
:::lria;:sg legal fees being run up for action taken and advice and assistance gi\ren in this’
123 The costs involved generally mean that a settl i i
lved | lement is proposed since ‘there
appears to.be no provision in US_ Taw for security for costs, nor for orders for costs being
fnz:’:i)clzv adgamsl unsuccessful plaintiffs’"* Settlement will generally reduce the costs
involved.
.24 As noted above, in‘ 1976 the United States Justice Department began its own in-
vestigationsinto the uranium cartel allegations with the intention of instituting criminal
proceedings under the Sh'erman. and Clayton Acts. Following the empanelling of a
Grand Jury to pursue the investigation and to initiate any criminal proceedings which
might be warranted, attempts were made to subpoena executives of the companies con--
cerned, Alsq.‘lelte_rs of request were made, including to the New South Wales Supreme
Court, geekmg evidence frgm persons in Australia, and from documents located in
&:?:raha. '{"he fom; Auslraha‘r: companies defendants in the Westinghouse suit ordered
their executives not to enter the United States so as to avoid subjecti i
P ety id subjection to United States
Il.25 The Aust'ralian Government, as will be detailed in Chapter 3 of this Report, fol-
owed the practice of other f(?relgn governments in prohibiting the production of Aus-
tralian documents by Australian courts, or the giving of evidence relating to these docu-
ments, l?eforc a fc')rgl_gn tribunal. This prohibition was made under the. Foreign
Prnceg(!u.lgs (Pfﬂllll!ll‘loll of Certain Evidence) Act 1976, the introduction of which
was criticised by one witness, Mr Lawrence Maher, as unnecessary because of the likeli-
hood that Australian courts would not accede to US judicial requests for evidence:
The mere reccipt of;uch a request does not compel the recipient judicial authority to accede
unquestioningly to it. One of the requirements which must be satisfied is that the forcign
court bc.u court or tribunal of competent jurisdiction.’
:il‘::s S:m;n;tlee t51‘;.vert.hcl<:ss believesr(see further Chapters 6 and 7) that the 1976 Act
rve a useful purpose as part of a range of legal deterrents against unacceptabl
attempts to apply US laws in Australia, ¥ plane

4, US Laws Other than Antitrust

(a) USA pts to Regulate Foreign Compani

1.26 In evidence heard by the Sub-Committee it was e ised: i iti
[ mphasised that, in addition to
the antitrust laws_, Eherc are several other laws of the United Stateswhiéh could pose a
;r;xﬂ.s:oa?ustraha 'S t{adl_r[x%l fr‘:cdomi and therefore to its sovereignty and the viability
ralian companies. The Australian Industries Develo, iati
of Austral elopment Association (AIDA)
the extraterritorial operation of United States laws which i i i
t present difficulties for Al
md[:s.lry are not conﬁ_ncd to the antitrust laws, There are a number ofo!he; law?sr(e.lgl?'lrehst
f;:“e»sv Lmtv;. tht:c envuon;nehmal Ial\)vss and the anti-boycott laws) which create similar prob-
s, whether because of their substantive requirements or be i -
™ ccdun;s which accompany their cnfcrcement."q s or becase of the discovery pro
ese other laws include: the Trading with. the Enem: s i
¢ : ) y Act 1917; the International
Emergency Economic Powers Act 1977 under which the United étates attempted in
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1979 to freeze Iranian assets; the Export Administration Act 1919, under which in
1982 the United' States attempted to enforce its embargo on construction of the
Siberian gas pipeline, and the Foreign Corrupt Practices Act 1972,
1.27 In comparing the extraterritorial reach and impact of various US laws, the De-
partment of Foreign Affairs (Foreign Affairs) stated that:
the reach is even greater in a sense in regard to the Export Administration Act rather than
antitrust. From the point of view of impact, however, the antitrust legislation could be more
dramatic, particularly in the area of a private triple damages case where you have millions of
dollarsinvolved, But I think both of them are important; they have different effectsand both
of them are adverse, or can be adverse, to Australian interests. '
1.28. As was noted by'the Department of Trade (Trade) in its submission to the Sub-
Committec', these laws do not come within the scope of the Agreement between the
Government of Australia and the Government of the United States of America Relat-
ing to Cooperation on Antitrust Matters (the Agreement) and Australia’s legislative
response to them has so far been limited. Trade considered that the United States laws
may conflict with Australian Government laws and policies, e.g. regulation of out-
bound shipping.
1.29 Australia thus far has been mainly concerned with one aspect of the extraterri-
toriality problem, that is, the claim of US courts to exercise jurisdiction in antitrust
matters. However, the furore over the US proscription of the participation in the
European Soviet gas pipeline by US comp subsidiaries and li raises the ques-
tion of the jurisdiction that the US Congress and Executive claim over foreign
companies deemed to be controlled by US nationals, including situations detailed in this
Chapter where US shareholding may be as low as 15 per cent.
1.30 Those attempts sometimes include the practice, not only by the United States,®
to extend national legistation to companies in foreign countries controlled by corpor-
ations in the legislating States. According to evidence given by the Attorney-General’s
Department (“Attomney-General’s”), this presents. three types of problems: first,
whether the company isin fact controlled by a Uhited States corporation; second, and
perhaps more importantly, where the laws or policies of the country in which that con-
trolled company is carrying on business, or where it may be incorporated, conflict with
those of the United States; and third, US legislation has at times been used by US
Administrations in attempts to enforce American foreign policy in other countries.!”
1.31  With.respect.to the first area of concern, Attorney-General’s Department stated
in evidence:
*‘One can take the kind. of legislation which has been. of great concern in England and
Canada, For instance, one can take the Act dealing with export administration and the anti-
boycott provisions which, in effect, treat asa controlled company any company n which the
United States parent has a 25 per cent interest. One of the problems is the relatively small
equity which invariably is treated as establishing control. One Bill with which we were con-
cerned, the Oil Windfall Acquisition Bill, which never proceeded, would have provided for
United States control over, the acquisition by oil companies of any foreign compuny. it
would have been sufficient if the iring were lled by a United States oil
company and to establish control if the United States company had a 15 per cent interest. In
the foreign policy field are a number of United States laws that have been applicd on these
grounds. The Foreign Assets Control Regulations and the Cuban Assets Control Regu-
lations are all under the Trading with the Enemy legislation. What they do is define the en-
ity subject of the legislation as ‘persons subject to United States jurisdiction’ and then pro-
ceed to say that that includes not only United States companies but also companies owned
or.controlled by United States companies.™®
1.32 In his submission, Mr Flint argued that.it does not matter in US law that a sub-
sidiary,is incorporated under the law of Australia, and is regarded here as an Australian
corporation: it s still subject to ultimate US control, as judged by the United States.




(b) Conflict of US and Foreign Laws

1.33  With respect to the second area of concern, the Sub-Committee was told that, in.

some ‘instances, }hb United States has recognised the question of conflict wit d
states’ jaws. As in t|3e case of the Cuban Asset Conmg Regulations, it has bel::: g:':{
par'ed t;) defer application. of its law where it would' conflict with the local law or
policy." There may also be available the defence of foreign sovereign compulsion (see
furthe}- Chapter 2) when a defendant’s unlawful activities have in fact been required by
a foreign government. These. however, are exceptions. to the traditional US judicial
non-recognition oj‘ conflicting foreign laws, The Timberlane and Mannington Mills ap-
proach 9!' pqlancu}g conflicting interests is a recent and as yet unfinished attempt to
change judicial attitudes, but for reasons detailed in Chapter 2, this téntative approach

§s tunlilt(ely to result in US courts routinely giving adequate regard to Australian
interests. )

(c) Laws Used as Vehicles for US Foreign Policy

1.34 The third area of concern is that there have been a number of instances where
the l:ln{tcd.States has glternptcd to apply its laws extraterritorially, not even subject to
the limitations of the international legal principle—the ‘protective principle’—under
whl‘ch laws may be passed and applied extratersitorially for protection of national se-
curity, but because of broader foreign policy concerns:® Those laws, and instances of
?:\lvgtgxzeynhavc b;ctn x:;cdéare discussed below, including the action of the United States.
in regard to the Soviet gas pipeline, which ai : ions-
even the United States’ closest Eguro%g:n all’ics. roused suchstrong reactions from

(d) United States Export Administration Act 1919

1.35 There are several other .'mstances in which Congress has attempted successfully’
and }lnsuccessfu]ly, to enforce its economic policies against both US and US controlled
fomgn. corporations. For example, with the aim of preventing United States
enterprises. aiding the League. of Arab States in their boycott of Isra¢l, the Export
Admmlstratxgp Amendments of 1979 defined a ‘United States person’ under the anti-
boycott‘ provisions of the Ez(port Administration Act to include ‘any foreign subsidiary
or aﬂilx:,ige,z of any domestic concern which is controlled in fact. by such domestic:
concern’.
1.36 In the application of the Act to Australian interests i
: the following concern w.
expr(e)ssed by Trade inits evidence: ' s ernwas
ne area of concern in relation to the Export Administration Act which we have noted'i
that the Americans are now tending towards what we call dual purpose technologies, l;osl:
lgchno!ogle.s V{hlch have both ryllitary.and commercial application, They are moving on the
iﬁ;tz\l’:ccs::‘lclm‘g the oame {appl b. :f hnology as well as the military, The mili-
2 and app ut the ial aspect, i
a':xd thl:r; ha\;c been instances where Australian i pe;a\:? g::: E{ob}ems W“E
through the reluctance of the American Government to give a roval for th ompani
to undertake export of a product which includ teted com o; e\f’:ﬁ?";?ﬁ:;f
T csomponenlry l:i availlﬂt:ilc from other sources on a commercial basis.? S
e Santos case, detailed in Chapter 3 of this Report, is one example of how this Act’
ca3n7prcjudice‘Australian interests. ' P W this Act
L The most recent issue to divide the United States and its allies i ¢
. nt issue to d s allies in.regard to the
question of extrat_ermona{ jurisdiction of US laws, was President Reagan’ég:ittehapt to
prevent construction of the Soviet. gas pipeline.. The effect of the Regu]a&ions‘m»ad-e by
President Reagan on 22 June 1982 under the Export AdministrationAct was to.applya
ban on the supply of equipment for construction of the 5000 kilometre pipeline which is
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being installed to convey natural gas from Siberia to Western Europe and which is due
for completion in 1984. The grounds for the United States! action were'to bring press-
ure on the Soviet Union in relation to the continuation. of martial law in Poland, and
President Reagan’s concern that Western Europe may become over dependent upon
Soviet gas and energy for its energy needs. The Regulations applying to US companies
and to foreign companies controlled by US companies, were intended to apply even
where there was noaffiliation between the foreign company and the US company, but
where technology that originated in the United States had been supplied under licence
to the foreign company.?
1.38 One of the US’s closest European allies, the United Kingdom, invoked the Pro-
tection of Trading Interests Act 1980 to-block the US decision. Substantial construc-
tion contracts had been signed with British firms, the major one being with John Brown
Engineering of Scotland to provide 21 gas turbines for the project. Rotors for the tur-
bines were to come through subsidiaries of the US company, General Electric. Inan un-
precedented legal move, the UK Trade Secretary invoked the 1980 Act by signing an
order citing the American decision as damaging the trading interests of the United
Kingdom.
1,39 After alengthy and acrimonious confrontation between the United States and its
allies, the situation eased in mid-November 1982, when President Reagan lifted the
constraints against the European firms. Controversy over this issue was revived re-
cently, when the UK and the EEC protested against amendments to the Act proposed
by the US Administration. These amendments are currently before Congressional
Committees. .
1.40 The Export Administration Act has important. implications for Australia’s de-
fence. The Department of Defence made a submission to the inquiry and a representa-
tive of the Department was cxamined at a public hearing. At the hearing the Depart-
ment placed great stress on the existing alliance. with the US and claimed “Austratian
defence needs are.certainly tied with America™, The Act was seenasa key part in the
process to slow down the transfer of American technology to certain countries
especially in the Soviet bloc.
141 The Department was also concerned that Austealia’s supply of defence equip-
ment from the US not be prejudiced:
“We have a close and very durable alliance with the Americans. We have a lot of equipment
based on American design and American-made equipment in many cases, and we would riot
wish to see ourselves denied a continuation of the technology or indeed the ¢q ip itself
from the United States."
142, The Department’s evidence did not extend to the wider issues addressed in-this
Report such as the need for, and implications of, further Australian blocking legis-
lation, although it recognised potential benefits of Australian exports of high tech-
nology including some military technology: It appears that the Department of Defence
needs to be more involved in officials’ discussions on extraterritorial application of
foreign laws.
1.43 The Committee notes that the application of the Export Administration Act is
controversial within the US. As. the Department of Foreign Affairs stated in its
evidence:
The Export Administration Act ora similar type of legislation has been invoked by adminis-
trations recently for political purposes against considerable resistance in the United States. |
think most people in the United States, cven the Administration officials supporting the
Expott Administration Act, endorse the idea of the importance of the predictability of the
environmet for international commerce. So 1 would hope to see that area: being most
affected by changing attitudes. The antitrust area is an area of entrenched legislative
attitude.
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1.44  The Export Administration Act expired on 30§ ptember 1983, The Act was ex-
tended for 14 days but then lapsed on 14 October 1983, Export controls which took
place under the Export Administration Act are now being administered under the In-
ternational Emergency Economic Powers Act 1977 as an interim measure;

1.45 The two principal bills at present before the Congress on the reauthorisation of
the Act do ding to Trade, ‘address th; tves to some of our concerns, such as
sanctity of contract and restrictions on the implementation of foreign policy controls.
However the basic thrust of the bills appears to retain a number of provisions we have
found objectionable in the past,”?

1.46 The Department of Trade went on to note that both bills (Heinz-Garn bill in the
Senate and the Bonker bill.in the House of Representatives) retain extraterritorial con-
trol over foreign subsidiaries and over re-exports of products or technology of US ori-
gin. Differences between the bills will need to be resolved by a joint conference. Ac-
cording to Trade ‘it would be reasonable to expect that some compromise language is
likely to be arrived at which might not necessarily be to our advantage’.*

(e) United States Trading With the Enemy Act 1917

1.47 The best known attempt by the United States to exercise jurisdiction under this
Act over foreign-located subsidiaries® is the Fruehauf case. This concerned the US
Treasury’s unsuccessful attempt to use the Act to enforce President Truman's embargo
on trade with China,
1.48 Inanother instance, despite a recession in Canada and unemployment in the alu-
minium industry, a Canadian. corporation, Alsminium Company of ‘Canada Ltd,
(Alcan), a corporation owned:and-controlled in the United States by varied individual
hareholdings, refused a sub: ial Chinese order for aluminium. It has been asserted
that it did so after ‘informal pressure’ had been exerted on the American parent corpor-
ation, Ms Gillian Triggs, Faculty of Law, University of Mclbourne (Ms Triggs),
remarks:
‘Here again, US legislation had for all intents and purposes been applied against a foreign
subsidiary operating in a State with a policy of authorising and encouraging trade with
China. It is significant, however, that the US will not generally, and did not in this instance,
attempt to enforce its legislation directly against the foreign subsidiary. The practice has
been to secure compliance through the US national parent controlling the corporation.
Hence no problem of extraterritorial enforcement arises’.®

(f) International Emerg E ic Powers Act 1977

1.49 The definition of ‘persons subject to the Jurisdiction of the US’ employed in the
Trading with the Enemy Act was also mirrored in the Iranian Assets Control Regu-
lations of 1979, issued under the International Emergency Economic Powers Act of
1977. The Regulations froze all assets of Iran, its agencies and instrumentalities. and’
entities controlled by it, which were held by such persons.

1.50 In response to the Iranian hostages crisis, on 4 November 1979; President Carter
froze all Iranian accounts in American banks, whether or not they were located in the
United States. In London, Citibank offset all its Iranian deposits against its loans to
Iran. Although the Iranian state bank, Bank Markazi, instructed Chase Manhattan to
pay interest due from its London branchon a major syndicated loan, the Chase took the
view that the freeze meant that the interest could not be repaid. A demand was made
for full repayment, and when Iran did not comply she was declared'in default. Bank
Markazi had attempted to withdraw its dollar di inated deposits in US branch
and subsidiaries, and instituted legal proceedings against American banks in London:
and Paris to require compli with its attempted withd, Is.* This was followed by
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an attempt by Chase Manhattan in New York to enjoin t!le En'glish proceedings. While
this motion was denied, and these was consequently no discussion qf the merits, the US
Federal Court said it was ‘reasonable, to say the least’, for the Iranian bank to have the
question of the legality of the application of US legisla.tion toan English branch deter-
mined in an English court. The. flood of litigation which promised to flow from these
Regulations was.stemmed with an Executive Order in January 1981, which caqcelled
the set-offs and ordered the transfer to escrow accounts of any fupds made subject to
the Regulations. In this way, intergovernmental conflict was avoided®. According to
Mr lfggting‘lhc dispute the Thatcher Government was torn between a wish to n!orally support
the United States, and a desire to maintain confidence in the London financial .markcl. Be:-
cause of the settlement, the British and French courts did not have the opportunity to defini-
tively rule on the question of jurisdiction’.

(g) Foreign Corrupt Practices Act 1977

1.51 The Foreign Corrupt Practices Act 1977 was designed to end the corrupt pay-
ments by US corporations to foreign government officials, altpough.crxmmal sanctions
apply less broadly under this legislation than under the Trading With the Enemy Act
9 7' » . .
:.512 Congress chose not to include foreign subsigiaries Withil:l !.hlS legislation, except
that when a registered foreign ‘issuer’ as defined in the Securities _apd‘E‘xchange‘ Act
1934 engages. in bribery of foreign officials direct]y th::ough a subsxdlar?' it too w:l! bg
liable, This is so regardless.of United States nationality, or contact with the Unite
States, and despite the fact that the payments may have been legal under the law of the
where they were made.> .

(1:0;; "Yl'he Sub-Cgmmittec was told by representatives of the Am.e.rlcap Chamber qf
Commerce in. Australia that Australia should be aware of the political impact of this
Act on investment, It was suggested that, since American companies contribute very
significantly to Australia's exports, if the Fo_reign Corrupt Practices Act deters a _US
company from venturing into certain countries in the Asxan.-Pamﬁc area, }hen that lilfi
disadvantage for Australia’s potential exports and something about which Australia
should legitimately be concerned.

12. Conclusions

1.54 The Committee concludes that extraterritorial applicat‘ion of US laws has
important, potentiaily prejudicial, implications for the A.u'stra.han Government and
Australian business over a broad range of economic and political issues.
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CHAPTER 2

UNITED STATES ANTITRUST LAWS AND EXTRATERRITORIAL
JURISDICTION

2.1 ‘The formal rules by which international law allocated jurisdictional competence
to states were formalised during the ni th century, when states played little part
either directly in international trade or in regulating it. However, as Ms Triggs notes,
states today, as major participants in international commerce, are increasingly con-
cerned to control the activities of their nationals whether they operate domestically or
in foreign states and, if necessary, to assert an extraterritorial reach for their legislation.!
2.2 International law, however, places largely territorial limits on national jurisdic-
tion.? Attempts by the United States to assert and'enforce its antitrust legisiation extra-
territorially on the basis of the so-called ‘effects’ doctrine (see below) have therefore
prompted other states to allege violations of their sovereignty in contravention of the
traditional jurisdictional limits recognised at international law,

1. The Sherman and Clayton Acts

2.3 These Acts and their extraterritorial application were first discussed, in general
terms, in Chapter 1.

v

jon . . , or iracy, in int of trade or
among the several States or with foreign nations, is hereby declared to be illegal
Section 2 of the Act provides:
‘Every . . . person who shall monopolise, or attempt to monapolise, or combine or
conspire with any other person or persons to monopolise any part of the trade or commerce
among the several States or with foreign nations, shall be deemed guilty of a misdemeanour.’
2.5 The Sherman Act is supplemented by the Clayton Act of 1914 which makes un-
lawful certain kinds of restrictive practices, including price discrimination among pur-
chasets, exclusive dealing arrang and the isition of the stock or assets of
competing corporations.
2.6 Enforcement of the antitrust provisions may be secured: (1) by the institution by
the US Federal Government of proceedings for an injunction to restrain violation of
the Sherman or Clayton Acts; (2) by the initiation of criminal proceedings for breaches
of the Sherman Act; or (3) by private actions for treble damages.?
2.7 Originally, the United States Courts interpreted the words of the Sherman Act as
applying strictly to activities which occurred within the United States. In the 1908 Su-
preme Court decision in American Banana Co. v. United Fruit Co., Justice Holmes
concluded that:
‘“The general and almost universal rule is that the character of an act as lawful or unlawful
must be determined wholly by the law of the country where the act is done.™
This appears to have been considered by the Court as a customary principle of public
international law.
2.8 However, because the American Banana case involved specific acts by foreign
states, and the complaint contained no allegations. of activity within the United States
or effect upon United States imports or , subseq decisions dealing with
the question of the extraterritorial applicability of federal antitrust laws have been able
to circumvent any restrictive implications of that case. In fact, as early as 1911, Justice
Holmes in Strassheim v. Dailey cited his judgment in American Banana for the follow-
ing proposition:

11



‘Acts done outside a jurisdiction, but intended to produce and ing detrimental effects

within it, justify a State in punishing the cause of the harm as if he (The actor) had.been

present at the effect, if the State should succeed in getting him within its power."
Strassheim V. Dailey was later drawn on in the 1945 case United States v. Aluminium
Co.' of America (‘Alcoa’), which was a crucial precedent for decisions in subsequent
antitrust cases with extraterritorial implications,

2. The‘Effects’ Doctrine

29 Pric_)r to the Alcoa decision, despite Mr Justice Holmes® above statement in
Stnssh.enm‘v. Dailey, United States courts would exercise jurisdiction over foreign
enterprises 3(, and only if, there was significant illegal conduct within the United States
by }he foreign party, or if the illegal conduct was pursuant to an agreement with a
Umled.SEates‘ concern intended directly to affect United States commerce. In effect by
determining JuriSfiiction by reference to the place where the offence was deemed: to
have been committed’, US courts were relying upon the territorial principle for the
extraterritorial extension of subject matter jurisdiction.
2.l9 In the Alcoa case, the United States Government alleged that a Swiss company.
Alliance, entered into an agreement with its shareholders, companies incorporated in
France, f.‘-grmayy, Switzerland, Britain and Canada, setting a quota for the production
of aluminium in viplation of the Sherman antitrust Act. Where any shareholder
exceeded thg quota it was to pay progressive royalties to Alliance. The agreement was
intended to include exports to the United States, and if made in the United States it
would clequy have been unlawful. Alcoa, a United States corporation, was a co-
defendant. in the action, but while benefitting from the agreement was not a party to it.
The question for the Court was whether the Sherman Act extended to attach liability to
the conduct of foreign nationals outside the United States.
2.1 Judge Learned Hand, delivering the opinion of the Court, concluded that it was
settled law that—
‘any.sm'le may impose liabilities, even upon persons not within its allegiance, for conduct
outside its borders that has consequences within its borders which the state reprehends; and
these liabilities other states will ordinarily recognize.” ’
212 In the Alcoa case, a US court for the first time based its conclusion exclusively on
the criterion of effects and not on the fact that some of the alleged practices had oc-
curred within the United States, The Alcoa case was also the figst in which the antitrust
laws were applied to practices conducted abroad, between foreign enterprises
exclusively.®
2.13 The ‘effects’ doctrine of jurisdiction as articulated in Alcoa received approval in
the commentary on Article 18 of the Second Restatement of the Foreign Relations
Ln‘w of the Ur!ned States, and has been repeated and applied in many subsequent cases.
With the qualification that the effect on United States commerce must be substantial, it
can be taken as expressing the settled view of United States’ courts and antilrt,lsl
administrators.®
2,14 The US Justice Department’s Antitrust Guide for International Operations
(1977)' states that the ‘effect’ must be substantial and foreseeable. However, once the
effect is shown, no specific quantum of commerce lessened by the restraint need be
shown. '[he essential factor in a Sherman Act violation is that alleged violators of the
Act degr}ved consumers of the advantages they would normally have derived from free
competition,'®
215 Itis the attempt by US courts to extend, by analogy, this doctrine to the conduct.
qf persons (or corporations) not owing allegiance to the United States and residing out-
side the United States that has been the main issue in the resulting conflicts between the
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US and those foreign gover which have objected to this extraterritorial exten-
sion of US jurisdiction to-their own territory or nationals. As Professor Ryan stated in
evidence:
“The basis for the Australian concern about the United States legistation and for taking cer-
tain counter-measures which we have adopted is that the United States assertion of extra-
territorial jurisdiction is inconsistent with international law and is inconsistent with inter-
national comity . . . the United States asserts jurisdiction against persons who are not
United States nationals or residents for acts which are entered into outside the United States
which have an anticompetitive effect in the United States. The consistency of this with the
set of rules in international law is controversial."*
2.16 Public international law recognises that each state may determine the scope of
applicability of its laws and include within such scope any action taken abroad, whether
or not the authors of such action are its nationals or persons resident in its territory, pro-
vided there exists between such acts and its territory a link which reasonably justifies
such application’2, Only where the conduct is universally deemed to be criminal, how-
ever, is the ‘effects’ doctrine recognised under international law', There is, however, no
international consensus to treat antitrust behaviour as criminal®, Indeed, many coun-
tries including Australia: have governmental policies which encourage orderly inter-
national marketing schemes for primary products.
2.17 Following the Alcoa case, two. antitrust cases in particular—US v, Imperial
Chemical Industries (‘ICI’) in 1951 and. US v. The Watchmakers of Switzerland In-
formation Centre, Inc. (‘Swiss Watchmakers') in 1962—began to persuade US lawyers
that serious international problems could arise as a result of the uneritical application
of the ‘effects’ doctrine.! In both cases, the American courts’ attempts to direct orders
to foreign companies in respect of acts carried out abroad brought a response from the
relevant foreign authorities that the action was an infringement of national
sovereignty.'s
2.18 The basis of Australia’s and other countries® opposition to attempts by US
Governments and courts to apply US laws extraterritorially is examined in more detail
in Section | of Chapter 5.

3. Private Treble Damages Suits
2.19 To understand the significance of the Westingh antitrust proceedings

against the so-called foreign uranium producers’ cartel (including the four Australian
companies), and the crippling losses the companies concerned might have sustained, it
is necessary to look briefly at the law in the United States relating to private treble dam-
ages suits,
2.20 Under United States law, the Department of Justice is authorised to bring crimi-
nal proceedings for a breach of United States antitrust laws. In addition, under the pro-
visions of the Clayton Act, a private plaintiff can bring suit to recover three times the
amount of any damage which it has sustained as a result of that breach.
2.21 Inits submission the Department of Foreign Affairs stated that:
‘The most serious problems arise from private suits brought pursuant to US antitrust laws,
which can. result in the award of treble damages against foreign companies carrying on
activities which are sanctioned by their own governments. In the case of antitrust proceed-
ings initiated by agencies of the US Government, some scope for accommodation exists as a
normal function of diplomatic relations; but where the matter is in. purely private hands
there is limited scope for an dation through dipl icch 15,
2,22 Another aspect of concetn to the Committee is the inability under the antitrust
laws for defendants to recover legal costs against unsuccessful plaintiffs. Legal costs can
total many hundreds of thousands of dollars, for example $300 000 is a minimum esti-
mate for Alcoa’s costs in the relatively short and successful defence when sued by the

13




:Vcslcm A}xstraliap Conservation Council. Given that US litigants can obtain treble
damages wn'houl: risk qf having to repay defendants’ costs, US laws appear to act as an
institutionalised incentive to seek treble damages.

%ﬁli w:hc Department of Trade expressed its concern with treble damage suits as

‘Private treble damage suits in particular can exacerbat i ies raised i
vate dam: e the difficultics raised in the extra-
territorial a:p;ihcauon off US antitrust laws. These proceedings can be used.to take unfair

Nmerci vantage o foreign ies. At the present moment companics conduetin
business in the Enlcrnatlopal market could find themselves the subject of private treble dam"f
:gcs h(!galmn in the Um‘ted States, notwithstanding that the non-US' companies may not
c::ch:r::l:;!rynh the United St{atcs ... Such litigation (or even threat of private litigation)
2 tous rep for' devel and international trade : onerous
dcman:is for documents as. part of ‘khc ‘discovery" process, availability of equipment and
2Ys of capital, bility of assets and income from foreign:
sources, p of inter | markets, including visits of company ives to the
}:Joﬁl;:n?al:? ancr! ;lhcdhlfgh ;ost of litigation including the inability to recover costs if the
successfully defends any suit. Many of these difficulties w i

context of the Westinghouse case.”* Y ere encountered in the

The treble damages remedy is penal in its purpose and effect. Private antitrust suits
serve to supp.ly ‘an ancillary force of private investigators to supplement the Depart-
ment pf Justice’s law enforcement; in the literature of United States antitrust law
p}amnﬁ‘s in such suits are referred to as ‘private Attorneys-General',”® It seems incon:
sistent therefore that the US Administration has not intervened in private suits when so
requested by foreign gover (seefurther Chapters 3 and 4).

224 Under United States procedures, judgments in criminal proceedings constitute
prima facu:' evndcnge for the purposes of ‘civil’ proceedings. Evidence before a Grand
Jury may in certain circumstances be used in those procecdings. Private action is.
gncouraged by a provision permitting the plaintiff to recover costs; the defendant, even'
if successful, is not entitled to recover costs, Moreover, legal costs in such procec'dings
can amount to millions of dollars, so that the costs alone can constitute an overwhelm-
ing penalty for an innocent defendant.,

2.25_ Ina press release dated 5 October 1980, c ting on the Westingl pro-
ceedings then.m progress, the then Australian Attorney-General, Senator Durack, was
quoted as saying that of ‘course the Australian Government had neither objectibr; nor
concern with regard to the use of private proceedings to advance national economic
policy within the United States. S Durack hasised, however, that difficulties

occur in the international area where proceedi ivil i i
ings civil in form, but governmental in
purpose, are handed over to private persons: ' 8

! “Thg point is” the Attorney-General said, “that exactly the sai incij '
Jurlsdlcuop —of extraterritorial jurisdiction—applies in those pri}\l'atc suits.T: thglrtl::g;l: ll?ef
same possibilities exist for collision between the United States national economic policyland
those of foreign governments and there is the same likelihood of the sovereignty of other
countries being affected by extraterritorial enforcement.” *

226 . The question whether the United States can fairly be criticised on the grounds
that it 80¢es fprthcf than other states in attempting to apply its antitrust and.other laws
extraterritorially involves also an assessment of the exemptions under US antitrust
laws.. Such assessment is needed to reach a:fuller understanding of the extent to which
US [aws may or may not be truly and consistently competitive in their objectives, and
whether the same common standards are expected of both US and foreign entcrpri;e.
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4. Exemptions Under US Antitrust Laws
(&) Webb-Pomerene Act

227 The US Webb-Pomerene Act, adopted in 1918, was intended to-exempt US
foreign from the application of antitrust faws. Consequently, the existence
of this Act, too, has led to criticism of the United States for its apparent
inconsistency—on the one hand, insisting by its antitrust laws upon competitive behav-
iour by foreign expoiters in the international market and, on the other hand, allowing
its own export producers to act anticompetitively
228 This inconsistency was highlighted in the Department of Trade submission as
follows:
“The Sherman Act, the principal antitrust Act, originated in efforts to legislate 10 ensure per-
fect competition. But such perfection does not exist. lndeed the United States permits anti-
competitive behaviour through the Webb-Pomerene Act and' Export Trading Company
Act . . . Itisparadoxical that in the assertion by the United States to proscribe con-
duct in international trade. that affects its interests, without regard to the realities of inter-
national- trade and the interests of other governments, US antitrust laws actually restrain
trade in a number of ways, Antitrust litigation can cut across national policies designed to
promote trade and impact adversely on the stability of international commodity trade and
. resourcedevelopment.”
229 Recently, there have been moves within the United States to widen this area of
exemption from liability under the antitrust Taws in order to improve the position of US
export producers against foreign competition. This can only increase the degree of
anticompetitive discrimination against foreign traders.

(b) Noerr-Pennington Doctrine
2.30 Another legal means by which US citizens can, in theory, avoid liability under
the US antitrust laws is the so-called Noerr-Pennington doctrine. This exception, like
those under. the Webb-Pomerene Act for US exports, shows how US interests are
exempted from antitrust laws which at the. same: time give no such exemption for
foreigners,
231 As established by the US Supreme Court in Eastern Railroad Presidents
Conference v. Noerr Motor Freight, Inc. (1961) and United Mine Workers v, Pen-
nington (1965), natural and legal persons may meet with, and attempt to influence, the
legislative and exccutive branches of the Government without incurring antitrust liab-
ility. Such activities are seen as an essential part of the democratic process, on the
grounds that any other construction of the antitrust laws ‘would raise important consti-
tutional questions’ concerning the invasion of the individual’s right to petition the US
Government,?
232 An officer of the then Australian Department of Trade and Resources made the
following statement to the Sub-Committee concerning the significance of the Noerr-
Pennington doctrine and its implications with respect toa continuing US Department
of Justice antitrust investigation into three shipping lines—Farrell Lines, the Columbus
Line and Associated Container Transportation (Australia) Limited:®
“This doctrine enables’American citizens and corporations to lobby their government foran
anticompetitive act, something which. otherwise might be in breach of the United States
antitrust laws. That said, the issue then arises in this particular case as to whether, foreigners.
have that same right in.respect of activity to lobby their government for a decision favour-
able to them. This is the issue in part, upon which the Australian Government has inter-
vened recently in court proceedings in-the United States (relating to the shipping investi-
gation) on this rather narrow but very fundamental lega} principle, and really a principle
that extends far.beyond the law—that is, if American citizens are afforded protection for
that sort of behavioural conduct then 50, too, ought Australian nationals.
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“This matter is an issue in faw at the present time in the Uniled States whereby a United
States district court held that the Noerr-Pennington Doctrine applied to United States situa-
tjons but not to foreign situations.’>*

(¢) Other US Trade Laws

233 Further criticism has been levelled at the United States on the ground of incon-
sistency, in that its trading laws run counter to its declared policy of freedom of compe-
tition in the international market, which in turn is used as justification for the extra-
territorial reach of US antitrust laws,” For example, section 201 of the United States
Trade Agreements Act of 1979 provides for relief to be given where—

‘an article is being imported into the United States in such increased quantities astobe asub-
s(aplml.causc 9{ serious injury or the threat thereof to a domestic industry producing an
article like or directly competitive with the imported article.’

234 It has been pointed out that this provision in no way depends upon the exporting
country engaging in unfair trading. The criterion upon which the section operates is
successful foreign competition, The relief which may be granted under the section is by
way of quotas, tariff rates, increased duties or the negotiation of orderly marketing ar-
r s Thus, in p of the section, orderly marketing arrangements have
been negotiated, examples being in the television and footwear industry. Those orderly
marketing ar, may th lves be restrictive of competition.? However, the
foreign uranium marketing arr in the Westingt case were chall d
under the US laws. - -

2.3§ An even more graphif: example of apparent discrimination against foreign com-
petitors under US law was givenin evidence by the Department of Trade:

‘When the United States felt that it had a problem with regards to imports of Japanese
motor yghicles. the United States Government said: *“Look we do not want to impose import
prohibitions on your motor vehicles — we want you to get together all the Japanese suppliers
and lell‘them to restraintheir exports . . . tothe United States.” The point [ want to
empbhasise is that because of the initial import restrictions and the initial restraint on trade
you then engage. in the antitrust activity which in turn becomes the: subject of Justice
Department action.?

2.36 Again, Section 301 of the US Trade Act of 1974 (asamended by the Trade
Agreen}entsﬁct 1979) authorises the President to investigate and, if necessary, retali-
ate against foreign governmental conduct adversely affecting US exports of goods and
services. This has been described as one relatively new method of enabling US
busmesses_to respond to foreign conduct detrimental to the competitiveness of US
exports, without having to resort to what are considered to be the more uncertain anti-
trust exemptions afforded by the Webb-Pomerene Act.®

237 The existence of non-competitive US trading laws and policies can directly affect
Australian trade. US legislation that can be singled out in this connection includes an
amendment to Section 161 of the United States Atomic Energy Act 1964, which al-
lowefi the US Government in 1971 to continue an embargo on the importation of
uranium.

2.38 The amended Section 161 enabled embargoes to be imposed ‘to the extent
necessary to assure the maintenance of a viable domestic uranium industry’; in short, to
protect domestic. uranium producers from foreign competition.® According to
Att.orney-Gcneral‘s, it is almost universally acknowledged that the anti-competitive
action ‘by the US Government in 1971 in continuing the embargo on uranium imports
was of great significance in the events leading up to the Westinghouse antitrust suit.® As
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an illustration of this point are certain statements made before a Congressional Com-
mittee in January 1980 by the then US Assistant Attorney-General, Mr Shenefield:

‘First it is an undoubted fact . . . that the cartel had its genesis in a major anti-
competitive action by our own Government in walling off a major portion of the world's
market to busi who had th fore sold into our market,”

2,39 The Committee also points out that the use of antitrust laws in the Westinghouse

case amounted to an attempt to influence not the US but the international market for

uranium. As Trade stated in its evidence:
‘there was a total embasgo on uranium oxide into the United States. What happencd was
that Westinghouse sought to buy uranium not within the United States but in the third mar-
ket. . . . Soit has not been aquestion of our trade with the United States that has been
the point of the exercise, it has been the attempt by the United States, largely as a result of
factors which it has created - witness the embargo seeking then to impose a further inhi-
bition on trade in third country markets.”?

(d) Doctrines of ‘Sovereign Compulsion’ and ‘Act of State’

240 In USv. IC, a clash between opposing UK and'US court decrees was avoided
only because the US Judge had, with some foresight, included a *savings clause’ under
which his judgment would not operate against ICI where the company was complying
with the law of a foreign state to which it was subject. In doing this, Judge Ryan was
taking into account the so-called doctrine of ‘sovereign compulsion’, which operates to
avoid liability under US antitrust laws where the defendant’s activities abroad are
required (but not merely permitted) by foreign law.”
2.41 A limitation on the exercise by United States courts of jurisdiction to deal with
acts committed abroad is that arising from the lack of power over the person of the de-
fendant. However, it is a limitation which has frequently been overcome by finding the
defendant to be present within United States territory through its American sub-
sidiaries or affiliates, Again, it is sufficient to found jurisdiction that goods involvedinan
alleged infringement of antitrust legislation are present within the jurisdiction.®
242 Senator Durack, in his second reading speech on the Foreign Antitrust Judg-
ments (Restriction of Enforcement) Amendment Bill 1981 made the following criti-
cism of the doctrine of sovereign compulsion as a deft against US antitrust
legislation:
“The only clear case in which foreign government laws and policies are taken into account by
United States courts in respect of private conduct carried out'in pursuance of them, is by the
defence. of foreign sovereign compulsion, That narrowly confined’ defence is quiie inad-
equate. It requires that the.foreign trader shail have been compelled by his government to
carry out.the impugned conduct. By its nature, it excludes the vast range of foreign laws and
policies which approve or authorise trading conduct. In point of sovereignty, compulsion or
othérwise is an arbitrary and irrelevant distinction.
*Quite as importantly, the doctrine of foreign sovereign compulsion affords a defence only.
The foreign law or poiicy does not, as we maintain it must, go to the question of jurisdiction.
This is not a matter of mere theoretical criticism but of great practical importance given the
nature of United States proceedings and the cost burden involved.™
243 Secondly, United States courts have.developed a conflict of laws rule known as
the ‘act of state’ doctrine, under which all executive, legislative and judicial acts ofa
foreign state are immune from judicial scrutiny and will be recognised. Recently, how-
ever, each of these principles has been reduced in scope.
244 The matter was placed upon a statutory basis so far as sovereign immunity is
concerned with the enactment of the Foreign Sovereign Immunities Act of 1976. This
provides that a foreign state shall not be immune from the jurisdiction of courts of the
United States or of the states in any case in which the action is based upon—
(a). acommercial activity carried on in the United States by the foreign state;
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(b) anact performedin the United States in ion witha al activity
of the foreign state elsewhere;

(c) an act outside the territory of the United States in connection with a commer-
cial activity of the foreign state elsewhere and that act causes a direct effect in
the United States,

245 Ms Triggs has concluded, in rel to this sovereign immunity legistation:

‘It is likely that. the immunity defence will not be available to any government or its

instrumentalities which. may be charged with antitrust violations in relation to foreign re-

strictive trade practices.”
The express provision (in (c) above)—excepting foreign governmental commercial
activities that merely cause'a direct effect in the US-~from the protection of the statu-
tory immunity—is said to be inconsistent-with the normal immunities recognised at in-
ternational law; particularly because international law would notrecognise US jurisdic-
tion where the activity takes place outside the US. In other words, the third exception
from. immunity entrenches the “effects” doctrine in the legislation, contrary to sover-
eign immunities recognised internationally. Furthet, ‘where an immunity defence fails,.
the defendant’s property in the United States which has been used for a commercial
purpose will not be immune from attachment in aid of execution once judgment has.
been entered against the state,™

5. US Judicial Attempts to Take A t of Foreign Interests: The Timberlane
Approach .

246 Among the major criticisms made. of the extraterritorial character of US anti-
trust laws additional to the uncertain and wide scope of the ‘effects’ doctrine and its in-
consistency with traditional international law, is the failure of US courts to consider
foreign interests when US laws are applied extraterritorially.

247 In 1977, however, the case of Timberlane Lumber Co. v. Bank of America®—
indicated that US courts were prepared to adopt a more flexible approach-in applying
the effects doctrine where the interests of foreign nations are involved, This decision,
however, is not unanimously approved by the US judiciary..

248 The relevant facts of the Timberlane case are as follows, Timberlane Lumber
was an Oregon company organised for the purpose of importing lumber into the United
States. Timberlane had formed two corporations under Honduran law for the purpose
of providing supplies of lumber for its United States operations. In support of its Hon-
duran operations, Timberlane had acquired the operating assets of a defunct Honduran
corporation (Lima). A subsidiary of the Bank of America had held substantial financial
interests in Lima and in two other Honduran lumber mills. For the purpose of clearing
itstitle to Lima assets, Timberlane attempted to negotiate a settlement with the Bank of
America, The bank, however, refused and its:agents in turn obtained from a Honduran
court embargoes against Timberlane's assets in Hond panies, for the ostensibl
purpose of p ing the diminution of available assets from which the bank’s claims
might be satisfied. Timberlane in turn.brought an action in the Federal Court claiming'
that there had been violations by the Bank of America of federal antitrust laws. The
District Court dismissed Timberiane's claim because of lack of subject-matter Jurisdic-
tion, inasmuch. as there was no. direct or substantial effect on United States foreign
commerce.

249 The Court of Appeals, however, considered that the District Court had not
made a comprehensive analysis of the relative interests of both the United States and .
Honduras and had received no evidence. of a conflict of law or policy with. the Hon-
duran Government. The Court of Appeals remanded the case back to the District
Court for reconsideration of the jurisdictional issue and noted that the foreign
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1 A

ies i d were ing some c( ial activities in the United .Sta;ucs
and that these purposeful and deliberate activities had in fact affected the plaintiff’s
business, o
i g i i for resolving jurisdic-
2,50 The Court articulated for the first time a detailed formula jurisdi
tional conflicts. Judge Choy, speaking for the Court of Appeals, noted a great disparity
of treatment among various courts and writers in trying to provide a coherent interpret-
ation of the ‘effects’ doctrine as embodied in. section 18(b) of the Restatementhqf
Foreign Relations Law (sce paragraph 2.13) and questioned the completeness oft_ is
doctrine. As an alternative approach, he endeavoured to refine the approach of Section
18 of the Restatement into a tripartite rule: » .
() Does the alleged restraint affect, or was it intended to affect, the foreign com-
merce of the United States? . )
(b) Is the alleged restraint of such a type and magnitude so as to be cognisable asa
violation of United States antitrust laws? . orial
(¢) Asamatter of international comity and fairness, §l;ould the extraterritorial jur-
isdiction of the United States be asserted to cover it? .
This analysis was aimed at finding the point at which the interests of the United States
are outweighed: by foreign interests, so that there is insufficient reason to Jusu.gy e}lln
extraterritorial assertion of jurisdiction. It is important to note, however—as did the.
Attorney-General's Department in its evidence—that the Timberlane principle is not
that the court will not assume jurisdiction; the court acknowledges that it has jurisdic-
tion but decides not to exercise jt.* . . I Mills v
2.51 These factors were elaborated in a \ n Mills v.
Congoleum Corporation® (1979), when the US Court of f'\ppcals for the Third Circuit
listed the following factors as relevant to the extraterritorial enforcement of American
antitrust laws: . .
‘l. Degree of conflict with foreign law or policy;
2. Nationality of the parties; o
3. Relative iriportance of tiw alleged violation of conduct here compared to that
abroad; _ )
4, Availal;ility of a remiedy abroad'and a pendency of litigation th.ere, o
5. Existence of intent to harm or affect American commerce a.nd' its fqreseeablllty,
6. Possible effect upon foreign relations if the court exercises jurisdiction and grants
relief; " .
ief i i H tion of being forced to
7. frelief is granted, whether a party will be placed ina positios n
perform agn act illegal in either country or be under conflicting requirements by
both countries; eits order effective
8. Whether the court can make its order effective; L .
9. Whether an order for relief would be acceptable in this country if made by the
foreign nation under similar circumstgnces; . ,
10 Whet%\er atreaty with theaffected nal‘l\onst!\as addressed the issue.
8 e decision in the Timberlane case, therefore, . . . .

2 52‘cs-lla;tlishtd aquite new principle,a princi;;le that was applicable to private suits. It saldht:l;u
even though there may be an adverse effect upon Amen_cun commerce and even though the
United States courts may on that account have jurisdiction, nevertheless they should before
excrcising jurisdiction weigh or balance the interests of any foreign government or forglgn
state with those of the United States and in particular take account of the foreign.relations.
impact.'? L

i ills jud have been ag
.53 While the Timberlane and Mannington Mills judg _

:roviding‘ a rational solution to jurisdictional qverlaps, they: have not been a;ghed

throughout the.US judicial system. Indeed, Justice Marshal} of the US D&satnct. ourt

has warned against a judicial role in balancing conflicting national interests.

19



6.

Conclusions

2.54 The Committee concludes that:

(a) attempts by the United States-to apply its trading laws extraterritorially are in-
consistent with international law and with international comity, and are
unacceptable;

(b) the exceptions to US antitrust laws, which protect US commercialinterests. but

donot extend to foreign interests, are inconsistent with the US’s own expressed:

antitrust commitment and with international expectations of.comity; and
(c) Australia canniot yet depend upon the principles of comity or. reasonableness or
the balance of interests tests (Timberlane and Mannington Mills cases) to

ensure that its national i arep d by US courts,

Endnotes

1. Triggs,'State J ion over C ions ..." in Ninth ‘Teade Law Seminar, Canberra,
1982, p.48. *

2. Triggs (1982), pp.48-49.

3. K.W, Ryan, ‘The International Application of United States Antitrust Legislation'; paper given at the
Fifth International Trade Law Seminar, Canberra, 1978, p.95.

4. 213 United States Reports 347 (1909) at p.356,

5. 22} United States Reports 280.

6, Norton, p.578-9,

7. 148 Federal Reporter, Second Edition, 416, 443,

8. Restrictive Business Practices of Multinationa] Enterpeises, Report of the Committee of Exper(s on
Restrictive Business Practices, O for Ci and Dy (OECD),
1977, para. 124,p.38.

9. Ryan,p97. .

10. G. Triggs, ‘Extraterritorial Reach of United States Anti-Trust Legislation’ in ¢
Law Review, December 1979, p.261; also see the y-by Mr LH, G Attorney-
General's Department, at Eighth International Trade Law Seminar, Canberra, 1981, pp.158-160.

1. Evldence. 26July 1983, p.100.

12. Practices of ises, Report of the Committec of Experts on
Restrictive Business Practices, OECD, 1977, para. 122, pp.37-38.

13. J.G. Custel, Q.C., ‘The Extraterritorial Application of Canadian and. Foreign Laws with Respect to
Unfair Competition, Restraints on Trade, and more Generally Combines and Cartels’, Eighth Inter-
national Trade Law Seminar, Canberra, May 1981, p.103:

14, Castel, p.103.

15. Norton,p.581.

16. Foradetailed discussion of these two cases and their significance, sce Ryan, pp.98-101.

17, Evidence, 25 July 1983 {Submission), pp.S155-6.

18. Evidence, 25 July 1983 (Submission), pp.S145-6.

19, Senate Hansard, 11 June 1981, p.3070 from Second Reading Speech on the Foreign Antitrust' Judg—
menls (Rcsmcuon ol’EnI’oroemen() Bill 1981,

20. L.H.Greenwell, Eighth International Trade Law Seminar, Canberra, 1981, p.161.

21. Evidence, 25 July 1983 (Submission), p.8145,

22, J. Paugh, *Antitrust Principles and US Trade Laws: A Review of Current Areas of Conflict’ in Law and
Policy in International Business, vol. 12, no, 3, 1980, p.587.

23. Thisinvestigation was commenced in mid-1980 by thc us Jusuc.e Depanmcm The Auslmhan Gavern-
ment strongly objected to the Justice Dx ds for
between the shipping lines concerned and the Ans(ralmn Meatand lemock Corpomuon In February
1983 the Australian Government intervened in the case by way of an amicus curiae brief.

24, SceEvidence 20 August 1982,p.790,

25, See, for example, the address delivered to the American Bar Association on 8 August 1977 by the
Honourable Griffin B, Bell, then US Attorney-General, published in The Australian Law Journal, Vol,
51, Dec. 1977, pp.801-803.

26. J.H, Greenwell, p.154; c.f. J, Paugh, pp.575-578, on Section 201 and a related provision in Scction 406
of the Act.

27. Evidence 26 July 1983, pp.142-3.

28. J. Paugh, p.606,

20

29. J.H,Greenwell,p.155.

g?. ﬁ;e:::‘:l‘; l[;y l:ls(‘oruy-ﬁencral Durack in his Second Reading Speech on the gg;czlgn Antitrust Judg-
ments (Restriction of Enforcement) Bil) 1981, Senate Hansard, 11 June 1981, p.3072.
32, Evidence 26 July 1983, p.140,
33, G.Triggs (1979),p.265; also K. Ryan, p. 105,
34, K.Ryan, pp.106-7,
35, Scnatc Hansard, 11 June 1981, p.3069.
36, G.Triggs 9(71;379) ;";8 .277-8,
3 I . 278,
T e Reporer, Second Editon,$9.
39. Evidence26July 1983,p.178.
40. 595 Federal Reporter; Second Edition, 1287,
41, Seed. .Cutcl p.l 17

42, 982 (A y-General’s Dep ént), p.874.
43, Quolcdeenale]hmrd 11 June 1981, p.3072.

21



CHAPTER 3

THE WESTINGHOUSE SUIT AND OTHER EXTRATERRITORIAL
CASES OF CONCERN TO AUSTRALIA

1. The Westinghouse Case

3.1 Before 1978 American courts had on ¢ i ived st from the De-
partment of State in a variety of matters—not solely in relation to antitrust suits—in
which.the foreign relations implications were important, and the United States courts
had paid weight to those interventions, Therefore, when the US Government, through
its most senior officials, endorsed the (1977) Timberlane decision,' the Australian
Government approached the US Administration to intervene on Australia’s behalf in
the Westinghouse antitrust proceedings ‘with some confidence’.2 Such confid was
misplaced.
3.2 The Westinghouse antitrust sujt was, however,in the initial Australian view a test
case for the application of the Timberlane principle as & means of resolving tensions be-
tween the United States. and foreign governments in extraterritorial cases. It also
pointed up the threat to foreign commerce arising from private treble damages suits,

(a) The Uranium Market and the US Embargo on Uranium Imports

3.3 Inorder to understand the main i plications of the Westingt antitrust suit
for Australia, it is necessary first to review the history of the uranium' market since
World War II. After an initial post-war shortage, the world supply of uraniun.in the
1960s far exceeded demand. Most nuclear power plants were then located in the
United States, which imposed a prohibition against the domestic enrichment of
imported uranium if that enriched uranium was to be used in the United States. In
other words, the United States Government placed an embargo on foreign uranium im-
ports. Asa result of the embargo, a number of foreign urani prod closed down.
One such producer was the Australian miner, Mary Kathleen Uranium Limited.
3.4 In the view of foreign producers, the embargo was obviously designed to ensure
that American uranium producers were not faced with foreign competition, As already
noted, the US Government embargo was denounced by the Australian Government as
the major contributory factor in the. events leading up to the Westinghouse antitrust
suit®. The embargo has also been cited asa clear example of the kind of anti-competitive
methods used by the United States to advance its own economic self-interest.4
3.5 The United States Government in 197} announced that the foreign uranium em-
bargo would remain at least until the latter part of the 1970s, Moreover, the United
States Atomic Energy Commission announced that it proposed to dispose of its 50 000
ton stockpile of uranium on domestic and foreign markets. The governments. of the
countries in which uranium discoveries had been made, including Australia, were con-
cerned at the continuance of the embargo to protect American domestic uranium pro-
ducers. Foreign governments were. also alarmed at the prospect of the substantial
United States stockpile being released onto the already greatly over-supplied world
market, and the price fall likely to result from such a move.* Diplomatic fepresen-
tations were made in respect. of both of these matters, but in the short term the United
States Government did not alter its policies.s
3.6 The policy of the Australian Government, and of the other producing countries’
governments, was that the uranium producers should engage in discussions outside the
United States with respect to the stabilisation of the prices in the world market. As a re-
sult of the continuing US Government embargo, that market clearly excluded: the
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United States market. Moreover, the Australian Government made it qu'ite clear toall
Australian ium prod that the Y export appr’ovals required under the
Customs Act would not be granted unless the Minister was satisfied that the price nego‘;
tiated for the sale of uranium was satisfactory.. :I‘hus, Australian companics whic
wished to develop their uranium deposits had toabide by government pohcyT, which was
continued by the Australian Labor Party when it came to oﬂi;.e ;r; late ’1972.

3 the meantime, more and more countries planned to build nuclear power gencr-
:t;’ng g;ants, atrend »\;hich was accelerated by the Arab oil crisis of 1973: Before longa

t jal d d for uranium existed with the result that the world price of uranium

escalated, although the US embargo against foreign uranium was not !lf ted until 1979.
3.8 Intheinterim, the Westinghouse Corporation was competing »:mh olh'e.r 'con.slru‘:%
tors in the business of constructing nuclear power- plants for various utilities in the
United States and elsewhere. One of the methods used by Westinghouse to encourage
utilities to place contracts with them was to offer to undertake to supply the necessary
uranium fuel for a certain period after construction had been completed. The fuel was
apparently promised at fixed prices based on the low price f?r uranium conceninzte.s
which existed: in the early 1970s. On one view, had West been it
would have cornered the market.

(b) Institution of P dings by Westingt

3.9 When the price of uranium escalated in }he 19705, it became apparent that.\\}"es‘;
tinghouse would not be:able to purchase u rates at the prices that ;: 2
set and accordingly it faced the possibility of very spbstanual losse§. Westing] ou‘se
declined to make deliveries 1o some US public utilities in accordance with its contracts,
with the result that it was sued by the utilities. )

3,10 Westinghouse endeavoured to defend. itself ag.aingt the actions brought llny l;le
utilities on the basis that the uranium concentrate price increases were the result oha
foreign cartel and that, accordingly, it should bqreleascd from its obligations und:r the
contracts. In effect, Westinghouse claimed that its contracts haq been frustrated by t g
actions of a cartel, even though the cartel’s operations of necessity excluded the Unite
States market because of the embargo on foreign uranium.’ ] ]
3.11 The result of the actions against Westinghouse for Lts fjnlure to make urarllllum
deliveries, was a series of settl involving some } s of {mlhons of dollars.
Westinghouse: in turn, on 15 October 1976,. brought. prpcecdmgs in the U§ District
Court under the Sherman and Wilson Tariff Acts against 29. fore:gp uranium prg;
ducers, including four Australian companies, alleging that price fixing ar}d bqyc:)h
agreements in restraint of foreign commerce had caused th; price of uranium lm le
United States to escalate from $6 to $41 per pounsi‘z“f resulting in a substantxal‘ oss to
Westinghouse, namely its liability to the various utilities. The: Westmghouse claim was
for treble damages totalling some $US6 000000 000 ($US 6 billion).

(¢) USGovernment Policies and Investigations

3.2 Alsoin 1976, the United States Justice Department empanelled a Grand Ju_l;iy_ to
investigate the circumstances surrounding th; uranium cartel, w:}h a view tosdecx :Ir:ﬁ
whether or not grounds for criminal prosecution existed. It scems' t:hat the Ut w}as ne

so much concerned to protect its domestic market bl_xt to altqr the price structure dor the
product.on the international market: because, by virtue of its own policies in /‘:ﬂ uc:xﬁg
its uranium stocks, it had forced Westinghouse into the mtcr{)atlonal nllark.et. \ ;r oy

deliberations of the Grand Jury were completed, no proceedings were instituted by the
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United States Government against any foreign producers, although a relatively minor
charge was levelled at one US company.

(d) Australian Government Resp to the Westingh Pr ding
3.13  Although US prosecutions did not eventuate, the investigations there gave rise to
the possibility that Australian jum producing companies might be prc d for
engaging in conduct which was in accordance with and in effect required by Australia’s
uranium policies. To minimise that risk, and after fruitless requests to the US Adminis-
tration to stop the Grand Jury proceedings, the Australian Government introduced the
Foreign Proceedings (Restriction of Certain Evidence) Act 1976, which prevented the
giving of evidence and information concerning documents in Australia for the purpose
of proceedings in the United States,

3.14 The 1976 Act, which is detailed in Chapter 6, authorises the Commonwealth
Attorney-General to prohibit the production of documents situated in Australia for the
purposes of a foreign tribunal, or the giving of evidence relating to these documents by
any Australian citizen or resident to such a tribunal, He may exercise these powers only
when he is satisfied that a foreign tribunal is attempting to exercise jurisdiction contrary
to international law or comity, or where a prohibition is in.the national interest and re-
lates to matters of Commonwealth power." In the course of the Westinghouse proceed-
ings, 2 number of ‘applications were made by Westinghouse and several of the defend-
ants for the production of documents or the giving of evidence pursuant to the Act.
Most of these applications were denied.??

3.15 1In 1980, the then Attorney-General Senator Durack described the Westinghouse

proceedings as:.
‘an example, even if the most dramatic, of the particular difficuities experienced by foreign
governments with private treble damages proceedings where United States extraterritorial
jurisdiction was being asserted.”

He further stated:

‘Australia’s national inlerest was j dised by the Westii dings in that:—

¢ In essence these proceedings, although privately instituted, represented a challenge to the
Australian Government's sovereign authority to. control and: regulate the export of
uranium from this country.

* The enft against A li panies of a jud| would have a seriously det-
rimental effect on Australia’s trade and development, having regard to the large amount
claimed. The threat of enforcement is already havinga detrimental effect.™s

3.16  On 24 January 1979, a preliminary injunction was granted by the US District
Court, restraining the ‘defaulting defendants’ in the Westi gt action from transfer-
ring assets out of the United States pending settlement of damages claims. On 17 Sep-
tember 1979, the US District Court rejected the motion of the appearing defendants to
defer.a hearing on the assessment of damages until the triat of the action.on the merits
of the Westinghouse complaint (set for September 1981} and. fixed 10 December 1979
asthe date for a hearing for damages against the non-appearing defendants. The default
judgments entered in the District Court. for Illinois against the nine non-appearing de-
fendants (including the four Australian companies) exposed them to a possible liability
of ‘quite staggering proportions’,6

3.17 The Australian Government responded by enacting the Foreign Antitrust Judg-
ments (Restriction of Enforcement) Act 1979, under which. the Attorney-General
made orders prohibiting the enforcement in Australia of those judgments. These orders
remained in force until after the settlement of the Westinghouse proceedings in 1981,
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3,18  When the Bill was introduced in the Senate on 21 February 1979, the Australian
Government's policy was expressed in the following terms: .
® Australia’s national interest d ded rejection of Westinghouse's claims because they
purported to give the antitrust and related laws “a greater extraterritorial operation than
that generally conceded in international law’. . .
® The 1976 Act had been effective in p ing the Australian-based evid from being
used for the purpose of the United States proceedings.
¢ A United States Grand Jury investigation into the cartel had concluded and no proceed-
ings by the United States Justice Department had been instituted against any Australian
i of that investigati )
* The ;m;pl:ct of \‘\-r"estinghousc securing an assessment of the amount of the )'udgm‘cnls. in
the near future and endeavouring to enforce the default judgments justified a legistative
response. .
© It would be unsatisfactory to expect the def to rely on law 10
any such enforcement action, Given that the Government was clearly of the view that the
Westinghouse litigation was against the national interest, it was desirable that legislative
and executive action should be taken to leave no doubt that a repugnant judgment would
not be recognised or enforced in Australia.!’ . . .
According to the evidence of Mr Lawrence Maher, Melboutne SOllCl'lOI', the legis-
lation was unnecessary even.if it had been of a much less order of magnitude than that
which threatened. Even if there had been no treble damages component threatening,
then I believe that not only would the legistation have been unnecessary but 1 tl}m!( that
one can confidently argue that the ch of any enfc t action by Westing|
in Austrafia succeeding were, to say the least, very sh.ght.’.’” These views are not shared
by the Attorney-General’s Department which stated in evidencer
“Westinghouse started before there was any legisiation and we lhm'k—-wc. may be wrong—
that it was the existence of this legislation, among other things, which facilitated the settle-
ment of the case because it showed to plaintiffs that the Australian Government was (aking
an interest." . .
3.19 As well, the Australian Government sought ar}d obtained leave in October 1979
to present submissions in the appeal by the appearing defenfiants. The Goverqmcnt
proceeded to file the two amicus curiae briefs, (The Australian Government did not
file an amicus curiae brief in the default proceedings, although the UK Government
did.
3.2(3 The Australian Government also proceeded with the drafting of the so-called
‘recovery back’ (or *claw back’) bill, modelled along tl}e lines of a UK Act, the Protec-
tion of Trading Interests Act 1980 (set out in Appendix V). That Act cr}ables a British
national or corporation against whom multiple damages in private antitrust proceed-
ings have been recovered to recover back in United Kingdom courts so much of those
d as rep! the non p y el t of the award, A!though the Wes-
tinghouse proceedings were settled in the meantime, the Australian Government
proceeded with its recovery back proposal and, on 11 June 1981, mtrpducefi the
Foreign Antitrust Judgments (Restriction of Enforcement) Amendment Bill. This Bill
is reviewed in Chapter 7.

. '

(e) Settl t of the Westingh Suit

3.21 Eventsin 1980 and 1981 resulted in settlement of the Westinghouse litigation. By
the end of January 1981, three of the US defendants }'md announced they had settled
the Westinghouse claim against them. Subsequently, it was' ced on 18 March
1981 that three of the four Australian-based defendants had settled with We:stmghouse:
Conzinc Rio Tinto of Australia, Mary Kathleen Uranium and Paqconur}emal ha‘d
agreed to make an undisclosed cash payment as part of a settlement involving CRA’s
London-based owner, Rio Tinto-Zinc Corporation Ltd, and other defendants, Both
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'CR.A .an'd MKU continued to deny any liability or wrongdoing and did not waive their
jurisdictional objection to the suit.
3.2% It was 1 d'that the ag; was conditional on completion of certain
additional steps, including the obtaining of certain governmental consentsand the entry
of a Court Order dismissing the antitrust case against CRA and MKU. In announcing
the settlement the companies stated that they were:
‘influenced by the possible constraints which could be imposed on the future conduct of their
business, the large amounts of executive time involved and the substantial legal costs due to
the litigation,"?
3,2.3 Several weeks later, Queensland Mines Ltd. d that it had ch dits
attitude and. was joining in the settlement. It was reported in the Age of 14 May°l98l,
that the company had indicated a willingness to contribute $A894 000. It was also
{)%%omd that the total settlement for all four Australian defendants exceeded $11 000

3.24. On 16 September 1981, in an answer to a Question on Notice (No. 919) the fol-
lowing details were disclosed;
‘Westinghouse Electric Corporation
(Question No. 919)
‘analor Evans asked the Attorney-General, upon notice on 12 June 1981;
(1) Has the Attorney-General seen, is he otherwise aware of the statement in the joint
Press release du.(ed 18 March 1981 of Conzine Riotinto of Australia Ltd and Mary
Kathleen Uranium Limited that the jies’ sett] gl with Wes-
tmghot.‘\.se Elec‘n:lc Corporation in refation to the Westinghouse uranium cartel liti-
gation ‘is conditional upon the completion of certain additional steps, including the
. obtaining of certain Government consents’,
(2) Has the consent of the Australian Government been sought in relation to that
settlement.
(3) 1f s0, (a). when was it sought; (b) has it been given; and (c) on what terms was the
consent sought and given,
Sf:nalor Durack—The answer to the honourable senator’s question is as follows:
(1) Yes. T understand that the Government consents referred to in the statement did not.
relate to any consent by the Australian Government, but to the Governments of
. Canada and South Afr.xca in refation to the supply of uranium under the settlement.
(2) and (3). The Austratian companies involved in the settlement of the Westinghouse
proceedings informed the QDvernment that, should they decide to enter into the
settlement agreement, they intended to apply to the Reserve Bank of Australia for
approval under. the Banking (Foreign Exchange) Regulations for the movement of
. funds‘ to enable the terms of the settiement to be carried out.
;::li'ng 1 such(;owign et d to tlhe_r mp ies that it »;'ould not object to the
r K xchange approval, if the proposed settlement satisfie i
national interest considerations. These were that: prope et saisfed certain
‘(i) prov}sjons beincluded in the settlement agreement—
requiring that the final judgment on issues of liability given against the Aus-
tralian companies on 3 January 1979, and the preliminary injunction givenin
favour of W Electric Corporation against the' Australian
companics on 24 January 1979, be vacated:
‘that there should be no implication from the settlement of wrong-doing on
the part of the Australian companies:
thatA the se't'tlement of ghe proccgdings should not be construed as a waiver by
the / an s of their jurisdictional objections to the proceedings
L. orasa suhmlssmq to the jurisdiction to the Courts of the United States: and
(i) none of tl]e uranium to be supplied under the terms of the settlement agree-
ment (which in addition to the Australian companies included other defend-
ants in the Westinghouse suit) would come from Australia or Namibia or be
pplied by an Australi pany.
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‘The Government, upon being satisfied that these conditions had. been met,
indicated to the Australian companies, Conzinc Riotinto of Australia Ltd,
Mary Kathleen Uranium Limited and Pancontinental Mining Limited on 16
March 1981 that it would not object to the granting of approval by the Re-
serve Bank pursuant to the Banking (Foreign Exchange) Regulations to any
application made by those companies to the Reserve Bank for the movement
of funds to enable the terms of settlement to be carried out,

‘Queensland Mines Limited which subsequently decided to participate in the
settlement agreement of 17 March 1981 was also informed of the Govern-
ment’s attitude prior to that decision.”®

(f) Reflections on the Westingh Case

3.25 The Westinghouse case brought forcefully to Australia’s attention the impact to
both Government and business of the extraterritorial application of US trading laws,
especially in treble damages suits under the antitrust laws. Despite firm Australian rep-
resentations to the US Administration opposing US attemplts to regulate the legitimate

activities of A lian companies, the US Administration and courts showed no
serious concern for Australia’s expressed interests, It was not until after the Foreign.
Antitrust Judg; (Restriction of Enfa it) Act was enacted in 1979 that the

Westinghouse case was settled out-of-court, even then involving over $11 000 000 pay-
able by the Australian defendants (together with their extremely high legal costs).
Future cases could involve even higher and equally unwarranted costs to Australian
business.

3.26 Australian governmental concern should not be limited to the direct financial
impact on Australian business (though that is of primary concern). The Westinghouse
case showed that Australia’s export trade, and the Government’s own preference for'
orderly marketing arrangements for primary products, could be hindered by the unjus-
tified extension abroad of US policies and laws. The continuing absence, despite the
helpful but limited antitrust Agreement reached by the two governments in 1982, of
any formal US gover 1 or judicial proced for giving proper consideration to
legitimate Australian interests before invoking or enforcing US laws, is'a major reason
why further Australian legislative responses need be considered, These are addressed in
Chapters 6 and 7 of this Report.

2. Antitrust Investigation into Australian-US Ocean Freight Trade

3.27 In mid-1980, the US Department of Justice commenced an investigation into
three shippi iated

lines, including A 1 Container Transportation (Australia) Lim-
ited. In the course of its investigation, the Justice Department requested information on
confidential discussions between the shipping lines concerned and the Australian Meat
and Livestock Corporation (AMLC) and other agencies,

3,28 Justice Brieant of the US District Court (New York) held that the information
sought was protected by the ‘Act of State’ doctrine, arguing that the ‘validity of foreign
government actions are not in issue’. Notwithstanding the Australian Government’s ex-
pressed concerns, and the spirit of the recently Tuded antitrust Ag; , Justice
Department appealed (successfully) against the decision.

329 On 23 February 1983, the then Australian Attorney-General, Senator Durack,
announced that the Australian Government had intervened by way of amicus curiaein
the appeal proceedings in the US Court of Appeals for the Second Circuit (New York).
According to a press release issued by Senator Durack: ‘The Australian Government
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maintains that the inquiry by the US Department of Justice is an intrusion into Aus-
tralian sovereignty and that it may adversely affect the ability of the AMLC to carry
out its statutory functions’.

3.30 The amicus curiae briefs submitted by the Australian Government in this appeal
and in the July 1982 proceedings in the US Court of Appeals for the District of Colum-
bia (Washington), in connection with the Justice Department’s investigation into three
shipping conferences (the Australian/Eastern USA Shipping Conference, the New
Zealand/US Atlantic and Gulf Shipping Lines Rate Agreement and the US Atlantic
and Guif/Australia New Zealand Conference)?, requested the Courts to take into
account the interests of the Australian Government, especially its concern that the in-
vestigation was in part directed at activities of the AMLC that were being carried out in
accordance with Australian law and governmental policy.

3.31 The Attorney-General’s press release of 23 February 1983 also pointed out that
‘The Australian Government has a continuing interest to ensure a free flow of com-
munications with affected Australian, American and other businessmen. These persons
should not thereby be exposed to the risks of US antitrust investigation and prosecu-
tion’.? However, the US Department of Justice won its appeal against the decision of
Justice Bricant (see para 3.28) and the investigation is currently proceeding, In reply to
a Question Without Notice in the Senate on 18 May 1983, the Attorney-General,
Senator Gareth Evans, (who had become Attorney-General in March folfowing the
general election) referred to this investigation and stated that departmental officers of
his and other interested Departments are monitoring developments to ensure that
Australia’s national interest is protected—he added: ‘Some recent developments in that
respect are causing us concern’.?

3.32  The US Justice Department’s actlons against the three conference Lines (Farrell
Lines, the Columbus. Line and Associated Container Transportation (Australia) Lim-
ited) are seen by the Australian Government as a threat, not just to its laws and policies
for the regulation of outbound shipping from Australia, but to the implementation of
Australia’s export policies, including minerals marketing.** The litigation had according
to the Australian National Line been “both time consuming and expensive”

3.33 The submission by the Australian Department of Trade to the Sub-Committee’s
inquiry pointed out with respect to the Australian-US Agreement, that it ‘addresses
itself to antitrust laws only, and does not cover the United States laws which Australia
considers to conflict with Australian Government laws and policies, e.g. regulation of
outbound shipping’.* Recognising that the Agreement did not strictly applyin the ship-
ping conference case, the Committee would have hoped that the spirit of the Agree-
ment had prevailed.

3.34 The US Justice Department investigation into alleged shipping conferences
operatmg between Australia and the US by Australian companies was initiated prior to
the signing of the US/Australia Agreement. For this reason, the Agreement does not
technically apply to the investigation and it would be unreasonable to judge the success
of the Agreement solely on the basis of this investigation. Nonetheless, there are aspects
of the Pacific Shipping Case which raise doubts as to the ability of the Agreement to
protect Australian trading interests, Such aspects are as follows.

3.35 First, when the US Justice Department appealed (successfully) against a court
decision allowing the Australian defendants not to produce documents relating to con-
fidential discussions with the Australian Government, neither it nor the State Depart-
ment in their joint brief mentioned Australia’s expressed concerns to the court.

3.36 Second, the Australian Government’s amicus curiae briefs to two US Courts of
Appeal, which argued that US civil investigative demands for communications between
the Australian Government and Australian Shipping Corporations should be denied on
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the grounds that they are protected by the Act of State doctrine at international law
and under the Noerr-Pcnnmgton doctrme, were lgnored by the appeliate courts, which
have since enforced the d The implication is that the kinds. of protection
envisaged in the US/Austraha Agreement will not carry significant weight with. US.
Courts; it is uncertain whether US Government reporting of Australian concerns to US
courts pursuant to the Agreement would be significantly more persuasive.

3.37 Third, inadequate information has been provided to the Australian Government
concerning investigations in the Pacific Shipping Case. A representative of the
Attorney-General’s Department pointed out, for example, in evidence before the Sub-
Committee, that the Department of Transport had not received sufficient detailed in-
formation to know whether Australian national interests are prejudiced.”” An expla-
nation for this may lie in the confidentiality of private information leading to Justice
Department inquiries. under the Scott-Rodino Act. The implication remains that had
the US Agreement applied in the Pacific Shipping Case, the information exchange,
guaranteed in the Agreement, would not have been satisfied.

3. Cases Arising from other US Foreign Trade Laws

3.38  Although, to date, Australia has not directly been faced with problems from US:
laws other than antitrust discussed in Section 4 of Chapter I, the cases cited indicate
clearly enough that problems of this kind could arise. Australia was not directly
affected by the divisive issue of the attempted US embargo on the construction of the
Soviet gas pipeline, Nevertheless, Australian firms could have been affected, as were
European subsidiaries and licensees of United States-based parent companies,

3.39 One Australian company was, however, reported to be affected indirectly by the
US Administration’s policy. It was reported in the Australian Financial Review on 4
October 19822 that the Australian oil and gas group, Santos Ltd., had taken steps to re-
move itself from the dispute between the United States and Europe over the pipeline
issue by agreeing to the transfer of a contract from France to the United States. The
$US3 million Santos contract for gas compressors was transferred from Dresser France
to a Dresser Inc. subsidiary in the United States as a resuit of the Reagan Administra-
tion’s ban on the supply of equipment by US companies to European companies invol-
ved with the pipeline. A spokesman for Santos said that the company had been forced
to take steps to ensure that the compressors were delivered on time.

3.40 A spokesman for the Dresser parent company inthe United States was reported
to have said that the company contracting out the compressors, the General Electric
Co., had been forced to switch the contract because the Reagan Government’s sanc-
tions prevented it from providing the French company with certain specifications for.
the compressors. In a statement issued from its Connecticut headquarters, General
Electric said that it would be unable to fill the Australian order on time if Dresser
France made the compressors, because the Reagan ban prohibited US companies from
provndmg energy-related technology, goods or information to European companies
involved in the Soviet pipeline. Dresser France had helped supply the Soviet Union
with a number of compressors for its pipeline.

3.41 The Sub-Committee was informed in evidence jointly by officers of the
Attorney-General's. Department and the former Department of Trade and Resources,
that the US Trading With the Enemy Act could have—and, indeed, has had—direct
implications for Australia’s trade. The potential threat is all the more realin that, under
US legislation, a US-owned company can be defined as one with a US-based ownership

29



of 25 percent (or even.as little'as 15 percent).” A senior officer of the Department of
Tradeand R gave the following illustration:
“You colld-have a snuauon in, whlch it was:entirely legal for Australia to export,. say to
North Vietnam, and the export would take place. If that export was carried out by an
American-owned. company- or. a company in-which there was American investment, the
Americans might seek.to assert that that company, because of its American relationship, had:
broken United States law. This-issue has not arisen in respect of Australia. No company
operating in Australia has been hauled before-the United States courts and charged, But
there are a number of cases.on the United States statutes books in which non-Australian
ies have had this problem.™
342 TheSub-Committee was reminded that Australia has been concerned in one case
invélving the Trading with the Enemy Act. This involved the sale of coal to North Viet-
nam by a company in Australia: with- American connections. However, although the
case was raised, it was not pursued in the United States to the point at which. any
charges were laid:
‘But the question was certainly raised at one point, This caused a small problem for-us in'
terms of exports of Australian coal to countries to which we might want to export vis-a-vis
countries the United States preferred.™
3.43 If such a case were to arise and be pursued by the US Treasury and: Justice De-
partments, the consequences would be that the companies considered to be in breachof
the Act would be listed and exports to them refused, There is also the possibility that
those companies would be fined, assuming that they could be sued.*
3.44 Therefore, the question of extraterritoriality—as noted in Chapter 1—has im-
portant implications for Australia’s foreign investment law and policy.
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CHAPTER 4

AUSTRALIAN-UNITED STATES’ BILATERAL AGREEMENT RELATING
TO COOPERATION ON ANTITRUST MATTERS

1. Background to the Agreement

4.1 1In 1981, the then Attorney-General, Senator Durack, made the following com-
ments 1o the Senate concerning the apparent failure of the Timberlane principle to re-
solve difficulties between the United States and other countries arising from the extra-
territorial application of US antitrust laws:
he issue is not so much intervention. It is the Timberlane principle itself. It is fundamen-
tally unworkable for the very reason that Judge Marshall gave. The judiciary has no expert-
ise to decide these questions; questions as to the significance of a trading law to another
country; as to the need for stabilisation of prices; as to the need to deal with an unforeseen
emergency in the export market,
“Timberlane is not a principle which we can in point of sovereignty accept, We are-not pre-
pared to acknowledge that a United States court can judge, on the basis of its view of our
national interest, whether it will exercisc Jurisdiction, For the reasons already given, we
claim that there is no watrant for United States antitrust laws overreaching our own export
faws and policies.
‘In Australia’s view, these conflicts over jurisdiction and sovereignty, on the one hand, and
over national interests on the other, can only be worked out by governments.”
4.2 It was this Australian stance which culminated in the negotiation and signature on
28 June 1982 of the Agreement between the Governments of Australia and the United
States of America Relating to Cooperation on Antitrust Matters, Effectively, the
United States now acknowledges the principle that:

‘Certain conflicts go beyond comity and require that factors related to sovereignty be taken
into account and accorded priority.'?

In the words of Senator Durack:
‘The Agreement gnises the imp both Gov ted to the need for con-
flicts between national laws and policies to be resolved at the Government level,s
4.3 Inaddition to its stance that national interests are non-justiciable, the Australian
Government also held firmly to the position that the questions of US Government in-
tervention in private antitrust proceedings, and the immunity of Australian enterprises
from prosecution during the process of inter-governmental consultation, were matters
for negotiation, This was despite a discouraging response from the United States in
1979 with respect to the negotiability of both these matters.*
4.4 In his speech to the Senate in 1981, the then Attorney-General repeatedly laid
great stress on how central to the negotiations was the issue of private treble damages
suits. In referring to the then continuing negotiations between the two Governments on
the proposed consultative Agreement, he stated:
*Our ultimate objective remains. That is, to establish a detailed mechanism by which inter-
governmental consultations can take place in advance. But that is not possible if any agree-
ment arising out of such consultations can be undermined by private antitrust proceedings of
the kind which I have described, We will conti our S to this
problem.”
4.5 InJune 1981, after Australia’s Prime Minister, Mr Fraser, expressed to President
Reagan Australia's general concerns regarding United States antitrust enforcement, the
two heads of government asked their respective Attorneys-General to endeavour to
work out an agreement. The response from the US side, however, was not immediate
and early in 1982 the then Attorney-General requested a high level meeting of officials,
which took place in May. At that meeting the basic Agreement was finalty worked out,
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‘within the framework of what both Attorneys-General had agreed'.$ The draft Agree-
ment was initialled on 18 May 1982, and was signed on 29 June 1982,

2, The Provisions of the Agl 7

4.6 Briefly, the Agreement provides:

Article 1 —Notification o . .
The United States Justice Depariment or the Federal Trade Commission wnlrl nxur Y
Australia of the details of an antitrust investigation which may have lmplleﬂIOnSS for l;s-
traian laws, policics or national interests and Auslmllfx may notify the United States of a
policy which may have antitrust implications for the United States.
{Article 1.1and 1.2)
Asticle 2—Consultations . . . -
Consultations may be held at the request of the notificd Party with a.view to avoiding con-
flicts between the laws, policies and national interests of both countries and I;or lh!: purpose
due regard shall be had to each countries’ ignty and to of comity,

Article 2,1-5 i . .
((:onsideralion) will be given by the US before it commences or continues antitrust actions to
Australia's i in specified ci relating to Australian exports, and _/\ust(a.lm
for its part will considcr;zny harm to US interests which might asise from Australia’s policies
affecting US enforcement of its antitrust laws,

{Article 2.6) Suit

ticle 6—Private Antitrust Suits o . .
?:wl United States will, upon request by Australia, in private antitrust proceedings inform

i Hati ith Australia (at which
t of the and of its with ralis
';{l:sﬁ:‘llira will have expressed how its interests are or could. be prejudiced by the
proceedings).

i ‘United. States/Australia Bilateral Anti-
4.7 The following excerpts from the paper ‘Unite -
trust Agreement’ grcsentcd by Mr H.T. Bennett, Deputy-Secretary of the /:\:tto;ney
General’s Department, to the Tenth [nternational T ra'dc Law Seminar {Canl etrra
1983) illustrate the main provisions of the Agreement. This paper wasan attachment to
the Attorney-General’s Department’s submission to the Sub-Commn.tce. )
1t needs to be understood that the Agreement does not attempt to provgdc_n comprcht;rllsw.e
panacea to cure all problems to which antitrust enf orcement has given rise in the past. ) or is
the agreement a conflicts regime by reference to which the respective rights of the parties
ay be adjudicated upon . ) )
?h: recilajls to the aggccment mention specifically the nced for conflicts to be x:cscl'w.:d wn};
mutual respect for each other’s sovereignty and with due regard for considerations o
comity . . . ”
Article 1/nter alia provides .o » .
the Australian Government with the option of notifying the Upned States Govc}'nmeqt o!; 2
policy which the Australian Government has adopted and which may have antitrust xlr,np bl.
cations for the United States. Potential difficulties for Australian exporters can thereby be

i i jttedto . . . conduct that
identified and avoided before exporters have become commi . duct
::;;nhl otherwise become the subject of antitrust concern under United States antitrust
laws.

ision is af for notifications concerning decisions by the Justice Departrent or
rl:: ;I‘z‘(;):n:i '?'Lsr:'l:lég:nmission to undertake an antitrust invcsug?':mn. Each of l}l\lcse li):\dlfis-
is obliged to notify the Aus\ra}ian‘ Government of any s\![r:‘ll:cdcclsmn thmu‘fntﬁs :l*‘y’l‘i:gatign
i stralian laws, policies or national i 5. T 0 fon,
zzﬂ;?:df:vr;{},“me requirem::r;”tis of promptness and‘dctall in paragraph_s 3 u'm:, 4S. hlls p';\;lu]::
{arly welcomed by Australia in the light of its expericnce with the Umpl‘um an.“ leﬂ)wgmll
vestigations. It is our hope, and indeed expectation, that these provisions wfl ot
ions being ducted well in ad of the of s
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Article2 . . . isthe picce of the Agi In hs 1 and 2 the Aus-
tralian and United States Governments accept mutual obligations to communicate their
concerns arising out of natifications under Article 1. Each is entitled to request consulations
in respect of a notified matter of concern to it and the other is obliged to engage in such con-

sultations . . . with due regard to each other’s ignty and to it ions of
comity,
The signiﬁcapce of paragraph 6 cannot be From. the Australian point

of view p hes to the recognition by the United States in sub-
paragraph (b) of paragraph 6 of the need to give the fullest consideration to the interests of
Australia with respect to the conduct to which the p dings or plated p dings
relate, or would relate. The sub-paragraph goes on to give some important examples of Aus-
tralian interests ..

Articles 4 and 6 are best considered together, because collectively they go as far as it was
possible to go in providing for the vexed question of how to stop private civil proceedings
based on conduct which in inter-g 1 ions the United States Government
has concluded should not be a basis for action under United States antitrust laws,

The first need in this connection is for a party to any such civil proceedings to be able to put

before the court acceptable evidenceof the fact of the inter-gover 1 and
their The provides for this, first, by providing for a written
memorialisation of the lusion reached in the ions and the basis for it

Atrticle 6 compl Article 4 by providing for the Gov of the United States, on
request, to report to the court on the sut and of the Itations, This is a

very significant advance on the paosition that has obtained and it is to be hoped that it will
place the court in a position in which it is able to apply the balancing process provided in the
Timberlane and Mannington Mills cases and so decline to exercise jurisdiction in pro-
ceedings relating to conduct which the United State Government has concluded should not
be a basis for action under its antitrust laws .

Before leaving Article 4 hould be made to paragraph 2 of it, which is a formal ack-
nowledgement of each party’s rights to protect its own interests in. the event that it proves
that a conflict cannot be avoided. Such a clause is, of course, basic to the Agreement.. Both
Governments saw it as necessary to have such a clause but it is to be hoped that in practice it
will seldom be necessary to have recourse to it.

3. Australia’s Position Under the Agreement

4.8 According to the then Australian Attorney-General, Senator Durack, what
Australia gains chiefly under the Agreement is a ‘binding commitment’ by the United
States to consult with Australia before any official action is taken under United States
antitrust laws which might affect Australia’s interests, and.a recognition of the import-
ance both Governments attached to the need for conflicts between national laws and
policies to be resolved at the Government level.?

4.9 In giving evidence before the Sub-Committee, the Attorney-General’s Depart-
ment representative also stressed the importance to Australia of the commitment to
consult on the United States’ side. He stated that it has been quite & central element in
Australian policy that where US antitrust laws conflict with Australia’s trading policy,
there is a need for governments at a very early stage to consult, before the commence-
ment of an antitrust investigation: ‘It was felt that once the wheels of justice had begun
to grind in the United States it was very difficult for any sensible accommodation to be
reached.” [However] ‘it is not an agreement under which we, through consultations,
endeavour to ascertain whether the implementation of an Australian Government pol-
icy would infringe. United States antitrust laws. Nor is it in any sense an agreement
under which there is any kind of notion of clearance of a particular policy. The essential
feature is that both sides will Jook at the matter."?

4.10' Article 2.6 of the Agreement is potentially a major step towards resolving poten-
tial conflicts between Australia and the United States arising from official US antitrust
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investigations or from Australia’s responses to them. For example, in the light of inter-
governmental consultations, the US may, for its part, agree not to enforce its antitrust
laws, even if the conduct in question would infringe those laws.?

4,11 Thus, under Article 2.6(a) of the Agreement, the Australian Government, on its
side, ‘shall give the fullest consideration to modifying any aspect of the policy which has
or might have implications for the United States in relation to the enforcement of its
antitrust laws, In this regard, consideration shall be given to any harm that may be
caused by the impl ion or continuation of the Australian policy to the interests
protected by the United States antitrust laws’.

4,12 Under Article 2.6(b), the US Department of Justice or the Federal Trade Com-
mission, on their side, ‘shall give the fullest consideration to modifying or discontinuing
its existing antitrust investigation or proceedings, or to modifying or refraining from
contemplated antitrust investigations or proceedings. In this regard, consideration shall

be given to the interests of Australia . . . including, without limitation,
Australia’s interests in circumstanceswhere . . . conduct [subject of the antitrust
action}:

(1) was undertaken for the purpose of obtaining a permission.or approval required
under Australian law for the exportation from Australia of Australian natural
or goods factured or produced in Australia;
was undertaken by an Australian authority, being an authority established by
law in Australia, in the discharge of its functions in relation to the exportation of
Australian natural resources or goods manufactured or produced in Australia;
(3) related exclusively to the exportation from Australia to countries other thanthe
United States, and otherwise than for the purpase of re-exportation to the
United States, of Australian natural resources or goods manufactured or
produced in Australia; or
4) isted of repr ions to, or with, the Government of
Australia or an Australian authority in relation to the formulation or implemen-
tation of a policy of the Government of Australia with respect to the expor-
tation from Australia of Australian.natural resources or goods manufactured or
produced in Australia.’
In his Canberra press release on 29 June 1982 to mark the signing of the Agreement,
Senator Durack remarked about Article 2.6(b):.
*Hopefully they [the provisions) will lead to decisions by those [US] bodies not to institute
or continue with prosecutions where this would be inappropriate having regard to
Australia's national interests.”
4,13 With respect to the key issue of private treble damages suits, Article 6 would re-
quire that, when requested by the Australian Government, the Justice Department will
appear in court in private antitrust suits brought against Australian companies. The
Department will present a report to the judge presiding over the case describing any dis-
ions the two gover have held on the controversy.’? The court may then
choose to take account of comity considerations, for example by adopting the
Timberlane approach.
4.14 In his address in Washington on 29 June 1982 at the signing of the Agreement,
Senator Durack was circumspect in his reference to this provision:
*The agresment is between governments and can only inany final sense provide a framework
for the resolution of differences arising from government action. The important matter of
United States government participation in private suits is dealt with in the agreement and
the provision included is significant but it cannot provide a complete answer to the difficult-
ies which may arise from those proceedings. I should say that in regard to those difficulties
we remain concerned.”
The Committee shares this concern.

@
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4. The US Position under the Agreement

4.15 In a siatement released following the signing of the Agreement, the US.

Atfomey-Genera!‘, Mr William French Smith, emphasised that he was optimistic that
‘this agreement will elevate relations between our two countries on antitrust matters to
a higher plane and a more predictable path.'2
4.16 On the question of private antitrust suits, Mr. French Smith noted that the Aus-
tralian Government concern, repeated during the negotiations, that private suits werea
greater problem than enforcement action of the US Government. He then commented
as follows:
‘By providing through this ag for United States participation in certain private cases
that implicate Australian government policies, we have indeed taken a very significant step
toward minimizing such difficulties.” : .
4.17  From the United States’ point of view, it is clear that the chief advantage of the
Agreement is the provision relating, to Australian co-operation with- US. antitrust
investigations (Articles 2.6 and'S). The US Attorney-General was quoted as saying that
agreement to limit use of Australia’s blocking laws (Article 5.2) was ‘particularly help-
ful’: ‘We are all aware that other governments have enacted similar blocking legislation,
we therefore hope and believe that this agreement will further our efforts to achieve ac-
commodation with those nations as well." The US Attorney-General concluded that:
‘While neither of our countries has sacrificed any part of its savercignty or rights under inter-
nanpnal law by this agreement, we have agreed upon an excellent mechanism for chan-
nelling and containing potential differences. The United States will work diligently to ensure
the usefulness of that mechanism to both nations™.**

§. Possible Operation of the A lia-US Ag on Antitrust M;

4.18- Mr H.T. Bennett of the Attorney-General’s Department in his.seminar paper

commented as follows:.
"I“he agreement that has been reached is, as I have already said, not a panacea, It is not a con-
flicts regime. It'in no sense constitutes an abandonment by the United States of its policies
for extraterritorial enforcement of its antitrust. laws. But it does represent a significant step
forward. It has created a greatly imp d here of undi ding b the two
countries, qnd the importance of that cannot be overstated. It has provided a vehicle for the
two countries to resolve their differences with mutual respect for each other and each other’s

policies.
‘Hopefully the agreement will remove the need for resort to be had to legislation blocking
evidence or preventing jud, from being recognised and d. In this and other re-

spects it remains to be seen how the agreement works in practice, but it ¢an be said at this

stage that there are indications that both sides are wanting the arrangements. to be

successful."¢
4.19  Whether or not the Agreement works will depend on the willingness of both par-
ties to make it work, especially their willingness, in each case, to see the other’s point of
view. Essentially, the success or failure of the- Agreement will rely on.adherence by the
parties to the principle of comity, since neither party is bound by:the joint consultations
envisaged under the Agreement to desist from taking unilateral action.””
420 The Ag! does not provide any g that the United States will not
pursue a Department of Justice or Federal Trade Commission antitrust.investigation.
Even if both honour their commitment under the Agreement to engage in consultations
relating to a particular case, the US Government may decide that the national-interests
of the United States outweigh ‘considerations of comity’ (see the preamble. to the
Agreement). The Australian Government for its part could well'decide, in such circum-
stances, to use its ‘blocking’ legistation to prevent the transmission, of information or,
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documents from Australia (provided it complied with Article 5.2 of the Agreement by
providing notice of its intention to doso).

421 Further, there is no guarantee that US courts will be any more-sympathetic to
US Government intervention on behalf of a foreign government than they have shown
themselves to be towards.subimissions made directly by the foreign governments con-
cerned, as in the Westinghouse suit. When-the Australian Government submitted its
views in the Westinghouse: antitrust p dings, the. Judge of the US District Court,
Judge Marshall, commented: ‘the judiciary has no expertise or perhaps even.authority
to evaluate the ic and social policies of foreign governments’. The US Court of
Appeals strongly criticised the intervention of foreign governments in'the case. This oc-

.curred.despite reassurances by the US Department of State to the Australian Govern-

ment that ‘we are confident that itsviews will be given due weight.**

4,22 Nevertheless, the Sub-Committee was told by the Attorney-General’s Depart-
ment that there is a real distinction between the Australian-US Agreement and similar
agreements entered into by the United States with other countries (discussed: in
Chaptér 5), which were described as being essentially co-operation agreements in
which information is to be supplied. ‘The distinctive feature of this agreement is that it
is an accommodation agreement, the notion.being that either party will endeavour to
accommodate its laws or policies’.”

However, as the Committee has already noted, the:successful operation of the Agree-
ment will depend on continued goodwill and understanding between the two Govern-
ments and their officials,

6. Conclusions.

4.23 The Australian-US Agreement Relating to Cooperation-on Antitrust Matters
provides, in.the words of the former. Australian Attorney-General, Senator Durack, ‘a
framework within which our two governments will in the future be able.to-resolve dif-
ferences between them arising out of the enforcement of United States. antitrust laws
and Auistralian Goverriment policies which may have. antitrust implications for the
United States’.® At the sanie time, the Committee would emphasise that the success of
bilateral dispute settlement in general and'of the Australia-US Agreement in particular
will depend fundamentally on the ability of both parties to appreciate. ‘the differences
in outlook and perception which char ize the policies of the particiy and a will-
ingnessto give equal weight, equal credence to those perceptions’?
4,24 . The Committee agrees with the numerous. witnesses, including the Attorney-
General'sand Foreign: Affairs Departments and Professor Ryan, that the negotiation of
this. Agreement. s a significant step towards resolving an.issue which has been-a major
irritant in relations between the two countriés over a number of years. The Committee
iders that the Agr t, in addition to providing a diplomatic fr k for con-
sultation, establishes a-prima facie. obligation on both sides to act.in good faith. For
example, in‘signing this Agr Australia-has agreed to co-op with the United
States in the-field of restrictive business practices and not:to block US official investi-
gations.or enforcément action undertaken in accordance with the antitrust laws, unless
such. investigations conflict with Australian national interest. The Agreement leaves
.each party free ultimately to protect its interests as it deems necessary {Article 4); but if
cither side fails to act ingood faith, the Agreement-will not work.
4,25 The Committee-would point.out in this context that, in view-of the failure of US
courts in a number of recent and important.cases to apply the Timberlane principle and
to admit into private antitrust proceedings.a consideration of foreign policy matters, it
is-particularly important that Article.6 of the Agreement, relating.to-US Government
intervention in such proceedings, can be made.to work effectively.
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4.26.  Asdiscussed in Chapter 2 of this report, it is widely agreed that US antitrust laws
go beyond generally accepted: principles of extraterritorial jurisdiction in seeking to
protect the United States from what is regarded as ‘unfair’ competition from foreign
trade and commerce, Consequently, unless the United States is willing to limit, or mod-
ify, the application of its laws where they conflict with other nations’ trading laws‘and
policies, as envisaged under the bilateral Agreement with Australia, it is likely that
there will be a continuing build-up of ‘blocking’ legislation in a. variety of countries
against the extraterritorial application of US antitrust laws,
4,27 As pointed out in evidence, the Agreement can be described accurately as a'
breakthrough from the United States’ point of view as well as Australia’s,”? Therefore,
the United States would be aware that, if this Agreement cannot be made to work, the
alternative is likely to be continuing international confrontation over the issue of the:
extraterritorial reach of its antitrust laws.
4.28 The Committee concludes that:
(a) the Ag bet the Go! t of A lia and the Government of
the United States of America Relating to Cooperation on Antitrust Matters is
a significant step towards resolving numerous difficulties that have arisen be-
tween the Australian and US Governments in the enforcement of US antitrust
laws;

(b) a number of important questions relating to the extraterritorial application of
other US laws, such as the Export Administration Act, have not been affected
or resolved by the signing of the Agreement;
it is important that Article 6 of the Agreement, relating to US Government par-
ticipatipn in private antitrust proceedings, be made to work effectively;and
it is important that both countries seck to implement both the letter and spirit

{c
[C)

g o

of the Agreement and that the Australian Government regularly monitor its.

operatior,
4.29 The Committee r ds that the Ag b the Government of
Australia and the Government of the United States of America Relating to Cooper-

ation on Antitrust Matters be regularly monitored by the Australian Government to:

ensure that it is achieving its stated objectives.
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CHAPTER 5§

RESPONSES OF FOREIGN GOVER,
] NMENTS TO
EXTRATERRITORIAL REACH OF UNITED STAT"E:gliAWS

1. Objections of Foreign Governments

5.1 . .
based?:lxe ::,Le::‘;::so t;fg f;x::%r; ggve;mmc?ts té) the extraterritorial reach of US laws are
US coumtecnmber commined’a brs » as already mentioned, the jurisdiction claimed by
: road by non-US citizens be; i
terpretation of territorial jurisdiction under j i o Tho Attoneaccopted in-
Department noug wno jurisdi under international law. The Attorney-General’s
; t concern being expressed by i
fairly close relations with, su i K nato ealand, Jape ang vave
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ich ¢ " : directed at the uncertainty surr i .
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~competitive practices. on the part of
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. ¢ i  the extraterritorial application of US | i
{?get%r; (:radn(ri)g by US companies (including many foreign subsidiaries) Z\:;{:sg!at{gg
goods and technology is used as a vehicle for applying US foreign policy, e
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5.6 Objections to the extraterritorial reach of US laws focus on the question of private
treble damages suits. According to the Department of Trade, ‘private treble damage
suits in particular can exacerbate the difficulties raised™, The Department of Foreign
Affairs claims the most serious problems arise from private suits brought pursuant to
US antitrust laws.
5.7 Finally, the United States Government has been criticised for allegedly failing to
adhere in a consistent manner to official declarations that the principle of ‘international
comity’ would be given due regard in the enforcement of antitrust laws, The US
Administration in 1978 discontinued any practice of court app on behalf of
foreign governments in.private antitrust suits, thereby placing the full burden on those
governments and'depriving them of a degree of infl in court proceedings. Further,
the Timberlane attempt by some US courts to balance conflicts of interests between the
United States and foreign governments appears not yetentrenched in US law.
5.8 Australia and other countries which have found themselves embroiled in disputes
with the United States arising from the attempted extraterritorial application of its
antitrust or other laws have vigorously defended their stance. They have drawn special
attention to the ‘effects’ doctrine as applied by US courts, as exceeding in jurisdictional
scope tie foreign trading laws of other countries.” This point. was stressed in the 1977
OECD report on Restrictive Busi Practices of Multinational Enterprises.
5.9 Australia, under Part X of the Trade Practices Act 1974, regulates outwards
shipping from this country. Under the Australian Meat and Live-stock Corporation
Act 1977 the relevant Minister may, upon the recommendation of the Corporation,
designate the carriers of meat exports from this country and impose certain conditions
relating 1o its carriage. Again, the Trade Practices Act (section 5) extends to ‘the en-
gaging in conduct outside Australia by persons in relation to the supply by those persons
of goods or services to persons within Australia’. Australia, however, unlike the United
States, does not pt to regulate foreign on the basis purely of an alleged
adverse effect upon Australia’s trade.
5.10 While the United States is not the only country which aims at applying the the-
ory of ‘effects’ in its laws on restrictive business practices®, there is little support in inter-
national state practice for the extension of the objective territorial principle to mere
effects which do not form a constituent element of an offence.
511 Professor K. W. Ryan of the Faculty of Law, University of Queensland, notes
that sub-section 98(2) of the Act Agrinst Restraint of Competition 1951 of the Federal
Republic of Germany reads like a transcription of the *Alcoa’ rute?. It provides that the
Act ‘shalt apply to all restraints of competition. which have effect in the area in which
this Act applies, even if they result from acts done outside such area’. A commentary on
this Act, quoted by Professor Ryan, points out, however, that—
‘As a public law rule, Section 98(2) authorises the competent German authorities to apply
German substantive public laws, to take administrative measures against and impose quasi-
criminal sanction on enterprises practising unlawful ints of ition. The applica-
bility of substantive German law means at the same time that the German courts and
authorities have jurisdiction over domestic and foreign enterprises according to the rules of
German international procedural law. The enft of public law provisions is, how-
ever, subject to the principle of territoriality and must, therefore, strictly be limited to Ger-
man territory. Thus the participants of a foreign export cartel which affects exports to Ger-
many could be subjected to an administrative or quasi-criminal proceedings in Germany, but
the sanctions imposed could not be enforced outside Germany. "'
5.12° Ms Triggs observes that while the United States, the Federal Republic of Ger-
many, the European. Economic Community and some other states have adopted the
‘effects’ doctrine to expand the reach of their restrictive trade practices legislation, the
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5.17 Again, in 1980, New Zealand ted Evid

which enables produciion of de ._‘the tobe " i
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5.1 8‘_ The Austral}ie:n Department of Foreign Affairs stated that:
in common with like minded countries such as the Uni i i
" th lik ted Kingdom, Canad;
?;:: ’:Ia\bls:p leg?sli\:llve counter-measures such as the cnaclmcn% of lfle ;‘:i:e?g?ingri‘;ﬂ:cl: <
(pronh ,: (I:;HE;l‘or:;:i:g‘:\i::';c;7)9A’:“h I?Z: and the Foreign Antitrust Judgments (R?:
ity of imtroducing lemion . The: _?rncy-General'pas also referred to the possi-
A ng1 cnl.l'" 0 permit the “recovery back™ of damages awarded under a

This possibility is dealt with in more detail in Chapter 6.

dn t (No. 2) Act
in certain circum--

3. The American Response to ‘Blocking’ Legislation

(S:Exlugntri‘:lshm:arizgo \:\St:\ ;}\: ;emtl}cl:t:e{)\ts o'i ‘:ﬂockiné‘ legislation by Australia and other
3 ttorney-General, the Hono i

Bell, was that he could see no excuse ‘for dcliberatcly‘e’nacting Elolél;g:lge S;';ﬁ?.;
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solely to [rustrate US antitrust laws without regard to the seriousness of the case or the
national interest at stake'. Healsoem phasised:
‘We are obligated to doall that we reasonably can to prosecute foreign private cartels which
have the purpose and effect of causing significant economic harm in the United States in vi-
olation of anti-trust laws. To my mind there is fundamental United States interest in not
having any citizens pay substantially higher prices for imports because private firms get
together and rig international markets, There isalso s fundamental United States interest at
stake when private businesses, although foreign, get together to injure and perhaps destroy
an American competitor.”
5.0 However, there are in fact exemptions under United States antitrust laws which
permit their exporters Lo engage in anti-competitive practices. Furthermore, statements
stch as that quoted above appear to overlook the key question-of whether there is any
justification far the ilateral assertion of jurisdiction by one country based only upon
an adverse effect upon its trade to proscribe anti-competitive conduct in the inter-
national market, especially where that conduct results from national trading policies.'
521 The recent Australian-US Agreement Relating to Cooperation on Antitrust
Matters differs from similar agreements with other countries entered into by the United
States.”s In particular, the US. Attorne; General, Mr French Smith, in his address to
mark the signing of the Agr t, emphasised that it imp more concrete and
detailed obligations than the earlier agreements entered into with Canada and the Fed-
eral Republic of Germany.'®

4. ‘The Canadian Agreement

522 The Canadian-US Antitrust Notification and Consuitative Procedure (Which
came 1o be known as the Fulton Rogers Understanding) evolved primarily asa result of
particularly strong Canadian reaction in the late 1950s toa series of United States anti-
trust actions collectively known as the Canadian Radio Patents cases."”

523 The Canadian Radio Patents cases consisted of civil antitrust suits filed in the
United States, alleging that the defendants (General Electric, Westinghouse, and
Philips) had engaged with others, through their subsidiaries, in an unlawful combi-
nation.in restraint of the foreign commerce of the United States in breach of sections |
and 2 of the Sherman Act. It was alleged that Canadian Radio Patents Limited, a
Canadian Corporation, incorporated by United States owned Canadian subsidiaries,
consisted of a patent pool which, through the initiation of patent infringement suits and
the denial of licences, had effectively closed the Canadian market to United States
domestic producers of home entertainment apparatus. United States home entertain-
ment producess with ‘manufacturing subsidiaries in Canada were alleged to have sealed
off the Canadian market. The Canadian Radio Patents cases ended in consent decrees
which enjoined the defendants from participating, by themselves or through their sub-
sidiaries, in any agreement which directly or indirectly restricted the export of United
States goods.

524 The initiation of the cases and. the subsequent decrees caused an uproar in
Canada, and the Antitrust Notification and Consultation Procedure emerged from
subsequent discussions. it was agreed that, in the future, discussions would be held be-
tween the two Governments, . . . when it becomes apparent that the interests of
one of our countries are likely to be affected by the enforcement of the antitrust laws of
the other. Such di 1ons would be designed to explore means of avoiding the sort of
situation which would give rise to objections: or rmisunderstandings in the other
country’®

525 Under the informal procedures agreed upon, each government undertook to
notify the other prior to the institution of any suit involving the interests of a national of
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Pmcedu::?ﬂl/‘:;nrgcs?rtzakl. Campbell, Canadian and American officials insist that the
the Caure. W Govcmmeo in both the potash and uranium cases, However, although
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a basic g dividing Canadian and American antitrust policy ... The
Canadian Government saw the procedure as a means whereby the American Govern-
ment would. learn to avoid the extraterritorial application of law. The American
Government, accepting the extraterritorial reach of antitrust law' as rational and
y, believed the p dure would-lessen tensions by keeping Canada. informed
and in mind®
532 Following meetings held between 1977 and 1979, as a resuit of which it was
agreed to establish a continuing consultative mechanism to provide more extensive con-
sultation and co-operation in antitrust matters, Canadian and US officials drafted a
proposed Und ding which provides for 2 mechanism of notification and consul-
tation to allow one country to take into account the national interests of the other be-
fore proceeding with antitrust enforcement actions and decisions, and for co-operation
in obtaining access to information in the other country relevant to antitrust investi-
gations, subject to national interest considerations, national law and assurances of con-
fidentiality. The proposed Understanding would supersede existing bilateral antitrust
arrangements. The proposed Understanding, like the Australia-US Agreement, is not
to be a legally binding instrument but it will constitute a pofitical undertaking by both
sides to notify, consuit and co-operate with each other whenever proposed enforcement
action by one government appears likely to raise issues of concern to the other,*
5.33 It is also possible that the revised Understanding may include provisions relating
to US Government intervention in, private antitrust suits similar to Article 6 of the
Australia-US Agreement,

5. The German-Agreement

534 The Agreement Between the Government of the United States of America and
the Government of the Federal Republic of Germany Relating to Mutual Co-operation
Regarding Restrictive Busi Practices, which was signed 23 June 1976 and entered
into force 11 September 1976, is of a rather different nature, the emphasis being on ‘the
regularization of co-operation’ between the two countries’ antitrust authorities (pre-
amble to the text of the Agreement).
5.35 Under Article 2(1) of the Agreement, ‘Each party agrees that its antitrust
authorities will co-operate and render assistance to the antitrust authorities of the other
party ..., and the other provisions relate mainly to the specific procedures to be fol-
lowed by the two parties in implementing this co-operation. Article 3 limits the scope of
the co-operation set out in Article 2, by making compliance under the terms of the
Agreement non-binding, when, for ple, ‘compli would bei istent with its
security, public policy or other important interests’ (4(1)(b)).
5.36 The parties also undertake not to interfere ‘with any antitrust investigation or
proceeding of the other party’ (Article 4(1)), and the confidentiality of information
transmitted under the terms of the Agr t is to be ‘maintained in d with
the law of the party receiving such information, subject to such terms and conditions as
may be established by the complying party furnishing such information ...” (Article 5).
537 Professor Ryan suggested that the agreement with Germany, while of many
years ding, was not as comprehensive or as formal as the Australian agreement.?

6,. UK Protection of Trading Interests Act

5.38 The legislative response by the United Kingdom, to minimise any adverse impact
of US trading laws being applied to UK interests, has been the most comprehensive by
any foreign country to date. The Pi ion of Trading X Act 1980 allows the
Government to prohibit any compliance with-a foreign court order to which the Act
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may be applied; Further, even if a US court succeeds.in acquiring sufficient evidence,
passes jud, on a UK deferidant, and ob(ains compliance, the-penal élement of any
damages thereby paid'can be recovered apainst assets of the US plaintiff within UK jur-
isdiction. The entire Act is attached as Appendix V., :

539 The ‘recovery back’ or ‘claw back’ provisions were the model for Australia’s
Foreign Antitrust Judgments (Restriction of Enforcement) Amendment Bill 1981,
which—in an amended version-is. being considered by the Australian Government.
‘Claw back’ legislation is detailed in Chapter 6.

7. Multilateral Efforts

540 In the multilateral context Australia has ly participa n:
cerning the extraterritorial impact of US laws.in the Organisation for Economic-Co-
operation and Development (OECD) and United Nations Conference ot Trade and
Development (UNCTAD). The OECD Committee of Experts-on Restrictive Business
Practices, for instance, is concerned with the competition policies of OECD countries,
their operations domestically and with respect to other members, and the co-ordipation
of those policies as regards international restrictive. business practices, particularly
those affecting international trade. For. further detail, see Chapter 6, Section 4. Most
recently, the OECD Committee has cominenced a study of the possibility of the devel-
opment of an international: framework for the resolution of conflicts between compe-
tition and trade policies.
54! Within UNCTAD, the UN Conference on Restrictive Practices was convened-
by the UN General Assembly in 1978, and met in 1979 and 1980. An Australian del-
egation attended both meetings and participated-in the drafting of the Set of Multila-
terally Agreed Equitable Principles and Rules for the Control of Restrictive Business
Practices which were adopted unanimously by the UN General Assembly in 1980,
Australia supports the Principles and has since been actively involved in the work of the
UNCTAD Intergovernmental Group of Experts-on. Restrictive Business Practices set.
up to provide institutional machincry for the Set of Principles and Rules. These efforts
are discussed in more detail in the next chapter.
542 The Attorney-General's Department did not see much hope for a solution at the
multilateral level:
Probably one of the problems is that until the Western countries have reasonably similar
views about the appropriate role for their domestic antitrust legislation, it is going to be very
hard for them to agree in any binding way to restrict their extraterritorial activities®
543 Australia has participated in the OECD Committec and has made a.detailed

statement to one of the working parties about the Agreement. concluded with the
United States on antitrust matters,®
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CHAPTER 6

POSSIBLE WAYS TO REDU!
STATES. EXTRATERRITORIACIE;: I',rAH\SSADVERSE TMPACT OF UNITED

1. Introduction

6.1 i i

Aumﬁﬂz&:‘t‘e‘de ‘::vr}‘llcr particular concern has been expressed' in recent years, in
(rust T s s ere, a});)nu; tgc extg"a'\erritorial application of United States z;n(i-
ey pplicat; nd p 1 of the US Export Administration

6.2 In his submission, Mr Fij ised i
int ised the it by states to the

potential threat of the e,xtraterrito i p ign lay
fesponses s oy e rial enforcement of foreign laws, He.notes that such
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oc
© Ehle entl;orcl:n-;em of extratertitorial judgmemsu;mems'
Claw back’ legislation to permit ¢ i
) f“@g{n :,“ts pak‘l] by Austmnl:, COmp':;:s‘.’o“W of all or part of extraterritorial
cgislation' authorising the givi irecti
) concerminy authori g the giving of directions to defy US Government orders
ater in this Chapter, the Committee
{ assesses each of thes jons, il i
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thereby seek legislative changes within the US,
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byeaC;zm’:rng fsugges.ted.that the legxslat_ivc grant of sugh a powg?::\rxllg sehg:msct)ert oclf
b cx!:?n;}n#x?nal powers—interstate and overseas. trade and corsrl:ne;:
of Fradin Ir;terestg n zt :;;séc;c.dA preﬁcdent exists in Section 1 of the UK Protectioen’
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gh; Va&m\s legntiue re 1980, 2 parallelstate legislation could be enacted to support
3 r Flint emphasised that the decis; i
1t err ; ion to submit t,
Z;)‘l‘;:: sa;ln:bgliiaihon (:11“ sovc]:engnty and that, while that de(::igosner:(lt
1 re s mportant tha i i
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2. Possible Changes to United States Antitrust Laws

6.6, Numerous witnesses refi
r erred to the extent to wh
entrenched in the US bug;, i in i ol
Ry wone iness ethic and in its legat
There i .
€re is no possibility, I would have thought, of'a change of the domestic legislation in the

United States to remove this tyg i
s | type of actio; i
of countervailing measures in‘A?:ztralia obx\]'i(otx:sclblc oo el and there Torsthequestion

67 F sy ly does need consideration, ¢
by international criticism onration may become sufficiently con

of, and reactions. to, j I Y concerned
i s ns: 10, its extraterritorial laws that jt may

raterritorial laws in-
2y be made for politj-
weapons to reject sub-

ich antitrust faws are effectively
system. For example, Professor:

ually mod their application, The Committee therefore encourages the sorts
of diplomatic representations referred to in the Foreign Affairs’ submission:
Representations have also been made to members of the United States Congress urging them
to take account of the interests of foreign governments in the context of US laws. having
extra-territorial effect. Rep fons drawing jon to Australi arising
from the review of the Export Administration Act (HR Bill 3231) isa case in point.
6.8  Asnoted elsewhere in this Chapter, in the light of the foreign blocking legislation.
and the several bilateral consultative agreements, US officials may be more critical than
in the past about the need to review the extraterritorial application of US laws,
69 Tn August 1981, the annual meeting of the American Bar Association passed a res-
olution ding to the President and Congi
® ‘that any independent federsal regulatory agency shall take a law enforcement or regulat-
ory action which the President considers involves important potential conflicts of law and
policy between the United States and foreign nations:
involving i dividuals or enterprises, including foreign subsidiaries of
United States parent enterprises, located outside of the United States, or.
{b) involving the issue of subp ar i igative requests for service outside the
United States.(or secking information located outside of) only after notifying and
allowing a period of two weeks for consultations with the United States Depart-
ment of State or whichever other agency the President considers appropriate,
except in unusual circumstances;

® ‘that in the light of those consultations, when the President determines it to be appropri-
ate, Foreign Governments involved' will be given an opportunity to consult with the
United States Government officials during a two week period to allow the views of those
Governments to be taken into account before the law enforcement or regulatory action is
taken;

# ‘that each agency should nominate an official to consult in the preparation of Presidential
guidelines about actions which require notification and consultation and 10 establish and
operate internal procedures to ensure that the appropriate notification is given;

* ‘.. that a biep: : issi isting of twenty bers including S
Members of the House of Rep ives, bers. of the ive branch and
members of the private sector should be appointed to look into the internai application of
United States antitrust laws, The Commission should report in eighteen months time, and
among other aspects, should examine:

‘the application of the United States antitrust laws in foreign commerce;

‘the effect of the application of the United'States antitrust laws on United States

relations with other countries;

‘the jurisdiction and scope of the application of the United States antitrust laws to

foreign conduct and foreign parties; and

‘the appropriate mechanisms by which the courts and antitrust enforcement agen-

cies'may be informed of and may take into-a t, the foreign ions imphi-

cations of antitrust enforcement actions,’
6.10° Under President Carter, a Bill (S.1010) was introduced in the US Senate in April
1979 for the establis} of a Commission to ine the international application of
US antitrust laws, The Bill passed through the Senate on 30 September 1980; but it was
not sent to the House and lapsed with the endof the 96th Congress.
6,11 Two new Bills, S. 432 and Hs. 2454, were subsequently introduced in the 97th
Congress, modelled along the same. lines as the previous Bill. The establishment of the
proposed Commission was prompted as much by a concern for the impact of the extra-
territorial application of laws on US trade as.by a concern for their effects on US
foreign relations; The legislation was referred to the House of Representatives Judiciary
and Foreign Affairs Committees.. If enacted, it would result in the appointment of a
Commission which would be required to report after twelve months on the internal fm-
plications of the application of US antitrust laws.”

n sional i
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blish wide terms of reference for the proposed Com-
of the antitrust laws on the ability of United States
and to examine how these laws
an Industries Development: As-
actively supported the establish-
the Commission is established to
the very nature of its work, would be
ws have an extraterritorial impact.t

ill have been held, and apparently no
ngress towards setting up the proposed

sociation (AIDA), which within the United States has'
ment of the Commission, belicves that, whether or not
examine antitrust exclusively, the Commission, by
required to look to areas other than where US [a
6.13  However, no further hearings on the B;
further action has been taken in the current Co;
Commission.
6.14. The Committee hopes that there will be a wid gi
of all the issues involved in. the extraterritorial jurisdiction claimed under the US anti-
trust and other legislation, The Committee also hopes that, in the course of such an in-
ign governments and their objections to the extraterritorial
reach of the laws will be given due weight, The Committee has observed that this view is
shared by many Americans with expertise in the field of antitrust law,
6.15 During hearings held-on $.432 on 3 December 1981 before the US Senate Com-
mittee on the J udiciary, a ber of emi it testified that there was an
urgent need for the Congress to examine, not just the antitrust laws, but the whiole area
of the extraterritoriality of American legislation. The American Bar Association and, at
times, representatives of the J, ustice and State Departments have supported this view.

In his opening statement, the Chairman of that Committee, Senator Strom Thurmond,
stated that:

‘Thereisa growing concern that the a

ing and fruitful examination

pplication of our antitrust laws has prevented US firms
from competing effectivelyin international markets, The aim of the Commission would be
toinvestigate this perceived problem and to suggest an appropriate response. This bill would
place under one authority the cxamination and discussion of international antitrust issues, It
would also provide a signal to.the business community here and abroad that we are deeply
sensitive to these issues, ®
6.16  Further, in a statement before the Committee on the Judiciary, Mr Davis R.
Robinson, Legal Adviser, United States Department of State, stressed. the adverse:
effects of the laws on the United States’ foreign relations, He told the Committee that
S. 432 addressed a part of a problem that had occupied, in his view, a surprising amount
of time during his initial four months as the legal adviser. 0
6.17 Inits submission to the Sub-Committec in 1982, the American Chamber of Com-
merce in Australia made the following statement;.
‘The American Chamber of Commerce in Australia, together with the overwhelming ma-
Jority of spokesmen for American business abroad, strongly opposes the extraterritorial
reach of United States domestic laws, The Chamber advocates that such laws—and par-
ticularly antitrust chislation-—cnq at US frontiers,
‘At 2 meeting in Jakarta in October last year,
Chambers of Commerce (APCACY),. which js an g some
12 AmChamsiin the region including AmCham Australia, called fora Presidential'task force
to review and rewrite ali US antitrust legislation as it applies to the competitiveness of
American business abroad.
“In urging urgent legislative action in this regard, the Chamber has not hesitated to pointout
that such legistation- i quently offensive to host governments and disadvantages
American companiesin an ly competitive inter: i marketplace.™
6.18 Thestatements quoted above d rate that the problems posed by the extra-
territorial reach of US laws are-also of concern to Americans, both inside and outside
the Government,
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the Asia-Pacific Council of American
brall i braci

i s he antitrust laws
' i ves to establish the proposed Study pomm:ssnon on t 2
o r\:;hl?:v‘:l%pessed , it was announced in early Apn} 1983 that Presndt:jnt ;(e:ga&. f':r:
al’::: to improve the United States’ competitiveness in world trade, had p! !:)cl R
gongress fc?r comment a four-point ‘package’; including a proposalttoli: x 12 o
damage awards in certain private antitrust cases (The Wee}tend Austral sto;)d 3 Apl
1983, p.17). The Republican Party Platform on which President l.icaganti o in 1980
P s e e, U3 o sk b et oo il i
: itori ication 3

:5?5::: lle‘;: g*/t;?:ers:lﬁ;o:i:}):se% to modifying US law (see further paragraphs 1.46
and 6.13),

3. Private Enterprise Efforts Towards Resolving the Issues

i i i jti direct high level government-to-
ittee believes that, in addition to  1e n -
vagm’rll-'xl:ﬁz:gc!s. continuing efforts shyul‘;isblemr::ldi:so ‘;uwbllg:is; a/:g;g{;?es Xlsvtelfe
It erritorial reach of the United States laws as widely °
g(:l]:rtig;:ece:g:;er of Commerce in Austrah? pointed out in its evxdenf:? ;o‘(l,hgostz;‘!;s
Committee, Australian political leaders and diplomats are in a good positiol
© eas'“ 0 . . - -
:}21:“ o';"hl:Committee suggests that this is something A:;sn:ah&r; .bru:;y:sisnT;r; swmltg sc]c::S
acts i i ttempting to do in theii y
cts in the United States should also be attempt
:;e Australian Industries Development Association ( A'IDSA). . ¢ lowards the
6.22 The Committee notes that AIDA has declared its intention to w<>r‘d ot' 1ds the
assing in Congress of the relevant legislation which. will establish a Presi ::ru;r om-
pa'sss'ofl to review all areas of commercial law. In conjunction .wnh suim z%gsive
::;orlls i;l other countries, AIDA intends to \zo]rlk towargis teents::;rgolt)}ll:m: »E')lf{:h asive
i issi it can fully appreciaf {
case is made to the Commission, 0 that if ¢ Py
i i ) tional trade and commerce in g .
for Australian companies and for internat : d e ations
i lian businessmen and their Asso
3 The Committee recommends that Austral t 0
g,oznstinueh :nd strengthen their efforts to seek changes in US attitudes.

4. Moultilateral Efforts Towards Resolving the Issues

6.24  Given that regulation of US foreign trade and trading compani;sg’at; ;i;(l'f;:; ;1!515;
n%ﬁcant part of world trade, and given also_ the wmmgness‘ ofl the U i~ lr; rritorially"to
illustrated by the Soviet gas pipeline is.s‘;w u:’ 1982, :g‘ ;(s;:;:: lav: ne);ood itorially to
i ign policy goal was considere more iy ] US relation
::i't]l‘lcx ;lg‘::e:lgloxl\); ter};ngresolution to extrater}'uoylaht).' c?l:lﬂlclﬁ may"‘!;"):.t ?a(i;s;g e :{;a)i
through an ir;ternationally acceptable set of]‘\%u;gel:ht:wa ll‘l::gt\lxr;gtgoﬁ 1:: estrainied extra
i ater:
jtorial enforcement of national laws. Multi I
::;:snational enterprises beyond the cor}\ltro;of any o;x\c{;:?ée.'])epmmem‘s cubmision
wing excerpt from the Foreign i
g‘uzt?ine:‘!xusft‘:gl?a‘]s garticipaption in multilateral efforts to formulate acceptable trading
law guidelines: ' . ioated n disouse ingthe
ilateral context Australia has actively particip ing the
lnl‘heln::i‘t‘:l:ae(?:npact of US laws in the OECD and UNCTAD. The OE}(‘JI?1 (;g:x“x:nng&on
E);ra-; on. Restrictive Business Practices, for instance, is concerngd ?v;)t  the: co (geother
lpe.r ' of ‘OECD countrics,. their operations domasuazglly and; wit! respe;," o Sther
e lm‘;s y d the coordination of those policies as regards international restgc w;l Dusiness
:‘r;:‘tic::‘ ::rticularly'(hosc affecting international trade. N:ost {:'ccntly., khe' Com: e has
¢ ibili d 1 of an inter
d a study of the possibility of the P an
:l?;nr‘:sg;xion ofco);xﬂicts between competition and trade policies.
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Within UNCTAD, the UN Conference on Restrictive Practices was convened by the UN
General Assembly in. 1978, and met in 1979 and 1980. An Australian delegation attended
both meetings and participated in the drafting of the Set of Multilaterally Agreed Equitable
Principles and Rules for the Control of Restrictive Business Practices which were adopted
unanimously by the UN General Assembly in 1980. Australia supports the Principles and
has since been actively involved in the work of the UNCTAD Intergovernmental Group of
Experts on Restrictive Business Practices set up to provide institutional machinery for the
Set of Principles and Rules.!s
6.26  Assuming the problem of jurisdictional conflicts arising from the extraterritorial
application of state laws is not likely to disappear, the Committee believes that inter-
national agreement on the recognition and enfi of foreign judgs in the
field of economic law must be achieved. This subject was discussed, for example, at the
Conference of C Ith Law Mini: at Barbados in 1980, in the context of a
proposed Commonwealth scheme for the recognition and enforcement of foreign
judgments.
6.27 The resolution of jurisdictional conflicts might however, be-more effectively
achieved through wider bodics such as OECD and UNCTAD. As noted above,
Australia has participated in such fora as the OECD Restrictive Business Practices
Committee, partly as an attempt to persuade the United.States to give more consider-
ation to the interests of other countries when applying its antitrust laws
extraterritoriaily,”
6_.28 'Thc Committee re ds that the appropriate Commonwealth Departments
give high priority to ensuring active Australian participation in international attempts,
such as those within the OECD and: UNCTAD, to reach broadly acceptable arrange-
ments to avoid or resolve conflicts in the application of national trading laws. In due
course consideration should be given to elevating consideration of the issue of extra-
territoriality within the OECD to ministerial level.

5. Assessment of Options Already Tried

6.29 Paragraph 6.2 of this Chapter listed options available to Australia for responding
to thre.ats from extraterritorial enforcement of foreign trading laws, Options (a) to (d)
comprised responses in large part already attempted. The Committee wishes to assess
their effectiveness before examining the other two—untried—options of further ‘block-
ing’ legislation.

(a) Diplomatic Protests

6.30 Al{stralia has, on numerous occasions since the extraterritoriality problem be-
came an issue of concern to the Australian Government, made representations to the
US Administration or Congress:
(a) urging official intervention in treble damage cases to advise the court of foreign
government interests;
(b) explaining its objections to the extraterritorial application of US laws and how
they can adversely interfere with Australian business;
(c) urgingreview of US extraterritorial laws.’*
6.31 . The US response to these representations unfortunately seems often to have
been inadequate: not only have US legislative reviews been unproductive to date but no
reply at_all has been received to the important Australian diplomatic note set out in
Appendix VL. Moreover, the US Government discontinued any practice of advising
courts of foreign governmental interests in private antitrust suits.”

52

6.32 It appears to the Committee, therefore, that while diplomatic efforts must con-
tinue they are unlikely by th Ives to result in sut ial changes in US attitudes
and laws.

(b) Amicus Curiae Briefs

6.33 These briefs have been prepared largely by US lawyers acting for the Australian
Government and-have now been submitted to US courts in both the Westinghouse and
shipping cases.® While in each case the brief argued that US courts had no jurisdiction
or should not exercise jurisdiction, such argument was not accepted by the courts In
the Westinghouse case the brief apparently had no effect at all and the parties eventu-
ally were prepared to settle out of court rather than risk adverse judgments. It is too
carly to speculate what judicial notice will be taken of the Australian Government brief
in the shipping case.

6.34 Given the reluctance of some US judges, notably Justice Marshall,” to attempt
to balance foreign national interests against US interests, it seems unlikely to the Com-
mittee that amicus curiae briefs can be truly effective. However, insofar as they for-
mally present Australia’s concerns they—Tlike diplomatic representations—should be
continued.

6.35 The Committee ds that dipl ic rep ations be pursued and in-
tervention-in the US judicial system, such as the filing of amicus curiae briefs, be under-
taken where appropriate,

(c¢) International Treaty for Consul

6.36 As the Committee noted in Section 4 of this Chapter, multilateral arrangements.
to provide for avoidance or resolution of jurisdictional conflicts will become necessary
assuming that unilateral national controls of foreign trade continue to extend and to
clash with one another. However, as was also noted,. the progress towards effective
multilateral arrangements is very slow and has to date been limited to attempted defi-
nitions of national jurisdiction, which have not addressed conflict situations or resol-
utions of them. While international bodies have produced draft codes of business prac-
tice and trading policy, emphasising the jurisdictional competence of the host state, the
problem of conflicting jurisdictions has yet to be dealt with. fully. Thus the Multila-
terally Agreed Equitable Principles and Rules for the Control of Restrictive Business
Practices, approved by the United Nations in 1980, establishes as one of its general
principles collaboration between governments ‘at bilateral and multilateral levels® to
facilitate the control of restrictive business practices. The Committee hopes that the
multilateral standards will assist not only bilateral accommodations but the prepared-
ness of countries such as the US with. controversial trading laws to modify their own
laws accordingly.

6.37 The Committee concludes that while multilateral efforts are unlikely to be suc-
cessful in the short term they are likely to be the most effective fong term solution and
should be pursued.

(d) Legislative Barriers to Compliance with Foreign Court Orders

6.38 Two: Australian laws—the Foreign Proceedings (Prohibition of Certain Evi-
dence) Act 1976 and the Foreign Antitrust Judgments (Restriction of Enforcement)
Act 1979—were enacted as legislative barriers, to block foreign court orders for dis-
covery, taking of evidence as well as final judgments. These Acts, enacted in response
initially to the Westingh proceedings, are di d in Chapter 3, paragraphs 3.13
to 3.18.
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6.39 While most witnesses appeared to support this legislation, Mr Maher criticised

the 1976 Act on numerous grounds, notably that an Australian court.would be unlikely

to accede to the request or order of a foreign court seen as exceeding its jurisdiction. He

suggested, in effect, that neither the 1976 nor 1979 Acts were necessary or desirable re-

sponses. Concerning the 1979 Act, by which the recognition and enforcement of foreign

antitrust judgments can be blocked by the Attorney-General, Mr Maher argued that—
it is inconceivable that any attempt by Westingt toissue p dings in Australia to en-
force any specific monetary default judgment would not have resulted in an intervention by
the Commonwealth. Attorney-General to contend that Australian government policy
required any such enforcement action to fail. The case law strongly indicates that an Aus-
tralian court would defer to the foreign policics of the executive government.

The A Tian-based ies defending any such action would have been entitled to dis- *

pute, according to Australian conflicts of laws rules and international law, the jurisdiction
asserted by the United States District Court.,
To the extent that any such judgement consisted of a muitiple damage component, such
component would, in all likelihood, be characterised as penal and' there is'abundant auth-
ority to the effect that Australian courts will not enforce foreign penal judgments.?
6,40 Professor Ryan agreed in principle with Mr Maher:
“Iam not completely convinced it was necessary in legal terms because I think that the Aus-
tralian courts might well have ruled in any case that they would not give cffect to a foreign
judgment which was of a penal character and I think that it could well be argued that it was
of a penal character. But since there is an element of doubt about the matter I think it was
appropriate that legislation should be enacted removing any possibility of dispute on that
particular point.”"
6.41 The Committee does not wish to take issue with Mr Maher’s careful concern for
the Australian common law and the prospect that it alone could have protected the
Australian defendants. Rather, the Committee considers that there were—and are—
broader issues. of national importance which justify the 1976 and 1979 Acts in
particular:

(a) the need to deter expensive litigation based on foreign laws regarded by the
Government as extending beyond foreign competence to Australia or affecting
nationals over which Australia has undoubted jurisdiction and responsiblity;

(b) the need to avoid or reduce the lengthy and expensive involvement of Aus-
tralian busi in such unfounded litigation including its having to rely on com-
mon law defences;

(¢) the need to overcome any risk that an Australian national could be financially
crippled by a treble damages judgment; and

(d) the need to preserve Australia’s sovereignty and national interests, including the

Government's freedom to pursue its trading policies to the benefit.of Australian
exporters.

The Committee notes, for example, the evidence of several witnesses that it was not
until after the enactment of the 1979 Act that the Westinghouse case was settled®, The
Committee is confident that the Act will continue as a deterrent to unfounded litigation
based on extraterritorial laws.

6.42 The Committee concludes that the Foreign Proceedings (Prohibition of Certain
Evidence) Act 1976 and the Foreign Antitrust Judgments (Restriction of Enforce-
ment) Act 1979 serve a useful purpose as part of a range of legal deterrents against un-
acceptable attempts to apply US laws in Australia,

6.43  Nevertheless, the Committee is mindful that, e.g. a US court judgment might be
enforced in the United States against an Australian company with some “presence”
there (for example if it were a subsidiary of a US corporation). It is in this type of con-
text that further' Australian legislation, to recover back damages paid pursuant to a
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foreign judgement, might be desirable, Other problems not covered by existing Aus-
tralian legislation are the risk of a foreign judgment in other than an antitrust case being
enforced in Australia (beyond the scope of the 1979 Act) and the application in
Australia of foreign executive orders such as those under the Export Administration
Act.

644 Afteritsassessment in this Section of the limitations inherent in all Australian re-
sponse options already attempted, the Committee concludes that existing responses do
not adequately resolve Australia’s concerns with US extraterritorial laws,

6, ‘Recovery Back’ or ‘Claw Back’ Legislation

6.45 According to a recent news release by the Attorney-General, Senator Evans:
the new Australian Government would inue the app h of the previous government
in this area, in seeking to protect its trading faws and policies . . . Work on legislation
of thts kind had becn commenced by the prevnous Government and was now the subject of
ion was being given to including the

followmg mattess in the leyslauon
- the recovery back of d: whichan A Jian defendant is forced to pay under a
foreign antitrust judgement that is not enforceable in Australia;
~ the recovery back of costs incurred in defending private antitrust suits where multiple
damages may be awarded and where the only jurisdictional basis for the suit is the al-
leged adverse effect upon the foreign commerce of another State;
- agreement with other countries for the reciprocal enforcement ef recovery back
Judgemen!s
- provisions that would enable the Attorney-General to prohibit Aus(mllan citizens or
businesses from complying in Australia with certain foreign actions, decisions or
judgements.®
6.46 *Claw back” legislation works as follows. If an Australian company is held liable
toa US firm for violating US laws and'is ordered to pay damages, the judgment is then
enforced against assets of the Australian company located within the United States.
Under a ‘claw back’ statute, the Australian company couid recoup all or part of those
damages against Australian assets of the Amcrlcan plaintiff. For example, the intended
effect of the 1981 Bill* was to amend the Fi Antitrust Jud (Restriction of
Enforcement) Act so that where an order has been made under that Act prohibiting the
enforcement of a foreign antitrust judgment, an Australian defendant may take pro-
ceedings in Australia to recover from the foreign plaintiff any amount which has been.
recovered under that foreign antitrust judgment, including the non-punitive first third
of treble damages (not so with the UK Act). As discussed in Chapter 5, the United
ngdom enacted legistation of similar purpose in March 1980—the Umted Kingdom’s
P fon of Tnding Act.
647 Oneview is that legislation such as the Forcxgn Antitrust Judgments (Reslrlcuon
of Enforcement) Amendment Bill, introduced in the Senate in 1981 and referred to in
Chapter 3, might be the best way for countries to make clear-to the United States their
attitude to the excessive reach of United States antitrust laws.
648 It has been suggested, also, that in the absence of a radically different approach
by the US courts, it would be necessary for legislation to be enacted in the United States
to overcome the problems arising from the right to bring suci an action. The enactment
of foreign recovery-back legislation might be one way to induce legislative amendment
of the US laws”. Whether such amendments soften or harden the traditional US ap-
proach might, however, be uncertain.
6.49 The decision not to proceed with the 1981 Bill was made following the successful
negotlatlon of the Agreement under which the parties undertook to refrain from auto-
matic resort to blocking Iegislation (see Article 4). The Attorney-General of the United'
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States, Mr French Smith, on the occasion of the signing of the Agreement, said that
agreement to limit use of Australia’s blocking laws was ‘particularly helpful’.
6.50 Nevertheless, Australia might still be faced despite the Agreement with the
difficulties arising from another Westinghouse-type private treble damages action,
Therefore, there are grounds for proposing that the Australian Government should
proceed to enact a ‘claw back’ bill, and to have that law in place beforehand to help
deter any such action.. As noted previously, the lusion of the A lian-United
States’ Agreement Relating to Cooperation on Antitrust Matters did not ailay
Australia’s concerns about the problem of private treble damages suits.®
6.51 The Department of Trade’s evidence was that the US Administration would not
be surprised by any recovery-back legislation:
‘There was no doubt also that the decision not to proceed with the 1981 “recovery-back” Bill
through the Parliament was also partly a reflection of our spirit of co-operation in relation to
not wishing to appear to be acting so d i pposite to the Ag by int; ing
a Bill shortly after the signing of the Agreement. But the Americans, I think, understood
then and understand today that the recovery back Bill is an important part of what you
would call, I suppose, our defensive mechanism,™
6.52  One apparent reason favouring enactment of ‘claw back’ legislation is that the
1976 and 1979 ‘blocking’ Acts, limited in their scope to Australia, were not considered
adequate to protect the Australian defendants in the Westinghouse private antitrust
proceedings, Therefore, the US courts could still reach assets of the Australian
companies within the United States. Court orders could also affect future transactions
within the United States, a major market for uranium. Also, with default judgments
entered against the Australian firms, the provisions blocking the gathering of evidence
in Australia were of little value: given that Australian defendants would not risk recog-
nising court jurisdiction by making appearances, default judgments could be obtained
against them without any evidence being led by the plaintiff,
6.53  However, the Committee notes some arguments against the introduction of
‘claw back’ legislation;

(a) The US plaintiff might not have sufficient assets in Australia available for re-
covery or, if it did, such recovery could be disruptive to Australian business in
general.

(b) A claw back action by an Australian firm would be time consuming and would
not deal with the underlying commercial realities: trade with the United States
would still be hampered;

(¢) The United States might enact retaliatory legislation of its own creating a chess
game environment of counterposed legislation (one could envision double or
triple claw back Acts).”

6.54 The Committee notes, however, that the United States Government' has not
proceeded or announced any intention to enact its own retaliatory legislation against
the claw back legislation or proposed legislation of the UK, Australia and other nations.
On the contrary, the Committee considers that the build up of ‘blocking’ legislation:
among countries otherwise friendly to the United States has tended to encourage a
greater willingness to compromise and, indeed, has fuelled critical debate within the.
United States over the extraterritorial. reach of its laws. As for the other counter-
argument (a), the Committee considers the disruptive risk to Australian companies
that could be financially ruined. by antitrust treble damages awards as worse than any
disruption to US business in Australia,

6.55 The Committee also notes that the Australian Government Departments most
closely associated with the extraterritoriality questions—Attorney-General’s, Foreign'
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Affairs and Trade®—regard' the introduction and passage of Australian. f:law back
legislation as a legitimate response which can be explained to the US authorities: )

(a) CHAIRMAN-—your judgment would be that througl} th? prowess of our diplo-
matic channels we wouid be able to sell such legislation in a proper manner to
Washington? . o
Mr Nicholson [Foreign Affairs. Department]—I think we could explain itin a
way that it would understand, yes.

Senator HILL--Given that the. clawback Bill has been around here for some
considerable time and that we have in the meantime entered into this Agree-
ment, do you believe the Americans are under the impression t!\al the clawback
Bill will not proceed pending that in practice the Agreement is found to work
satisfactorily? .
Mr Nicholson—No, I do ot think they are under any appreh.ensxon of that sort.
Senator HILL—They would not believe that we were reneging on any i:orm of
deal if the new Government went ahead at this stage with the c]awba(_:k Bill?
Mr Nicholson—No, I do not think that. They would regard the putting in place
of such defensive: measures. as being contrary to the Agreement that we have
entered into with them, but which does not cover the field completely and which
deals with it in a different way. But I think it is important to explain, to remind
them, to make clear that we have our interests to protect and these are measures
that can be taken, can be put in place, to protect them, and that as a sovereign
country it is reasonable forustodothat ... . .
Senator HILL—So from Australia’s point of view that precedent would tend to
indicate that there would be no serious foreign relation consequences in
Australia proceeding withits clawback Bill?
Mr Nicholson—I think that is a fair comment. . !
(¢) CHAIRMAN—Do you see an enactment of legistation supllar to ghg'l981 Bl]l
... as an advantage or disadvantage? Do you think there is a possibility that it
could react against Australia or do you see it as a part of an overall weaponry
that a country should have? . .
Mr Kennedy [Attorney-General’s Department]—I think that it is always useful
for a country to have what I might term a complete' ar'senal gf lcgz}l- defences
available to it. If it thinks those legal defences are in its n'auonal interests, I
think—1I am speaking personally—that thereisa lo.t.to be §a|d for enacting that
legistation at a time when there is no immediate crisis. It gives the Parllarpent a
chance to consider it with due deliberation. It means that you do not heighten
any crisis. You also then have ... legislation vyl!ich can be used, irrespective of
whether Parliament is sitting at the time the crisis arrives.

(b’
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CHAPTER7

CONCLUSIONS: FURTHER AUSTRALIAN LEGISLATIVE RESPONSES

1. Introduction

The conclusion reached by the Committee in Chapter 6 is that the Australian Govern-
ment should introduce further legislation to counter the effects of unacceptable as-
sertions of foreign jurisdiction over Australian' nationals or those doing business in
Australia, so as to allow recovery back of damages paid pursuant to a foreign judgement
and to block foreign executive orders which would unjustifiably deprive Australian
business of import or re-export opportunitics.

7.2 Such legislation would be additional to the Foreign Proceedings (Prohibition of
Certain Evidence) Act 1976, by which the Attorney-General may prohibit the pro-
duction of documents and the giving of evidence for a foreign tribunal, and the Foreign
Antitrust Judgments (Restriction of Enforcement) Act 1979 whereby the Attorney-
General may declare that certain: foreign judgments are not to be recognised or enfor-
ced in Australia or that a reduced amount only of damages may be paid on a foreign
judgement.

7.3 Other States—Denmark, Belgium, Finland, France, the Federal Republic of Ger-
many, the Netherlands, New Zealand, Norway, the Philippines, South Africa, Sweden
and Switzerland—have also passed similar legislation, often in response to specific mat-
ters such as alleged shipping conferences. The United Kingdom has taken, and Canada
proposed to take, further and more comprehensive legislative action in. response not
only to the execution of foreign antitrust judgments, but also to the assertion of jurisdic-
tion over foreign nationals in circumstances of an essentially political or policy nature
such as those, for example, made under the United States Export Administration Act.

2, UK.Pr ion of Trading I Act

7.4 A detailed examination of the United Kingdom Protection of Trading Interests
Act 1980, and comparison with Australian legistation, are warranted to consider
whether it provides an appropriate precedent for further Australian legislation. (Text
of the Act appears at Appendix V), Its salient provisions are concerned with four mat-
ters: overseas measures affecting United Kingdom trading i , d and in-
formation required by overseas courts and authorities, the enforcement of certain over-
seas judgments, and the recovery back of overseas judgments for multiple damages.

(8) Overseas Measures Affecting United Kingdom Trading Interests

7.5 A provision unique to the United Kingdom legistation, which has as yet no com-
plete Australian counterpatt, provides:
*l.—(1) If it appears to the Secretary of State—
(2) that measures have been or are proposed to be taken by or under-the law of any over-
seas country for regulating or controlling international trade; and
(b) that those measures, in so far as they apply or would apply to things done or to be done
outside the tetritorial jurisdiction of that country by persons carrying on business in the
United Kingdom, are damaging or threaten to damage the trading interests of the
United. Kingdom, the Secretary of State may by order direct that this section shall
apply to those cither gt Iy or in their appli to such cases as may be
specified in the order. .
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(2) TheSecretary of State may by order make provision for rcquurmg, or enabling the Sec-
setary of State {0 require, a person in the United ngdom who camcs on busmess lherc to
give notice to the Sccretary of State of any req t or p

threatened to be imposed on that person pursuant to any measures in 5o far as this sccuun
applies tothem by virtue of an order under subsection (1) above.

(3) TheSecretary of State may give to any person in the United Kingdom who carries on

business there such directi for prohibiting wnh any such requirement or pro-
hibition as ias he p for g damage to the trading interests
of the United Kingdom.”

7.6 The Secretary’s powers under the section are wide and'could extend, for example,
to blocking a US trade embargo under the Export Administration Act. They cover
measures for the control of international trade including business of any description.
The section is notable in that it avoids reference to jurisdiction and refers simply to
measures damaging the trading interests of the United Kingdom. The result is that
although there may be no technical violation of British jurisdiction, action can be taken
wherever.a measure prejudices British trading interests, This is a particularly important
change in emphasis from, for example, earlier British-and Australian legislation, It isa
preferred approach because the debate as to traditional bases of jurisdiction has proved
sterile and does not, in any event, provide a solution for future unforeseen conflicts of
jurisdiction. For the Secretary of State simply to declare that British established trading
interests are threatened is much more pertinent to resolving such disputes on a balance
of interests approach as taken in the Timberlane and Mannington Mills cases.

7.7 It should also be noticed that the legislation relies upon either a territorial or
nationality basis of jurisdiction as orders are limited to persons in the United Kingdom
who carry on business there. No attempt is made to apply the order requiring notice to
non-nationals doing business elsewhere. Section 3(3) of the United Kingdom Act pro-
vides that non-nationals are not bound by an order prohibiting compliance with foreign
measures in relation to ‘anything done or omitted outside the United Kingdom'. As the
legislation does not operate extraterritorially against non-nationals it conforms with the
traditional jurisdictional principles of international law.

7.8 The legislation may, nonetheless, apply to the extraterritorial acts of British
nationals, This is an acceptable assertion of jurisdictional competence over nationals
wherever they may be. However, as the British Government argued in a diplomatic
note defending this legislation, the Secretary of State has a discretion. as to when to
make an order and he would be expected to take into account all interests including
those of international comity. For reasons of policy, it may sometimes be wise to allow
the State which has territorial jurisdiction over a non-national to apply its jurisdiction.
even where the State of nationality has a concurrent jurisdiction.

17.9 Where, however, other reasons of policy exist, such as damage to trading
interests, the State of nationality may prefer, instead, to prohibit its nationals from
complying with foreign orders. The resulting clash of jurisdictions will normally be re-
solved through implementation of the doctrine of sovereign compulsion, United States
courts have applied this doctrine by refraining from enforcing orders against a foreign

national within their territorial jurisdiction who has been required to act in an offending,

manner by the State of which he is a national. Were the Australian Government, for
example, to prohibit compliance with orders under the Export Administration Act by
Australian nationals doing business in the United States the United States courts may
accept a sovereign compulsion defence and decline enforcement of an order.,

7.10  Such United States case law as exists on this issue indicates that the defence will
be applied where the national is genuinely bound or required to act, as distinct from in-
stances in which he is merely authorised or encouraged to act. It is not possible, how-
ever, to state with certainty that United States courts will accept the defence in all

60

-

cases, particularly where political or economic policies affecting vital State interests are
involved. For this reason, a prohibition order against a United Kingdom national doing
business in the United States may expose that national to sanctions in two jurisdictions.
Were Australia to enact similar legislation which could extend to prohibiting com-
pliance by Australian nationals doing business in the United States with measures con-
sidered prejudicial to Australian trading interests, this (small) risk of double jeopardy
could perhaps be addressed by legislative provision allowing variation or rescission of
mandatory prohibition orders.

(b) Documents and Information Required by Foreign Courts and Authorities

7.11  Under Section 2 of the UK Act the Secretary of State may direct persons within
the United Klngdom not to comply with requirements by foreign Courts, tribunals or
authorities to p or information located outside the terri-
torial JU[lSdlc!lon of such authonues. Section 2 applies if a foreign demand or request is
prejudicial to British sovereignty. As with Section 1, it does not depend upon a prior
finding of an invalid assertion of jurisdiction and is to be preferred for the same reasons
as indicated. above. The power may also be exercised to block ‘fishing expeditions’
under Section 2(3). Retention in Section 2 of the criterion of British sovereignty is
necessary as requests for evidence are unlikely to prejudice trading interests within the
terms of Section 1 as measures of a regulatory nature are likely to do.

7.12° The Australian- Foreign Proceedings (Prohibition of Certain Evidence) Act
1976 is similar in-effect to Section 2. Restrictions will be imposed where the Attorney-
General. considers that the foreign tribunal is acting inconsistently with international
law or comity, or where restrictions are necessary in the national interest. The criterion
of national interest gives the Attorney-General the power to consider a wide range of
factors of a policy nature which are not embraced in the juristic concept of jurisdiction.
Presumably he would be able to impose restrictions whenever he considered that re-
quests for information or documents constituted an unacceptable ‘fishing’ expedition.
As the respective powers under the United Kingdom and' Australian legislation are
comparable with respect to the prohlbxtxon of evidence, no further Australian legis-
lation on this issue is warranted.

(¢) Restriction of Enforcement of Certain Foreign Judgments

7.13  Section 5 of the United Kingdom legislation prohibits the registration under the
Admigistration of Justice Act 1920 or the Foreign Judgments (Reciprocnl Enforce-
ment) Act 1933 of three kinds of Judgments The ﬁrst such judgment is one for multiple

an which is defined as one achieved by muluplymg the sum assessed
as compcnsatlon Such awards are seen in British law as penal in character and there-
fore unenforceable. The second such judgment is one based on a provision or rule of law
which appears to the Secretary of State:

‘to be concerned with the prohibition or regulation of or practices
designed to restrain, distort or restrict competition in the carrymg on of business of any de-
scription or to be otherwise concerned with the promotion of such competition’.

This criterion reflects the general principle that States are not obliged to enforce the
public cconomic policies of other States.
7.14 The third Judgment to attract the power of prohxbmon is a judgment on a claim

for contribution in respect of d in§ falling within either the
first or second categories. During the Parllamemary debate on the legislation, refusal to
allow United Kingdom Courts to enforce comp Ty of multiple d

actions was justified on the ground that private treble damage actions are per se
objectionable.!
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party who is entitled as against the qualifying defendant to a contribution in respect of
the damages,
721 The qualifying defendant may recover so much of the multiple damages paid by
it:
‘as exceeds the part attributable to compensation; and that part shalf be taken to be such
part of the amount as bears to the whole of it the same proportion as the sum assessed by the
court that gave the judgment as compensation for the loss or damage sustained by that party
bears to the whole of the damages awarded to that party”
The qualifying defendant, may, in other words, recover the non-compensatory or penal
part of any damages paid by him, from the party in whose favour the original Judgmeqt
was given, It is not necessary that this party is within the jurisdiction of the Court nor is
it necessary to show that there has been any violation of British jurisdiction. It should be
noted that the right to recovery is a right which may be enforced by the courts and is not
subject to ministerial discretion,
7.22 There are (wo exceptions to the right of recovery, each of which is consistent
with international law regarding territorial jurisdiction. The first arises where the quali-
fying defendant was ordinarily resident in the State where the award was given at thF
time when the original proceedings were instituted. The second arises where ‘the quali-
fying defendant carried on business in the overseas country and the procegdmgs in
which the judgment was given were concerned with activities exclusively carried on in
that country’.
7.23 The Uriited States objected to the second exception for two reasons; first, that
the remedy was available to non-British corporations, and secondly, that it was difficult
to show that activities were. ‘exclusively’ carried on in a particular State and thus not
entitled to the benefit of Section 6% The British Government rejected both arguments
on the respective grounds that foreign corporations doing business in the United King-
dom were entitled to protection by British Courts and that in the case of subsidiaries
their activities are likely to be within the State of incorporation and for this reason they
ought.not to have the benefit of recovery provisions.!

3. Australia-UK Comparison

7.24 Australia does not have any legislative provision such as section 6 of the United
Kingdom legislation which permits the recovery back of damages gained in ‘foreign anti-
trust actions by Australian nationals or persons doing business in Australia. In 1981 a
Biil was, however, introduced to amend the Foreign Antitrust Judgments (Restriction
of Enforcement) Act 1979, but it lapsed at the end of the Thirty-Second Parliament.
7.25 Section 5 of the 198) Bill provided that a defendant in antitrust p dings may
recover the judgment damages from the plaintiff who has enforced the foreign judg-
ment. Recovery may take place in two instances, The first arises where the Attorney-
General has made an order under the Act that the judgment shalf not be recognised or
enforced in Australia and where the plaintiff recovered an amount pursuant to that
judgment in a foreign country. The second instance arises where the defendant may re-
cover from the plaintiff a sum which exceeds or is equal to the specified amount recov-
erable under an order made under Section 2(d) of this Act where a defendant has paid
that amount in execution of a foreign judgment.

7.26 Those who could have claimed under this provision were Australian citizens
other than those ordinarily resident in the foreign country in which the judgment. was
given, companies incorporated in a State or Territory, and the Commonweaith, a State
or Territory, The Coramittee was advised that the bill is-an unusually complex and con-
fusing d and' a preliminary dation is that if it were to be re-

its 1 and mechanisms should be simplified.

-3

introduced
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4. Other Possible Legislative Responses
(a) R 'y Back of Defend Costs
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7.33  For this reason and because Australia does not recognise the foreign jurisdiction
in such cases, the Committee. believes that the legislation which it has recommended
should also enable defendants to recover their legal costs: both when they successfully
defend the action; and, as is very frequently the case, when the court exercises jur-
isdiction and awards penat damages against the defendant. Such legislation might pro-
vide that wherever the Attorney-General makes an order under the Foreign Antitrust
Judgments (Restriction of Enforcement) Act 1979 that certain foreign judgments are
not to be recognised or enforced in Australia, the defendant shall have a right to recover
ali'legal costs incurred. The provision would operate in much the same way as the rec-
ommendation on the recovery of penal damages. It could be supplemented by reci-
procity provisions allowing recovery of costs in the jurisdictions of other countries that
were party to any reciprocal scheme of the type referred to in (b) below.

(&) Reci 1 Enfe of “R ¥ Back” Orders

14

734 In Chapter 6 of the Report the Committee refetred to a statement by the
Attorney-General that consideration was being given to legislation covering inter alia
agreement with other countries for the reciprocal enforcement of recovery back judg-
ments. For example, Australia and the UK might agree for their respective courts to
enforce recovery back judgments of the other’s courts where the plaintiff’s assets were
in one country but not the other. The Committee hopes that such a lengthy and com-
plex task should not be needed as an addition to Australia’s existing blocking laws and
the possible recovery back legislation. It would be an unfortunate situation for
Australia-US relations if Australia considered it had to go to such lengths to block US
judgments. The Committee ds that i ion be given to reciprocal en-
forcement of recovery back orders only if Australian interests are further threatened or

damaged by foreign jud

5. Conclusions and R dati
7.35 The Committee concludes that, because of the limitations in the scope of the
Agreement concluded with the United Statesin 1982 and b of certain sut

adverse applications of US laws to Australian interests, there is a need, notwithstanding

the Agreement, for Australian residents and those doing business in Australia to be pro-

tected from the extraterritorial application of those laws.

The Committee recommends that the Attorney-General introduce legislation into the

Parliament:

1 (a) to prohibit compliance by Australian residents or those doing business in
Australia with orders of a foreign country which might damage Australia’s
trading interests;

(b) toenable the full recovery in Australia of damages paid by Australian residents
or by those doing business in Australia pursuant to a foreign judgment which is
declared to.be fi ble or not to be recognised under the Foreign Anti-
trust Judgments (Restriction of Enforcement) Act 1979;

(¢) to allow for the recovery of defendants’ costs, even in unsuccessful defences
provided the judgment is unenforceable or not to be recognised pursuant to the
Foreign Antitrust Judg (Restriction of Enforcement) Act 1979; and

Il the Attorney-General in drafting such legislation—

(a) give emphasis to considerations such as the protection of Australian trading
i or national sovereignty; and

(b) avoid dependence upon a prior finding that a foreign country or court has
assetted jurisdiction contrary to international law.
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736 If in' future Australian interests are seriously tk d by foreign jud,
the Committee recommends that the Australian Government give consideration o

entering into agreements with other countries for the enfor: in ea ’
jurisdicti cement in e
Jurisdiction of recovery back orders, ch other’s

THE HON. W.L. MORRISON, M.P.
Chairman
November 1983
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DISSENT BY SENATOR R. HILL, SENATOR A. W. R. LEWIS, MR W.
P. COLEMAN, M.P., MR R. F. SHIPTON, M.P.,, AND MR S. A.
LUSHER, M.P. TO THE REPORT OF THE JOINT COMMITTEE ON
FOREIGN AFFAIRS AND DEFENCE ‘AUSTRALIAN/UNITED STATES’
RELATIONS: THE EXTRATERRITORIAL APPLICATION OF UNITED
STATES LAWS'

We dissent from the recommendation of the majority of the Committee that further
legislation in terms as set out in the majority report be now introduced to protect
Australian interests against the extraterritorial effect of US laws.

The bilateral agreement between the Government of Australia and the Government of
the United States of America relating to Cooperation on Antitrust Matters, dated 29
June 1982 (hereinafter referred to as ‘the bilateral agreement’), placed a new emphasis
upon consultation in an effort to overcome difficulties in relation to the extraterritorial
application of US'trade laws.

To introduce additional blocking legislation without further provocation is un-
necessarily to move from that spirit of cooperation to legislative confrontation and
therefore, to say the least, premature,

Background

Australia has two Acts: the Foreign P) dings (Prohibition of Certain Evidence)
Act 1976 and the Foreign Antitrust Judgments (Restriction of Enforcement) Act
1979 passed to protect Australian interests against the extraterritorial effect of US anti-
trust legislation, Both were enacted in response to and during the course of the
Westinghouse proceedings.

Australia had open to it the additional option of the legislative alternatives now recom-
mended by the Committee. In fact, the then Government had introduced into the
Parli a bill designed to achieve such objects in the form of a bill to amend the
Foreign Antitrust Judgments (Restriction of Enforcement) Act 1979,

The Government however did not proceed with the bill but rather pursued finalisation
of what is now the bilateral agreement,

The Committee is. of the opinion that the bilateral agreement ‘is a significant step
towards resolving numerous difficulties that have arisen between the Australian and US
Governments in enforcement of US antitrust laws’ and with that opinion we agree.
However, notwithstanding the bilateral agreement and the decision of the previous
government not to proceed with further blocking legislation, the majority of the
Committee r ds that the introduction of such legislation is now desirable.

Arguments Against the R dation for ‘Clawback’ Legisl

The most important of the recommendations of the Committee is to introduce what is
commonly known as ‘clawback’ legislation. The majority of the Committee
recommends as follows:

‘The Attorney-General introduce legislation into the Parli
to cnable full recovery in Australia of d paid by A 1 or by those
doing business in Australia pursuant to a foreign jud which is declared to be f

ceable or not 1o be recognised under the FoulgnuAnmrust Judgments (Restriction of
Enforcement) Act 1979.”
Four arguments of the majority can be identified and require answers.
- First it is argued that the bil l ags does not adequately protect Australians
from private suits for treble damages.
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The then Attorney-General (Senator the Hon, P. Durack, Q.C.) conceded that the bi-
lateral agreement is not on its face an absolute answer to such claims. However, the bi-
lateral agr ins a unique procedure for

States to then report to the Court on the substance and outcome of the consultation,
Upon that report the Court will be able. to take the Australian national interest into
in balancing (p to the Timberlane principle) the interests of the US
against the foreign interests.
If the consultative procedures have led to the conclusion that the US private trading
interests are outweighed by Australian national intersts, the Court will be likely to sup-.
port that conclusion. It furthermore offers a solution to overcoming Justice Marshall’s
reservation as the role of the judiciary in balancing national i that would be
the responsibility of the consulting State parties, The imaginative. solution offered is
therefore based upon consultation. As case for its application is yet to arise and subject.
to the discussion of the Pacific Shipping Case h der it remains

- Secondly, the Committee received evidence of the Departments of Trade and
Foreign Affairs that such legislation would not detrimentally effect relations between
Australia and the US.

However, and contrary app ly to the und ding of certain officers of the De-

partments, the bil | ag was negotiated on the basis of being a more desirable

alternative to further legislation, In Press Release 17/83, dated 29 June 1983, the

former Attorney-General, Senator P, Durack, Q.C.,, states of the: Agreement:
*‘On behalf of the then Australian Government, I assured the US Government that we would:
not proceed with any further blocking legistation unless the A; proved less success-:
ful than we hoped.
Unless therefore there is some pressing need for the legislation to protect an Australian
company or companies who are facing a treble damages judgment, it would be better for the
G to let the Agl work itself out for the time being,’

- Thirdly, the Committee argued that the bilateral agi will prove ful
because previous attempts at such agreements, and the Committee particularly deals
with the experience of Canada, have proven unsuccessful,

The bilateral agreement between the United States and Australia is however much
wider in application than bilateral agreements between the US and other countries.
Furthermore, it specifically secks to deal with the vexed problem of the private suit.
Certainly it will be necessary for it to be supported by a change in US spirit. However,
taking into account bills introduced into the last two Congresses to review US extra-
territorial antitrust laws and the positive statements of the US Attorney-General on
signing the bilateral ag that ‘this agr will elevate relations between our
two countries on antitrust matters to a higher plane and more predictable path’, there is
some evidence of a change of attitude and more cooperative spirit.

~ Fourth, the Committee argued that the bilateral agreement does not appear to be
proving successful in relation to the antitrust investigation into Australian-US Ocean
Freight Trade (the Pacific Shipping Case).

Technically that case predated the bilateral agreement and it is not therefore relevant’

to whether the letter of the agreement is. being. observed. However it. is fair to see:

whether it discloses a changed attitude. Some witnesses thought that it did not, whilst
others acknowledged that it did, evidence a changed spirit. To attempt to draw con-
clusions from the case at this intermediate stage would appear premature. Certainly it
could not be said to prove a breakdown of the bilateral agreement even in spirit.

We therefore conclude that to enact clawback legislation at the present time would be
unnecessarily provocative and. whilst Mr Bennett of the: Attorney-General’s' Depart-
ment might be right that there is merit in enacting such legislation ‘at a time when there
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ion between governments.
to take place in the event of private antitrust suits and the Government of the United'

is no immediate crises’ that logic is outweighed by t}}e \:\nde‘rsfandir:)gf {::ihed‘lbct‘wcin
vernments and the lack of substantive ofa

ig:g. We feel reinforced in our views by the very cogent legal argument of Mr lf M?he:;',

and to some extent supported. by Professor K.W. Ryan, tl_:at existing Australian eilc;

lation notably the Foreign Antitrust Judgment‘g (R'estnct‘ion‘ _ot' Enforce:gel;ttlxm_

1979 may not have been ry inlaw, A being p y

ing common law, . .

l‘;']ﬁec extra territorial effect of US laws hasltgcn%n area ‘Ycl!"::blll:ss 325';22 ;tl:_::;:n:g
ations between Australia and the US under consSicel ¢ ‘

:t:‘l;s: ?Ilw l'glasteral agreement is a positive constructive attempt to relieve the stress of

past experiences and should, in our opinion, be given fair opportunity to work.

We therefore dissent from this recommendation.

The Argument against Legislation to Prohibit Compliance in Australia with Certain
Orders
| i i i islation:
j the Committee recommend introduction of legislation: | -
The I:':)ajpci'‘(;l}g,b?tft:ompliam:e by Australian residents or thqsc_ doing business m,Austmlld with
orders of a foreign country which might damage Aus}ralla s trading interests.” ©faw
This recommendation is not so much ccnccme:v;th ap:)k:‘ianim} ?faltgfna:tcl:l:fslen foi
i ministrati d
but rather orders issued under such US laws as the Export / istra ot
i i ed blocking legistation for use agains
foreign policy reasons. To enact the rccompch } r n
thout evidence of substantial necessity.
an ally appears to us tobe somewhat drastic wi ; i
i ant such an action. Certainly
There do not appear to be Australian experiences to warr: 1an o
i indi ffected in the US application of that law in
it appears that Santos Lgd was mdlrgcllx effected the U D ald ot n any
relation to the construction of the Siberian pipeline but su \
event have resolved the. difficulty Santos faced (because it was not the subject of an
order under the US Act). .
We dissent from this reccommendation.

The Argument Against Recovery of Defendants® Costs

The majority of the Committee rccommegd introduction of legisl_a‘ti9nr: e the
sto allow for the recovery of defend: costs, even in fence: :i T
judgment is' unenforceable or not to be rccog;nzed pursuant to the Foreign An g

of Enforcement) Act 1979 . .
’l‘he'{'le;'s (Rmr‘ii::c a ful.d fendant is unable to obtain costs against an .unigxc-
cessful plaintiﬁ' in.antitrust suits does appear comra:yA::nn?;::atlh/:\:‘slﬁahgn ht:%a;l ;oir;
riences. However, the Committee’s t ) s
:gzessful and even if 'unsucccssful should then be :(xlble t_lo olt)tam s::l)lze:::lslt; glxsi:ze‘:g:
1 g o -
jan court a rs fraught with difficulty. Awards of costs ar "
tar:;'l:lnd itis hasﬁ: imagine how a court in another jurisdiction and without the benefit
of evidence could'reach a proper cqnclusnon.
We dissent from this recommendation.

Senator R. Hill

Senator A. W, R, Lewis
Mr W. P. Coleman, M.P.
Mt R. F. Shipton, M.P.
MrS. A, Lusher, M.P.
November 1983
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DISSENT BY THE HON.R.J.GR

ION. R.J. OOM,M.P,, TO THE [’
AT e
TERRITORIAL APPLICATION OF UNITED SSTAT'?E?SE)/(\T\.\'}§

1 dissent ons i !
kgis‘aﬁmf;r?;n;:)m mgﬁggaggs in the report which call for the introduction of
;:ali‘o}r: o Unliod States o mercial interests from: the extraterritorial appli-
wish to express my particula i
hAwA Wy p lar concern at the recommendation that there be legislation

p Austr; in some inst from complying wi i
e o re plying wn.h the orders of foreign
E{_\I:hosc e Jurisdic ich they are subject because of their commercial activities
¢ introduction of legislation of th
f f e type suggested would ict wil
ances given to United States authoriti o S e
es. by the form -
Dur%:!::lhil?nfss ‘:elcasc on29 J}mc 1983, S:lnator Dur::k?;i!:'mey General, Senator
o beh wox?l dtngllg:;\c eAe:xjs‘wr';\lllxla:nGg}rergncn\, I asgured the United States Government
" %{(l:c:ssfu‘l e oegs y blocking legislation unless the Agreement proved less
e bitateral agreement entered into betw
The bilateral agres een USA and Australia in 1982 was it
fovowly empt to overcome the problems which are the subject mattg\}’g:‘ltlhvi:

The agreement should not i islati
e etonity ?o wgskt‘mdcnnmed by hasty legislation but should be given a

The Hon.R. J. Groom, M.P,
November 1983

70

APPENDIXI

CONDUCT OF THE INQUIRY
In September 1981 the previous Committee reqn ted the Sub-C ittee on the Pacific Basin to
consider and report upon the, foltowing terms of reference:

AUSTRALIAN-UNITED STATES’ RELATIONS
1n its submission to the Inquiry (May 1982), Forcign Affairs suggested that:

The Sub-Committee could perhaps also inquire into the longstanding problem in the re-

jonship-of the ext ritorial application. of United States Law, particularly: antitrust

Law. This has posed serious. problems not only for Australia but for ather allies of the

United States as well, The Westinghouse case, which for a long time was the major manifes-

tation of our difficulties in antitrust, was settled last year and, as described earlier, thereisa

more understanding and cooperative attitude by \his Administration in relation to antitrust
p dings. However, i igations by other United States regulatory authorities are con-
tinuing or pending (c.g. the hippi igation) and the vexed question of private treble
d its remains unresolved.!
A public hearing was held with Attorney-General’s and Trade on 20 September 1982 which dealt
exclusively with the issue of extratertitoriality. A report on the first part of the reference, entitled
The ANZUS Alliance, was tabled in the Parliament on 25 November 1982. In that report the
Committee noted:
Another important issue on which the Australian Government has been outspaken is the
extratersitorial reach. of US laws. The Australian Government has sought and yecently
obtained a bilateral agreement with the United States, the aim of which is to avoid future ir-
ritants to Australian-US relations in this area through govemmem-m-govcmmcnl
consultation.?
The Soint Committee again referted the inquiry to the Sub-Committee on the Pacific Basin on 24
May 1983, and it was decided to give priority toan investigation into ‘The Extraterritorial Appli-
cation of United States Legislation.”

Ms Gillian Triggs, of the Law Faculty of Melbourne University was appointed as Specialist
Adviset to the sub-committee. Public hearings were held in Melbourne on 25 July and in Can-
berra on 26 July and 22 September, A list of the witnesses who appeared at the hearings is at
Appendix 11
ENDNOTES:

1, Evidence—Foreign Afairs, 20 August 1982, p.560.
2, Parliamentary Paper No, 31871982, p.70.
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WITNESSES w| APPENDIX 11
HO APPE
Altorney.General' Depa'::'fy.EnD,,-M PUBLIC HEARINGS,

MrP, Kennedy, First Assistant Secretary,

Mo i sist; Business:Affairs Division;
Auslra(I:;alz ,(';‘g:; ?"ﬂ::{ Pn|ncrpal Le‘gal oft ﬁgcr, lnlematio:xsal ‘l!::xs(;:?:aw Branch,
MrG.D, A Dirtren {now Busj CounciloI‘Auslralia):

Mr R, Chambers, Memberof
A the Ley ittee;
Me R.G.Skea, Assisant to Mr Charmpuny ™ 15
, rr, Browne, Member of the Legal Com;nitlee'
rofessor R, Baxt, Member of the Legal Comm';:
Department of Defence: e

Dr M. McIntosh, Industry Pofj i
Departn:f'ntoi' Forcianus ‘ta.m?hcy and Planning Branch,

Mrl , Assistant Secret, Mariti;
MrR.G, Starr, Acting Assistant Se(:'vl"etary. Amex;?c:s?g:cr;?ms Branch;

Mr C.D, Mackenzie, Foreign Affaj)
Mr N B, Gackenze :A reign Affairs Ofﬁcer, E(:,onomic Division;
De&a%mcnt ar Tpradc:’ cting Head, Treaties Section,
r G.J, Hall, Principal Adviser, Trade Poli
A viser, e Policy Division;

Ihwd : éli'DBt:zl:::ﬂI?éslstgnt Secretary, 'I",raécl:’lgl?éy Branch;
Privaio o arennan, nt Director, Trade Policy Branch,

Mr L.W. Maher, 4 Panorama A

) venue,
Professor K. W, R yan, 15 Orkney Stree

Lower Plenty,‘Victuria;
1, Kenmore, Queensland,

APPENDIX Il

AGREEMENT BETWEEN THE. GOVERNMENT OF AUSTRALIA AND THE
GOVERNMENT OF THE UNITED STATES OF AMERICA RELATING TO
COOPERATION ON ANTITRUST MATTERS

The Government of Australia and the Government of the United States of America,

Recognizing that conflicts have asisen between the interests reflected in United States anti-
trust laws and policics and those reflected in Australian laws and policies, and that such conflicts
may arise in the future;

Recognizing the need for such conflicts to be resolved. with mutual respect for each other’s
sovereignty and with due regard for considerations of comity;

Considering that intergovernmental consultations may facilitate the resolution of such
conflicts;

Desiring t blish an appropriate bil i k for conducting consultations; and

Considering that, in the absence of conflicts, cooperation' beiween the Governments of
Australia and the United States is desirable in the enforcement of antitrust laws,

Have agreed as follows:

ARTICLE 1
Notification

1. When the Government of Australia has adopted a policy that it considers may have antitrust
implications for the United States, the Government of Australia may notify the Government of
the United States of that, policy. If practicable, such a notification shall be given- before im-
plementation of the policy by persons or enterprises.

2. When the Department of Justice or Federal Trade Commission of the United States decides
to undertake an antitrust investigation that may have implications for Australian laws, policies or
national interests, the Government of the United States shall notify the Government of Avstralia
of the investigation.

3. Anotification under paragraph 2 of this Article shall be effected promptly and, to the fullest
extent possible under the circumstances of the particular case, prior to the convening of a grand
jury or i of any civil il igative d d, subp orother 'y process.

4. The content of a notification made pursuant 1o paragraph 1 or 2 of this Article shall be
sufficiently detailed'to permit the notified Government to determine whether the matter may
have implications for.its laws, policies or national interests,

5. Notifications undertaken in accordance with paragraphs 1 and 2 of this Article shatl be trans-
mitted through diplomatic channels;

ARTICLE2
Consultations

1. When it appears to the Government of Australia through notification pursuant to paragraph
2of Article 1 that the. Department of Justice or Federal Trade Commission of the United States
has commenced, of is likely to commence, an-antitrust i igation or legal p ding that may
have implications for Australian laws, policies or national interests, the Government of Australia
shall communicate. its. concerns and may request consultations with the Government of the
United States. The Government of the United States shatl participate in such consultations.
2. When it appears to the Government of the United States through notification pursuant to
paragraph. 1 of Article 1 that a policy of the Government of Australia may have significant anti-
trust implications under United States law, the Government of the United States shall communi-
cate its concerns and may request consultations with the Government of Austratia, The Govern-
ment of Australia shall participate in such consultations.
3. Either Party may seek consultations with respect to potential. conflicts which come to its
attention other than by notification.
4. Both Parties during consuitations shall seek to identify.any respect in which:
(a) impt ion of the A lian policy has or might have implications for the United:
States in relation to the enforcement of jts antitrust laws; and
{b) the antitrust enforcement action by the Department of Justice or the Federal Trade
Commission of the United States has or might have implications for Australian laws,
policies or national interests.
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5. Both. Parties during consultations shall seck earnestly to avoid a possible conflict between.

their respective laws, policies and national interests and for that purpose to give due regard to
each other’s ignty and t iderations of comity.
6. In particular, in seeking to avoid conflict:

(a) the Government of Australia shall give the fullest consideration to modifying any aspect
of the policy which has or might have implications for the United States in relation to the
enforcement of its antitrust laws, In this regard, consideration shall be given to any harm
that may be caused by the impl ion or continuation of the A lian policy to

the interests protected by the United States antitrust faws; and
the Department of Justice or the Federat Trade Commission of the United States, as the
case may be, shall give the fullest consideration to modifying or discontinuing its existing
antitrust investigation or proceedings, or to modifying or refraining from contemplated
antitrust investigations or proceedings. In this regard, consideration shal be given to the
interests of Australia with respect 1o the conduct to which the proceedings, or contem-
plated proceedings, relate, or would relate, including, without limitation, Australia’s

interests in circumstances where that conduct:
(1) was undertaken for the purpose of obtaining a permission or approval required
under Australian law for the exportation from Australia of Australian natural
or goods factured or produced in Australia;

(2) was undertaken by an Australian authority, being an authority established by law in
Australia, in the discharge of its functions in relation to the exportation from
Australia of A lian natural or goods f d or produced in

(b,

=

Australia;

@3

=

United States, and otherwise than for the purpose of re-exportation to the United
States, of Australian natural or goods fe i or produced in
Australia; or
[C)) isted of rep ions 1o, or discussions with, the Government of Australia or
an Austratian authority in relation to the formulation or implementation of a policy
of the Government of Australia with respect to the exportation from Australia of
A lian natural or goods fe d or produced in Australia.
7. Each Party during consultations shall provide as detailed an account as possible, under the
particular circumstances, of the basis and nature ofits antitrust investigation or proceeding, or its
jonal policy and its impl ion, as the case may be,

ARTICLE 3
Confidentiality

Documents and information provided by either Party in. the course of notification or consul-
tations under this Agreement shall be treated confidentially by the receiving Party unless the pro-
viding Party to discl or disclosure is compelled by law. The Government of the
United States shall not, without the consent of the Government of Australia, use.information or
documents provided by the Government of Austratia in the. course-of notification or consul-
tations. under this Agreement as evidence in any judicial or administrative proceeding. under
United States antitrust laws. The Government of the United States shail not, however, be
foreclosed from pursuing an investigation of any conduct which is the subject of notification or
consultations, or from initiating a p ding based on evi btained from sources other than
the Government of Australia.

ARTICLE 4
Procedure after Consultations

1. When consultations have been held with respect to an Australian policy notified pursuant to
paragraph [ of Article 1, and the Department of Justice or the Federal Trade Commission of the
United States, as the case may be, Tudes that the impl, ion of that policy should not be
4 basis for action under United States antitrust laws, the Government of Australia may request a.
written memorialization of such lusion and the basis for it. The Government of the United
making it inappropriate, provide such a written

States shall, in the absence of ci
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related exclusively to the exportation from: Australia to countries other than the:

memorialization. Where a written memorialization has been provided, the G of the
United States shall expeditiously consider requests by persons or enterpriscs for a statement of
enforcement intentions with respect to proposed private conduct in implementation of the Aus-
tratian policy, in accardance with the Department of Justice's Business Review Pn:occdurc or the
Federal Trade Commission's Advisory Opinion Procedure, as may be appropriate in the case.

2, If, through Itations p to this Agr no means for avoiding a conflict be-
twun'the la\gvs. policies or national interests of the two Parties has been developed, each Party
shall be free to protect its interests as it deems necessary.

ARTICLES
Cooperation in Antitrust Enforcement . )

a proposed investigation or enforcement action under the antitrust laws of one nation
:io«v::;te :dvgrsely affect the %:ws, policies or national inle.restsh of th? other, cach Party si'ugll co-
operate with the other in regard to that investigation or action, including through the provision of
information and administrative and judicial assistance to the extent permitted by applicable
national law. . i » X sl
2. The mere secking by legal process of information or docu_mer}ts }oczu:d in its territory sha
not in itself be regarded by cither Party as affecting adversely its significant natjonal interests, or
as constituting a basis for applying measures to prohibit the transmission of such information or
documents to the authoritics of the other Party, provided that in the case of United States legal
process prior notice has been given of its issuance. Each Party shall, to the fullest extent possible
under the circumstances of the particular case, provide notice to the other before taking action to
prevent compliance with such legal process.

ARTICLE6
Private Antitrust Suits in United States Courts .

i k i i dings are pending
When it appears to the Government of Australia that private antitrust procee
ina United States court relating 1o conduct, or conduct pursuant toa policy of t};c Government
of Australia, that has been the subject of notification and tions under this Agre t, the
Government of Australia may request the Government of the United States to participate in the
litigation. The Government of the United States shall in the event of such.request report to the
court on the sut and ofthe ions.

ARTICLE7
Entry into Force ) o
This Agreement shall enter into force upon signature by both Parties, and.shall remain in force
unless terminated upon six months notice given in writing by one of the Parties to the other.
IN- WITNESS WHEREOF the undersigned, duly authorized thereto by their respective
Governments, have signed this Agreement. .
DONE in duplicate at Washington this twenty-ninth day of June, 1982,

For the Government For the Government
of Australia: of the United States
of America:
Peter Durack William French Smith
Attorney-General Attorney-General

By direction of the Federal
Trade Commission:

James C. Miller, I
Chairman
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APPENDIX 1V

LEGISLATIVE RESPONSES TO UNITED STATES ASSERTION OF
EXTRATERRITORIAL ENFORCEMENT JURISDICTION:

Prepared by Ms G. Triggs, Specialist Adviser to the Sub-committee

AUSTRALIA:
Foreign Prooecdmgs (Prohlbmon of Certain Evndcnce) Act 1976
Foreign P, gs (P of Certain Evidence) A Act 1976

Foreign Antitrust Judgmcn!s (Restriction of Enforccmenl) Act 1979

JBlll ((l); 8em Act to'amend the Foreign Antitrust Judgments (Restriction of Enforcement) Act,
une 1981

BELGIUM:

Law of 27 March 1969, as amended, and Decree of 6 February 1979, concerning the regulation of

marine and air transport.

CANADA:

{Ontario}

Business Records Protection Act 1947

{Quebec)

Business Concerns Records Act 1964

Combine Investigation Act 1970, as amended, Sections 31 (5), 31(6), 32(1).

Bill for a Foreign Proceedings and Judgments Act 1980.

DENMARK:

Act No, 254 of 8 June 1967 on capital limitation of Danish shipowners’ freedom to give infor-

mation to authoritics of foreign countries.

FINLAND:

Law prohibiting a shipowner in certain cases to produce documents, 4 January 1968.

FRANCE:

Commercial Documents' Act 1968-80 and Decree No 81550 of lZ May 1981, concerning the

transmission of information of an | nature to foréign individ-

uals or legal persons.

FEDERAL REPUBLIC OF GERMANY:

Law on federal duues in matters concernmg shipping, 24 May 1965, and Decree of 14 December

1966 on thet of sh to foreign authoritics.
ITALY:

Shipping Documents Act 1980

NETHERLANDS:

Economic Competition Act 1956, Article 39, asamended.

NEW ZEALAND:

Evidence Amendment Act 1980

NORWAY:

Act No. 3 of 16 June 1968 authorising the King's Council to prohibit shipowners to transmit in-
formation to authorities of foreign countries.
PHILIPPINES:

Presidential Decree No. 1718 of 21 August 1980, providing for incentives in the pursuit of econ-
omic development programs by restricting. the use of documents and information. vital to the
national interest in certain proceedings and processes.
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SOUTH AFRICA:
Protection of Business Act 1978, as amended.

SWEDEN:

Ordinance regarding the prohibition in certain cases for ship to prod d con-
cerning the Swedish shipping industry, 13 May 1966.

SWITZERLAND:

Penal Code Article 276

UNITED KINGDOM:

Shipping C and C ial D Act 1964, and the Shipping Contracts (Foreign

Measures) Order, 1968,
Protection of Trading Interests Act 1980and the Protection of Trading Interests (U. S. Re-export

Control) Order 1982,

28 September 1983

77



APPENDIX V
THE PROTECTION OF TRADING INTERESTS ACT 1980 (UK.) (1980C.11)
PRELIMINARY NOTE

‘This Act, which came into force on receiving the Royal Assent on 20th March 1980, provides
protection for persons in the United Kingdom from certain measures taken under the laws of
overseas countries when. those measures apply to things done outside such countries and their
effect would be to damage the trading interests of the United Kingdom, or would be otherwise
prejudicial to the sovereignty or security of the United Kingdom, The Act also provides for the
non-enforcement of certain foreign judgments and enables recovery to be made of foreign awards
of multiple damages. The Act repeals the Shipping C and C ial D Act
1964, Vol. 31, p.675 (s. 8 (5), post).

8. 1, post, pravides a number of means by which the Secretary of State for Trade may counter
measures which are taken or proposed to be taken by or under the law of overseas countries for
regulating or controlling international trade, and which are or would be damaging to the trading
interests of the United Kingdom. First, he may make orders specifiying the measures concerned.
Second, he may make further orders requiring persons in the United Kingdom who carry on
business there to notify him of any requirements or prohibitions imposed or threatened to be:
imposed on them under such measures, Third, he may prohibit compli with such
International trade is widely defined to include any business activity.

S. 2, post, provides that where a person in the United Kingdom has been or may be required
to produce to a court, tribunal or authority of an country ial d outside
that country or to furnish commercial information the Secretary of State may give directions
prohibiting i with that The section specifies the circumstances in whicha
direction may be given, which are broadly ble to the ci in which a United
Kingdom court would refuse a request made by an overseas court for evidence under the
Evidence (P dings in Other Jurisdictions) Act 1975, Vol. 45, p. 482.

S. 3, post, provides penalties for failure to comply with the requirements imposed under ss.
and 2, post. It provides for a maximum fine of £1,000 on summary conviction and for an
unlimited fine on conviction on indictment.

S. 4, post, provides that in proceedings under the Evidence (Proceedings in Other
Jurisdictions) Act 1975, Vo), 45, p. 482, United Kingdom courts shall not comply with a request
made by a court of an overseas country when the Secretary of State has given a certificate that the
request infringes United Kingdom jurisdiction or is otherwise prejudicial to United Kingdom
sovereignty.

S. 5, post, provides that the following judg! given by courts of overseas countries shall
not be enforceable in the United Kingdom: (i) judg fo Itiple d within the
meaning of s. 5 (3); (ii) judg based on petition laws which have been specified by an

order made by the Secretary of State: and (ifi) judgments on claims for contributions in respect of
d ded by a judg falling within (i) or (ii) above.

8.6, post, enables United Kingdom citizens, United Kingdom corporations and other persons
carrying on business in the United Kingdom to recover sums paid under foreign judgments for
multiple damages in excess of the compensation for the loss of the person in whose favour the:
judgment was given, It also permits courts in the United Kingdom to entertain such proceedings
even if the defendant to them is not within the United Kingdom.

8. 7, post, enables Orders in Council to be made providing for the enforcement in the United
Kingdom of judgments given under laws of overseas countries corresponding to s. 6, post.

ARRANGEMENT OF SECTIONS
Section

Overseas measures affecting United Kingdom trading interests e e
2. Documents and information required by overscas courts and authorities
3. Offencesunderss.land2 . . . . . . . . . . . . ...

. Restriction of Evidence (Proceedings in Other Jurisdictions) Act 1975

Restriction on enf of certain jud,

. Recovery of awards of multiple damages'

YN
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3 of gment under provision correspondingtos. 6 .
8. Short title, interpretation, repealsandextent . . . . . o o o oo

200t

. : . s d or given
{ to provide protection from requirements, p! and judgments imposed or g
a Zfrder f/tt’ Iaw.rpof ‘coumn’gx outside the United Kingdom and affecting the trading or other
interests of persons in the United Kingdom  [20th March 1980}

1. Overseas measuresaffecting United Kingdom trading interests
(1) Ifit appears to the Secretary of State—
(a) that measures have been or are proposed to be taken by or under the law of any overseas
country for regulating or controlling international trade; and 4
(b) that those measures, in so far as they apply or would apply to things done or to be‘ one
outside the territorial jurisdiction of that country by persons carrying on business in the
United Kingdom, are damaging or threatening to damage the trading interests of the
United Kingdom, )
the Secretary of State may by order direct that this section.shall_ apply to those measures either
generally or in their application tosuch cases as may bespecified in the order. cebling the
(2) The Secretary of State may by order n}akg provision for requiring, ;r o t'h grc ho
Secretary of State to require, a person in the United Kingdom who carries on usul:ess ot
give notice.to the Secretary of. State of any requirement or prohibition imposed or t reat:lne bo
be imposed on that person pursuant to ::’ny ‘measures in 50 far as this section applies to them by
i under subsection (1) above. . X .
Vlm(]g)or’la":eogi::;elary of State ma§ ;ive to any person in the United Kingdom who came: on
business there such directions for prohibiting compliance with any such requirement or
prohibition as id as he iders appropriate for avoiding damage to the trading interests
omzi)‘.lgl'lltlidpié:‘eg\? g?]l.he Secretary of State to make ordex:s under subsection (1) or (2') i'ibOch
shall be exercisable by statutory instrument subject to inp ofa o
ither- iament. . .
mh:; )ligiz&(l::; lunder subsection (3) above may be either general or special and may prohibit

Ji with any req or prohibition either absolutely or in s;ch‘cases or s;bjectr:;
iti i b i i irections; and gene
itions as to consent or otherwise as may be specified in the direc 3
SHCh o ur?c‘l"cr that subsection shall be published in such manner as appears to the Secretary of
State to be appropriate.

(6) In this section “trade” includes any activity carried on in the course of a busincss of any
description and “trading interests”™ shall be construed accordingly.

2. D and inf i quired by courts and suthorities

(1) Ifitappearsto the Secretary of State— ]

(a) that a requirement has been or may be imposed on a person Of persons in the United
Kingdom to produce to any court, tribunaj or authomy o{" an overseas country any com-
mercial document which is not within the territotial jurisdiction of that country or to
furnish any commercial information to any such court, tribunal or authority; or

(&) that any such authority has imposed or may impose a requirement on a person or
persons in the United Kingdom to publish any such document or information, )

the Secretary of State may, if it appears to him that the requirement is inadmissible by virtue of
subsection (2) or (3) below, give directions for prohibiti pl with the req

(2) A requirementsuchas is mentioned in subsection (1) (a) or (b) aboveis im%dn?is.sible~

(a) if it infringes the juri§dic0i'l<qn c{),f the United Kingdom or is otherwise prejudicial to the.

. sor
@ si?vcre(fr‘!(yof t&ft}??l:l:d 1u_vg o owould be prejudicial to th; sccurjty of the }Jn‘ned
Kingdom or to the relations of the government of the United Kingdom with the
government of any other country, ) N
(3) A requirement such as is mentioned in subsection (1) (a) above isalso inadmissible—
(a) ifitis made otherwise than for the purposes of ¢ivil or criminal proceedings which have
been instituted in the overseas country; or
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(b) if it requires a person to state what documents relevant to any such procedings are or
have been in his possession, custody or power or to produce for the purposes of any such
proceedings any documents other than particular documents specified in the

requirement.
(4) Directions under subsection (1) above may be either general or special and may prohibit
i with any i cither absolutely or in such cases or subject to such conditions

as to consent or otherwise as may be specified in the di and general directions under that
subsection shall be published in such manner as appears to the Sccretary of State to be
appropriate,

(5) For the purposes of this scction the making of a request or demand shall be treated as the
imposition of a requirement if it is made ir circumstances in which a requirement to the same
effect could be or could have been imposed; and

(a) any request or demand for the supply of a & ori ion which, p 1o

the requirement of any court, tribunal or authority of.an overseas country, s addressed
toa person in the United Kingdom; or

(b) any requirement imposed by such a court, tribunal or authority to produce or furnish

any document or information to a person specified in the requirement,.
shall be treated as a requirement to- produce or furnish that document or information to that
court, tribunal or authority,

(6) In this.section * ial d " and * ial information” mean res,
tively a document or information relating to-a business of any description and “document”
includes any record or device by means of which material is recorded or stored.

3. Offences under ss.1and 2

(1) Subject to subsection (2) below, any person who without reasonable excuse fails to com-
ply with any requi imposed under subsection (2) of section 1 above or knowingly contra-
venes any directions given under (3) of that section or section 2 (1) above shall be
guilty of an offence and liable—

(a) onconviction on indictment, toa fine;

(b) onsummary iction, toa fine not ding the statutory

(2) A person who s neither a citizen of the United Kingdom and Colonies nor a body corpor-
ate incorporated in the United Kingdom shall not be guilty of an offence under subsection (1)
above by reason of anything done or omitted outside the United Kingdom in contravention of di-
rections under section J-(3) or 2 (1) above,

(3) No procecdings for an offence under subsection (1) above shatl be instituted in England,
Wales or Northern Ireland except by the Secretary of State or with the consent of the Attorney
General or, as the case may be, the Attorney General for Northesn Ireland,

(4) Proceedings against any person for an offence under this section may be taken before the
appropriate court in the United Kingdom having jurisdiction in the place where that person is for
the time being.

(5) Insubsection (1) above “the 'y maxil " me:

(a) in England and Wales and Northern Ireland, the prescribed sum within the meaning of
[section 32 of the Magistrates’ Courts Act 1980] (at the passing of this Act £1,000);
(6} (applies to Scotland);

and for the purposcs of the application of this subsection in Northern Ireland the provisions of

[thle said Act of 1980] relating to the sum mentioned in paragraph (a) shall extend to Northern
Ireland.

4. Restriction of Evidence (P dings in Other Jurisdi ) Act 1975

A coust in the United Kingdom shall not make an order under section 2 of the Evidence (Pro-
ceedings in Other Jurisdictions) Act 1975 for giving effect to a request issued by or on behalf of a
court or tribunal of an overseas country if it is shown that the request infringes the jurisdiction of
the United Kingdom or.is otherwise prejudicial to the sovereignty of the United Kingdom; and a
certificate signed by or on behalf of the Secretary of State to the effect that it infringes that

Jjurisdiction or is so prejudicial shalt be 1 f that fact,
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5, Restriction om enfc t of certain 1t

(1) A judgment to which this section applies shall not be mgk(crcd under Part ll.ul' the
Administration of Justice Act 1920 or" Part I of the Foreign Judgments (Reciprocal
Enforcement) Act 1933 and no court in-the United Kingdqm shall entertain proceedings at
common law for the recovery of any sum payable under such a judgment.. X

(2) Thissection applies to any judgment given by a court of an overseas country, being—

(a) ajudgment for multiple d within the ing of subsection (3) below;

(b) a judgment based on a provision or rule of law §pcciﬁed or described in an order under
subsection (4) below and given after the coming into force of the orderj o,rb

(c) a.judgment on a claim. for contribution in respect of damag y 2 judgn
falling within paragraph (a) or (b) above. )
(3) Insubsection (2) (a) above a judg) for multiple d means a judg! for an:

amount arrived at by doubling, trebling or otherwise mulliplyinga.sum mcq as compensation
for the loss or damage sustained by the person in whose favour the judgment is given.

(4) The Secretary, of State may for, the purposes of subscction (2) (b) above make an ord;r
in respect of any provision or rule of law which appears to th to be‘ concerned with the
prohibition or regulation of ag ar or practice torestrain, distort or
restrict competition in the carrying on of business of any description or to be otherwise concerned
with the ion of such competition as afc id. )

ltl25) The power of the Secretary of State to make orders under subsection (4)' above s“l}zi.ll]1be
exercisable by statutory instrument subject to Iment in p ofa of either

Parl t, .

Hoisz)ogubsyzmacn{l (2) (a) above applies to a judgment given befo.re thc. date of the passing of
this Act as.well as to a judgment given on or after that date but this section does not aﬁ‘ecldar!y
judgment which. has been- registered before that date under the provisions' mentione bcem
subsection. (1) above or in respect of which such proceedings as are there mentioned have been
finally determined before that date.

6. Recovery of awards of multiple damages . ) .
(1) This-section applies where a court of an overscas country has given a judgment for
ltiple d within the ing of section 5 (3) above against—

it f the United Kingdom and Colonies; or . . .
E:)) :c&fi;n:mpma\e incorporated in the United Kingdom or in @ tegritory outside tl;]e
United. Kingdom for whose international relations Her Majesty’s Goverament in the
United Kingdom are responsible;or .
(c) aperson carryingon business in the United Kingdom,
“qualifyi ) f the
in this section referred to as a “qualifying defendant”) and an amount on account of
c(ili:]mages has been: paid' by the qualifying defendant either to.the party in w.hose favour the
judgment was given or to another party who is entitled as against the qualifying defendant to
tribution in respect of the damages. - )

o (g)‘ Subject top:ubsections (3) and (4) below, the qualifying defendant shall be entitled to

recover from the party in whose favour the judgment was given so muc.h of the amount referred

to in subsection (1) above as exceeds the part attributable to compensation; and that part shallbe
taken 1o be such part of the amount as bears to the whole of it.the same proportion as the sum
assessed by the court that gave the judgment as compensation for the loss or damage sustained by
that party. bears to the whole of the damages awarded to lhat.pa_ny. o "

(3) Subscction (2) above does not apply where the qualifying defendant isan individual who
was ordinarily resident in the.overscas country at the.time when the p.roc.cez?ngs in which the.
judgment was given were instituted or a body te which had its principal place of business

t that time. " - .
lhcr(e“t; Subsection (2) above does ot apply where the qualifying defendant carricd on business
in the overseas country and the p dings in which-the jud was given were concerned
i 1ivities exclusively carried on in that country. . . . .

wnh(:;: ‘X-éourt in the Uynited'l(ingdom may entertain prow{dmg,s on a claim gndcr lh1§ section
notwithstanding that the person against whom: the proceedings are brought is not within the
jurisdiction of the court.
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(6) The reference in subsection (1) above to an am ount paid by the quahfymg defendant
includes a reference to an amount obtained by execution. against his Property or against the

property of a company which (dj or ind; i
et sttaeaocm e amich (( 21)r:%tg‘;, or indirectly) is wholly owned by him; and references in

! to the party in whose i i
toa party entitled to contribution incl e oces person i wheph et was
ude refe i i Sy such

party have become vested by succession or assirgcr:lr:snttoo‘:%g:ri?xn whom the rghts ofany such
S under p ion
1t appears to Her Majesty that the )
for o ' at the law of an overseas count i i i
- Oril ::E?‘rcé;nent‘lm tha} country of judgments given under sectio[x‘a gyn[l,);?:d;ls orh\{vxl‘l g
o Qrdes ouncil. provide for the enforcement in the United Kingdom of 'cé s g

o x lrrs::’sgn of ‘;he l;w of that country corresponding to that scc%ioon O igments piven

2) under thi - SO . "

Proviionsof he omet’ his scctl(zl;l) may apPEv, 'thh or without modification, any of the

) Act 1933,
8. Short title, interpretation, repeals and extent

((3 ;ll'1l11: h?sc:A x"r:lr)(lt:,:itcd as c:)hc lt’ro‘t‘ection of Trading Interests Act 1980,
Kingdom other than one for wh se o i ations Her Majuary cuside i .

\ . oun 1 e United
Um(l;;i Iémrgdom e rempon International relations Her Majesty’s Government in the
. elerences in this Act to the law or a court, tril

F  trib i
mclu(iic. in the case of a federa] state, references to the la:/n:: : ::zugl e bt ovema§ yofan
constituent part of that country. et eibumalor Authority ofany

(4) References in this Act 1 i
. ¢ 0 2 claim for, or to entif
claim or entitlement based on anenactment ;)r rule of‘ ;;l:lmem ©
t A

(5) The Shipping Cont
this ) herglyl fe ontr and Dy Act 1964 (which is supersed d b
Seretun i e Z' ; pealed, together with paragraph 18 of Schedule 2 and pa perseded by
o Subsectiin E ;;u::é \;Lan};;l'l“ 1977 (which contain amendments of 1has A};t}ragraph ud
%) Subsect] e shall not affect i i (i
any d:rcc!}qns given under that Act before :l:e :J}!:ss‘:g;?; :;? qu oo 54 At of 19641n relstionto
(7) This Act extends to Northern'Ireland, sAct

(8) Her Majesty may by Order i il di
3 y der in Council direct that thi i
f:::tp(;;;?ﬂ l:gjx:p:g;l%l:i;gdKrpotyﬁcations, if'any, as ma;fI blehlsspelt:féefih?)l'll ‘el:éeg?d;v;l?osuch
y ingdom, bei i i i i e
Her Majesty’s Government in theg Uniited i?ﬁ;ﬁ::ﬂé;ﬁﬁ?ﬁﬁ: jernaionat reationsof Whid’:

7. Enforcement of overseas jud

P gtos., 6

> contribution are references to a;
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APPENDIX V1

AUSTRALIAN NOTE TO THE DEPARTMENT OF STATE

The Embassy of Australia presents its compliments to the Department of State and has the
honour to draw the Department’s attention to the serious concerns of the Government of
Australia in relation to certain extratessitorial aspects of the. Export Administration Act, 1979,
cursrently under review, which have the cffect of assesting United States jurisdiction over persons
and commercial transactions outside the United States.

This Embassy has on a number of occasions expressed the view that the extraterritorial appli-
cation of certain United States laws, particularly antitrust laws, are contrary to widely accepted
principles of international law regarding the extent of national jurisdictional comp and to
internati comity. Consi with this view the Australian authorities are unable to accept
that the provisions of the Export Administration Act should apply to companies registered and
carrying on business in Australia. Nor can they accept any interpretation of the Act which
attempts to confer United States jurisdictional competence over goods and technology of United
States origin located in Australia and therefore subject to Australian laws and policies. Australia
does not believe that the use of submission clauses is a legitimate exercise of national jurisdic-
tional competence. Inshort, the Government of Australia would regard the extraterritorial appli-
cation of such provisions of the Export Administration Act to panics regi d and carrying
on business in Australia, or to goods, technology or information located in Australia as an inter-
ference with matters within A jan jurisdictional comp:

The Act as it is currently drafted also fails to recognise the important contribution of predict-

A ©

able trading laws to stable trade relations. Given the sensitive nature of inter

relations, the imposition by the United States of unilateral economic sanctions which may con-
flict with the laws and policies of allies such as Australia could impair those relations, The diffi-
culties raised by conflicts and uncertainties of this sort also have implications for the ability of al-
lies to adhere to the principle of national of multinational enterprises embodied in the
OECD Guidelines for Multinational Enterprises.

Indeed, failure to provide in the Act for taking into account international economic factors
and more particularly the primacy of the laws and policies of other States within their own terri-
torial jurisdictions, may compel those States to take remedial measures to restrict the impact of

il )} ion: of ext itorial jurisdiction over enterprises registered and carrying on
business in their territory. It may also serve to have a chilling effect on the environment for in-
vestment by United States companies in Australia and other States, and encourage Australian
and other foreign companies to look to countries other than the United States for imports of high
technology and related products,

The policy embodied in the Administration’s proposed d tosection 3 of the Act to
minimize the impact of foreign policy controls on commercial activitics inallied or friendly coun-
tries.is noted. Other proposed amendments to the Act, however, do not adequately reflect that
policy. They do not alieviate the concerns of the Government of Australia that companies regis-
tered and carrying on business in Australia may beseriously disadvantaged in the future if the Act

and the A ion's proposed d remain in their present form. Nor do they con-
tribute to the objective of achieving and maintaining a stable i ional trading envi

Indeed, the d P a widening of the scope for the Government of the United
States to impose unilateral ints on international trade, which could adversely affect the in-
ternational ici ts of Australia and other allies,

The Australian authorities are particularly concerned that the provisions of the Administra-
tion’s proposed amendments dealing With sanctity of contracts do little to ease the unsettling
effect of the Act on trade conducted in accordance with United States laws and regulations prior
to the imposition of foreign policy controls, It is und d that the di asthey are cur-
rently drafted, provide that the guarantee of sanctity of contracts may be withdrawn in cases
where the United States perceives that contracts might conflict with “the under-lying purpose of
the controls™. The Embassy draws the Department'sattention in this context to the refusal of the
United States. Government to exempt from the foreign policy controls of the current Act the
supply of equipment for a major gas pipeline in Australia to Santos Limited, an Australian
company. Within the scope of the present Act it should be possible to devise a mechanism that
would enable exemptions to be made in the case of specific contracts, so that so far as practicable
third parties outside the primary focus.of the controls are not prejudiced.. The Government of
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Australia believes-that such a mechanism could go some way towards minimizing the

conflict of the Act with the national interests of allies.

Mindful of the importance that the Govcmment of the United States attaches for. national sc-
curity reasons 16 controls on exports of high fechnology and related produicts with military poten-
tial, the Government of Australia believes that consultation and eoopenhon between close allies,
rather than umllteml ‘action under the Act which may induce conflicts of jurisdiction, would bea.

h. As the Départ of State wili be aware; the G of Australia has
complemcnted United States measures by applying similar controls over exports.

The Embassy,of Australia would. be gratefulif the: Depnrtment of State. would arrange fot the
contents of this Note to be yed to'the ional Committees which.are
conducting hearings on the review of the Bxpon Admmmtranon Act.

The Embassy of Australln avails ltulf of this opportumty to renew to'the Department of
State the assiira 1 its highest consi

23 May.1983
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