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EXTRACTS FROM VOTES AND PROCEEDINGS

1. 'No.138 - 17 November 1986:

2.

3.

PRIVILEGE ~ COMPLAINT OF BREACH: Mr Martin raised, as a
matter of privilege, press reports relating to
purperted contents of the report of the Joint
Select Committee on Telecommunications Interception
which is yet to be presented to the House.

Mr Martin produced copies of articles from The
Courier-Mail and The Sun Newg-Pictorial of
17 November 1986.

Madam Speaker stated that she would examine the matter and

advise the House in due course.

No.139 -~ 18 November 1886:

PRIVILEGE — NEWSPAPER REPORTS ON PROCEEDINGS QF JOINT
SELECT COMMITTEE ON TELECOMMUNICATIONS INTERCEPTION
- REFERENCE TO COMMITTEE OF PRIVILEGES: Madam
Speaker referred to the matter of privilege raised
yesterday by Mr Martin concerning press reports
relating to purported contents of the report of the
Joint Select Committee on Telecommunications
Interception and stated that she was prepared to
accord precedence to a motion in connection with
the matter.

Mr Martin then moved - That the matter of the printed
references to the proceedings and prospective
recommendations ¢f the Joint Select Committee on
Telecommunicatins Interception in The_Sun
NewsrPictorial and The Courier-Majl of 17 November
1886, and similar references in other newspapeis,
be referred to the Committee of Privileges.

Debate ensued.

Question - put and passed.

No.146 - 17 February 1987:

PRIVILEGES COMMITTEE: Mr Young {(Leader of the House), by
leave, moved - That Mr Spender be discharged from
attendance ¢n the Committee of Privileges and that,
in his place, Mr Smith be appointed a member of the
committee,

Question ~ put and passed.






REPORT

The Committee of Privileges, to which was referred the matter of
a complaint made in the House of Representatives on

17 November 1986 relating to press reports concerning the Joint

Select Committee on Telecommunications Interception, reports as

follows:

The complaint

2. On 17 Novembey 1986 Mr S.P. Martin, MP, Chairman of
the Joint Select Committee con Telecommunications Interception,
raised, as a matter of privilege, press reports which purported
to reveal recommendations of the Joint Select Committee on
Telecommunications Interception which had not, at that time,
reported to either House, Mr Martin produced copies of articles
from The Courier-~Mail and The_Sun News~Pictorial of
17 November 1986. Madam Speaker considered the matter and on
18 November 1986 advised that she was prepared to accord
precedence to a motion in connection with it. Mr Martin then
moved that the matter of the printed references to the
proceedings and prospective recommendations of the Joint Select
Committee on Telecommunications Interception in The_ Sun
News—Pictorial and The Courier-Mail of 17 November 1986, and
similar references in other newspapers, be referred to the
Committee of Privileges. In his speech Mr Martin also referred to
reports which appeared on 17 November 1987 in The Adelajide
Bdvertiser, The Advocate, The Mercury, The West Australian, The
Weekend Australian (15-16 November) and The Sydney Morning Herald
(18 November), This motion was passed after a brief debate.

3. Photocopies of the articles in question are at
Appendiz 1.

Powers. privileges and_immunities of the Houses of the

Compopwealth Parliament. their gompittees and Members

4, Section 49 of the Commonwealth Constitution provides
" that -




*The powers, privileges, and immunities of the Sendte
and of the House of Representatives, and of the
members and the committees of each House, shall be
such ag are declared by the Parliament, and until
declared shall be those of the Commons House of
Parliament of the United Kingdom, and of its members
and commlttees, at the establlshment of the
Commonwealth,

5. The Parliament has not gpecifically declared its
powers, privileges and immunities alithough specific legisglation
has been enacted to deal with particular matters, for example,
the Parliamentary Papers Act and the Parliamentary Proceedings
Broadcasting Act. The Parliament is, therefore, at this time
skrictly limited to the powers, privileges and immunities of
the United Kingdom House of Commons as at 1 January 1901, the
date of establishment of the Commonwealth *

Contempt

6. The Houseg of the Commonwealth Parliament possess the
undoubted power to take action to protect themselves, their
committees and Members against actions which whilst they might
not breach any specific right or immunity, are congidered to
obstruct or impede, or to threaten to do sc. Such actions are
described as contempts. May defines contenpt as follows:

'It would be vain to attempt an enumeration of every
act which might be construed into a contempt, the
power to punish for contempt being in its nature
discretionary. It may be stated generally that any
act or omission which o¢bstructs or impedes either
House of Parliament in the performance of its
functions, or which obstructs or impedes any Member
or officer of such House in the discharge of hlS
duty, or which has a tendency, directly or
indirectly, to produce such results may be treated as
a contempt even though there is no precedent of the
offence.®.

Particular provisions relating to this matter
standing order 308 of the Senate provides:

The evidence taken by any Select Committee of the
Senate and documents presented to guch Committee,
which have not been reported to the Senate, shall
not, unless authorized by the Senate or the
Committee, be disclosed or published by any member of
such Committee, or by any other person.

* Sigce the report was agreed to the Parliameptary
Priyileges.Bill 1987 has been passed.




Standing order 346 of the House of Representatlves
provides:

The evidence taken by any select committee of the
House and documents presented to and proceedings and
reports of such cemmittee, which have not been
reported to the House, shall not, unless authorised
by the House, be disclosed or published by any Member
of such committee, or by any other person.

Standard works on parliamentary practice and procedure contain
references relevant to this matter:

Aggigglgegu§§aézgm££e§;;g§ states:

... The publication of a committee's report before
its presentaticn to the Senate is unguestiocnably a
breach of privilege. Unless authorised by the Senate
or the committee, the rule relating to premature
publication also prohibits any deliberations of a
committee and any proceedings of a committee being
referred to or disclosed by Senators or others, or
descrlbed in the press, before belng reported to the
Senate.’

House of Repregentatives Practice states:

... The publication or disclosure of evidence taken
in-camera, or the publication or disclosure of draft
reports of a committee before their presentation to
the House, constitutes a breach of privilege or
contempt'.

May states:

... The publication or disclosure of proceedings of
committees conducted with closed doors or of draft
reports of committees before they have been reported
to the Housge will, however, constitute a breach of
privilege or a contempt’.

7. The committee received a memorandum from the Clerk of
the House expressing opinions on the law and practice relevant
to the reference (Appendlx 2). '

The_ inguiry

8. The committee considered the question of whethey in
fact it had jurisdiction to consider a complaint arising in
connection with the operation of a joint committee. Certainly
some doubits have been raised in respect of the privilege powers




of joint committees (see, for example, Australian_Senate

the joint committee was a creature of both Houses and that,
even if there were some doubts as to the actual powers of such
jeint committees - for example in respect to their authority to
administer an oath - the question of contempt in connection
with a joint committee was an entirely different matter. The
powers of the Houses insofar as contempt is concerned are such
that either House could regard a matter involving a joint
committee as a contempt and the committee therefore took the
view that it was quite within its power to consider, and report
to the House on, a matter of contempt involving a joint
committee. The committee was fortified in this view by the
knowledge that on 2 previous ogccasions the House of
Representatives Committee of Privileges has considered matters
involving joint committees: a 1973 case involving the then
Joint Committee on Prices and a 1980 case involving the Joint
Committee on Foreign Affairs and Defence.

9. The committee alsc considered the law applicable to
the particular case. It noted first that, by convention, and
not by law or other order, and subiject to any specific
provisions governing the operation of irndividual committees,
jo0int committees operate under the standing orders of the
Senate (see RAustraliap Senate Practice page 520, House of
Repiesentatives Practice page 583). It noted that standing
order 308 of the Senate prohibits the disclosure or publication
of the evidence taken by and documents presented to a committese
which have not been reported to the Senate or authorised to be
disclosed or published. The material disclosed and complained
of in this case was neither evidence nor documents presented to
the committee, but, as is mentioned later, essentially the
private deliberations ¢f the committee. The committee noted
that a matter involving the disclosure of confidential
deliberations, whilst not specifically prohibited by the
standing order, could still be dealt with as a matter of
contempt. The very definition of contempt permits this, and the
authorities are clear on the matter. Australian Senate Practice
states:

'Unless authorised by the Senate or the committee,
the rule relating to premature publication also
prohibits any deliberations of a committee and any
proceedings of a committee being referred to or
disclosed by Senators or others, or described in the
press, before being reported to the Senate.’

10, The committee considered that the first step in
informing itself on the matter was to invite a submission from
the Chairman of the Jeint Select Committee on
Telecommunications Interception, Mr Martin. Mr Martin provided
a written submission to the committee (Appendix 3) on the




matter and was subsequently called to give oral evidence. The
committee wrote to the editors of the newspapers in which
articles had appeared, advising them ¢f the inquiry, attaching
a photocopy of the particular article that was relevant in each
case and inviting details of the circumstances in which the
articles were published and seeking confirmation of the
authenticity of the photocopy of the article in each case. The
committee also communicated with the journalists whose names
were published in connection with the articles inviting them to
provide details of the circumstances in which the articles were
published.,

11, In his written submission and in his oral evidence

Mr Martin referred to information in the various articles
concerning recommendations of the committee, and to differences
between committee members on guestions of substance involving
telecommunications interception. Mr Martin stated that: the
articles in The Sup News-Pictorial and The Courier-Mail
indicated to him 'an oral briefing given to a reporter by
gsomeone who had participated in the committee's deliberations,
rather than a draft report being in the possession of a
reporter' and that, in particular, a knowledge of private
discussions at meetings of the committee on 13 and 14 November
1286 was revealed. The Chairman was of the opinien that
publication 'ipn no way_ impeded the committee's work' because
the majority of the decisions had already been taken.

12, The committee formed the view that it should take all
steps within its power to investigate the matter and that it
should seek to ascertain the source 0f the disclosure, as well
a5 investigating the matter of the publication of the material.
In this regard, it wished to be able to take evidence from all
persons who could be presumed to have knowledge of the private
deliberations of the Joint Select Committee on
Telecommunications Interception, that is, members of the
committee and staff on the committee secretariat,

13. Becauge it was a joint committee, the authority of the
Senate was necessary if Senators who served on the committee
were to appear before the Committee of Privileges on the
matter, The committee therefore, on 26 November, presented a
special report to the House in which it advised the House that
it wished to be able to take evidence from Senators and
proposed that the House should communicate with the Senate by
message asking it to grant leave for Senators who served on the
joint committee to appear. A motion to give effect to this
recommendation was passed by the House on 27 November 1986, and
on 5 December 1986 the Senate resolved that Senators Archer,
Black, Cooney and Vigor {the Senators involved) have leave to
appear before the committee if they thought fit.




14. The committee subseguently requested Senators and _
Members who had served on the committee, persons whe had served
on the committee secretariat and the joarnallsts in questlon to
appear before the committee.

15. The committee made a number of de0151ons in connectlon
with the taking of evidence:

. first the committee decided that, unless othérwise -
- ordered, evidence should be heard in public, although
witnesses were advised that if they wished to give
evidence in_camera at any stage, they could ask the .
committee to agree to this; :

. secondly, the committee took the view that, if they
wished, witnesses should be able to be accompanied by
counsel or an adviger and should be afforded a :
reagonable opportunity to confer with such:persons
during the course of their evidence. Counsel were
not, however, permitted to address the committee in
the course of the giving of evidence by their
clients;

. thirdly, the committee wished, as far as possible, to
avoid receiving hearsay evidence and advised
witnesses that they would be asked to¢ give, in their
answers, information which was within their direct or
personal knowledge,

The decisions taken in regard to the first 2 of the
abovenentioned matters were historic in so much as this was the
first occasion on which such practices had been adopted by the
Committee of Privileges of this House.

16. Four witnesses took advantage of the opportunity to be
accompanied by counsel, and, before evidence from their clients
was taken, counsel gought, and were given, permission to
address the committee directly on the extent of their
involvement. Counsel put arguments to the effect that inter
alia their clients were, in a practical sense, at risk insofar.
as the proceedings were concerned, that the principles of
natural justice should be observed, and that their clients
should have the assistance of counsel to a greater extent than
had been proposed by, for example, coungel being pernitted to
address the commitiee directly.

17. The committee considered these applications but
declined to change the arrangements, the Chairman noting that
the committee's decision was made in the light of its role as
an advisory body only, that it did desire to conduct its
proceedings and to treat witnesses with justice, fairness and




dignity and that the committee was reguired to operate within
certain procedural boundaries. The Chairman noted that the
House is linked, by standing order 1, to the practices of the
House of Commons when it does not have a practice or standing
or other order of its own. In accordance with Commons practice
it appeared that the committee itself did not have the power to
confer anything greater than the level of assistance it had
agreed to and that on those few occasions where greater
involvement of counsel had been permitted in the House of
Commons, the House itself had permitted that. The Chairman alsc
reminded counsel that there was no barrier to written
submissions being lodged with the committee within a reasgonable
time after the transcripts were made available. Written
submissions were subsequently submitted on behalf of 2
witnesses., :

18, Each witness was examined on oath or asked to make an
affirmation, and given the opportunity to make a statement at
the beginning and at the conclusion of his or her evidence.

Evidence =~ disclosure

19. The committee was advised that only members of the
joint committee and staff of the committee had been present at
meetings at which the matters later reported were discussed,
and that no advisers or other persons had been in possession of
the information. All members of the Joint Select Committee on
Telecommunications Interception agreed to give evidence, and
staff members of the committee also appeared. BRach person
denied having disclosed confidential material or information to
the journalists in guestion, none revealed any drounds for
believing that they could have been a source of an inadvertent
disclosure, and each stated that they had no knowledge of the
way the apparent disclosure took place.

20. The committee received evidence on the security
arrangements applying to committee material, although it was
made clear that the articles in guestion revealed a knowledge
of deliberations rather than of committee documents,

Evidence -_publication

21. Messrs Rous, Greene, Fewster and Cockburn each
identified photocopies ¢f the articles in connection with which
their names had been published, and each stated that they had
in fact provided material for the reports in gquestion.




22. In the case of Mr Rous the committee was advised that
his involvement had been limited, that information had been
received as part of a bureau service from Canberrd, and that he
had then been involved in providing additional information of a
"local® nature. The committee accepts this explanatlon.

23. One of the journalists 1nvolved, Mr G. Greene,
provided substantial material for articles which appeared in
The Sup Newg-Pictorial, The Courier—Mail, The Adelaide
Advertiser, The Advogate (Burnie), The Mercury {(Hobart) and The
Western Australian on Monday, 17 November 19B6. Mr Greene
stated that he had started writing his story on the afternoon
of Friday, 14 November 1986 and it appeared that it was
completed that day, although not perhaps filed until Sunday, -
16 November 1986. Mr Greene told the committee that the
information received was conveyed orally, and in person, and
that he had in fact had 3 sources for his information from whom
he had obtained information and/or confirmation of .information,
although his first source had given him the most information.
in as much as it was the first information on it and it was
the bulk of it'. Mr Greene intimated that, in each case, his
sources had indicated awareness ©of the extent or significance
of the information he or she passed to him. Mr Greene felf that
the information he received had been ‘knowingly given in the
full knowledge that it would be published'. Mr Greesne stated
however that none of hig sources had indicated to him that they
understood a guestion of contempt oy -a breach of procedure
could be involved. ;

24, Mr Greene informed the committee-that he had only.
considered that a matter of contempt could be involved 'in as
much as it is always a relevant consideration in the back of
the mind when you are writing stories from here, particularly
as regards parliamentary committees, but only to that extent'.
He later said that he 'did not think it {his report] was in
contempt’.

25. Mr A. Fewster, a journalist on the staff of

The Austialian, was the author of material published in

The, Weekend Australiap, in the Melbourne edition, on Saturday,
15 November 1986. Mr Fewster told the committee that most of
his information had been obtained from one source but it had
been corroborated by others who had given him other pieces.of
information. He said that his information was gained from
discussions, and not from documentation made available to him.
His disgcussions were conducted by telephone, Mr Fewster said
that his sources did not indicate to him that they were fully
aware of the extent or significance of the information provided
and alse that his sources did not indicate that they understood
that a guestion of contempt or breach of procedure could be




involved. Mr Fewster said that in the course of preparing or
submitting his material he did not consider that a matter of
contempt could be involved.

26. Mr M. Cockburn provided material for an article in
The_ Bydney Morning Herald of Tuesday, 18 November 1987.

Mr Cockburn told the committee that he had been in possession
of certain information before 17 November 1987 but that this
had not been such that he could write & story on it. He had
read the story which appeared in The Sun News-Pighiorial on
Monday, 17 November 1987. Mr Cockburn had commenced writing an
article of his own. In answer to the question of whether he
congidered, in preparing or submitting his material, that a
matter of contempt could be involved, Mr Cockburn stated that
he éid not think the publication of an article would affect the
workings and deliberationg of the committee and therefore did
not believe publication of the article would be in contempt.

Obhservations_on_the evidence

27. The committee cannot dismiss the possibility of some
form of monitoring or interception in this matter. Whilst
varjious persons may have passed on information to the
journalists in guestion it is at least possible that one ox
more of those persons received information as a conseguence of
some form of interception. Our conclusion is, however, that it
is most 1likely that more than one person who was awatre of the
substance of the confidential deliberations of the joint select
committee has divulged confidential information, and if this
was done deliberately, then those persons must be regarded as
the principal offenders in this matter. Nevertheless,
disclosure and publication are separate matters and so, even if
the sources of the information cannot be ascertained, this does
not lessen any responsibility falling to those involved in the
publication.

- 28, The committee does not accept the propesition that
media representatives should not or cannot be pursued or
punished in thegse matters becausgse their action in publishing
material is part of the conduct of their professional
responsibilities. Such views, whilst no doubt held with
sincerity, do not appear to recognise the real damage that can
be caused by the actual publication of confidential material.

29, The committee noted the view o0f the Chairman of the
former joint select committee, Mr Martin to the effect that the
publication of the material in question did not impede the work
of the committee. This is an important aspect and the view of
the Chairman of a committee on such a matter is one to which
the committee must pay careful regard. It is to be said,




10.

however, that this view goes more to the aspect of what action
ought to be taken in connection with a matter, and not to the
guestion of whether or not contempt has been involved in either
disclogure or publication.

30. The committee also noted the various statements by the
journalists involved on the issue of whether they considered
that a question of contempt could be involved when they
submitted their material. Whether or not journalists believe
that a particular act of publication does or could involve a
contempt is one matter, but the general rule is another, and on
that aspect the committee must say that it believes that
journalists of payliamentary experience of any significance at
all would or should have had some appreciation of the rules in
thege matters.

31, The committee noted that from some of the evidence
which came before it, perhaps unintenticnally, an inference
could be drawn that was unfavourable to the former Secretary to
the committee, Mr P. Gibson. Mr Gibson appeared again before
the committee and commented on this particular matter. The
committee makes it clear that no evidence before the committee
gives credence to any suggestion that Mr Gibson, at any stage,
acted in any manner other than in accordance with his proper
and official duties as Secretary to the former committee. It
found Mr Gibson to be a truthful and honest witness and drew no
conclusion in any way unfavourable to him from the evidence in
guestion.

The justification for rules in this area

32, It is guite legitimate for the continuing
justification for rules in this area to be questioned. In this
regard the secend report from the House of Commons Committee of
Privileges on the premature disclosure of proceedings of select
committees, presented on 23 July 1985 is of particular interest
{(H.C. 555 [1984-85]). Qur conclusions are similar to that drawn
by the House of Commons committee. We believe that the rules
which apply in this area are justified because premature
disclosure and publication of confidential committee evidence,
deliberations or proposed or draft reports can:

. damage the ability of committees to gather evidence,
especlally evidence in sensitive matters;

. make more difficult the processes of reaching
agreement within a committee. If, for example, views
or possible recommendations on a politically
sensitive matter are revealed and published the




1il.

ability, let alone the willingness, of members to -
compromise and agree on particular aspects may be
reduced;

. damage the committee system itself, If committee
menbers assert a right to be informed on and involved
in the consideration of sensitive commercial or
governmental or legal matters, for example, but it
becomes clear that evidence or material received
cannot be held in confidence, members can hardly
complain if the credibjlity of the committee system
itself suffers;

. reduce the trust and openness which should exist
between committee members and which can be such a
positive feature of parliamentary committee work.

33, The committee concludes that the existing prohibitions
on the disclosure and publication of confidential committee
material and deliberations are justified.

Conclusions

1. ©n the mattey of disclosure, the committee has concluded
that confidential committee deliberations have been
disclosed without authorisation by perscns with access to
the information. If such personsg acted deliberately, they
were each gquilty of a serious contempt. Regrettably, the
committee has been unable to ascertain the identities of
such persons. It takes a very serious view of such actions,
which digplay an offengive disregard for the joint select
committee itself, and others associated with it, and
ultimately a disregard for the important rules and
conventions of the Houses,

2. The committee has concluded that the various acts of
publication revealing the confidential deliberations
constituted contempts. In particular, Messrgs G. Greene, A,
rewster and M. Cockburn, in submitting material for the
reports eventeally printed, were each responsible for
publishing information revealing confidential committee
proceedings which had not been authorised for publication,
and these actions constitute contempts. Further contempts
were committed by those responsible for the later
publication of the reports.
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Recommendations

1. On the matter of disclosure the committee can make no
recommnendation, having been uvhable to find the identity of
the person or persons responsible, but if it had the - House
would have been well-advised to take exemplary action.

2. On the matter of publication, although an important rule
has been breached and whilst the actions of the journalists
in guestion do them no c¢redit, the committee has taken note
of the view of the Chairman of the Joint Committee on
Telecommunications Interception to the effect that no
impediment was caused to the committee. It therefore seeks
the guidance of the House as to its attitude to penalties.
If the House believes that a penalty is warranted in this
cagse it should refer this matter back to the committee for
consideration. We would indicate to the House that prior to
making any recommendations on penalty, if the matter is
referred to it, the committee would propose to recall the
persens in guestion so that they could be heard on the
matter.

3. The committee again recommends that the House consider and
make decisions on the many important issues concerning
privilege and contempt on which the Joint Select Committee
on Parliamentary Privilege made recommendations in 1984,

Makters incidental to the inguiry

34, During the course of the committee's inquiry it heard
evidence from members and staff of the former joint select
committee. As mentioned above, each person denied having
disclosed confidential material and stated that they had no
knowledge of the source of the material. If the presumption is
that persons with a knowledge of the confidential deliberations
of the committee in fact disclosed the material in guestion
then it would appear that one or more persons has lied to or
misled the Cormittee of Privileges. The committee regards this
as a very drave matter, and even more serious than the actual
disclosure of the deliberations of the joint select committee,

35, The committee also has to report that 3 witnesses,
namely Messrs Greene, Fewster and Cockburn each refused to
provide certain information requested by the committee. The
questions involved were relevant to the inguiry, and within the
competence of the committee, going as they did to the matter of
gources. Each witness involved was advised of the possibility
of refusal to answer being regarded as a contempt, however they
did not change their position. In refusing to answer the
questions, the journalists referred to their desire, or even
their obligation, to respect the confidentiality of their
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sources, Reference was made, in particular, to the Code of
Ethics of the Australian Jeurnalists® Association, an
organisation of which each of the journalists was a member. The
committee is bound to say that whilst this cenventien may be
given considerable weight by journalists, it is not one which
is accorded any special gignificance by the committee., The
committee igs of the view that, whilst the Houses, and their
committees, would always take some note of the convention, in
every case the question of whether it should be respected, or
whether, on the other hand, a journalist or other
representative of the media should be required to answer a
guestion concerning sources - and perhaps penalised for
refusing to do so ~ would be a matter for the House or
committee to determine, in their respective areas of
responsibility. Such actions are, by their very nature, most
sericus. The 3 witnesses who refused to provide certain
information requested by the committee were well aware of the
seriousness of their actions and, having the benefit of advice
from counsel, and having heard the position carefully expressed
with clarity and precision by the Chairman of the committee,
chose to obstruct the committee in its inquiry. The committee
therefore recommends that the House refer the matter back to
the committee for the consideration of an appropriate penalty,
and the committee advises the House that priocr to considering
the guestion of penalty, the committee would recall the
witnesses and provide them with an opportunity to be heard on
their own behalf.

G. GEAR
Chairman

30 April 1987
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COMMITTEE OF PRIVILEGES
MINUTES OF PROCEEDINGS

Parliament House =~ Canberra
Tuesday.. 25 November 1986

(34th _Parliament - 6th meeting)

PRESENT:
Mr Gear ({Chairman} Mr Lindsay
Mr N.A. Brown Mr Millar
Mr Campbell Mr Reith
Mr Cleeland Mr Pickner
Mr Hodgman

The Committee met at 8.25 p.m.

The minutes of proceedings of the meeting held on 22 October were
confirmed.

The following extracts from the Votes and Proceedings were
reported by the Chairman -

1. No. 138 - 17 November 1986 recording the raising by Mr
Martin, as a matter of privilege, of press reports
relating to purported contents of the report of the Joint
Select Committee on Telecommunications Interception.

Ro.

139 -~ 18 November 1986 recording the decision that the

matter raised by Mr Martin be referred to the Committee of
Privileges.

The Chairman presented copies of articles referring to the Joint
Select Committee on Telecommunications Interception from the
following newspapers:

The
The
The
The
The
The
The
The

Sun News-~Pictoriazl, 17 November 1986
Courier Mail, w "
Advocate, " "
Mercury, " "
Advertiser " "
West Australian, * "
Sydney Morning Herald, 18 November 1986

Weekend Australian, 15 - 16 November 1986

The Chairman presented a memorandum from the Clerk of the House
in connection with the reference.
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Consideration of the reference

The Committee deliberated.

Regolved: On the motion of Mr Cleeland - That the Committee
write to the Chairman of the Joint Select Committee on
Telecommunications Interception inviting him to make a
written submission and to be available to give oral
evidence to the commitiee in connection with the

reference.

The Committee deliberated.

Mr Hodgman moved - That the Secretary write to the journalistsg
named in the articles referred to the committee, and
the editors of the publications involved, inviting
them to submit to the Committee in writing details of
the circumstances in which the articles were
published, and seeking confirmation of the
avthenticity of the coples of the articles available

to the committee.

Debate ensued.

Mr Tickner moved that the words "the journalists named in the

articles referred to the committee,

Debate ensued.

and" be omitted.

Question - That the amendment be agreed to — put.

The Committee divided.

Ayes - 1 _ Noes - 6

Mr Tickner M
L : My

Mr

Mr

Mr

Mr

and so it was negatived.
Question - That the motion be agreed to - put.

The Committee divided.

N.A. Brown
Campbell
Cleeland
Hodgman
Millar
Reith
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Ayes - 6 Noes - 1

Mr N.A. Brown Mr Tickner
Mr Campbell -

Mr Cleeland

Mr Hodgman

Mr Millar

My Reith

and so it wag resolved in the affirmative.

The Committee deliberated.

Mr Millar moved - That a special report be presented to the House
seeking a resolution to seek the leave of the Senate
for Senators to be given leave to appear before the
Committee,

Debate ensued.

Question -~ That the motion he agreed to ~ put.

The Committee divided.

Ayes ~ 6 _ Hoes ~ 1
Mr N.A., Brown : Mr Tickner
Mr Campbell

Mr Cleeland

Mr Hodgman

Mr Millar

Mr Reith

and so it wag resclved irn the affirmative.

The Chairman presented a draft special report.
Preamble - considered and agreed to.
Paragraph 1 - considered and agreed to.
Paragraph 2 - considered, amended and agreed to,

Question -~ That the report as amended, be agreed to - put.

The Committee divided.
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Ayes - 6

Mr
Mr
Mr
Mr
M
Mr

N.A. Brown
Campbell
Cleeland
Hodgman
Millar
Reith

Neoes - 1

Mr Tickner

and so it was resolved in the affirmative.

The Committee deliberated.

Mr Cleeland moved - That evidence from the Chairman of the Joint
Select Committee on Telecommunications Interception be

heard in public session.

Debate ensued.

Question - put.

The Committee divided.

Ayes - 3

Mr Campbell

Mr

Cleeland

Mr Tickner

and so it was negatived.

The Committee deliberated,

Noes - 4

Mr N.A. Brown
Mr Hodgman

Mr Millar

Mr Reith

The Committee adjourned until 8.15 p.m. on Thursday, 27 November 1886.

Confirmed.

Chairman
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COMMITTEE_OF. PRIVILEGES

~ MINUTES OF PROCEEDINGS
Parliament House - Canberra
__Engﬁﬁﬁz*_gl_sgygmbés_igﬁﬁ
(éézh_féiliﬁmgntmz_thvmsggiﬂg)

PRESENT:
Mr Gear (Chairman) Mr Reith
Mr Cleeland Mr Simmons
My Lindsay Mr Tickner
Mr Millar - B

The Committee met at 8.32 p.m.

The minutes of proceedings of the meeting held on 25 November
were confirmed,

The Chairman presented a letter dated 26 November, with
attachments, from Mr 8.P. Martin, Chairman of the Joint
Select Committee on Telecommunications Interception.

Resolyed - On the motion of Mr Millar - That the letter from
Mr Martin be received as evidence. .

The Committee deliberated.

Mr Stephen Paul Martln; MP, Chairman of the Joint Select
Committee on Telecommunlcatlons Interceptlon, was called,
sworn and examined.

The witness withdrew.

The Committee deliberated.

Mr Martin was recalled and further examined.

The witness withdrew.

The Committee deliberated.

Mr Cleeland moved - That if the Committee, after deliberation on
the evidence received tonight, decides to proceed further,
all meetxngs in which evidence is heaxd be held in public
s5ess ion.

The Committee deliberated.

The Committee adjecurned until Tuesday, 10 February 1987 at 2 p.m.

Confirmed.
Chairman
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COMMITTEE OF PRIVILEGES
" MINUTES OF PROCEEDINGS

Present:
Mr Gear {Chairman?} " Mr Reith
Mr Hodgman o B Mr Simmons
Mr Millar a Mr Tickner

The Committee met at 2.06 p.m.

The minutes of proceedings of the meeting held on 7 November were
confirmed.

The Chai rman presented the following correspondence -

Mr B J Darga1v1lle, Editcr of The Mercur ¥
4 December 1986

Mr D Smith, Editor - in - Chief, The Courier - Mail,
5 December 1986

Mr D J Cherry, Edltor The Advocate Newspaper Pty Ltd,
B December 1986

Cockburn, The Sgﬁngg Morning Herald,
% December 1986

Mr A Fewster, The Australian, 11 December 1986
Mr P Akerman, The Ausgtralian, 5 January 1987
Mr D B Smith, The West Australian, 28 January 1987

Mr S Rous, Queensland Newspapers, 4 February 1987

Mr

=

Regsolved ~ On the motion of Mr Millar ~ That the
: ©  correspondence be received as evidence,

Debate adjourned on the motion of My Cleeland, vjiz:
That if the Committee, after deliberation on the
evidence received tonight, decides to proceed further,
all meetlngs in which evidence is heard be held in
public session.
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The Committee deleberated.

Regolyed - On the motion of Mr Hodgman -
That members of the Select Committee on
Telecommunications Interception and staff on the
committee secretariat be regquested to attend at a time
to be arranged and be examined on oath or asked to
make an affirmation.

The Committee deliberated.

Mr Hodgman moved -
That the committee write to journalists invelwved
requiring them to attend before the committee at a
time to be arranged to be examined on ocath, or to make
an affirmation, as to the matter before the committee,
and that they bring along any relevant documents
including notes, shorthand notes, copy submitted, and
tape recordings.

Question - put and passed, Mr Tickner'dissenting,

The Committee deliberated.

Regolved - On the motion of My Simpmons -
That altl meetlngs in connection with the reference in
which evidence is heard shall, unless ctherwise
ordered, be in public session.

The Committee deliberated.

Resolved - On the motion of Mr Tickner -
That parties appearing before the committee be
permitted to be represented if they so desire.

The Committee deliberated.

The committee adjourned until'Thursday, 19 February 1987
at 8.15 p.m.. :

Conf irmed.
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COMMITTEE. OF PRIVILEGES

MINUTES OF PROCEEDINGS
Parliament House - Canberra
Thursday, 19 February 1987
(34th Prarliament - 9th meeting)

Mr Gear (Chalrman) Mr Millar
Mr N,A. Brown Mr Reith
Mr Cleeland Mr Simmons
Mr Hodgmah . : Mr Smith
Mr Lindsay

The Committee met at B.20 p.m.

The minutes of proceedings of the meeting held on 12 February

were confirmed.

An extract from the Votes and Proceedings No.146 - 17 February

1987 recording the appecintment of -Mr Smith to the
Committee in place of Mr Spender was reported by the
Chairman.

The Committee deliberated.

Resolved — On the motion of Mr N.A., Brown — That arrangements for

‘the involvement of counsel or advisers be in

accordance with option 1 of the options considered,
viz: that counsel or advisers accompany withesses if
the witnesses g0 wish and that witnessges be permitted
to confer with them during the course of their
evidence but counsel or advisers would not be able to
address the committee dlrectly.

The Committee deliberated,

Resolved - On the motion of Mr Smith — That members of the Joint

Select Committee on Telecommunications Interception,
staff of the committee and journalists involved be

-asked to appear before the Committee at hearings to be
- held, be advised of all proposed days for the hearing

of evidence and that they be advised of the
arrangements propesed for the involvement of counsel
or advisers, and that the days and times be as
follows: .

. evidence from Senators and Members on Wednesday,
25 February 1987 and Thursday, 26 February 1987
commencing at 9 a.m. each day, and

. evidence from journalists on Thursday, 5 March 1987
commencing at 10.30 a.m. R

The Committee adjourned until Wednesday, 25 February 1987 at

Confirmed,

8 a.m.

Chairman
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COMMITTEE OF PRIVILEGES

MINUTES OF PROCEEDINGS
Parliament Bouse = Canberra

Wednesday., 25 February 1987

Present:
Mr Gear {Chairman) Mr Millar
Mr N.A. Brown Mr Reith
Mr Campbell Mr Smith
Mr Cleeland Mr Tickner

Mr Lindsay

The Committee met at 8.52 a.m.

The minutes of proceedings of the meetlng held on 19 PFebruary
were confirmed.

The Chairman presented the following correspondence:
. a letter from Mr G. Greene, dated 23 February 1987;

. a letter from Mr I. Meikle, Editor, The Advertiser,
dated 19 December 1986;

. a letter from Mr C.Duck, Editor, The Sun
News-Pictorial dated 23 February 1987.

Regolved - On the motion of Mr Smith - That the letters be
received as evidence and that, pursuant to the
provisions of the Parliamentary Papers Act 1908, the

letters be authorised for publication.

Press and public admitted.

Senator Brian Ropeyr Archer, a member of the Joint Select
Committee on Telecommunication Interceptlon was
called, sworn and examined.

The witness withdrew.

Mr Peter Puncan, MP, a member of the Joint Select Committee on
Telecommunications Interception was called, made an
affirmation and was examined.

The witness withdrew,

Senator Bernard Corneliug Cooney, a member of the Joint Select
Committee on Telecommunications Interception was
called, sworn and examined.

The witness withdrew.




23,

Senator John Rees Black, a member of the Joint Select Committee
on Telecommunlcatlons Enterceptaon wag called, sworn
and examined.

The witness withdrew.

Mr Stephen Paul Martin, MP, Chairman of the Joint Select
Committee on Telecommunications Interceptlon was
called, sworn and examined.

The witness and members of the public withdrew.

The Committee deliberated.

Press and public readmitted.

Mr Stephen Paul Martin, MP, was recalled and further examined.
The witness withdrew.

Mr Philip Mazwell Ruddock, MP, a member of the Joint Select
Committee on Telecommunications Interception was
c¢alled, sworn and examined.

The witness withdrew.

Resolved - On the motion of Mr Tickner - That pursuant to the
provisions of the Parliamentary Papers A¢t 1908 this
Committee authorises the publication of the in_camera
evidence taken on 27 November 1986, and of the letter
dated 26 November 1986 received from Mr S.P. Martin,
MP.

Resolved - On the motion of Mr Millar - That pursuant to the
provisions of the Parlismentary Papers Act 1908 this
Committee authorises the publication of the evidence
given before it at a public hearing this day.

The Chairman presented a letter from Senator B.R. Archer dated
25 February 1987,

Resolved -~ On the motion of Mr Tickner - That the letter be
received as evidence and, pursuant to the provisions
of the Parliamentary Papers Act 1908 the Committee
authorise publication of the letter.

The Committee adjourned until Thursday, 26 February 1987 at
9 a.m.

Confirmed.

Chairman
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“QQMMIEEEE_QE_BBlYILﬁﬁﬁs
MINDTES_OF . PROCEEDINGS
Parliament Housge - Canberra
Thursday. 26 February 1987
(34th_Parliament =_1lth meeting)

Pregsent:
My Gear (Chairman} Mr Lindsay
Mr N.A. Brown : Mr Millar
My Campbell - L - Mr Reith
Mr Cleeland Mr Simmons
Mr Hodgman Mr Smith

The Committee met at 8.53 p.m.

The minutes of proceedings of the meetlng held on 25 February
were confirmed.

Regsolved - On the motion of Mr Millar - That pursuant to the :
provisions of the Parliamentary_ Papers Act 1908, the
following correspondence be authorised for
publication: letters from -

Mr B.J. Dargaville, dated 4 December 1986
Mr D. Smith, dated 5 December 1986

Mr D.J. Cherry, dated 8 December 1986

-Mr M. Cockburn; dated 9 December 1986

Mr A, Fewster, dated: 1l December 1986

Mr P, Akerman, dated 5 January 1987

Mr D.B. Smith, dated 28 January 1987

Mr S. Rous, dated 4 February 1987

Press and public admitted.

Senator David Bernard Vigor, a member of the Joint Select
Committee on Telecommunications Interceptlon was
called, swern and examined.

During his evidence Senator Vigor handed to the. commlttee a
paper.

The witness withdrew.

Mr Michael John Lee, MP, & member of the Joint Select Comﬁittee
on Telecommunications Interception was called, sworn
and examined.

The witness withdrew.
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Mr Peter John McGauran, MP, a member of the Joint Select
Committee on Telecommunciations Interception was
called, sworn and examined.

puring his evidence Mr McGauran handed to the committee a paper
containing a confidential list of names.

The witness withdrew.

Mr Peter WNeil Gibson, Secretary of the Joint Select Committee on
Telecommunications Interception was called, sworn and
examined.

The witness withdrew,

Ms Dorothy Marion Miles, a member ¢f the staff of the Joint
Select Committee on Telecommunications Interception
was called, made an affirmation and was examined.

The witness withdrew.

Ms Kay Ellen Crouch,; a member of the staff of the Joint Select
Committee on Telecommunications Interception was
called, made an affirmation and was examined.

The witness withdrew.

Mrs Yvonne Margaret EHuddleston, a member of the gtaff of the
Joint Select Committee on Telecommunications
Interception was called, sworn and examined.

The witness withdrew.

Press and public withdrew.

Resolved - On the motion of Mr Cleeland - That pursuant to the
provisions of the Parliamentary.Papers Act 1908 this
Committee authorises the publication of the evidence
given before it at a public hearing this day.

The Committee deliberated.

Resolved - On the motion of Mr Smith - That the meeting scheduled
for 5 March adijourn at 4.15 p.m.

The Committee deliberated.

The Committee adjourned until Thursday, 5 March 1987 at 10 a.m.

Confirmed.

Chairman
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COMMITTEE. QF  PRIVILEGES

MINUTES QF PROCEEDINGS
‘Parlisment House - Canberra

Thurgday., 5 March 1987

Presenk:
Mr Gear (Chairman) ‘ Mr Reith
Mr N.A. Brown Mr Smith
Mr Hodgman o " Mr Tickner
Mr Millar

The Committee met at 10.15 a.m.

The minutes of proceedings of the meeting held on 26 February
were confirmed.

The Committee deliberated.

Press and public admitted.

Mr M. McPhee, QC addressed the Committee.

Mr T.E.F. Hughes, QC addressed the Committee.

Mr B. Teague addressed the Committee. :

Mr P. Applegarth addressed the Committee.

Press and public withdrew.

The Committee deliberated.

Mr Smith moved — That the involvement of counsel or advisers
remain as notified to witnesses, viz.: that counsel or
advisers be permitted to accompany witnesses and that
witnessges be permitted to confer with them during the
_course of their evidence but that counsel or advisers
would not be able to address the committee directly.

Question - put and passed, Mr Tickner dissenting.

Press and public readmitted.

The Chairman advised of the Committee's decision on the question
of the involvement of counsel or advisers.

Mr John Steven Baird Rous was called and sworn.

Mr Rous was advised by Mr P. Applegarth, instructed by
Thynne and Macartney of Brigbane.

Mr Rous was examined.
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During his evidence Mr Rous presented to the Committee a paper.

Regolved - On the motion of Mr Hodgman - That the paper be
received as evidence.

Mr Rous was further examined.

The witnhess withdrew.
Mr Gervase William Greene was called and sworn.

Mr Greene was. advised by ¥r B, Teague.
Mr Greene was examined.
The witness withdrew,

The Chairman presented a letter from Mg D, Miles dated -
27 February 1987.

Resolyved - On the motion of Mr Millar - That the letter be
received as evidence.

Mr Alan Eric Pewster was called and made an affirmation.
Mr Fewster was advised by Mr T.E.F. Hughes, QC and

Mr G. Richardscn, instructed by Gallens,
solicitors.

Mr Fewster was examined.
The witness withdrew.

Mr Milton Roy Cockburmn was called and made an affirmation.
Mr Cockburn was advised by Mr N. McPhee, {C and
Mr G. Rares, instructed by Mr G. Bates of
Mallesons—Stephen Jagues.

Mr Cockburn wag examined.
The witness withdrew.
Press and public withdrew.

Regolved - On the moticn of Mr Smith - That pursuant to the
provisions cof the pParliamentary FPapers Act 18908 this
Committee authorises the publication of the evidence
given before it at a public hearing this day.

The Committee deliberated.

ngglggg - On the motion of Mr Brown - That My P. Gibson and
Mz D. Miles be recalled to give further evidence on
Thursday, 19 March 1987.

The Committee adjourned until Thursday, 19 March 1987 at
8.15 p.m.

Confirmed.
Chairman
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COMMITTEE QF PRIVILEGES

MINUTES QF PROCEEDINGS
Parliament House - Canberra

Thursday. 19 March 1987

(34th_Parliament - l3th meeting)

Presenk:
Mr Gear (Chairman) Mr Millar
Mr N.A. Brown Mr Reith
Mr Cleeland Mr Simmons
Mr Hodgman Mr Smith
Mr Lindsay Mr Tickner

The Committee met at 8.19 p.m.

The minutes of proceedings of the meeting held on 5 March were
confirmed.

The Chairman presented the following material:
. of
. & llstipress contacts from the secretariat of the &
Joint Select Committe on Telecommunications
Interception;

« & letter from the Editor, The Sydney Morning
Herald, dated 27 February 1987;

. a letter from Mallesons—Stephens Jaques, solicitors
dated 16 March 1987.

Regplved - On the motion of Mr Hodgman - That the material be
received as evidence and that it be authorised for
publication pursuant to the provisions of the
Parliamentayy Papers Act 1908,

The Committee deliberated,

Press and public admitted.

Mr Peter Neil Gibsion, Secretary of the Jeint Select Committee on
Telecommunications Interception was recalled and
further examined.

The witness withdrew.
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Ms Dorothy Marion Miles, a member of the staff of the Joint
Select Committee on Telecommunicaitions Interception
was recalled and further examined.

The witness withdrew.

Press and public withdrew.

The Committee deliberated.

Rezglved ~ On the motion of ¥Mr Millar - That pursuvant to the
provisions of the Parliamentary.Papers Act 1908 this
Committee authorises the publication of the evidence
given before it at a public hearing this day.

The Committee adjourned until Thursday, 26 March 1987 at
8,15 p.m,

Confirmed.
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COMMITTEE_QF PRIVILEGES
MINUTES OF PROCEEDINGS
Pariiament House -~ Canberra
Thursday. 26 March 1987
(34th Parliament - l4th meeting)

Presgenkt:
Mr Gear (Chairman} Mr Reith
Mr Campbell Mr Simmons
Mr Hodgman Mr Tickner
Mr Millar

The Committee met at 8.26 p.m.

The minutes of proceedings of the meeting held on 1% March were
confirmed.

The Committee deliberated.

Resolved ~ On the motion of Mr Hodgman -~ That the Secretary write
“to Mr A. Fewster, provide him with & copy of the
evidence given by Mr P. Gibson and advise that he be
invited to make any comment on the evidence in writing
or if he so elects, to appear before the committee and
that he be asked to respond by 5 p.m. Thursday,
2 April.

The Committee deliberated.

The Committee adjourned until Thursday, 2 April 1987 at
8.15 p.m.

Confirmed.

Chairman
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COMMITTEE_OF PRIVILEGES
MINUTES_OF PROCEEDINGS

Parlizment Hounse ~ Canberra
Thursday. 2 April 1887
{34th Parliament - 15th meeting)

Present:
Mr Gear (Chairman) Mr Millar
My Campbell Mr Reith
Mr Cleeland - Mr Simmons
Mr Hodgman Mr Smith
Mr Lindsay Mr Tickner

The Committee met at 8.21 p.m.

The minutes of proceedings of the meeting held on 26 March were
confirmed. :

The Committee deliberated.

The Committee adjourned until a date and time to be fixed by the
Chairman and notified to members of the Committee.
NN _

Confirmed.

Chairman
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COMMITTEE OF PRIVILEGES
MlEﬂEgS“QEmEBQQEEDINGS
Eaxiigmgnt_ﬂgug.*:;Cénngxg
‘Thursday. 30 Bpril 1987
(34th_Parliamept —_l&th meeting)

Present:
Mr Gear {(Chairman) Mr Millar
Mr N.A. Brown Mr Reith
Mr Canmpbell Mr Simmons
Mr Cleeland Mr Smith
Mr Hodgman Mr Tickner
Mr Lindsay

The Committee met at 8.29 p.m.

The minutes of proceedings of the meeting held on 2 April were
confirmed. :

The Chairman presented a letter from Gallens, Barristers and
Solicitors, dated 9 April 1887.

Regolved - On the motion of Mr EBodgman = That the material be
received as evidence and that it be authorised for
publication pursuant to the provisions of the
Parliamepntary Papers Ack 1908B.

The Committee deliberated.
The Chairman brought up for consideration his Draft Repert.

Paragraph 1 postponed

Paragraph 2 amended and agreed to
Paragraphs 3-6 agreed to

Paragraph 7 amended and agreed to
Paragraphs 8-10, agreed to
Paragraph 1l amended and agreed to
Paragraphs 12-14 agreed to
Paragraph 15 amended and agreed to
Paragraph 16 amended and agreed to
Paragraph 17 amended and agreed to
Paragraphs 18~26 agreed to
Paragraph 27 amended and agreed to
Paragraph 28 amended and agreed to
Paragraph 29 considered -

eed/2
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Question - That the paragraph be agreed to - put.

Ayes. b Noeg,. 2

Mr Hodgman Mr Cleeland
Mr Lindsay Mr Tickner
Mr Millar

Mr Reith

Mr Simmons

Mr Smith

And so it was resolved in the affirmative.
Paragraphs 3¢ and 31 agreed to

Paragraph 32 amended and agreed to
Paragrph 33 considered -

Quegtion -~ That the paragraph be agreed to - put.

Ayes..8 Noes, .3

Mr Hodgman My Campbell
Mr Lindsay - Mr Cleeland
Mr Millar Mr Tickner
Mr Reith

Mr Simmons

Mr Smith

And so it was resclved in the affirmative.
Conclusions
Conclusion 1 considered -

Question — That the conclusion be agreed to — put.

Ayes,_ 6 Noes. .3

Mr Hodgman Mr Campbell
Mr Lindsay Mr Cleeland
Mr Millar Mr Tickner

Mr Reith

Mr Simmons

Mr Smith

And so it was resolved in the affirmative.
Conclusion 2 considered -

Question - That the conclusion be agreed to - put.

eee/3
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Byes, . .B Noegs..3

Mr Hodgman Mr Campbell
Mr Lindsay Mr Cleeland
Mr Millar - My Tickner
Mr Reith

Mr Simmons

My Smith

And so it was resolved in the affirmative.
Becommendationg
Recommendation 1 considered -

Mr Hodgman moved the following amendment —~ Omit ‘positively
identify’, substitute °*find the identity of’.

Debate ensued.
Anendment agreed to.

Question - That the recommendation, as amended, be agreed to -

put.,

Ayes. 6 Koes,. 3

Mr Hodgman Mr Campbell
Mr Lindsay ' " Mr Cleeland
Mr Millar Mr Tickner
Mr Reith

My Simmons

Mr Smith

And so it was resolved in the affirmative.
Recommendation 2 considered -

Mr Millar moved the following amendment - omit ‘It therefore
makes no recommendation on the matter of penalties’,
substitute ‘It therefore seeks the guidance of the
House as to its attitude to penalties. If the House
believes that a penalty is warranted in thig case it
should refer this matter back to the committee for
congsideration. We would indicate to the House that
prior to making any recommendations on penalty, if the
matter is referred to it, the committee would propose
te recall the persons in guestion 8o that they could
be heard on the matter.'.

behate ensued.

see/4
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Amendment agreed to.

Question — That the recommendation, as amended, be agreed to -

put.

Ayes, 5 Nogs., 4

Mr Lindsay Mr Campbell
Mr Millar Mr Cleeland
Mr Reith Mr Hodgman
Mr Simmons Mr Tickner
Mr Smith

And so it was regolved in the affirmative.
Recommendation 3 agreed to -

Paragraph 34 agreed to
35 considered -~

Mr Relth moved the following amendment - omit 'In this case the
committee makes no recommendation to the House in "
respect of any penalty, however if the House takes the
view that the imposition of penalties on those
offending may be warranted, it should consider
referring that question to the committee for advice’,
‘substitute: 'The 3 witnesses who refused to provide
certain information requested by the committee were .
well aware of the sericusness of their actions and,
having the benefit of advice from .counsel, and having
heard the position carefully expressed with clarity
and precision by the Chairman of the commxttee, chose
to obstruct the committee in its inquiry. The
committee therefore recommends that the House refer
the matter back to the committee for the consideration
of an appropriate penalty, and the committee advises
the House that prior to considering the question of
penalty, the committee would recall the witnesses and
provide them with an opportunlty to be heard on thelr
own behalf, .

bebate ensued.

Question — That the amendment be be agreed to - putb.

Ayes, 5 Noes,_ 2

Mr Lindsay Mr Campbell
Mr Millar Mr Hodgman
Mr Reith

Mr Smith

And so it was resgelved in the affirmative.
Paragraph, as amended, agreed to.

Report, as amended, agreed to.

At 10.45 p.m. the Committee adjourned sipe die.
NOT CONFIRMED.




CANBERRA — Btate police
are certsin o gain acuess to
phione ilappirg after the
report of the joint par-
{iamentary committee
investigating the extenslon
of telephone-Interception
powers,

The report, Wkely to be tahiled
in Parllament next wee!:. by
epme sut strongly in favgr of
ottt g e A A
slate lice would pot be
an[ow to apply the taps them.-

selves,

At present the Australlon
Tederal Pol

lice s the only
allowed to seek & Sedem{bﬁ
icial warrant for 2 phobe tap,
and even then o fot sus-

P
voke & stormy debate within
the community and the Labor

Party.
“I'he $oint committes has spilt
lines,

along y

“The Coslition members
recommend offering the states
the power to apply thelr own
tapy where there are reasonable
grounds of susplelon of sericus
crime.
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The Sun News-Pictorial

17/11/86

By GERYASE GREENE
The majority of the cornmit.
tee - Labor backbenchers Mr
John Black (Qld), Mr Michael
Lee (NBW), Peter Duncan
{BA) and Mr Stephen
Martin (NEW) = gizo support
gtate t%romhm phgmm] ps, but
o ugh & natlonal agency

tﬁy wouid handle and co-
crdinate gl phone-tap appne

ations.
Natlonal Crime
Authority also will galn

‘ta nﬁlone mtcrcept.ons but tmﬂéﬂ

&K;t s beﬁevﬂi the magority
report e detions -

be¢ mirored . la . Govérnment
keglslation to be intreduced by
the Attorney-Geperal, Mr
Bawen, ofi February 27,

The mafority recommend
allowing the states sccess 1o
phene taps, butl only through &
naijonai menltoring egency
which would st need to secure
Judicisl approvat,

If a state's appleaton sues
ereded, Its government would
meet the cost of applylng and
maintaintng the tap, which

would be done through, Yeie-
e tabs weuld be permit
taps wo

ted for su.séz:ted drug offences
and & llmited number of other
sericus erimes; including
mmﬁer and kjdmppins.

The Premier, Mr Cain, said ha
would !nok at the report, In dua

"I!. will be exsmined likm

cvery otb,er report, of cotis-
¢quence s examined,” he sald.

The VictoMa: Pollcd Assoce
istion acting secrelary, Mr
Berong, said last nighhe could
not somiment on . specifie
recommendations made by the
folot commitiee,

However, ey, 1 WL say that it I8
estahlished policy of ‘the
assoclation that phone inter-
cepta should be allowed to cur
members where major crimen
are guspected,” he gal

The three Coalition memben
on the commitiee — Mr Phil

Ruddock (Liberal, NS\‘G’)i Ben-

ator Brian Archer (Liberyl, Tas-

meaia) snd Mr Peter

McQauran (Natlonal, Victorin}
— recommended granting
§hone—tappmg powers to the
CA and state pollee forces,
They siso recommended

Ken -

APPENDIX 1

Phone taps for & wide
ran £ criminal offences,
applying the criterin used o
dete: “relevant o..ences
for the NCA to Investigate.

Tsed as & general defnition
of sryanised crime, this defines
offences relevapti lo phone
tapping BS invelving sophisti.
cated planning, drugs or
currency deslings, corruption
end generelly carrying a pengl-
ty of at least three years' jail

Mr Duncan, the former Left-
wing BA Attormey-Generzl, has
g)r:wuuﬂy strongly opposed

extension of phone-tspplng
powers to slate police,

His support for & Timited ex-
tension is seen g8 A significant
fndication of cross-pariy
becking for some increass n
antl-crime measures,

" The joint commiites was set
up earler this year after Mr
‘Bowen tried 1o push through
legislation which would have
given state police wide-ranging

‘pewers o tap phones for most

serious erlmes.

All states except Victorla
agreed to accept the extended
powers, but several wilhdirew
support afier a barmage of
eriticism.
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By GERVASE GREENE
and STEVE ROUS

land Gevernment supparted
police phone taps in investiga-
tions involving things like ma-
jor drug offences “as long as
there is a proper procedure io
followed™, - :

“But what I'm afraid of is
that the Federal Government
-~witl make the procedures so -
complicated that it will be of- "
littke, if any, benefit," he said, -+
. “What we want to dois
help police catch the criminaif S
and aot make police wotk 4 lof C B

§
St QY{m cannof
2  afford to'get
* bogped down
. with red tape

STWTE police will be given’
extiaded phone-tap pewers

. . investigating 2 be 3 requirement in the legis-.5 .70 0"
i onegtyear, oS e . serious 9 _ !gt:;m that ]J]olzce_ob{a:n judi-

; Fhis foflows & majorily rec- crimes /- i B ciai approval, e

3 ommendation by a joint parli- s Nisialar, e Gunm, ol phght | “Byt it has {b be very o -

siazey

in

egislation to go before
Fefleral Parliament early

an s

-taps, whose report 18
ﬁ?i::‘sn Cto b!i: tabled aext wegk.
Tﬁe Queensland Police
mister, Mr Guan, said Jast

=

said the power totap
g:é gnvcrsalions 1o gather
‘dence in serious offences
Luld be useless if it involved
o much red 1ape:
Al present, 1he

oo Qg

ree aliowed to seck 2 federal
dicial warrant for & phone

PR atas)
=

ted drug-related crime.
c":r;e chagnges are likely to
rovoke 2 stormy debate with-

for Party over the possible
hreat to civit ftberties.

The joint committee split
fong ;JJart){ lings, with the

wding the Siates be of

omme to apply their

ered the power

b any serious crime.

Australian
bderal Police is the only

" ané then only for sus- -

i the community and the fa-.

yree coalition members re

e Ted-.
hwn taps where thereare 1¢
anable grounds of suspion

entary commitiee into -~

ruary 27,

" when vou're

The majorily of the com-

and the chairman, Mr Martin
{(NSW) — supported State

phone taps but anly througha -

national agency which will . -

handle and co-ordinate all

| phone-tap applications.

The national agency will
stifl need to secure judictal ap-
proval, © -

The Nationai Crime Au-
thority will also gain access 1o

phone interceptions only

through the agency.
The majority report recom-.
mendations are lkely to be

‘mitrored in legislation to be
‘tintroduced by the Altorney-

General, Mr Bowen, on Feb-

r Gunn said the Queens-

more difficuit.” :

Mr Guan said there should .

sEcedy approval, not some-
thing that drags on for days ar
weeks,” Mr Gunn szid.

*“Time is a serious problem - °

in police investigations and

quick approval. :

“Yeu cannot afford to get
 bogged down _with red tape
when

ricus crimes.” .

H : ; N Y : . A

H s pleased State po- - milteg - Labor backbenchers this telephone tapping pro-
E;ahtggr:‘;ata%s had moved 2 1 MroBlack {Qld}, Mr.Lee . i gram will be absolutely use- -
o pgloser- - : S (NSW}, Mr Duncan (SA)" - less to them if they cannotget * -

you're investigating se-. .

The commiltes mzjority

recommends that if & State’s

1 application suceeeds, the Gov-

ernment would meet the cost

of applying arnd maiataining “*:

the tap, which would be done.
by Telecom technicians. :

Phone taps will be applica-

ble for suspected drug of-
fences, as is presently the case,
aswellasa ﬁmilcd ntmber of
ather serious erimes. T
The three coalition mem-
bers on the committee — Mr
Ruddock (Lib., NSW) Sena-

- tor Archer (Lib., Tas) and Mr

McGauran (NP, Vic) — rec-.

“emmended full phone-tap

powers be granted fo the au- |

" thority and the Siate police’”

forees. o
The joint committee was set
up carfier this year after Mr
Bowen aitempted to push
through legislation which.
would have given State police
wide-ranging powers.

e
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" From GERVASE GREENE
. CANBERRA '+ State
police forces are expected
fo juin access to phone
tapping powers following
the report of & Joint parlis-
mentary committee.

The report, Likely 46 'be tabiled
inn Parlisment nexi week, strong-

Iy favors extending phone intes-

ceptien powers L0 the Blates -
githough the State police will not
be allowed to apply the taps.
Btate becess o phone {sps
would be through & nstional
manitering sgency which wod

mn peed 0 Aecure Judlch!'

provil.
'nxe Alstratian Fedem.! Police
iz gt present the oniy organds-
n ellowed to seek & Feders)
}ld warrant for & phone tap
en only for suspected drug-
related crime.

The committee proposal, set 7

be reflected in leglslation early
next year, s certain to proveke 8
stormy debate within the com-
tmunity and the Labor. Party,
alwayn bervous about the possl
hle threat o civil liberties,

Split on party lines

The joint commitiee has split
along parly lnes, with the three
Coglition members recommen-
ding offerlng the Sizies the
power 1o apply thelr gwn taps
where there are reassonable
grounds of suspicion of any &e-
rious crime. )

The majority of the committes
— Labor backbenchers Mr Blsck
1QI¢), Bir Lee {(NSW), Mr Duncan
{SA) and the chalmnan, Mr Mar-
tin (NSW} — supperied new
Siate sccess but only through &
national agency,

‘The National Crime Authority
will aiso galn access to phoune
interce¢ptions, a2gsin only
through the rational agency,

The majority repurt recom-
mendaticna are consdered cer-
tain to be mimond in Govern-
ment legishutlon, to be intro-
duced by the Attarney-Genetal,

He Btate spplication fucceed.
that Government will meet Lo
cost of applying and maintainir
mp. through Telecom techr.

Pnone teps il be nppnnb
for ruspected drug offences, as
presently the cese, a5 well a5
limited mumber of ather gerioy
ctimes, These will be restricte
to erimes such as murder arn
Eidnapping.. )
Tae three Coalition member
op the cozmnittee ~ Mr Ruddoc
(HBW, Libersl), Senutor Arch.

{Tasmeants, Liberal) and X

McGauran (Vie, Netlonal) —
commended granting full phor
tapping powers 0 the NCA ar
the State police forces.

They 2130 recommended gliow
Ing phone taps for 2 very wic
Tange of criminal offences. ar
plying the criteris used W dete:
mine “relevant offznces™ for &
RCA o investigete. . -

Used as & general definition «
orgenised crime, & defines ¢
fences relevant 1o phone tappin
#s involving sophisticated plar
ning, drugs or currency dealing
corruption and generslly oo
rying & penalty of at asgt Uure
Years guol

Mr Duncan, the Left-wing fo-
mer BA Attorpey-Genern), hr
previously strongly opposed 1
extension of phone Lapping pov
et Lo Btale police forees.

His support for & Hrndted exter
goy, wlthough not necessari
indlcating the Left-wing's sup
port, is seen as,a sxgn_bcar:
indlcation ofr,*nssrpmy barkin
for sgome increase in anti<rim
measures.

The loint commitiee wa
formed this year afer Mr Bowe:
sttemptled 1o push thuough legrr
lation which would have give:
State police swide-ranging poner
io tap phones for most seriou
crime offinces.

The Jegrislation was referred ¢
the committee 1o avoid a drmag
ing Coucus brawl

All Statys except Vietoria ra.
npreed 10 accept the extende
powers buty several luler rence
gad afer a barrage of criticisn
from focal party branches an
cavtmunily gratit e el bhes
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LCANBERRA Stote police lorces
are conmin {0 gain acceas Lo phone-
{apping powurs following tha report of
the Joint - Pardiamantary Commities
_invastigating the axtension of tele-
phaona intercuption powurs. -

The repory, Hkely to be tadbled in
Parliament aext week, has <¢ome oul
sirongly i favour of extendiog phone
Interception powers o the stsles ~
slihcugh the stale palice will not be al-
lowed (0 sgply the {aps.

At pretent, the - Australian Federal
Police iv the only eryanitation allowed ta
teck & Federal judiciai warrant for &
phone.tap.  and evea thes uvaly for
ratpecied drug-reisted etime.

The propossl, cer{ain o be reflected in
leglslation early nemxt year, i3 certiln to
provoke & stormy debate within the com-
munity sad the Labor Purty, tiways ner-
vour aboul the posaible three! to clvii
Hberties. o

The lolnt commiliee hag spiiy along
posty lines, with the three Coalltion mem-
bers recommending olfering the slates the
power to apply thelr own fapg where Lthers
wre reasonable grounds of suepleion of any
1erious crime. :

The majorily of the commiltee
Labor.backbenchers Mr Joha Black (Q1d),
e Michael Lesa (M 5.W.), Lr Peler
Duacas {$.4.) and the chairmar, Wr
Stephen Marlin (N.5.W.) heve aito
supported atale 2ecess to phone Lapy, but
ouly through 2 nialional agbncy which will
handle and co-ordisate all phoone-iup appil-
callons.

The Katioazl Crime Authority will also
grin access iu phone laterceptoess,
uithyagh ziso only theough the pations]
2geney.

1t is believed the majorily report ree.
cimmendations gre considered certals fa
be niirrored in Governmeny leygitintion, to
be introduced by the Altarney.Gencral, My
Howen, on Februsry 37 paxt yesr,

The majority recommends silowiag
the slates pccess to phonp-taps, but eanly
through & nationel moslloring egesey
which will still need to vecure judicial
rpproval.

£ the state's rpplicalion succeeds, then
the Covernnent will meet the cort of
epplying snd mailntaining the lep, which
wilt be done through Tuleeom techaislans,

Phonetsps will be appHesble for
duipected druy offences, 38 lg pressntly
tha rate, 3 well s o limited aumber of
other sericus crimes.

These wiil be restirlcted to murdar,
dldnapping amd & hagdful of similar
erimes.

The three Cualition memberd on lhe
commiilee — Hr Phil Ruddock {N.5.W,,
Liberal), Senstor Diian Avcher (Tas-
mania, Liberut) and Mr Peler HeGeuran
(Vie., Nalianal) — recommended greating
full phenetupplag powers to the N.C.A,
uad the state palice forges.

They also recommended alluwlag
phone-laps for a very wide rhage of
criminal offences, spplying the erileria
ryed 4G datermine "relevant altences™ for

ihe Nalivaxl Crima Autioriy te invesu.
{108
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STATE police forces are cer-
tnin to gain access to phone-
tapping powers after the re.
port of the joint parliament.
ary comraittee investigating
the extension of tolephone
intorception powors. )

Thie report, Yikoly te be tabled
In Purlivment next week, strong.
ty wupporfs ux:endina phone in-
Lerceplion powery to Lha Stales -
aithaugh Stula police will nat be
aliowed o apply thy ldpu. -

Al praseat, Lhe Australion
Federal Dolice e the only
organigation atlowed ta ecck a
federal judicial wurrant for &
phane tap — and ovon then only
for suepucted drug-related crime.

The proposal, ecrtain t0 he
roflected n loyislalion early next
year, i8 cturlain 10 praveke a
starmy debate in the commanity
and the Labor Putly, which ix
slwaye nervous about the pos
eible thireat o civil libertics,

The jotnt comnntios haa apilt
slong party tines, with the three
coulition meinhers recommens
ding cffering the States the pow.
er Lo apply their own taps wharg

From GERVASE GREENE
ln Cankeera - -

‘thers arg resssnable grounds of
suspicion of eny serious crirme,

The majority of the commitiea
— Laboe buckbenchers' Mr John
Black, of Quecneland, Mr
Michael Lag, of NSW, Mr Peter
Duncan, of SA, aad the thair.
man, Mr Stephen Mortin of
NSW- also have supported Stote
acceas to phone laps, but only
through a nutional sygency which
will handle and coordinute all
phone lup spplications,

‘The Natianal Crime Authority
algo will gnin access to phone
intarception, sithouyh siso anly
through the national sgency.

It ie believed the majority re
port vecommendalione are con-
sidered cortnin L6 be mirrored in
governmant legistation, to ba in.
(roduced by the Attormey-Gen-
eral, Mr Lionol Bowen, on Peb.
ruary 27 next yoar, :

The majority tacommande
allowing Stutes accesz to phone
tape through o nationsl monitar.
ing agency which will «tiil need
to secure judicial approval,

Ir 2 State’s avplication sucs

‘pected dru
f

IONDAY, NOVEMBER 17, 1986

@

“ceedn, that gavernment will meet
"the cont of applying apd
‘moirlaining the p, which will
ba dong by Telecom tachniciana,
“Taps wiil be spplicoble for sus.

cllences, as at pra-
soni, 8 woil a4 s limited nurber
of ‘other ‘sorious crimes, Thuss
will be restricted to murder, kid-
napping and similar crimes.

 The three caslition inambare
on the committee - Mr Phil

Ruddock (NSW, Liberab), Sennrtor

Brisn “Archer {Tusmanis, Lib.
eral) and Mr Peter McGauren
(Vietorla, Muationsl} - recous-
mended grosting full phoae-tap.
ing pawers ta lhe NCA pd
Em!c polica,

They also recommonded allaw-

ng Laps for a very widza range of

crimeinal offences, epplying Lhe
critoria ustd lo determine “re-
levant ollences™ for tha NCAlo

fnvestigate, .

degu a goneral definftion of
arganised ¢rime, il delines oll-
encsa relevsnt ta phooe tapping
as invalvipg sophlstivatsd ‘plan-
ning, drugs or curvency dewlings,
cortuptivn and generslly careye
ing 8 penalty ol at losst Lhros
yeara 1ail.
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CANBERRA: State police forces are certain to gain access to phone-tapping after a
joint parliamentary commitlee reporis on its investigation into telephone interception.

The report, likely to
be tabled in Parlia.
ment next week, has
come out strengly in
favour of extending
phone-interception
powers to the States,

However, the State
police will not be
allowed 1o do the tap-
piag themselves.

The Australian Federal
Police is the only organ-
isation allowed (o seek &
federz] judicial warrant
for a phone tap — and
even then only for sus-
pected drug-related
crime,

“The proposal, certain
to he reflecled in legisla-
lion early next yeacr, is
bound (¢ provoke a
stormy debate within

-the community and the

ILabor Party which is
nervous about the poss-
itve threat to ¢ivii Bber-
tles. -

The joint -commitlee
has split along party
lines, with its- three
coalition members re-
commending offering
the Stgtes the power 10
apply thelr own taps
where there are reason-
able grounds 1o suspect
eny serivus crime.

Agency

The Labor majority
akso supported State ac-
cess Lo phone taps —
with a judge's approval
— through a national
agency which would
toordinate all phone-tap
applications.

From GERVASE
GREENE

The committee was
made up of four Labor
back-benchers - John
Black :Qlds, Michael Lee
(NSW} Peter Duncan
(SA} and Stephen Mar-
o (HEWH, who was alst
its chaitman — and
three coalition MPs,

1t is belleved that the
Wajoriy-Ieport recom-
mendations will be mir-
rored In Government
legislation to be Intro-
duced hy Lhe Atlomey-
General, Mr Bowen, on
February 27 next year,
The Nalicnal Crime
Aythority (NCAY wilt
#ls0 gain access 1o
phone interceptions,

though also only
through the national
agency.

¥ the Stale's applica.
tion succeeds, that Gov-
emment will meet the
cost of applying and
maintaining the tap.
which wiil be done
through Telecom techni-
clans,

Phane taps will be
zplicable for suspected
drug offences, as is pres-
ently the case, a5 well as
5 limited number of
other serious erimes,
These will be restricled
11 marder, - kidnapping
and 2 handful of similar
crimes.

The three coalition
fembers on ihe ¢um.
mi{le¢ — Mr Phil Rud-
dock (Lib., NSW), Sena-

tor Brian Archer (Lib.,
Tas) andg Mr Peler
MeGeautan (NP, Vie) —
recommended granting
fuil phone-tapping
powers to the NCA and
the State police forces.

‘The joint commiltee
was sel up earller this
year zfter Mr Bowen
iried 1o push through
legislation which would
have given Stale police
wide-ranging powers to
tap phanes lor most geg.
fous crime offences.

The legislation was re-
ferred to the committee
to avoid a damaging
caucus brawl

All Slales except Vie-
toria had agreed ta
aceept the extended
posers




NCA fails

to secure
phone-tap

approval

By ALAN FEWETER

4 mmAL parhiamentsry
cominittes hase m}ecms the
broad eltenum of telephone
i&ﬁﬂﬁ% a the Mu.
tonal rime numodty (NCa
and State polics forces.

The Joint Belect Oommitice
an Telephone lIntarcepiiona
tas -recomumendad that onty
the Ausiralian Peders! Polles
{APP) be sllowed L0 interce
ielephane oonversetians in
cases of suspe-cud murder and

kunu

um the AFF isle a.mr
_enm to tap calla in
retated offences.

~The Auslrails Becturity intel-
Hgenin nisstion (ARIO) is
permitied Lo tap 1elephones In
security cases

The committes has recom-
mended that é centrad inter
Leptlen hody be ertablithed
withits the APP and thet lts

-a!tlm-rs bt sectnded to she

{or & siriotly Hmhed
norji porhaps 23 title 86 two
FRETE,

The WOA and Btate police
would he abligsd 4o apply to
e AFF with & Federal Courl
wairaiib, under the recom.
mendations of the committee,

in en bwonglsianl aove,
given the c;gpmmon's chull b

um

rﬂupoaed Aust.raim Curﬂ
{ion, the thret Qpposl
meémbers on the tommittes,
Mr - Peler MeUsuran  (Vie-
toring, Senstor Brisn Archer

{Tasmanigy, and Mr Phillip

Ruddocs {RBW). have pre-
red & dissenting repori, ay-
1§ that the phone.tapplng

powers should be exte for

virtunny wlf serious crimed.
The Opposition members on

ihe sommittes have thus es-

sentially becked the Peders!

Bltorpey-tienernf, Mr Howen,

who last June suffered the re.

Jectlon dyOablnﬂ of his plan

o exiend {nferception powers

for a1l crimes altracting

sendencad ag rEcoMing by
foeiner  royal commbsioner,

Mr Justios Bleward.

Mr Bowen's plan had already
bepn rejected by the Caucus
fegel  and  Admlinditrative

Caminities,

42.

THE WEEKEND AUSTRALIAN,
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Inv the Ught of the most re-
ceni findings, It now peems
highly unﬂka t&: will procesd,

1s undersiond

Fhe oomnl
e have found kr Bowen's .

unworkeble and too
d Iy {te application.

The Oppositlen membere‘
dlasenting report o under-
;‘L:od 10 Bigle m B

g powera & be axien-
ged 10 Both the NOA nrid the
Buste pollee forpes under sirtet
Judicial controt,

It s understeod thst Lhey are
foncermed }g\aﬂ. the proposed
t&pgln guidelines would pre-
thi e oblaining of infor.
mation relating to cone my
pifences and auapec
evaiion pases,

in Lhis wey, the pr
it of the inmu'pﬂmm
ary woukd sifow jwillce Lo Inves.

CUpeee erimad uunldy wller they

hed been comintted rather
than sllowing them to be ln e
position to prevent Lhe com-
midgsion of orinies

page 3.
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By MILTON COCKBURR

CAMNBERRA: Siate Police
Forces should have access to
phone-tapping information, but
not the power o tap phones
themsel ves,

This is the finding of & majority
of members of the Joint Parlia-
meniary Select Commiitee on
Telecommunications Intercep-
tion, which is expected to report
on Thursday.

The committee is expected to
recommend the establishmentof 2
smalt Telephone Interception
Agency within the Australian
Federal Policé to carry ouf phone
taps for the AFP, the Mationsl
Crime Awtherity, State police
forces and the NSW Drugs Crimes
Commission.

The five Labor MPs on the
committee and the Australisp
Dieraocrats Senator David Vigor
are understood to have agreed w0
these recommendations in the
commifiee’s report,

The three Opposition MPs are
understood to have récominended
that Staie police forces be given
the power to make their bwn
telephone interceptions.

The committes is also expecied

it

43.

one

to agrec that the range of sus-
pected crimes for which telephone
taps can be #thorised should be
widened to include murder, kid-
napping and the investigation of
organised crime where that crime
involves the commission of seri-
ous offences.

To ensure that the widened
phone-tapping powers are not
sbused, the committee is &iso
expected to propose the appoint-
ment of &n independent judicial
auditor with the power 1o investi-
gate whether procedures are being
adhered to, and that information
is not being misused.

The committee is understood to
have found dramatic evidence of
illegal phone-tapping in the pr-
vate sector, and is expected to
recommend the banning of the
manufacture, importation, adver-
tising, sale and possession of
listening devices,

The joint select commitice was
estabtished following the report of
the Stewart royal commission into
alleged telephone interceptions in
May.

Justice Stewart recommended a
widening of present Federal legis-
lation governing phone tapping to

18 NOVEMBER

1986

tee recommends
P powers

enable information 10 be collected
on crimes other than drug traffick.
ing.

Al present only the Austratian
Federal Police has the power to
tap tetephones, on judicial war-
rant, and only {or drug trafficking
offences.

The majority’s recommenda-
tion represents a compromise
which may find favour with the
Federal Government since it
meets the aeeds of State police
while maintaining Federal Police
supervision of the actual phose-
tapping. S

Under their proposal, State
police forces and the NCA would
stilt have the responsibility of
identifying their targets, deciding
on priorities and secking a Fed-
eral Court warrant.

if approved, the proposed Tele-
phone Interception Agency woutd
have the responsibility of under-
taking the phone tap and convey-
ing the materiaf to the requesting
suthority.

The majority is understood to
have recommended procedures
whick wouid enable such taps 1o
be installed within hours of
judicial approval being obtained.




44, APPENDIX 2

COMMITTEE OF PRIVILEGES

INQUIRY INTO PRINTED REFERERCES TO PROCEEDINGS AND
PROSPECTIVE RECOMMENDATIONS Of THE JOINT SELECT COMMITTEE
ON TELECOMMUNICATIONS INTERCEPTION

This memorandum has been prepared for the use of the House of
Representatives Committee of Privileges in connection with its
inquiry into the matter of the printed references to the
proceedings and prospective recommendations of the Joint Select

News-Pictorial and the Brisbane Courier Mail of 17 November 1986,
and similar references in other newspapers.

THE_REFERENCE

Representatives No. 138 of Monday 17 November 1986:

PRIVILEGE — COMPLAINT OF BREACH: Mr Martin raised, as a
matter of privilege, press reports relating to
purported contents of the draft report of the Joint
Select Committee on Telecommunicationg Interception
which is vet to be presented to the House. Mr Martin
produced copies of articles from the Courier-Majil and
The. . Sup.News-Pictorial of 17 November 1986.

Madam Speaker stated that she would examine the matter and
advise the House in due course.

Representatives No. 139 of Tuesday, 18 November 1986:

PRIVILEGE ~ NEWSPAPER REPORTS ON PROCEEDINGS OF JOINT SELECT
COMMITTEE ON TELECOMMUNICATIONS INTERCEPTION ~ REFERENCE TO
COMMITTEE OF PRIVILEGES: Madam Speaker referred to the
matter of privilege raised yesterday by Mr Martin
concerning press reports relating to purported contents of
the report of the Joint Select Committee on
Telecommunications Interception and stated that she was
prepared to accord precedence to a motion in connection
with the matter.

Mr Martin then moved - That the matter of the printed
references to the proceedings and prospective
recommendations ¢of the Joint Select Committee on
Telecommunications Interception in The Sun News-Pictorial
and The Courier-Mail of 17 November 1986, and similar
references in other newspapers, be referred to the
Committee of Privileges.

Debate ensued,
Question - put and passed.

The speech made by Mr Martin in raising the matter on

17 November is attachment "A", and Madam Speaker's statement on 18
November and Mr Martin's speech in moving the reference is
attachment "“B".
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In raising the matter, Mr Martin cited in particular reports in
The Sun_News-Pictorial and the Brisbane Couriex Mail of - :
17 November. Copies of the two articles are attached at "C" and
"D“ respectively. Mr Martin subsequently mentioned substantially

15-16 November (one edition) - attachments "I" and "J". These
latter 2 articles, whilst alse purporting to :reveal conclusions
and recommendations of the committee, contain a number of
differences to the other articles.

CONSTITUTIONAL PROVISIONS ~ GENERAL CHARACTER OF
EBIEILEQEWAﬂD_QQEIEMBE

parllamentary pr1v1lege as:

"... the sum of the pecullar rlghts enjoyed by each House
collectively as a constituent part of the High Court of
Parliament, and by members of each House individually, without
which they could not discharge their functions, and which
exceed those possessed by. other bodies or individuals. Thus
privilege, though part of the law.of the land, is to a certain
extent an exemption from the ordinary law =1

It goes on to explain the source of the perllege powe:s of the
Houses of the Commonwealth Parilament. B :

"The Commonwealth Parliament derlves it pr1v11ege ‘powers from
section 49 of the Constitution which provides that:

The powers, privileges, and immunities .of the Senate and of
the Bouse of Representatives, and of the members and the
committees of each Houze, shall be such as are declared by
the Parliament, and until -declared shall be these of the
Commons- House of Parliament of the United Kingdom, and of
its members and committees, at the.establishment~of the
Commonwealth : N S

In additlcn, sectlon 50 of the Constltutlon prov1des that:

- Each House of the Parllament may make rules and orders with
respect to -
~{i) The mode in whlch its powers, pr1v1leges, and
immunities may be exercised and upheld:
(ii) The order and conduct of its business and proceedings
either separately or jointly with the other House."

Although there have been recommendations, for example, by the
Joint Select Committee on Parliamentary Privilege, that it take
action under section 49 to provide for its powers, privileges and
immunities, the Parliament has not yet done so. Specific
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legislation has been passed to deal with particular matters, for
example, the Parliamentary Papers Act and the Parliamentary
Proceedings Broadcasting Act, although these provisions have not
been regarded by the High Court as displacing the operation of
section 49, and may be regarded as enactments made under the
provigions of section 51 {xxxix,) of the Censtitution.

The Parliament is, therefore, at this time, strictly limited to
the powers, priviledes and immunities of the House of Commons as
at 1 January 1881, the date of establishment of the Commonwealth,
These are described in detall in May's Parliamentary Practice and
in House of Representatjves Practice.

BBEAQEHQEWEEIYILﬁﬁﬂfAHDWQQNEEMBE

The privileges of the Houses, their committees and Members are
rights and immunities that are part of the law of the land. An
infraction or attempt ¢r threat of infraction of one of these

rights or immunities may be described as a breach of privilege.

The Houses also possess the power to take action to protect
themselves, their committees and members from actions which,
whilst perhaps not breaching any specific right or immunity,
obstruct or impede, or threaten to obstruct or impede. A good
example is disobedience of an order of a House.

Halsbury's Laws of England states -

"The power of both Houses to punish for contempt is a general
power similar to that possessed by the superior courts of law
and is not restricted to the punishment of breaches of their
acknowledged privileges ..."

May describes contempt as follows:

"It would be vain to attempt an enumeration of every act which
might be construed into a contempt, the power to punish for
contempt ‘being in its nature ‘discretionary. Certain principles
may, however, be collected from the Journals which will serve
as general declarations of the law of Parliament. It may be
stated generally that any act or omission which obstructs or
impedes either House of Parliament in the performance of its
functions, or which obstructs or impedes any Member or officer
of such House in the discharge of his duty, or which has a
tendency, directly or indirectly, to produce such results may
be treated as contempt even though there is no precedent of
the offence,”

The Houses of the Commonwealth Parliament have the powers,
privileges and immunities of the House of Commons as at 19C1.
Amongst these powers is the power to hold various actions or
omissions as contempts, This is not to say that a recurrence now,
or in the future, of any act or omission which is the same or very
similar to acts or omissions held by the House of Commons to be
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contempts in the years before 1901 must be determined in the same
way. It is the power to punish contempts which is inherited, the
application of the power is for the judgment of the House, usually
in light of advice from the Committee of Privileges.

PARTICULAR REFERENCES.IN RELATION TQ
MATTER BEFQRE THE COMMITIEE

Standing order 340 of the House of Representatives provides:

The evidence taken by any select committee of the House and
documents presented to and proceedings and reports of such
committee, which have not been reported to the House, shall
not, unless authorised by the House, be disclosed or published
by any Member of such committee, or by any other person.

Standing order 308 of the Senate provides:

The evidence taken by any Select Committee of the Senate and
documents presented to such Committee, which have not been
reported to the Senate,. shall not, unless authorized by the
Senate or the Committee, be disclosed or published by any
member of such Committee, or by any other person.

The fellowing references are considered to be of particular
relevance to the matter referred to the committee:

May states:

'... The publication or disclosure of proceedings of
committees conducted with closed doors or of draft reports of
committees before they have been reported to the House will,
however, constitute a breach of privilege or a contempt’'.

House of Representatives Pragtice states:

‘... The publication or disclosure of evidence taken
in-camera, or the publication or disclosure of draft reports
of a committee before their presentation to the_House,
constitutes a breach of privilege or contempt'.

Australian Senate Practice states:

"... The publication of a committee's report before its
presentation to the Senate is unguestionably a breach of
privilege. Unless authorised by the Senate or the committee,
the rule relating to premature publication alse¢ prohibits any
deliberations of a committee and any preoceedings of a
committee being referred to or disclosed by Senators or
others, or described in the press, before being reported to
the Senate.’
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By tradition, joint committees operate under Senate standing
orders, mirroring the case in the United Kingdom where joint
committees operate under the standing orders of the House of
Lords.

Precedents exist in both the anse of Representatlves and the
Senate for the uwhauthorised disclosure or publication of committee
material or proceedings being raised as matters of privilege or
contempt. In addition, it is understood that some 7 complaints of
this type have been referred to the House of Commons Comnmittee of
Privileges since 1960. (The House of Commons passed a resélution
on this matter in 1837, and the terms of the resclution are
reflected in the standing orders of the Senate and the House
quoted above).

ﬂQEEE_QﬁdBﬁpﬁﬁﬁﬁﬁtétiyﬁﬁ

In 1973 The_ Sun newspapez published material relating to the
contents of a draft report of the Joint Committee on Prices. The
matter was raised in the House and subsegquently referred to the
Committee of Privileges. The committee found that a breach of
privilege had cccurred, and that the editor and journalist were
guilty of a contempt of the House and recommended that an apology
be reguired to be published. The House agreed with the findings of
the committee, but in view of the editer's death no further action
was taken insofar as the publication of an apology was concerned.
The Speaker communicated with the President of the Presg Gallery
on the general issue, as wasg recommended.

buring the Da;;y;lgiggrapﬁ case 1n 1971 the Committee of
Privileges became aware that there had been an apparent disclosure
of part of its proceedings. The committee found that a breach of
the standing orders and a breach of privilege appeared to have
been committed, and deplored the action, but nc action was taken
and the source of the disclosure was not dlscovered by the

commlttee

The Senate

the Sunday.Review publlshed articles containing findings and
recommendations of the Senate Select Committee on Drug Trafficking
and Drug Abuse in Australia.,

The matter was referred to the Committee of Privileges which heard
evidence from the editors of both newspapers, and the chairman of
the committee in question. The Privileges Conmittee found that the
publications constituted a breach of privilege and recommended
that the editors be reguired to attend before the Senate to be
reprimanded. The Senate subseguently adopted the committee's
report, the editors were required to attend befgre the Senate, and
the Deputy~President administered a reprimand.
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In June 1984 The National Times published purported evidence taken
by, and documents submitted to, the Senate Select Committee on the
Conduct of a Judge. The matter was raised in the Senate by the
Chairman of the committee, and subsequently referred to the
Committee of Privileges. The committee received evidence from
members of the committee, the secretary of the committee, and 2 of
the witnesses who had given evidence to the committee. In
addition, evidence was recelved from representatives of The
National Times. The committee found that the publication of the
purported evidence, documents and proceedings constituted a
serious contempt of fhe Senate, that the editor and publisher
should be held responsible and culpable, that a journalist was '
also culpable and that the unauthorised disclosure, by perscns it
had hot been able to identify, of in-camera proceedings
congtituted a serious contempt of the Senate. The Senate, on 27
October 1984, adopted the report of the committee and subsequently
referred to the Committee of Privileges, as the committee had
proposed, the question of penalty. In a subseguent report, the
committee recommended that the Senate not proceed to the
imposition of a penalty at that time but that if the same or a
similar offence were committed by any of the media for which John
Fairfax & Sons were responsible for, the Senate shcould, unless at
the time there were extenuating circumstances, impose an
appropriate penalty for the present offence, The period proposed
was for the remainder of the present session. On 23 May 19%85 the
chairman moved that the Senate adopt the recommendations of the
Committee of Privileges, but debate on the motion was adjourned
and had not, as at 19 November 1986, been resumed.

UE_House of Commons

One of the better known cases in this area in recent years in the
UK occurred in 1975 when The FEconomist published a substantial
amount of information from a draft report to be considered by a
select committee., The matter was referred to the Committee of
Privileges which found that it had caused damage to Parliament,
and that constituted a contempt. The source of the disclosure was
not revealed but the committee found -that the editor and reporter
both be excluded from the precincts for 6 months. This
recommendation was not, however, adopted by the House,

In 1985 the House of Commons Committee of Privileges conducted a
major review of this aspect of contempt, considering the problem
in the context of the comprehensive system of committees now
existing in the House of Commons. The Committee of Privileges made
detailed recommendations for the consideration of such matters,
and recommended a new mechanism, which provided, inter alia, that,
when such problems arise:

. the committee concerned should seek to discover the source
of the leak, with the chairman of the committee writing to
all members and staff to ask if they could explaln the
disclosure;
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. the committee concerned should come t¢ & conclusion as to
whether the leak was of suffjicient sericusness, having
regard to various factors, to constitute substantial
interference, or the likelihood of such, with the work of
the committee, or the functions of the House:

.« if the committee concluded that there had been substantial
interference or the likelihood of it, it should report to-
the House and the special report would automatlcaily stand
referred to the Committee of Privileges, and : .

. if the Committee of Priviledges found that a sericus breach
of privilege or contempt had been committed, and confirmed
that substantial interference had resulted or was 11kely
and was c¢ontrary to the public interest, the committee -
might recommend that appropriate penaltles be 1mposed on
members or other persons.

On 18 March 1986 the House of Commons adopted the proposed
mechanism.

The first cage to be dealt with under the new procedures involved
a report in The Times revealing contents of a draft report on
radicactive wastes prepared by the chairman of the Environment
Committee. The Environment Committee examined the matter, and
reported to the House that the publication had caused serious
interference with its work. The report stood referred to the
Committee of Privileges which heard evidence from the chairman of
the committee, and from representatives of The Times. By a
majority of 11 to 1, it agreed that damage was done by the leak
and that this constituted substantial interference, and it found
that a serious contempt had been committed by both the person who
was respensible for the disclosure, who remained unknown, and by
the journalist and by the editor. The committee rejected an
argument that the publication was in the public interest,
observing that the interests of The Times were being equated with
the public interest the journalists had been claiming to uphold.
The committee recommended the reporter be suspended for 6 months
from the parliamentary iobbies and that The Times should be
deprived of one of its lobby passes for the same period. The
report came before the House for consideration, but the House did
not agree with the recommendationg, reseolving instead:

‘That this House takes note of the First Report of the
Committee of Privilege; believes that it would be proper to

. punish an honcurable Member who disclosed the draft report of
-4 select committee before it had been reported to the House;
hut considers that it would be wrong to punlsh a Journallst
merely for doing his job. o :
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CONSIDEBATION BY THE COMMITIER

The committee has been charged by the House with the
responsibility of adviging it in relation to this matter. It would
seem that the committee would need to consider the basic
principles invelved in the matter, whatever precedents may be
relevant, and the c¢ircumstances and conseguences of the particular
matters complained of. '

In discharging its responsibilities, the committee has substantial
powers. In the first place, by virtue of section 4% of the
Constitution, the UK Parliamentary Witnesses' Qaths Act 1871
applies. That Act enabled committees of the House of Commons to
administer caths to witnesses and that power is enjoyed by the
Committee of Privileges. '

Secondly, the committee has power to "send for persons, papers and
records”, These powers are backed by the authority of the House
itself.l6 : : -

One cemplicating factor exists in respect of the present reference
in that it has arisen in connection with a joint committee.
Section 49 of the Constition provides that the powers, privileges
and immunities of the Senate and the House and &ll Members and
committees 'of each House' shall be such as are declared, and
until declared shall be those of the UK House of Commons, and of
its members and committees at the establishment ¢f the
Conmonwealth. However, section 50 of the Constitution goes on to
provide that each House may make rules and orders with respect to
the mode in which its powers, privileges and immunities may be
exercised and upheld, and the order and conduct of its business
and proceedings 'either separately or jointly with the cther
House'. : ' :

In Augtraliazn Senate Practice some doubts are raised as to the
'privilege powers'! of joint committees:

‘... Another objection to joint committees appointed by
resolution of the Housges ig that their privilege power is
uncertain. For example, there is a doubt whether & joint
committee may administer an oath to a witness. Furthermore,
section 49 of the Constitution, which gives to the Houses and
committees of each House the powers, privileges and immunities
of the House of Commons does not refer to joint committees.
Thus, if a witness before a joint committee refused toc answer
a question, gave false evidence, or behaved insultingly, the
Houses may be ill-equipped to deal with the matter. Perhaps
the penal power arising from joint committee proceedings way
be exércised by joint resolution of the two Houses, but
difficulties could arjise when the Houses disagreed on the
appropriate penalty.
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It may, however, be considered that because section 49 confers on
each House the powers, privileges and immunities of the House of
Commons as at 1901 and because section 50 provides for the Houses
to act jointly, the powers, privileges and immunities possesed by
committees of each House must be held to apply also to joint
committees. :

Some of these questions arose in 1941 in connection with the Joint
Committee on War Expenditure. An opinion was provided by the
Solicitor—-General, and inter alia, it concluded that a joint
committee authorised to send fer persons, papers and records has
the power to summon witnesses, but that it was doubtful whether a

joint committee had the power to administer oaths,l8

It should be noted that on 2 occasions in the past the Committee
of Privileges of the House has consgidered matters involving a-
joint committee. The reference involving The Sun newspaper in 1973
concerned the Joint Committee on Prices. The second case occurred
in 1980 when the House referred to the Committee of Privileges the
alleged discrimination against, and intimidation of, a witness
because of evidence given by him to a sub-committee of the Joint
Committee on Foreign Affairs and Defence, The Committee of
Privileges at the time considered the question of whether it was
able to deal with the matter involving a joint committee and
concluded as follows:

*Having given careful consideration to this matter and, in
particular, to the provisions of Sections 49 and 50 of the
Constitution, the Committee was satisfied that it had
jurisdiction and resolved to proceed with the inquiry.'19

Even if there are unresolved questions about some of the powers of
joint committees themselves, such as the power to administer an

cath, ultimately the very nature of the contempt powers enjoyed by
the 2 Houses wolld enable either House to hold that an action seen
as impeding or obstructing a joint committee was a contempt of it.

The scope of any inquiry by the committee comprises _not only the
specific matter, but also the facts relevant to it.20 The
following extracts from May (dealing with committees generally)
are relevant to this point:

"gpecial reports. Besldes the report properly so called
relating to the subject-matter referred to the committee, it
is sometimes necessary for a committee to make what is termed
a special report in reference to some matter incidentally
arising relating to the powers, functions or proceedings of
the committee . Such reports are similar in point of form to,
and are proceeded upon in the same manner &g, the principal
reports of the committee.” :
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BASIC PRINCIPLES

The matters complained of by Mr Martin would not, if established,
congtitute a breach of any specific . right or immunity enjoyed by
the Houses, their committees or Members. Rather, if established, a
question of contempt would arise. The accepted definition of
contempt has been quoted above.

Whilst it is accepted that the House may treat a matter involwving
unauthorised disclosure or publication as a contempt, and whilst
there are a number of precedents for matters to he so treated, it
is important to congider the reasons for the prohibitions on
disclosure and publication.

The report of the House of Commons Committee of Privileges already
guoted outlines & number of the competing considerations. It
outlines arguments put from. the point of view of those involved
with committees, and also from the point of view o6f the media.
Accepting that there will often be substantial variations between
particular cases, but commenting on those of a more serious
nature, the committee argued that the nature of damage fell under
3 heads: : ’ ' : .

the damage that could be done to the process of seeking
agreement, or as much agreement as possible, in a select
committee, noting that Members might sometimes deliberately
seek through publicity to influence a committee’s
decisions. The committee observed:

'A draft Report was not a final conclusion, but
rather the first step in a process of. reaching
conclusions, it might well contain passages
designed to open up a discussion, which might be
dropped or modified in the light of other
opinions. To leak and give publicity to such
provisional or preliminary thinking, especially
on politically sensitive matters, might well
render compromise or concessions harder to make
and final agreement harder teo obtain.’

. a danger to the committee system as a whole - if Members
are shown to be incapable of treating their proceedings as
confidential, those who give evidence to ¢committees might
become more reluctant to do so if confidential or
sensitive material was involved;
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. damage by undermining the trust and goodwill among Members
of a committee.

The committee noted the general views of the media:

. that the very need for prohibitions in this area was
questiconed by the media, that the prohibition was
unworkable and that it should be abolished;

. that the media considered its function was to publish news
and information for the public on all matters of public
interest, including the work of select committees;

. the view of the media that if some matters were meant to
be confidential then the responsibility for keeping them
confidential rested with members of committees and if
members leaked information to the media, journalists had
no reason to refrain from publication, and

. if a leak was received, it was editors’ policy to publish
if they thought it desirable to do so on journalistic
grounds unless on other grounds it would appear to be
damaging to the national interest. .

MATTERS FOR_DETERMINATION BY THE COMMITTEE

After considering the practice and principles involved in these
matters, presumably the committee would seek to form a view as to
whether or not any of the articles in guestion do in fact reveal
disclosure or constitute publication of the contents of the draft
report or of the private proceedings of the committee. In these
matters, if published material is found to be merely speculation,
perhaps based on evidence taken in public, then no offence is
involved; however if it is found that disclosure and publicaticn
of confidential material has occurred, it is completely
different.

In order to inform itself on this matter, the appropriate course
would be to receive evidence on behalf of the committee,
presumably from the chairman. This would help enable the
Conmittee of Privileges to establish whether the reports do
contain, or are based on, information from confidential committee
meetings or reflect the contents of the draft report.

Clearly, there are two.aspects in these matters -~ that of
disclosure and that of publication. In the nature of these
matters usually it is a straightforward matter to ascertain
responsibility for actual publication when these matters come to
notice. It is invariably more difficult to uncover the source of
the information, the usual position being that media
representatives decline to reveal the source or sources of their
information.
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It will be noted that in 1984 in the Senate case c¢ited above, and
under the procedures followed in the House of Commons, committee
members and staff have been questioned. In the 1873 case
involving the Joint Committee on Prices, the Committee of
Privileges heard evidence from the chairman and 2 staff members
of the committee, but not from other members of the committee.

The committee may feel that if Parliament ig to be respected in
these matters by the wider community, and if it is to avoid the
insinuation of selective application of its considerable powers,
it must have a determination to ascertain the source of
éisclosures. Insofar as the taking of evidence from members of
the select committee is concerned, some complications do arise,
There are no difficulties insofar as Members of the House are
concerned if they are willing to attend, or members of the
secretariat. If, however the committee wishes to invite oral
evidence from Senators, particular arrangements would be
necessary. - - S - . R

Standing order 35% provides:

'‘When the attendance of a Member of the Senate, or any
officer of the Senate, is desired, to be examined by the
House or ahy committee: thereof, a message shall be sent to
the Senate to request that the Senate give leave to such
Member or officer to attend for examination.’

There have been occasions on which Senators have. appeared before
House committees of their own volition and without leave of the
Senate. In each case the appearance of the Senators was at their
own reguest, A Senator may appear before the Committee of
Privileges voluntarily, without the leave of the Senate. However
if the appearance is to be as a result of an invitation by the
committee the mechanism outlined in standing order 359 should be
invoked., If the committee wishes to take that course, the
appropriate sequence would be for it to convey its view to the
House by means of a special report so that a motien can be moved
in the House and a message then sent to the Senate, if the House
agrees with the motion. The Senate would then need to grant leave
for Senators to appear.

General approach

It is usual in these matters for the committee, as well as making
findings and conclusiong, to make some recommendations to the
House as to what action might be taken. Relevant to this is the
general approach to the consideration of matters of privilege and
contempt now followed in the House of Commons.

On 6 February 1978 the House of Commons, in a significant
decision to do with the general policy to be adopted in dealing
with complaints of breach of privilege and contempt, agreed with
a recommendation that it -
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"... should follow the general rule that its penal
jurisdiction should be exercised (a) in any event as
sparingly as possible and (b) only when the House is
satisfied that to exercise it is essential in order to
provide reasonable protection for the House, its Members or
its officers, from such improper ecbstruction or attempt at or
threat of obstruction as is causing, or is likely tc cause,

- substantial interference with the performance of the;r
respectlve funct;ons. :

This eriterion has been incorporated in the new -Commons
procedures for the consideraticn of complaints concerning
dlsclocure and/or publlcatlon of c0mm1ttee materlal.

Ro decxslon has been made to adopt such a pollcy in the
Commonwealth Pariiament although it was recommended by the Joint
Select Committee on Parliamentary Privilege. Although the policy
has not been adopted here, the Committee of Privileges, having as
it dees the responsibility of advising the House in these
matters, dees have the right te take relevant principles and
views into account.

Recommendationg from Committees 0f Privileges of the House, the
Senate and the Commons in the past have covered a broad range,
including the following:

. that the dignity of the House is best malntained by taklng
- no actlon,

. that the matter could conStitute a contempt but it is
incongistent with the dignity of the House to take action;

. that a technical contempt has been committed but further
action would give. added publicity and be inconsistent with
the dignity of the House;

. that a contempt of the House has been commltted but, in
- view of the (humble) apology tendered, no further actlon
is recommended;

. that a contempt of the House has been committed but the
matter was not worthy of occupying the further time of the
House;

. that no further action be taken against the editor

- provided that, within such time as the House may require,
he publishes in a prominent position in his ‘newspaper an
apology to the following effect;

. that the company concerned, the advertising agency and the
~editor of the newspaper in which the advertisement was
published are guilty of a (serious) contempt and Should be
{severely) reprimanded, and

. that a serious contempt has been committed and action
should be taken to withdraw the press pass ...
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ATTACHMENT A

17 November 1986 REPRESENTATIVES 3191

PRIVILEGE

Mr MARTIN (Macarthur)—Madam Speaker,
I rise on a matter of privitege. T draw your
atiention to two newspaper articles which were
published thiymorning. The first, headed “States
Set to Gain Phone Tap Access’, was in this
morning’s Melbeurne Sun, published by the Ili::r«
ald and Weekly Times Ltd. The second amcl;,
headed 'State Police to Get Tap Power', was in
the Brisbane Courier-Mail, published also by the
Herald and Weekly Times.

These articles purport to contain the views of
members of the Joint Select Committee on Te-
lecommunications Interception as atlegediy ex-
pressed in the Commitlee's forthcoming report
to the Pariiament. | understand that similar ar-
ticles may alsc have appeared in Tasmania, in
today's Burnie Advocere and the lLaunceston
Examiner, and | am checking this further.

Madam Speaker, the Committee is in the final
stages of deliberation on its report. It appears to
mé that the publication of these two articles is
evidence, prima facie, of a contempt of the Par-
liament. § ask you to give consideration as to
whether, prima facie, a case of contempt of the
Parliament exists.

Madam SPEAKER —Order! As is normal in
these matters, I will take the matter on board

and report back 1o the House at the earliest
opporiunity.




Privilege

Fuesday, 18 November 1986

Madam SPEAKER (Hoe. Josn Child) took
the chair at 2 p.m., and read prayers.

PRIVILEGE

Madam SPEAKER Order! Yesterday the
honourable member for Macarthur (Mr Martin)
raised as a matter of privilege reports in the
Melbourne Swn and the Brisbane Courier-Mail
of 17 November purporting o reveal recommen.
dations of the forthceming report of the Joint
Select Commitiee on Tefecommunications Inter-
ception. The honourzble member presented cop-
ies of the articles i question and referred to a
simifar article in the Bumnie Advocare of the
same date. In order for precedence to be ac-
corded to a motion in respect of a complaiat,
{wao criteria must be satisfied. Firstly, a matter
must be raised at the earliest opportunity and,
secondly, the Speaker must be of the opinion
that a prima facie case of breach of privilege
has been made out. Clearly, this matter has been
raised at the earliest opportunity. May's Parlia-
mentary Practice states: ) ’ .
The publication or disclosure of proceedings of commit-
tees conducted with ¢losed doors or of drafl reports of
committees before they have been reported to the House
will, however, constituie a breach of privilege or &
contempt.

That is from the twentieth edition of May, page
154, House of Represenmatives Practice states:
.. the publication or diclosure of evidence taken in
camera, or the publication or disciosure of draft reports
of & committes before their presentation to the House,
constitutes 4 breach of privilege or contempt.
That is from page 660 of House of Representa-
fives Practice. There are 2 number of precedents
int this House and in the House of Commons for
the unauthorised publication of the conteats of
commitiee reports or proceedings being raised as
matters of contempt. I have considered the re-
marks of the honourable member and examined
_ the articles in question. Whilst there are differ-
ences between the articles referred to, there are
many similarities. The articles, on their face,
appear to reveal the private deliberations of the
Committee and the substance of recommenda-
tions to be made to the Houses. It is clearly
impossible for me to reach any conclusion as to
whether in fact the articles do reveal the private
deliberations and proposed recommendations of
the commitiee. In the circumstances, however,
and on the information before me, I am of the
opinion that precedence to a motion in respect
of the matter & warranted, I am prepared to
accept a motion on the matter.

18 Movember 1986 REPRESENTATIVES
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Mr MARTIN (Macarthur)—I move:

That the matter of the printed referenges to the
proceedings and prospective recommendations of the
Joint Seleet Committee on Telecommunications Iner-
ception in the Sun News-Picioriel and the Brisbane
Courier-Mail of 17 November 1986, and similar refer-
ences in other newspapers, be referred to the House of
Representatives Standing Committee of Priviieges.

In moving that motion, T have examined all of
the issues associated with this matter. Yesterday,
as I indicated in this House, three newspaper
articles were brought to my atlention, They were
in the Melbourne Sun News-Pictorial, the Bris-
bane Courier-Mail and the Burnie Advocare.
Since that time other newspapers that contain
similar reports have been drawn to my attention.
Those newspapers were the Hobart Mercury,

" the Adelaide Advertiser and the West Ausira-

lign, all dated 17 November. In addition, two
other articles, also purporting to reveal the sub-
stance of the deliberations of the Joint Select
Committee on Telecommunications Intercepiion
have been drawn te my attention. Those articles
appeared in the Sydney Morning Herald dated
18 November and the Weekend Australian of

'15-16 Movember, in' one edition—I think in

Melbourne.

I am concerned and disappointed that, al-
though the Committee was able to deliberate for

- & fairly long period and in accordance with the

Standing Orders, right towards the death, as we
were about to make certain recommendations
and hand down a report, the whole of the delib-
erations fell apart, I think that this really does
reflect poorly om the question of privilege and
what that therefore atiracis to it within the
House. A very close working relationship had
been developed among all Commitiee members.
A major issue of concern—that is of telecom-
munication -interception—in the wider commu-
nity was under very close examination. Therefore,
I am most concerned that apparent reporting
has taken place which talks about deliberations
of the Committee—deliberations which had not
been concluded. It also mentioned recommen-
dations or dissents from recommendations which
had not, in fact, been made.

i believe, therefore, that the information pro-
vided to the particular journalist in question and
subsequently in some of the other articles is
misieading and in fact goes a long way to mis-
representing the views of those members who
have worked so hard and so conscientiously on
the Committee in question. I hope that members
of the Privileges Commitice take the matter al}
the way to try 1o nail the particelar individual
who has misrepresented the views of the major-
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ity of the Committee members—in fact, a¥f the
views of the Committee members—and has puy-
ported to represent the views as a Committer as
a whole. I bope that this reference to the Privi-
ieges Commitiee leads to finding the person re-
sponsible and some positive action being taken.

Mr SINCLAIR (New England--Leader of the
National Party)-—Madam Speaker, I want to
raise just one matter with respect to this matter
of privilege. Your report pertains to the prema-
ture release t¢ the Parliament of the contents of
a committee report. The honourable member for
Macarther {(Mr Martin) has just responded to
this House in some detail. Obviously he might

: have some reasonable expectation that the mat-

ter might be one which is referred to the House
of Representatives Standing Committee on-Priv-
Heges, I should say on behalf of the members on
this side ‘of the House that we would be most
concerned if the advice to the honourable mem-
ber of your report, Madam Speaker, were differ-
ent from that that we received, My report was
only that at 2 pm. you would be replying to the
privilege matter, | hope that Government mem-

" bers and Opposition members alike, if there is

to be a report given by you, be it favourable or
unfavourable, should receive the same sort of

_.advice, I hope that the honourable member did

not get premature advice thatl the matter was 10
be referred to the Privileges Committee. ¥ accept
that it was not. The honcurable member is shak-
ing his head, and I accept that. )

Madam SPEAKER—One would expect that
the member who had raised the matter of privi-
lege would be prepared to speak to it in the
eveny that e did get the response that he got.

Question resolved in the affirmative.
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APPENDIX 3

26 November 1986

Kr B.C. Wright .

Secretary

House of Representatlves
Standing Committee on Prlvzleges

Parliament House

CANBERRA . ACT 2600

Dear Mr Wright,

Thank you for your invitation to provide information to the
Committee of Privileges concerning the matter of privilege raised
by me in the Bouse on 17 November 1986 and Kadam Speaker's
subsequent conclusion on 18 November 1986 that a.prima facie case
of breach of privilege had been made out.

in this letter I intend to outline the background to the issue I
raised in the House namely, newspaper articles published which
contained the purported .views of Members of .the Joint Select
Committee on Telecommunications Interceptlon, as allegedly
expressed in the Committee's report which had not then been
presented to the Parliament. I am ready to present oral evidence
in support of the matters raised in this letter.

In the Melbourne Sun and Brisbane Courier Mail of 17 November
1986, copies attached, similar articles appeared, with which the
name of Gervase .Greene was associated. In the article in the Sun
it was asserted that the three Coalition members of the Committee
"recommended allowing phone taps for 2 wide range of ecriminal
offences, applying the criteria used to determine 'relevant
offences’ for the NCA to investigate. Used as a general
definition of organised crime, thig defines offences relevant to
phone tapping as involving sophisticated plannzng, drugs or
currency dealings, corruptlon and generally carrylng & penalty of
at least three years' Jazl.

On 13 November 1986 at a Committee meeting E presented a
Chairman's Draft Report dated 13 November 1986. In this draft
report, at paragraph 4.3%(e), a conclusion was expressed that
‘until Parliament otherwise provides serious offences defined in
the Act should be restricted to only:

(i} murder,
{ii} kidnapping, and .
{iii} organised crime involving ev1dence of murder,kidnapping
or sericus drug traffiking offences.’
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This draft conclusion provoeked considerable discussion in the
Committee and much disagreement was expressed. Consideration of
thie conclusion was not completed when the Committee adjourned. I
asked Members to provide the Secretariat that day with any
suggestions as to a definition of ‘'merious offences'. The only
member to respond was Senator Vigor, and his suggestion, copy
attached, was adapted from a definition in the Act establishing
the National Crime Authority.

The Committee met again at B8.00am on 14 November 19%986. Among
other things, consideration of paragraph 4.39 resumed. Senator
Vigor's suggestion was distributed to Members and considerable
discussion ensued. Again, no agreement was reached. Further
consideration was deferred until the next meeting. The Committee
did not meet again until 6.,30pm on Monday 17 November 1986, that
is following the reports of the Committee's deliberations
appearing in the subject newspapers. It is clear to me that the
Committee's deliberations on this issue had been revealed to the
media by a Member of the Committee or someone asscciated closely
with the Committee in the intervening pericd. At the Committee
meetings on 13 and 14 November 1986, all Committee members were
present except the Hon. P. Duncan, MP. Staff members present were
Mr P.N. Gibson, Ms D.'Miles:and Mrs Y. Huddleston.

The subject articles also asserted that the Committee had split
along party lines. At the meetings on 13 and 14 Rovember Members
of the Cpposition on several occasions foreshadowed their
intention to dissent from some concluslons adopted by the
majorlty of the Committee.

I stress the point that these aspects and others 'in the articles
indicate to me an oral briefing given to a reporter by somecne
who had participated in the Committee's deliberations, rather
than 'a draft report being in the possession of a reporter.

Both articles refer to a maijority view in the Committee that a
National Interception Agency should be established to co-ordinate
1nterceptaons; but that it would still require judicial approval.
This is a ‘reasonable repregentation, in simple terms, ©of one of
the Commlttee 8 eventual majority recommendatlons._

I should lake to comment on the security arrangements involved
with the handling and preparation of the Committee's report. At
the start of the inquiry, I wrote to all members and stressed the
need for confidentiality in view of the sensitive nature of the
report,reminding them of the requirements ¢f Senate Standing
Order 308, Ip a letter by the Sec:etary which covered
distribution of the first Chairmants draft this was zepeated
Copies of these letters are also attached.

Twelve copies only of draft reports were prepared, one to each of
the nine members, one held by the Committee Secretary, cne by the
Committee Research Officer and a spare copy held by the Committee
Secretary. Bll copies were hand delivered to Members by the
Committee staff. I am satisfied at the level of security which
attended the report's preparation and delivery to Members.
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I would conclude by offering my view that reporters who write
articles such as these are fulfiiling their role. My regret and
disappointment was that it appears that somebody revealed the
Committee's closed deliberations to the media. I do not believe
that publication of the resultant revelations would in any way
intimidate a Member of the Committee, but felt that the apparent
revelation of confidential deliberations warranted my drawing it
to the attention of the House.

Yours sincerely

fk{

(S.P- Martin, MP)
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PARLIAMENT HOUSE, CANBERRA AC.T. 2600

CANBERRA -~ State police
are certain o galn access to
phone tapplng sfler the
report of the joint par
ttamentary committee
Investigating the extension
of telephene-interception
powers.

The repart, Hiely to be tahled
in Parlement next week, hay
come put strongly n favor of
extending phone-tapping pow-
ers to the states — though the
state police would not be
allowed Lo apply the taps thermn-
selves.

At present the Australisn
Federel Police 15 the oply
allowed to seek a feders] jud-
icle} wamant for a phobe tap,
and even then o o7 Sus-
pected drug-retated crlme,

‘The proposal s Bet 1o pro-
voke a stormy debate within
-the comnmunity and the Labor
Party.

The jolnt commitiee has split
along parly Unes

The three Coalitlon members
recommend offering the states
the power 10 apply thelr own
taps where there &re rensanable
grounds ol suspiclon of serlous
crime,

Page 2

By GERYASE GREEME

‘The majority of the commit.
‘tee — Labor backbenchers My
John Black (Qld), Mr Michael
Lee (NSW), Br Peler Duncan

artin (NEW) - also support
state access to phone taps, but
only through s natlonal agency
which would handle and co-
ordinate al! phone-tap applics
ations,

The National Crime
Authority also will galn
'to !:onemwmpuuns buta
oniy through the hnatlon
RgEncy.

It is beleved the majority
report ” recomipendations  wijk
be mirrored . ko . Qovérnment
legisiption to be introduced by
the Atlorney-General Mr
Bowen, on February 27,

“The mualority recommend
nilowing Ihe slales nccess to
phone taps, bot only through a
national monitoring ergency
whichwotld st necd Lo secure
Judtielal approval

I a stale’s application sues
ceeded, s government would
meet the cost of applying and
matniaining the, tap, which

would ‘be done through Tese-
m!:};: bechgclana.um be permit-
one. taps wol

ted for aus;ecwd drug offences
and o Umiled number of other
sertous crimes, including
murder and kidnapping.

‘The Premjer, MrCain, said he
would Jook at the report in due

course,

“it will be .examined Hke
every other report of cons.
eqlence s examined,” he gald.

The -Victoba Policé Assoc
intlen ecting sectetary, Mr Ken
Berong, sald Iast night e could
not comment on specific
recommendations made by the
tolot commitiee.

SRowever, I will kay that It is
e:tabl%shed cpolley” of ‘the
‘assoclation that phone inter-
cepts should be allowed to our
members where malor crimea
fre suspected,” he sald, |
* The three Coalitipn members
on the commiitee . Mr Fhil
Ruddock (Liberal, NSW), Ben.
alor Brian Archet {(Liberal, Trs-
mania) end Mr Petler
McQOsuran {(National, Victorin)
~ pecommended granting full
phone-tapping powers. to the
NCA pnd state police forces.

They also recoinmended

The Sun, Monday, November 17 1986

allowlng Phone taps for & wide
rsng crirninal offences

epplving the eriterla used 1
determine “relevant offences”

for the NCA 1o Investigate.

Used 23 a genera] definjtion
of organiset! crime, this defines
offerices relevant to phone
tepping as involving sophisti-
cated pluznning, drugs or
currency desllngs, cormuption
and generally carrylng a penal-
ty of gt Jeast three years' Jail

Mr Dunean, the former Left-
wing §A Attomey-Generat, has
previoualy strongly gpposed
the extension of phone-tspping
powers 1o stale police,”

His support for a Hmited ex-
tenalen Is seen as a significant
indication of cross-party
backlng for some Increase In
antl-erlme rneasures.

The joint commitlee was sel
up earller this year after Mr
Bowen tried to push throegh
legisiation which would have
given state police wide-ranging
powers to tap phones for most
serlous erimes.

All stales exeept Vieloria
agreed 1o sccept Lhe extended
powers, but several withdrew
support after a8 DLarrage of
criticlsm,
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STA‘Q?QTSO: will be givea® §

extended phane-Lap powers
In Jegisletion to go before
Foderal Pacliament cerdy
Bext year,

This follows 8 majocity res-
eanmindation by 3 Jolnt parki-
smeatsry commitiee Inlo
gbaqcug. whase report

'kg io b tabled mexl weck,
¢ Qeeenstand Police
Minister, Mr Gusn, sakd last
aight be was pleased Sute
Boe phone. taps Bad moved 8

nggvcm.
the sald ihe pore to bap

ORE COUVETsEons 10 gather
evidence Iz serious offences
would be naetony If it involved
%OGAmLS’ch red -

{ presenl, the Acstirafan
Federst Pohcc is the on!
force eflowed Lo veck 2 fod
Judicial warmint for 3 phom
t2p -~ and then caly for 12
pocted drug-related crime.

The ¢henges are Gkcly 1o
Fvw&c % stonny debate withe

n tbe community and the L2
bor Party gver the possidle
B eat 4 Gvd) Boerties,

The jolmt commitice sphit
alaeg party tince, with the
throe tnalition membert 52
emnnding the States e of-
fraxad the ey 1o s oy their
wn;ﬂ;ﬁ hh(;:&ﬂ:ru Bre ca-
sorable prow $resm hon
of any serions e, -

COURIER-HATL 17/11/86

i
i;‘%?fg&%?
EEis 114Ed
< ?"4 gn By
TR
282w EBRESR

£

113, 1 any, Denchit,” be said.

k;w}?t vek;tkni 1o do 1;
policx e criming
ux;mt ke policr work 4 3ot
more EfTicwlL) -
347 Gobe sid (here thould
e & requlrement in the Togis-
Iabzoq that obisin judie
2 -
“Bal 1t hu‘to be very
3§wd wpotaval, w0t jomes
i !)‘hat on For days or
u‘tx.“ M1 Gunn said,
“Time & 4 serious problem
Ia police levestigations and
this tefepbont tapping pro-
ram wﬁ be a¥walutely user
5 Whern if 1y cennad gt
quick s ppeoval, .
“You canool afferd 1o gt
bopged dowa with red tape
whon you're Iovestipaticg so-
oy erhmen”™

Tht majorty of the com-

mittet — {abor backbeachert
Hr Bleck (Qld), Mt Lee
(NSW), Mr uan(SA)
and the chalnan, Mr Mania
{NSW) — supporicd State

phons taps but only through a

setional agency which will
bandle pad ¢o-ordinste 2§}
phooc-Lap spplications,

The axtional agency will
=il n{ad Lo securt Judiial ap-

Frove

The Watioral Crime Aw-
thority w1l 2} prin pooess o
phone Tntcreeptions only
throtgh the agency.

The majorily ccpoel pocome

endationg e hilcly to be

ritrned o Tegislation 1o be
{rlroduced by the Al!ocnz!:
Gereral, Mr Bouen, ea T

n:)h? A R
r Guna a0 {he Queens-

of spplylag and maletiining
thetfa .wé:h would b doss
BT wechniclase,

oo Laps wili be spplice-
Ble for suipecied drug of-
famguu Ay e :
3 wed ag 8 Dowllod sumber
oher serromd i, T

The thret ooalition mem-
bery oo bt commiitee — My
Ruddock {Lib, NSW) Scras
tor Archer (Lib, Tas) end bl
McGauran {NF, ¥Vic) ~ res-
ommengfd fult )::a}ma;
Fowin an 1 e 2u-
herily mfzb—: Sirte policy”
forens.

The Jnt commitiod v 1a st
ep eaplict {Ris yeaz gflar My
Bowes sttempled 1o gush
through fegiclation which
woukd kave giver Sttt police
wide-rrEgiog power
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Bron e Aet)

& *serious offence’, for which Interception povers ghouid be
extended 46 an offence:

&

b,

that involves 2 or more offenders and substantisal
planning &nd organization;

that inveolves, or ig of & kind that ordinamrily
involves, the use of sophisticated methods and
technigues;

that 45 committed, or is of 2 kind that is ordinarily
committed, in conjunction with other offences of & like

~kind, and
d.

that involves kidnapping, murder, frauﬁ, tax evasion,
currency violations, 1llegal drug dealings, obtalning
financial benefit by vice engaged in by others,
extortion, violence, bribery or corruption of, or by,
an officer of the Commonwealth, an officer of & State
or an officer of a Territory, company violations,
harbouring of criminals, armament dealings or that
involves matters of the same general nature as one or
more of the foregoing, or that is of any other
prescribed kind. .
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PARLIAMENT OF AUSTRALIA

JOINT SELECT COMMITTEE ON TELECOMQUNWATIONS INTERCEPTION -
PARLIAMENT HOUSE, CANBERRA AC.Y. 2600

14 khugust 1988

Mr M J Lee MP

Suite 1 Wyong Plaza Village

Blison FRoad

WYONG RSW 225%

Dear Mr Lee,

Bs the Committee is about to begin its inguiry, I feel it is
appropriate that I should remind you of the confidentiality
provisions of the Senate Standing Orders relating to
evidence taken by, and documents presented to, the

Committee.

Evidence, documents presented and papers prepared by the

Secretariat are
ambit of Senate

confidential and therefore fall within the
Standing Order 308 which states that:

"The evidence taken by any Select Committee of the

‘Senate and

documents presented to such Committee, which

have not been reported to the Senate, ghall not, unless

authorized

by the Senate or the Committee, be disclosed

or published by any member of such Committee, or by any
cther person.”

I expect that the Committee will auvthorise publication of
most, if not all, of the submisgions received during the
inguiry, but I would ask that you observe the

confidentiality

Obviocusly, your
provided to you
that you remind
supplied to the

provigions until this is done.

staff will also have access to the material
as a member of the Committee. May I suggest
them of the need to protect information

Committee. Your staff are, of course, most

welcome to attend public hearings of the Committee but are
precluded from attending deliberative meetings by Senate
Standing Order 305, .

I should be grateful for your assistance in these matters.

Yours sincerely,

{(3.P. Martin, M
Chalrman

P.)
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AUBTRALIA
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{062)727781
JOINT SELECT COMMITTEE ON TELECOMMUNICATIONS INTERCEPTION

PARLIAMENT HOUSE, CANBERRA A.C.T. 2600

3 Rovember 1986

I. Enclosed are the following elements of the Chairman’®s draft
report dated 3 November 1986:

a. Introductory papers;
b. Chapter 1;
c. Chapter 3;
d. Chapter 5

2. The Committee is to meet to consider the report from 10.00=2m
te 5.00pm on Thursday & November 1986 and, if necessary,
from %9.00am to 4.00pm on Friday 7 November 1986, in House of
Representatives Committee Room 1.

3. Chapters 2, 4 and 6 are being revised. They will be
distributed to you at the start of the meeting on & November
1986, :

4, I would draw your attention to the need to protect the
confidential nature of this document, which is covered by
Senate Standing Crder 308:

"308. The evidence taken by any Select Committee of the
Senate and documents presented to such Committee, which
have not been reported to the Senate, shall not, unless
authorized by the Senate or the Committee, be disclesed
or published by any member of such Committee, or by any
other person.'

Lo

{P.N. Gibson)
Secretaxy
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DISSENTING REPORT OF MR P CLEELAND HP

To punish for contempt 1s at 1ts best the exercise of an
uncertain and arbitrary power, The origins of the privileges
of Parliament are clouded in history and were developed at a
time when the fledgling House of Commons, in a struggle to
establish its independence from the Monarchy and the Royal
Courts, was anxious to achieve at least equal status. This
was long before the emergence of the notion of distinct
legislative and judieial funections or of any theory that

such functions should be performed by different bodies,

Conscious of the issue of its status the House of Commons

laid claim to three things:

a) the immunity, or privilege, of its deliberations and
proceedings from the Jjurisdiction of the Royal Courts
and particularly the immunity of its members from the

orders and judgements of the Royal Courts:

b} the powers Lo compel the attendance of persons and the

giving of evidence and to punish contempts of itselfl;

and
e the exclusive right to knowledge of 1its own branch of
the law.

With the creaticn of the Australian Parliament in 1901 it
was deemed necessary $0 give the fledgling Parliament the
same power and rights as that developed by the House of
Commonsg, Hence, Section UG of the Lonstitution gave 4Lhe

Australiian Parliament:

"The powers, privileges, and immunities of
the Senate and of the House of
Representatives, and of the members and the
committees of each House, 3hall be such as
are declared by the Parliament, and until
declared shell be those of the Commons
House of Parliament of the United Kingdom,
and of its members and committees, at the
establishment of the Commonwealth.®
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There are questions which can properly be asked as te the
nature of the powers effectively granted to the Australian
Farliament by Section 49, Mr Harry Evans, then the Clerk
Lssistant in the Senate Procedure Gffice 1in a paper
delivered to a workshop on Parliamentary Privilege 1in

Melbourne August 1984 concluded:

“In reality, the British Houses and the
Australian Houses by virtue of Section U9 of
the Constitution, possess only one wmajor
immunitfy, the Iimmunity of their debates and
proceedings from any inguiry or any actiocn
civil or ecriminal, and only one major power,
the power to punish persons for contempts,. The
immunity allows a legislature the freedom to
debate openly and enquire into all mabtters and
to regulate 1ts own proceedings,. The real
rationale of the power to deal with contempts
is that enables the enforcement of the power
to conduct enguiries, that i3, to summon
witnesses and to compel evidence,. That this
is historically the most important use of the
contempt power is illustirated by the so-called
privilege resolutions which, as a matter of
tradition, are passed by the House of Commons
at the bveginning of each session, and which
degl with the btampering with witnesses and the
giving of false evidence.®

IT7 Mr Evans is correct then the only worthwhile poewer, which
should now he considered serious, of the Housge of
Representatives in the area of contempt 1s the power Lo
summon witnesses and to compel evidence. Be that as it may
the Parliament has exercised historically the contempt power
in g wider sense, Sally Walker, Lecturer in Law, University
of Melbourne, in a paper prepared for the Adelaide Law
Review Asscciatlon in 1984 lists in detail acts or omissions
found by the Australian Parliament and the Parliaments of
the States to constitute contempts. It is ¢lear that the
House of Representatives and the Senate have established.the
precedent that the premature communication of a committee's

proceedings or evidence may constitute contempt,
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In 1984 the Joint Select Committee on Parliamentary
Privilege presented its final vreport o the House of
Representatives. Recommendation 29 supported the
proposition that the premature publication of a committee's
proceedings would constitute contempt. There 1s however no
precedent which requires that acts or omissions previocusly
determined as contempt should automatically be applied %o
contemporary society, As society 1is not of itself static
neither should the Parliament be. At page 29 of the Final
Report of the Joint Select Committee on Parliamentary
Privilege is reported a question by the Chairman of the 1967

Commons Committee to the Clerk of the House of Commons.

“I cught to ask you this. There 1s this
practical difference, £hat 1f a matter is
Judged te be a breach of privilege if must
fail within one of the already existing
cases of breach of privilege,. In the case
of contempt, however, the House has got a
complete discretion fto decide without
legisiation what 18 or is not contempt of
the House?

Answer: Yes®

In other wWords contempt is what the Parliament of the day,
Wwithout reference to precedent, determines it to be. This
presents difficulties for any Member of Parliasment, and
indeed¢d for any citizgen of Australia, in determining by
examination of historical precedents %the breadih and depth

of what is or what is not to be contempt.

There is no certainty in the determination of what is
contempt. New wvalues may emerge, challenging the existing
order. or c¢lamouring for recognition. Other legal orders
exist, based upon different assumpiions and yet securing the
allegiance of men. In all such cases the student of law is
made painfully aware of the limits of his or her
"certainty". There must be an admission that the ultimate
ground of the validity of law can lie only in the values

which it embodies.
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Use of such an undefined power of contempi is unquestionably
a limitation on that freedom of expressiaon which is
essentlial to the achlevement and maintenance of a democratic
sceciety. The extent_to'which the limitation is warranted by
the need to mainﬁain.the integrity of the Parliament is a

question of great public importance.

As the contemﬁt powers of the Parliament and of Superior
Courts were born in the same period and for the =same purpose
it is of interest to compare decisions of Courts in handling
contempt of céurt.matteré. In-Gallagher v Durack 152 CLR
p.238 the late Mr Justice Murphy'saidf

"The law of eriminal contempt in
scandalising the courts is so vague and
general that it is an oppressive limitation
on free speech. No free socciety should
accept such a censorship. The absence of a
constitutional guarantee does not mean that
Australia should aceept judieial inrcads
upon freedom of speech which are not found
necessary or desirable in other ecountries,
At stake 1is not merely the freedom of one
person; it is the freedom of everyone to
comment rightly or wrongly on the decisions
of the courts in a way that does not
constitute a clear and present danger to
the administration of justice.

In Bridges v California 1941, 314 US 252 the United States

"Supreme Court stated:

"The substantive evil must be extremely
seriocus and the degree of imminence
extremely high before utterances can be
punished."

The minority, in addressing the history of the contempt

powers said,

"as in the exercise of all power it was
abused. Some English judges extended their
authority for checking interferences with
judicial business actually in hand, to 'lay

by the heel’ those responsible for
fscandalisging the court', that is, bringing
it into general disrepute. Such

foolishness has long since been disavowed
in England zsnd has never found lodgement
here,"
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If one exorcises-the word court and replaces 1t with the
worgd Parliament it is clear thabt the same principles should

be applied.

In Gallagher's case and in Vietoria v BLF (1981~2) 152 CLR

25 at p.9% the High Court held that %o constitute a contempt

the Acts charged must have a real and definite tendency as &
matter ‘of practical reality to iInterfere with the functions
of the Court.

It is my view that the House of Representatives’ should not
find that a contempt has been commibtted unless it is
satisfied beyond reasonable doubt that the publications
complained of caused or were likely {0 cause a substantisl

interference with the functions of the Commitiee.

This approach is . consistent with the well-established
proposition that the Parliament should use its contempt
powers only when it is essential to provide necessary

protection for the House or for one of its Commitiees,

(May E., Parliamentary Practice, 20th Edition, paragraph

143, Rehort of Select Committeé on Parliamentary Privilege
H.C, Paper, para. 124, Joint Select Committee on

Parliamentary Privilege, June 1984, para. 6.13}.

On the evidence presented %o the Committee I am hot

satisfied that the publications complained of caused or were

likely to cause, a substantial interference with the
funetions af the Joint Select Committes on
Telecommunications Interceptions, Indeed, the evidence of

the Chairman of the Committee, Mr $. Martin, MHR, is to the

contrary,
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For the reasons outlined I dissent from the majority report
of the Committee, ' '

P,R. CLEELAND

Member for McEwen
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DISSENTING REPORT OF THE HON MICHAEL HODGMAN QC MP

1. I dissent from Recommendation 2 of Paragraph 33 of
the Report. I am of the view that the Committee of Privileges
should have proceeded to dispose of the matter, and that it
was unnecessary for the Committee to ‘seek the guidance of the
House as to its attitude to penalties'. The House saw fit to
refer the matter of complaint to this Committee; we have
conducted a detailed and lengthy Inquiry; we have made all
necessary findings of fact, and, for my part, I find it
demeaning that the Committee should want to go back to the
House seeking some sort of a.lead on the question of penalty.
I would have proceeded to recall the three persons in guestion
to show cause why they should not be dealt with, and to be
given the opportunity to be heard on their own behalf, or

through Counsel, on the guestion of penalty.

2. I strongly dissent from Paragraph 35 of the Report.
The three witnesses who refused to provide certain crucial
information requested by the Committee were all well aware of
the seriousness and gravity of their actions. They had the
benefit of advice from two of the most eminent Counsel in
Australia, and having heard the position carefully and fairly
expressed with clarity and precisicon by the Chairman of the
Committee ~ they deliberately chose to ghstruct the Committee
in its Inquiry. I am firmly of the view that the Committee,
having witnessed these most serious contempts during the
actual Inguiry, should not now decline to make recommendations
to the House on the question of penaity. To do so would be
weak and inexcusable. The contempts were deliberate and
occurred - in the face of the Committee. As with a contempt
of Court, the matter could have been dealt with instanter.
Alternatively, the Committee could have taken the action of
advising those concerned that they would, at a time and place
to be fixed, be called upon to show cause why they should not

be committed for contempt.
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Sadly, the Committee had neo alternative - in the ‘
proper performance of its duty - but to call upon the three
witnesses to show cause, and to be heard on their own behaifr
or through Counsel, on the vital question of penalty.

In my judgment, to now remit this matter back to the
House (aven with the recommendation that the House refer the
matter back to the Committee for the consideration of an
appropriate penalty) is an abdication of our fundamental
responsibility. I do not relish having to adjudicate as to
the appropriate penalty to be applied in the case of each of
the three persons councerned, but if T am not prepared to
perform my duty, however painful that might be, I should not
remain a Member of the Committee - let alone heold the office
0f Deputy Chalrman of the Committee. 1 have served on this
Committee from 1976 to 1980 and from 1983 to the present date,
a total of over eight years. In additioﬁ to my service in
this Parliament I served for three years on the Privileges
Committee of the Legislative Council in the Parliament of
Tasmania. I am not prepared to be party to a recommendation
which passes the responsibility back to the House, with at
least the possibility that the House = with its great pressure
of business'* might fail £o act., It would be a monstrous
injustice if this matter were held over to the Budget session.
It would be grossly unfair to the_three persons concerned, and
would warrant the condemnation of all right thinking people on
the fundamental premise that 'Justice delayed - is justice
denied'. From the point of view of the Commit£ee, and its
standing, it would be a damning indictment of us. The

Committee would be demeaned.

The position is all the more difficult, bearing in
mind the comparatively small range of penalties available.
(I take the view that the Parliamentary Privileges Bill, which

has just passed the Parliament, can not apply in this case).
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The Committee can recommend imprisonment = but has no power to
impose a fine. The Committee can recommend the withdrawal of
the Parliamentary Press Qaliery passes of the three persons
concerned for whatever period of time is considered
appropriate. The Committee can recommend that the persons
concerned be reprimanded, or that the House, in order to
maintain its dignity, take no further action.

For my part, all the aforementioned penalties are
open at this point of:time. I wish to hear what the three
persons concerned have to say on their own behalf - eithér
personally or through Counsel. As I am not prepared, at this
stage, to exclude any of the penalty options - including
imprisonment - I give no indication whatsoever as to what my
ultimate conclusions may be. That will depend, to a large
extent, on what is put on behalf of the three persons
concerned when they are summonsed back before the Committee
and the attitude they display to the Committee at their next

appearance.

For the above reasons I would have proceeded to
dispose of the matter in accordance with the principles of
Natural Justice, and after giving the three persons concerned
the fullest opportunity to put everything they wished before
the Committee. I do not need, nor would I seek to rely upon,
a recommendation from the House referring the matter of
penalty back to the Committee. The House has appointed this
Committee to act on its behalf. The House gave us a job to
do -~ and we should proceed to do it. Our proper course of
action was to fully complete the function entrusted to us, and
to recommend to the House the appropriate penalties to be
imposed ~ however painful and unpleasant that might have been.
I express my profound disappointment that the majority of the
Committee has not seen the enormity of the conseguences of the

action it has proposed. It is almost as if the maiority of
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the Committee is seeking the reassurance of the House before
taking the final step of performing its duty, however
distressing, of recommending the penalty to be imposed on each
of the three persons concerned. Reassurance from the House
was neither necessary - nor desirable. We should have had the
courage to make the appropriate recommendations on penalty,
and to be judged, in turn, by our peers ~ and the people of
Australia, To the extent that we have failed to bring this
matter to finality, and failed to articulate the penalties to
be imposed on the three offenders, I believe we have failed
the House, and let down the Parliament. '

HON. MICHAEL HODGMAN QC MP
Deputy Chairman

.6 May, 1987
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DISSENTING REPORT OF MR R.E. TICKNER, MP

I diésent from the report of the committee. I believe it is
founded on a misunderstanding of the role of the committee when
considering an alleged breach of privilege or contempt.

I acknowledyge as accurate the often guoted summary of section 49
of the Australian Constitution to the effect that Parliament hasg
been strictly limited to the powers, privileges and immunities of
the House of Commons as at 1 January 1901, the date of
establishment of the Commonwealth (see page 3 of the memorandum
from the Clerk of the House - Appendix 2 of the majority report,
glthough I note that since the inguiry was completed legislation
has been pagsed in this area - and see below).

However, 'this is not to say that a recurrence now, or in the
future, of any act or omission which is the same or very similar
to acts or omissions held by the House of Commons to be contempts
in the years before 1901 must be determined in the same way. It
is the power to punish contempts which is inherited, the
application of the power is for the judgement of the House,
usually in light of adyice from the Committee of Privileges.'
{See memorandum from the Clerk of the House - Appendix 2 to
report of main committee, emphasis added).

I believe that in deciding the application of the law of
privilege and contempt to the present case I should have regard
to a number of matters:

Firstly, the principles of natural justice do not operate before
the Privileges Committee and despite the passage through the
Parliament of the Parliamentary Privileges Bill consequent upon
the recommendations of the Joint Select Committee on
Parliamentary Privilege, Parliament is still in effect the
presecutor, judge and jury in matters of privilege.

I note with approval that for the first time in the history of
the House counsel were able to tender limited advice t¢ a witness
hefore the Committee of Privileges of the House. I note also with
approval that for the first time since Federation the committee
has met in public.

I do, however, consider these minor improvements to be totally
inadequate in protecting the rights of witnesses and accused
parties in privilege matters.

I note that although the committee resolved to exclude hearsay
evidence, this area of law is difficult to apply in practice and
there were in my opinion a number of occasions when questioning
ventured into the realms of hearsay and had the effect of asking
irrelevant guestions, or questions of dubious relevance, about
the private lives of withnesses before the committee.
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T refer to the Clerk's memorandum: it is my view that in deciding
the application ¢f the law of privilege in the area of
publication of a leaked committee report regard ought to be had
t0o the practice of the United Kingdom Housge of Commons. While
there is no automatic application of Commons practice, in my
view, we can gain some very useful insights from the House of
Commons. The United Kingdom House of Commong Committee of
Privileges in 1985 made detailed recommendations for the
consideration of such matters and recommended a new mechanism
which provided, inter alia, that when such problems arise -

', the committee concerned should come to a conclusion as to
whether the leak was of sufficient seriousness, having
regard to various factors, to constitute substantial
interference, or the likelihood of such, with the work of
the committee, ©r the functions of the House;

. 1f the committee concluded that there had been substantial
interference or the likelihood of it, it should report to
the House and the special report would automat1cally stand
referred to the Committee of Privileges, and

. if the Committee of Privileges found that a serious breach
of privilege or contempt had been committed, and confirmed
that substantial interference had resulted or was likely
and was contrary to the public interest, the committee
might recommend that appropriate penalties be imposed on
members or other persons.' {Sge Clerk‘'s memorandum) .

On 18 March 1986 the House of Commons ddopted the proposed
mechanism.

The first case to be dealt with under the new procedures involved
a report in The Times revealing contents of a draft report on
radicactive wastes prepared by the Chairman of the Environment
Committee.

The Environment Committee examined the matter, and reported to
the House that the publication had caused serious interference
with its work. The report stood referred to the Committes of
Privileges which heard evidence from the Chairman of the
committee, and from representatives of The Times. By a majority
of 11 to 1, it agreed that damage was done by the leak and that
this constituted substantial interference, and it found that a
serjous contempt had been committed by both the person who was
responsible for the disclosure, who remained unknown, and by the
journalist and by the editor.

The committee rejected an argument that the publication was in
the public interest, observing that the interests of The Times
were being equated with the public interest the journalists had
been c¢laiming to uphold. The committee recommended the reporter
be suspended for 6 months from the parliamentary lobbies and that




81.

same period. The report came before the House for consideration,
but the House did not agree with the recommendations, resolving
instead:

' That this House takes note of the First Report of the
Committee of Privileges; believes that it would be proper
to punish an honourable Member who disclosed the draft
report of a select committee before it had been reported
to the House; but considers that it would be wrong to
punish a journalist merely for doing his job.*®

(See Clerk's memorandum).

I adopt for present purposes the views of the House ¢f Commons
and the mechanism adopted by the United Kingdom House of Commons
Privileges Committee and subsequently by the Commons itsgelf:

I note also that the Commons mechanism concerning committee
material follows in part from a 1977 inquiry of its Committee of
Privileges and the subseguent resolution of the Commons of

6 rebruary 1978, agreeing with the recommendations of the inquiry
to the effect that -

'the House should follow the general rule that its penal
jurisdiction should be exercised {(a) in any event as
sparingly as possible and (b} only when the House is
satisfied that to exercise it is esgssential in order to
provide reasonable protection for the House, its Members or
its officers, from such improper obstruction or attempt at or
threat of obstruction as is causing, or is likely to cause,
substantial interference with the performance of their
respective functions.'

It is clear to me that on.the application of the law of privilege
according to current circumstances the whole case in the matter
before the committee simply has NO foundation and the bagic
prerequisites of breach of privilege or contempt have not been
made out,

Mr Martin said in his letter dated 26 November (see Appendix 3 of
main report}) and in evidence before the committee that he did not
believe that ’‘publication of the resultant revelations would in
any way intimidate a member of the committee' or in any way
impede the committee‘'s work.

Thus as Mr Martin has advised that the matter did not obstruct or
impede his committee, this case would fail the test now applied
in the United Kingdom and would not even ¢go to the Committee of
Privileges.
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Thus it fellows that all attempts to insist that journalists
disclose their sources were in my view guite unwarranted and had
effective legal representation been permitted this fact would I
believe have been peointed out to the commlttee.

It follows from all this that I do not find that the various acts
of publication revealincg the confidential deliberations
constituted contempts by Messrs G. Greene, A, Fewster and

4. Cockburn. To conclude otherwise as the committee has done
without affording to the journalists concerned the legal
representation which would be taken for granteé in a court of law
is in my respectful view reprehensible,

It is in relation to disclosure to these persons of the contents
of the report and the subsequent denial of this leak {under ocath
or affirmation) to the committee that I find the greatest cause
for concern. Regrettably the source of this leak or the name of
the person or persons who lied to or misled the commlttee has not
been ascertained,.

I note that Mr Fewster gave evidence on 5 March 1987 that 'it is
guite clear that I gid not get any information from the staff of
the committee, except that I am not going to say whether I did
from Mr Gibson or not' (transcript p.278).

I adopt the views of the majority report on the evidence of

Mr Gibson and it follows from this that a cioud has been placed
over the heads of the members of the select committee. It will be
obviocus to all that any member responsible for the leak has
thereby and by viture of their subsequent compounded deceit
inflicted damage on the institution of Parliament and the
reputations of their fellow parliamentarians. It is this person
or persons who is or are at fault in this matter and not
journalists who have in my view given truthful evidence on ocath,
and conducted themselves honestly and with integrity in
accordance with the professional rules-governing their calling.

I note the following cases of 3ournallsts ref331ag to reveal
their sources and action taken as a result:

The Daily Telegraph Case (18713

My David McNicoll refused to name a source {there had been a leak
from the Committee of Privileges itself). The report only
records -

'The committee takes a serious view also of the repeated
refusal of Mr McNicoll to state the source of the reports
received by his organisation’,
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The Sun Case (1973):

Mr N. Q'Reilly had written é report giving details of a draft
report of the Prices Committee, The Committee of Privileges
report records only that Mr O'Reilly -

... informed the committee that a copy of the draft report
had been shown to him on the morning of ... but declined to
name the persen who had made the report available'

No action was recommended on Mr DO'Reilly‘s refusal.
The National Times Case (1984);
The Senate Committee's report reccords inter alia merely:

*The Committee asked whether the Fairfax witnegses would
reveal their sources of information ... Neither Mr Toohey nor
Ms Bacon would answer any questions in relation to sources

1

=s e o

I am therefore reinforced in the view that in my respectful
conclusicn the committee is at odds not only with the House of
Commons but also with the practice of the Australian Parliament
in such cases.

I note the committee’s recommendation that the House ‘considerx
and make decisions on the many important issues concerning
privilege and contempt on which the Joint Select Committee on
Parliamentary Privilege made recommendations in 1984.

I endorse this view but believe it requires elaboration. The
public¢ and the media may have been given a false sense of
security as a result of the passage of the Parlzamentary
Privilegeg Bill through the Parliament.

The epactment of this Bill does little to improve the law and
practice of the House as it applies to cases such as the one at
hand. The only changes that would have an impact on cases such as
this are the power to impose a longer jail sentence on an
individual and the new power to impese a fine on a corporation or
individual,

Parliamentary privilege as currently practiced in the Australian
Parliament is in my respectful view an anachronism. Nothing will
change until the Parliament accords to those threatened with an
assertion of breach of privilege minimum standards of natural
justice. The mechanism for removing this obvious injustice and
embarrassment to the Parliament is for the House to pass the
resclutions tabled by the Attorney-General on the occasion of his
second reading speech on the Parliamentary Privileges Bill. T
urge that this be done as a matter of urgency.
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My dissenting view is not intended to reflect on the sincerely
held views of other members of the committee but I do not shirk
from my responsibility to express my equally sincerely held
outright opposition to those views which I consider, in various
respects, out of step with the past practice of the Australian
Parliament, the practice of the House of Commons and with
informed and congidered public opinicon.

I would hope that this report on this reference of the committee
will stimulate the public and media debate necessary to achieve
this long overdue law reform.

ROBERT E. TICKNER, MP

12 May 1987




