THE PARLIAMENT OF THE

COMMONWEALTH OF AUSTRALIA

HOUSE OF REPRESENTATIVES

STANDING COMMITTEE ON PROCEDURE

35TH PARLIAMENT

THIRD REPORT

THE PUBLICATION OF TABLED PAPERS

NOVEEEER fégbcm




© Commonwealth of Australia 1988
ISBN 0 644 08142 2

THE PARLIAMENT OF THE
COMMONWEALTH OF AUSTRALIA
PARLIAMENTARY PAPER

No. 26 20F (g

Qrdered 1o be printed
by suthorlty
I8N 0727-4181

Printed in Australia by R. D. RUBIE, Commonwealth Government Printer, Canberra



Terms of reference of the committee

To inquire into and report on the practices and procedures of the
House generally with a view to making recommendations for their
improvement oxr change and for the development of new procedures.

Members of the committee

Chalrman: Mr J G Mountford, MP
Deputy Chairman: Mr D M Cameron, MP
Members: Mr E C Camercn, MP

Mr R F Edwards, MP

¥r A ¥ Lamb, ¥P

¥r E J Lindsay, RFD, MP

Mr P C Millar, MP

The Hon. G G D Scholes, MP

Secretary: Mr M J McRae







THE PUBLICATION OF TABLED PAPERS.

INTRODUCTION

1. On 23 Pebruary 1988 Madam Speaker wrote to the Chairman of
the Standing Committee on Procedure suggesting the committee
consider the qguestion of the publication of tabled papers and
report to the House in due course. In her letter, Madam Speaker
referred to:

. the recent decision of the Senate to replace its standing
order 362 (similar to House standing order 320 with a
standing order that would authorise unrestricied
publication of all papers tabled in the Senate;

. the differing practices of the Senate; and

. the views of the Joint Select Committee on Parliamentary
Privilege on the issue.

A copy of Madam Speaker’s letter is at Appendix 1.

2. At its meeting on 23 February 1988 the Procedure Committee
resolved to inquire into the publication of tabled papers. It
also requested the Clerk of the House to submit a paper on the
issue. A copy of the Clerk's paper is at Appendix 2.

TRE CURRENT POSITION

3. During the course of a session of the Parliament many papers
are tabled in the House and, subject to adequate copies being
available and cextain distribution guidelines, the vast majofity
of these are made freely available to Members and others.
However, where it is thought thaf'certain papers may contain
actionable material their release (publication) by officers of
the House is restricted.




4, The Clerk’'s paper details the background to the issue. In

brief, section 11 of the Parliamentary Privileges Act 1987

provides for absolute privilege for the publication of tabled
papers by officers of the House to Members of the House. It does
not extend absolute privilege to wider publication by Members or
officers. Where it is thought a paper may contain actionable
material and wider publication is considered necessary, a motion

is moved authorising publication of the document in accordance

with the provisions of the Parliamentary Papers Act 1908. Over
recent years an average of 14 such motions have been agreed to by
the House each wyear. The House has declined to authorise

publication of a paper.

5. Also, under the provisions of the parliamentary Papers AcCt,
where the House has ordered a paper to be printed the House is
deemed, unless the contrary intention appears in the order, to
have authorised the Government Printer to publish the paper. That
protection, however, has been considered to apply only to a paper
bearing the imprint of the Government Printer that it is a
parliamentary paper (usually some time after the oxrder is made)
and not to the publication of the paper in any other form.

6. Obviously, there are cvases where the gunestion of whether
papers contain actionable material arises and the House has not
authorised publication.

Standing order 320 provides:

328. All papers and documents presented to the
House shall be considered public. Papers not
ordered to be printed may be inspected at the
cffices of the House at any time by Members, and,
with permission of the Speaker, by other persons,
and copies thereof or extracts therefrom may be
made .,

This committee sees a possible contradiction in the terms of the
standing order (see below) but, as is pointed out in the Clerk’s
paper, the standing order has not been seen to represent an

authorisation of publication in the terms of the Parliamentary
Papers Act.




7. Where there is some qguestion as to the contents of a paper,

coples provided to Members are stamped as follows:

HOUSE OF REPRESENTATIVES

- This document was provided to a.Member in
accordance with the provisions of subsection
11(1) of the Parliamentary Privileges Act 1587
which provides that no action, civil or criminal,
lies against an officer of a House in respect of
publication to a Member of a document that
has been laid before a House. o

Clerk of the House of Representatives

8. If a request is received for access to, or copies of, such a
paper from a person other than a Member, the paper is examined to
ascertain whether it is thought to contain statements which may
be regarded as actionable. Advice may be sought on the matter.
Information may be sought as to the purposes for which the
enguirer seeks access to a copy. The Speaker’'s decision on the
matter has been sought. In some cases papers are not made
available to persons other than Members because the scope of
absolute privilege is strictly limited.

THE COMMITTEE’S DELIBERATIONS

9. In examining this matter the Procedure Committee considered
two main questions:

. should absolute privilege be extended to
the publication (inciuding re-publication
by persons possibly outside the
parliamentary sphere} of all tabled

papers to any person; and

. should standing order 320 be revised to

remove possible ambiguities.




Extension of absclute immunity

10. In considering this matter in its 1984 report the Joint
Select Committee on Parliamentary Privilege considered that there
should be no doubt about tHe'proteCtion given to an officer
handing out a paper to a Member or soméone”acting on the Member's
behalf and that absoiute:immuhity_shoﬁld'¢0§er this matter. It
added however that it did nqt believe that the privilege should
be extended to apbly to other persons as;it.Was L. .very
reluctant to make any recommendations COﬁcérning abgolute
privilege that might have the effect of extending its protection
beyond the borders of what we Tregard to be fundamentally
necessary for the workings of thé'Parliament'l. Section 11 of the
Parliamentary Privileges Act reflects the recommendation of the
Joint Committee. '

11. The criticisms of the present arrangements and the arguments
for and against extension are set out in detail in the Clerk’s
paper. The committee considered these argumeﬁ%s and the recent
action taken by the Senate. The committee also sought the views
of the Leader of the House and the Manager of Opposition Business
on the guestion. Neither supported a change to the existing
arrangements.

12. Having considered the issues and whilst appreciating that
there are benefits in adopting a provision to provide a blanket
authority for the publication of all tabled papers, the committee
has concluded that the current arrangements should be retained
and that a positive action by the House should be required if it
is proposed to authorise full publication of any paper thought to
contain actionable material.

1. PP 219 (1984) 62




13. It is agreed that Members must have free and ready access to
all papers tabled but in the Committee’'s view, and whatever. other
claims may be made for the process, it is not absolutely
essential to the functioning of the House that absolute privilege
- be extended to the general publication of all tabled papers.

14. Unrestricted publication with absolute immunity carries with
it the risk of damage to individuals and groups by repeated and
malicious publication beyond the parliamentary sphere, and this
risk is considered to outweigh the benefits of unrestricted
publication of the documents in question. The committee believes
that the present arrangements whereby a positive publication
order by the House is required to grant absolute immunity should
be retained. Under these arrangements the interests of the House,
and its Members, are recognised, the wider public interest in the
free publication of papers is served -(because ‘in most cases
publication motions will be carried), but the dangers of misuse
are lessened.

15. It must be remembered 'thaﬁ: this  is .hot'_h__matﬁet of
restricting acceéé_by;the:pkess énd-ﬁublic-to only those pépers
that have a publication order. The papers at issue are a very
small proportion of thbsé tabled eéch”éession and, in practical
terms, there will be wvery little restriction on. the access to
papers tabled. Reports of inquiries and so on will presumably
continue to be published by authority. The category of
questionéble papers not authorised is, in practice, 1likely to
consist largely of documents of a more diverse; perhaps.evén
incidental character, often tabled during other proceedings.

Adeqguacy of standing order 320.

l6. As the Clerk points out in his paper various interpretations
can be placed on the wording of standing order 320 and the
committee believes that there is a possible contradiction between
the first and second sentences. The second sentence could be
regarded as gualifying the first, ancillary to it or, as the
Senate Procedure Committee report observed, it may also reflect
the state of technology in these matters in 1901.




17. " The committee believes that the standing order should be
reworded to remove possible ambiguities and to reflect the
conclusions of this report. That is, that with respect to those
papers not authorised for publication nor ordered to be printed,
access to non Members be subjected to the discretion of the
Speaker (subject to any direction by the House) wherxre it is
considered they may contain actionable material. It must also be
borne in mind that there may be practical reascons for restricting
access to or the copying of papers presented such as size,
guality of print, condition of paper etc. These are matters which
do not really fall within -the jurisdiction of this committee.

Recommendation

It .is therefore recommended that standing order 320 be omitted
and the following standing order substituted: '

Papers and documents presented to the House
and not authorised for publication or ordered
to be printed may be made available to Members
and,; with the permission of the Speaker, may
be linspected by other persons oxr. copies
thereof or extracts therefrom may be made.

JOHN MOUNTFORD
Chairman

Parliament House
22 November 1988
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APPENDIX 1 - MADAM SPEAKER'S LETTER OF 23 FEBRUARY 1988

HON. JOAN CHILD, ms

PARLIAMENYT HOUSE
CANBERRA 2600

2 3 FEB 1988 THEL. {0§2) 726383

Mz J G Mountford, WP

Chairman

House of Representatives Standing
Committee on Procedure

Parliament House

CANBERRA ACT 2600

Dear ¥Mr Mountford

In LtS f;rst report of the 63rd Session the Senate
Procedure Committee recommended that standing order 362
(similar to House standing order 320) be replaced by a

standing order that would authorise the unrestricted

publication of ‘all papers tabled in the Senate.

The Senate agreed to the amendment to standing orders
last Friday. In the course of the Senate debate the
differing practices of the House and the Senate
regarding the . distribution of tabled . papers were
referred to. As you may be aware, where it is thought
certain papers may contain actionable material their
reiease by officers of the House is restricted.

This is an important issue and one on which the Joint
Select Committee on Parliamentary Privilege commented
in 1984, That committee expressed a reluctance to
recommend any changes that might extend the protection
of absolute privilege beyond the bhorders of what it
regarded as fundamentally necessary for the worklngs of

Parliament,

I would be_pleased'if the Procedure Committee could
consider this matter and report to the House in due
course.

Yours sincerely

A/
SPEAKER
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APPENDIX 2 - NOTES PREPARED BY THE CLERK OF THE HOUSE
21 APRIL 1988

PUBLICATION OF TABLED PAPERS

These notes have been prepared;fcr_éhé information of the
Procedure Committee and are structured as follows:

. summary
definitions
. papers authorised for publication
. papers not authorised for publication
. agssessment of the current situation
. the extension of absoclute immunity
- policy considerations
- practical considerations
. adequacy of the standing orders

SUMMARY

The overwhelming majority of tabled papers are distributed
{pubklished) freely to Members and others (within approved
guidelines concerning the numbers of copies that can be supplled
and so on). -

The publication of all tabled papers to Members is,absolutely
privileged, but in respect 0f some papers, because of concerns
that they may contain defamatory material, if it is considered
that they should be publxshed w1dely, motions are moved to-
‘authorise publlcatlon :

The effect of such motions is to confer absolute immunity in
respect of the publication of such papers to other persons, for
example, media representatives.

In practice the effects of the present arrangements include:

. the need (and the ability) for separate decisions to be made
in respect of individual tabied papers contaln;ng materlal
that may be actlonable,

. the fact that some papers which contain material that may be
actionable, if a 'publication authority’ motion is not agreed
to, may not be given to persons other than Members (at least
not with absolute immunity). :

The Senate has recently taken action to amend its standing crder
362 so as to provide a blanket authoritv for the publication of
all tabled papers.

The committee has the general issue before it and, in particular,
the question of whether it should recommend the adoptlon of
procedures to provide that absolute immunity should apply to the
publication of all tabled papers to persons other than Members.
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These notes identify the problems with the present arrangements.
They then deal with the issue of extending absolute immunity and
they refer to the wider policy considerations that should be
recogn;sed.

The general conclusion we have reached is that whilst the
extension of absclute privilege would overcome problems with the
present arrangements, a test of necessity should be applied to
any proposal to extensd the ambit of absolute privilege. If this
test is applied, it is considered that the arguments for
extension fail - the change is not essential for the performance
of the functions of the House or its Members.

DEFINITIONS
For the purposes of this paper -

'tabled papers’ will be taken to refer to those papers - whether
reports, notes, correspondence or other documents - tabled by
Ministers or other Members which are not ordered by the House to
be prlnted as parliamentary papers. The category of ‘tabled
papers’ may be further broken down into those papers the
publication of which is authorised by the House, and those not
authorised for publication. For present purposes parlxamenpary
committee reports and papers presented to committees are not
included, as particular considerations and procedures apply to
them.

‘publication’ will be interpreted as meaning the making known of
matter after it has been written to some person other than the
person of whom it is written (Gately on Libel and Slander, 7th
edition, London 1974, p. 103). The word has a wide meaning. It
goes beyond the writing or printing of matter and encompasses
other acts which convey the matter to the person or persons to
whom it is communxcated

'absolute privilege’ and ‘gualified privilege’ are described
generally and distinguished as follows:

"In certain situations, the law allows one to speak and
write without restraint, even at the expense of
another’s good name and character. These are called
Privileged Occasions. Privilege attaches not to content,
but to occasion or form. What a member of Parliament
says on the floor of the House is privileged, but
repetition of the same words outside is not....
Privilege is admitted in title of a variety of
individual and social interests which are deemed of
sufficient importance to displace the countervailing
claim to protection of reputation. The interest may be
valued so highly that policy requires the writer or
speaker to be completely immune regardless of his
motive in giving currency to the defamation. More
frequently, however, the interest is of lesser weight in
the scale of social values, and prevails over the
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plaintiff’s only if the deferdant was using the occasion
to further the interest which the law regards as worthy
of. protection. In such cases, the privilege is nct
absoclute but qualified, in the sense that it is
forfeited by abuse. (J.G. F‘anlng, The Law of Torts, ﬁth
Edn, Law Book Co, 1983, p.527-3. : :

PAPERS AUTHORISED FOR PUBLICATIOH

Sectlon 2 of the Parllamentarv Pzrers Act 1908 provides, inter
alia, that it shall be lawful fcor :the Zenate, the House of
Representatives or a joint.sitt;"g to authorise the publlcatlon
of any document laid before it. Ssction 4 provides that -

No action or proceeding, civi. or criminal, shall lie
against any person for publisiing any document. or
evidence published under an authority given in pursuance
of section 2 or deemed by sec:iion 3 to have been given. .

The effect'of theSe'proVisions_is <o confe: absoiute privilegé.

When it is_conszdered that a doc_*ent to be tabl@d contains
actionable material, and 1f it iz Zeit that the document ought to
be able to be distributed extensively - or.at least to persons
other than Members - with absclu:zs nr*vmxege a motion is moved,

usually in the following terms:

That this House, in accordancs with the provisions of
the Parliamentary Papers Act 1908, authorises the
publication of the... ' :

It should be noted that the praczice is not to authorise any
particular person or persens to Zo the "publishing’, nor is it
the practice to specify to whom 2 document may be published. The
motiong moved are thus couched in very broad terms in respect of
both the ’‘publishers’ and the recipients. It is considered that
the authorifty given by these motiocns would not be held to have,
retrcspective effect - it might not, for instance, be held to
protect the publication of any defamatory material before the
moticn is agreed to. (Section 16 of the Parliamentary Privileges
Act 1987 is however relevant on_this_point,) )

It should be noted that section 15 of the Paxl;amentary
Privileges Act also provides that publication of a document
pursuant to ar order of a House (or a committee). is a 'proceeding
in Parliament’. This means that such acts cf publlcatlon are
absolutely perlleged

In terms of the éxtent of protection after the motion is agreed
to, it is considered that there is no doubt that what may be
regarded as the 'official publication’ of the document would be
protected, for example, the handing out of copies by staff of the
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Parliament to persons who ask for them, such as media personnel.
Because of the very broad terms of the moticns usually moved,

ig considered that other acts of publication or re- publxcat;on
would also be-held to be absolutely privileged. If however these
acts of publication were only of -incomplete versions ‘or ‘parts of
the document it could well be held that absclute privilege did
not apply - the law in force in the ACT would, for 1nstance, seem
to reguire this.

PAPERS ROT AHTHORISED OR ORDERED FDR PUBLICATION :

The majority of tabled papers are not authcrxsed for publication.
There -is no need for such motions, as most documents do not
contain defamatory statements. Over the years however some _
documents have bheen tabled which ‘have contained such statements,
but motions to authorise publication have not been moved. 'In some
cases this would be because the practice of using such motions
had not been established at the time the papers were tabled.

Staff members handing out copies of papers containing defamatory
material are performing ‘acts of publication’. The act of
publishing to a Member a document that has been laid before a
House is absolutely privileged. Section 11 of the Parliamentarvy
Privileges Act 1887 provides that no action, ecivil or criminal,
lies against an officer in respect of such a publlcatlon

If the publication of a paper has not been authorlsed or ordered
and if it is handed (published) to persons cther than Members, a
potential liability arises. At present it is considered that
absolute privilege does not apply but, depending on the
circumstances, qualified privilege may be held to apply. There is
no case law of which officers of the House are aware which is
directly relevant to this point. In practice this issue arises
‘only in respect of a small proportion of the papers provided by
staff of the department. If a reguest is received from a person
other than-a Member for a copy of a tabled paper about which
there -is some doubt then, typically, two steps follow. First, the
paper will be examined to ascertain whether it is thought to
contain statements which may be regarded as defamatory. Secondly,
information may ke sought ‘on the purposes for which the perscn
wishes to be given a copy of or access to the: ‘paper, as-this is
relevant, to the decision taken. For example, a favourable
decision may be given if the person is engaged in bona fide
historical research In scme cases the material may not be made
available. ' S g : ' '

House of Representatlves standlng order 320 prov1des¢

All papers and documents presented to the House shall be
considered public. Papers not ordered to be printed may
be inspected at the offices of the House at any time by
Members, and, with permission of the Speaker, by other
persons, and copies thereof or extracts therefrom may be
made.
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This standing order has not peen considered to represent an
authorisation of publication in terms of the Parliamentary Papers
Act, and so it has not been seen as extending absoclute privilege
to acts of publication which may take place in respect of all
tabled papers . (House of Representatlves Practlce, B. 545).

On 19 Februaxy 1988 the Senate agreed to a new standing order 362
which provides:

The publication 0f each document laid upon the table:of
the Senate is authorised by this Standing Order

Before thxs the Senate standlng crder was virtually identical to
House standing order 320. Even when the provisions of the
standing orders were the same however it is understood that there
had been differences in approach, with the Senate off;cers taklng
a freer attitude to the distrlbutlon of - papers.

ASSESSMERT OF THE CURRENT SITUATIOH
Thrae main cr;txcxsms of the present arrangements may be made---

(a) here is now. a dlfference in the standing orders, as
well as the .practice, between the Houses. Thig may be
seen as undesirable in principle, and confusing for
persons anOlVEd

Agalnst th;s lt may be argued that there is no
overriding reascn for the arrangements to be identical,
especially if the matters of principle are vxewed
dlfferently and con51dered Aimportant enough,'

(b)~That it -is wrong: that, in respect of certaln papers,
officers should have to consider reguests on an-
individual basis, leading them in some cases to decline
to make papers available to persons other than Members,
or, if it is decided to make a paper avallabler for some
rlsk to arise. ; K .

The assessment of requests can be an inconvenience, and
if a person seeking access to, or a copy of, a paper is
refused they would presumably regard-themselves as at
least inconvenienced. Whilst there is & possibility of
suit or prosecution if a paper containing defamatory
material is published to a perscon other than a Member
without authorisation, in practice only a small
percentage of tabled papers is involved, and' the
possibility of action in respect of such acts of
publication may be seen as so remote as to be
negligible. Further, as the general law is understood,
in the unlikely event of action arising, the department
as the 'employver’ would presumably be joined in any
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action and could be held to be’ v;carlously liable for
actions performed by employees ln the course of the;r
employment. . .

(c) It may seem contrary to the spirit-of-the'standinq' :
orders - 'papers and documents ...,shall be considered -
public’ - that there should be any impediment to the
free dissemination of papers tabled in the Parliament,
whatever they contain. It may be argued that they have
been placed in the public domain, and access and
circulation should be unfettered :

wWhilst the general purPOSe of tabllng papers may be to
make them public, papers may be tabled which ‘contain
unfair or baseless statements, and it may be seen as
wrong in principle to confer absolute immunity in
respect ¢f the publication of such papers to any degree
wider than necessary for the immediate purposes of the
functioning of the Housge. The Joint Select Commxttee on
Parliamentary Pr1v119ge took thls VLew. '

Having reflected rupon the adequacy or otherwlse of the present
arrangements, the committee may wish to consxder the desxrabllxty
of various changes that could be made.-

THE EXTENSION OF ABSOLUTE IHHﬁNITZ

One option is to provide that absclute privilege, ‘which is
usually limited to publication of tabled papers to Members,’
should also apply to the publication of any tabled paper to any
person. This would ‘presumably be restricted to entire papers and
not apply to extracts from or abstracts of papers. The policy and
practical cons;deratlons lnvolved in thls matter should be
considered. : :

Policy considerations

It could be argued that such a change would be in the wider
public interest, in terms of the unrestricted and unchallengeable
dissemination of tabled papers which could be presumed to be of
some level of public interest. This action would be seen to be in
conformity with the first sentence in standing order 320, viz:
'All papers and documents presented to the House shall be
considered public’. R

The committee will recognise however that_the extension of
absclute immunity, whether related to the Parliament or other
institutions, is a very serious matter in terms of the rights of
citizens. This fact is nicely put 1n the followlng extract from 2
decision of Mr Justxce Evatt.

Absolute immunity from the consequences of defamatlon,
as Mr E.E. Wllllams wrote in 1909, U
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‘is so seriocus a derogation from the citizen’s right to
the S5tate’s protection of his good name that its
existence at all can only be conceded in those few cases
where overwhelmingly strong reasons of public policy of
another ‘kind cut across this elementary right of civic
protection; and any extension of the area of immunity
must be viewed with the most. jealous suspicion, and
resisted, unless its necessity is demonstrated’ {25 Law

Quarterlx Review p. 200)._

Extension of the prmvxlege by reason of analogles to
recognised cases is not justified. (Gibbons v. buffell
47 CLR, 534) (The. case in po;nt d;d not concern
parliamentary prlvxlege)._

Dr J.G. Fleming has_wrltten:_

Because of its . drastic effect.in foreclesing all
opportunity for vindicating a traduced reputation,
absolute immunity is but rarely granted, and only as an
aid to the efficient functioning of our governmental
institutions: legislative, executive and judicial.
Although prevailing even in the teeth of malice .and
abuse, it is of course not accorded for the sake of
shielding mischief-makers who have no claim whatever to
the law’s sympathy. Rather, so far-reaching an immunity
can be justified only to protect certain highly-placed
persons from the harassment of having to meet
unijustified. charges of malice or abuse (before somewhat
unpredictable juries) and to remove the dampening effect.
such a. spectre would inevitably have on the fearless
discharge of their official functions. It should, and
with rare exceptions is, matched by a high sense of
responsibility in those who are its beneficiaries, like
judges and Ministers of State, or by other effective
safeguards against flagrant abuse, as in the case of
judicial control over the conduct of witnesses,

(J.G. Fleming, The Law of Torts, 6th Edn, Law Book Co,
1983, p. 528) Sne0o ' '

Some recent reviews. have contained comments that may be of
interest to the committee.

In 1970, following a review of the whole subject, the British
Parliament’s Joint Committee on the Publication of Proceedings in
Parliament concluded in respect of ‘act papers ‘(papers presented
pursuant to a -statutory obllgatlon)'

Where, however, such Act Papers are not published by
order of or under the authority of either House, there
would seem tCc be no reason why the qualified privilege
these Papers would enjoy at Common Law should not be
sufficient. It is difficult, of course, to imagine the
authors of such Papers making defamatory statements
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about a subject which they know to be untrue; or which
they make maliciously, even if they believe them to be
true. The question is, however, whether the public-
interest requires that they should be free to do so, and
in the opinion of this Committee the answer is 1n the
negative. (H L 109, H. C 261, 1970; p. 14)"‘ :

In respect of command papers’ (essentlally papers tabled
voluntarily by Ministers) the committee: stated.

After giving the matter full consxderat;on_they [the
Committee] are of the opinion that Command Papers should .
not, as such, receive the protection afforded by the

1840 Act. Command Papers will almost invariably attract
gualified privilege at Common Law and this should be -
sufficient. Where Governments wish to obtain the
protection of the 1840 Act for documents which they are
proposing to publish it will be open to them to invoke
the return procedure -« (H. L 109' H €.261," 1970, p 16)

(Arrangements in the House of Commons dlffer from those in the
House on certain aspects. It is understood that the return
procedure is a mechanism by which formal motions are proposed
which secure the absolute protection available: under the
Parliamentary Papers Act).

In 1975 the UK Committee on Defamation, known as the Faulks
Committee, referred to the recommendations of the 1970 joint
committee. The Faulks Committee report noted views:put byxthe Law
Officers on difficulties with the existing procedures (in-
particular delays that could occur when Parl;ament was not
51tt1ng) It concluded however: : : :

While we see the force of the Law Officers’ submission,
it seems to us that it would involve an unacceptable
extension of absolute privilege to a wide variety of
reports, by no means all of which would merit absolute -
protection. We therefore prefer the Joint Committee’s
xecommendation on this point. (Cmnd 5909- 1975, p:57)

In its 1984 report the Commonwealth Parllament s J01nt Select
Committee on Parllamentary Pr1v1lege stated.

We add that we do not believe that thlS prxv;lege should
be extended to apply to the furnishing of such papers to
other persons, for example, research scholars or members
of the media. We take this view as, while we realise
such persons may have a very real interest in getting
and using: such papers, we are very reluctant to make any
recommendations concerning absolute privilege that might
have the effect of extending its protection beyond the
borders of what we regard to be fundamentally necessary
for the workings of the Parliament. (PP 219(1984) 62).
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In 1987, in recommending the change to Senate standing order 362
noted above, the Senate . Procedure Committee, having referred to
the previous practice of the: Senate in makxng tabled papers
freely avallable, Btated. s

The Senate now needs to make & dee;slon on whether all
tabled papers are to be published as in the past, or
whether only those papers in respect of which there is a
specific authorisation to publish are to be made
generally avallable. : .

It would not seem to - the Commlttee to be ratlonal to
alter the existing practice, as part of the purpose of
tabling papers is to make them part of the public
record. Tabled papers .are frequently referred to or
quoted in debate, and it is open. to a Senator to read a
document .in the course of the Senator’s speech, thereby
giving publication of the document absoclute privilege.
(It should be noted, however, that a Senator. other than
a minister may table a document only by leave, unless
the document is one which the Senate has ordered to be
produced.) There. would seem t0 be no ratiocnality, '
therefore, in restricting access . to tabled documents to
Sernators. {(First Report of. the Sixty-third Sess;on,

2 November 1987, p.3).

It may seem as. somewhat incongruous to move to-extend absolute
privilege at a time when there is . concern at the position of -
persons reflected upon in Parliament. These concerns have been
sufficient to cause a mechanism to be formulated ((but not adopted
by the House as yet) to enable replies by.those reflected upen to
be published. If the House moves to extend the ambit of absolute
privilege, it has to recognise that there may be an additional
ground for concern by those who are the subject of defamatory
statements. The 1984 jcint select committee noted the pOSSlblllty
of those reflected upon in papers having access to a o
‘Parliamentary mechanism’  to respond. The committee may however
see a distinction between the position of those reflected upon in
debate and those reflected upon in tabled papers. A response from
a person reflected upon in a speech in the House would carry the
reply back to the source (and perhaps have it published in
Hansard), whereas in the great majority of cases Members are not
the source of critical statements in tabled papers. It may be
unreasonable, as well as unwise, to expect the House to provide a
mechanism for those so criticised -~ the statements have not
originated in the Hpuse. Presumably persons involved could
however point out that the House would be responsible -for giving
currency or publicity to a statement originating elsewhere and
that this action by the House mxght be the greater cause of any
harm. oo : .

In assessing-the merits of the argumeﬁts for extension, it is
important to have regard to, and attach weightings to, the end
purposes in the publication of papers. The highest obhjective is
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surely the provision of information to Senators and Members -
Members must be able to have free and ready access to tabled
papers for the proper performance of their functien as Members.
Whilst the obiective of the completely free dissemination of
tabled papers to persons-other than Members is to be accorded a
high value, it is not considered to be of the same priority as is
the case in respect of Members. It is not seen as essential to
the functioning of the House as such and needs to be balanced
against other considerations. Absolute immunity proteé¢ts those
acting with malice, and a blanket extension to cover perhaps
multiple acts of publication by individuals or groups to any
other persons or groups is a step which would protect actions
taken well beyond those that ‘may be necessary Or even meortant
to the operatlon of the House and ltS Membexs.

Blanket extenslcn would clarafy the posxtlon, but it would amount
to an extension of the rights of one group in society - the
‘publishers’ of tabled papers not authorised - at the expense of
another group - those whose welfare or reputatlon may be’ affected
by such acts of publlcatlon.-

There are undoubtedly unsatzsfactory features in the present
arrangements, and there may be some merit in the argument for the
blanket extension of "absolute immunity as outlined. If the :
consjiderations in terms of the various end purposes noted above
are accepted however, the conclusions of the Commonwealth '
Parliament’s own joint select committee, the UK joint select
committee and the Faulks Committee must be accorded a good deal
cf weight. In short the proposal may be sa;d to fall the tast of
necessity referred to earlier.

As the Senate Procedure Committee has pointed ocut, a Member who-
wished to ensure wide publication or publicity for a tabled paper
not able to be circulated freely could seek an opportunity to
read the damaging material, or have it read, into the Hansard
record. This is correct for, provided they are in order, Members
are free to say whatever they wish in debate. The fact that any
limitation or qualification may be circumvented is not however
seen as justification for abandoning it. Further a Member may
table a paper containing the most scurrilous or damaging
material, but that does not necessarily mean the Member wants the
full detail to be given the widest circulation. It may, for
instance, be a case of fulfilling an obligation, or establishing
his or her own bona fides 'in some matter, oY even rebutt;ng a
statement already made. : :

It should also be noted that, in terms of public policy, in those
few papers containing defamatory material where there is no
motion to authorise publication, the choice is not between
publication and suppression. The choice is rather between
completely protected publication to any person, or completely
protected publication to a sub-set (Members). The consegquence of
not extending absolute immunity is not that information remain
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secret or unknown, but merely that it may only be published (at
least with absclute immunity) to Members. It is a matter of the
extent of publlcatlcn to whlch absolute 1mmun1ty should apply

Practlcal conslderatlons in exten51on of absolute lmmunltv

It the committee belleves that absolute 1mmun1ty should be
extended, it will need. tc consider the best method of doing so.
There would seem to be two options, elther by 1eglslat;on or by-
resolution or standlng orders._- . . o

Amendments could be made to elther the Parllamentarv PrLVLieqes
Act 1987 or the Parliamentary Papers Act 1908. One advantage of
legislation is that it could, if desired, be drafted so as to
confer absolute immunity in respect of all papers which have been
tabled in the past, as well .as all papers to be tabled in the
future Thls gives rise to an lmportant pollcy questlon

An alternatlve is actlon by the House to pass a resolutlon or a
standing order to extend effectively absolute immunity without
gqualification in terms of the recipients. Doubts have been
expressed in the past by officers of the Attorney-General’'s
Department as to the ability to authorise publication before a
paper has been tabled. These reservations were founded in the
phrasing of section 2 of the Parliamentary Papers Act which _
refers to the .publication by a House ‘of any document laid before
it’', it being considered that this phrase should be interpreted
as meaning that the paper(s) in guestion must have already been
tabled when a publication motion:is moved. A different view has
however been taken on this point by others.

Paragraph 16(2)(d) of the Parliamentary Privileges Act provides
that ‘for the purposes of the provisions of article 9 of the Bill
of Rights, 1688 as applying in relation to the Parliament, and
for the purposes of this sectlon ~the term ’proaeedings in
Parllament' 1ncludes T ' s o

the formulatlon, making or publlcatlon of a
document, including a report, by or pursuant to an order
of a House or a committee .and the document S0 :
formulated ‘made or publlshed :

This provision is another gource of authority and could, it would
seem, be used as a basis for a motion conferring authorisation in
general terms, that is, encompassing papers to be presented in
the future, there being no reference to when a paper must be
tabled, e : ' : : : '

Whatever method was chosen to effect an extension of absolute
immunity, it has to be recognised that, for all practical
purposes, the House would lose the ability to make individual
decisions on these matters. It could not for instance without
some extraordinary action decide not to authorise the publicaticn
of a particular paper, perhaps regarded as totally scurrilous.
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If no action is taken to extend absclute immunity, it should
still be noted that in practice HMinisters can table documents
without leave, such documents may contain untrue material or
damaging material unrelated to any matter of public interest, and
motions to authorise publication may be passed on party lines.

ADEQUACY OF THE STANDING ORDERS

There is some tension between the two sentences of standing order
320 .(quoted above). The first sentence is simple enough:

A1l papers and documents presented to the House shall be
considered public.

The second sentence deals with access to papers by Members and
other persons and the making of copies or extracts from them. (It
is to be noted that the standing order makes a distinction
between Members and other persons.)

Various constructions can be put on these words - the first
sentence can be seen as a basic statement of intent, and the
second sentence as subsidiary or consequential, and to do with
the achievement of the ends espoused by the first. Another
interpretation is that the sentences can be read such that the
first is a statement of intent or attitude - 'shall be
considered’ - but the second read as gualifying the application
of the first, and not just as ancillary to it.

It is also presumed that, to some degree, as the Senate committee
has observed, the second sentence reflects the state of
technology in these matters at the time of its first insertion in
substance (1%01).

Whatever interpretation is to be preferred, it is considered that
the standing order need not be interpreted as a directive to
officers to publish all tabled papers to any person. It is also
considered that the second sentence can be read as comprehending
situations in which tabled papers may not be published to, that
is, made available for inspection by, or copies made for, persons
other than Members.

The fact that this very situation has happened in practice, and
may recur, does not mean that the standing order is contradictory
in itself. Certain papers not authorised for publication are not
held in conditions of secrecy, it is rather the publication to
certain persons that may be restricted, if it is desired to aveid
all risk of action.







