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REVIEW OF THE ROLE AND FUNCTIONS OF THE

AUSTRALIAN BROADCASTING TRIBUNAL

Terms of Reference

Examine the role and functions of the Australian Broadcasting
Tribunal in regulating the Australian eommercial broadcasting
sector, and in particular:

the basis and conditions upon which licences are granted and
renewed, and options for change;

the role of the ABT in relation to changes of ownership and
controi of commercial broadcasting licences, including the
extent to which such changes should require prior or
subsequent approval;

the role of the ABT in establishing and enforcing program
and advertising standards; and

appropriate sanctions for breaches by licensees of provisions
of the Broadcasting Act, including undertakings given
pursuant to the Act as to adequate and comprehensive
services and use of Australian resources.







ABBREVIATIONS

AAT Administrative Appeats Tribunal

ABC

Corporation Australian Broadcasting Corporation

ABCB Australian Broadcasting Control Board

ABT

Tribunal Austratian Broadcasting Tribunal

Act

Broadeasting Act  Broadcasting Act 1942

ARC Administrative Review Council

Bond Media Bond Media Limited

BRRU Business Regulation Review Unit

CLC

Centre Communications Law Centre

Department Department of Transport and Communications
FACTS Federation of Australian Commercial Television Stations
FARB Federation of Australian Radio Broadcasters
5BS Special Broadcasting Service

Seven Network Australian Seven Network

NVLA National Viewers and Listeners Association (WA}
Network Ten Network 10 Australia
VAEIS Video and Audio Entertainment and Information Services
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PREFACE

This is the first major report resulting from Committee inguiry from the House
of Representatives Standing Committee on Transport, Communications and
Infrastructure. In time it may well prove to have been the most difficult.

The regulation of broadcasting has had a long and controversial history. It will
aimost certainly continue to attract controversy because of the unique nature of
broadcasting. This uniqueness is never more obvious than with the power of
television to inform: to educate, (o entertain and therefore to influence.

The inquiry into the role and functions of the Australian Broadcasting Tribunal
stimulated considerable community interest. 1 appreciate the time, the
contributions and the efforts of other Members of the sub-committee appointed
to take evidence - Neil Brown and Russ Gorman. We were joined and well
supported by Alexander Downer and John Scott.

On behalf of the Committee [ thank all those whe made submissions,
particularly those who made substantial submissions and appeared before the
sub-committee at public hearings. The Committee was also impressed by the
contributions from people not directly involved in the industry. Whilst many of
their submissions were not long in detail, they represented a clear concern of
some sections of the community. The Committee appreciates that many more
contributors would also have liked to appear personally before the Committee;
it believes that the cross-section of witnesses accurately reflected the views of
the community.

b would like to place on rvecord my appreciation of the work of the secretariat
Malcolm Aldons, the Secretary, and project officers Patrick Regan and
Christopher Paterson, who collated and sorted the submissions, assisted in the
organisation of the inquiry and the preparation of the report; and, in particular,
June Murphy who had the onerous task of keying in our numerous drafts and
amendments, I also thank Leo Grey our adviser.

Needless to say, this report is very much the product of considerable
deliberations by Members. It represents the views of the Committee.

JOHN SAUNDERSON, MP
Chairman

24 November 1988







CONCLUSIONS AND RECOMMENDATIONS

The Conclusions and Recommendations of this report are brought together in
this section and arranged in the order of the chapter of the report in which
they appear.

The Conclusions highlight matters or issues the Committee considers to be
important. The Recommendations are specific suggestions for change and are
directed at the Government, a particular Minister or the Australian
Broadeasting Tribunal,

OVERRIDING ISSUES

OBJECTIVES IN ACT
Recommendations

1. The Broadcasting Act {942 be amended to include the objectives of
broadcasting policy. These objectives amongst others should be -

{a) to maintain the viability of the broadeasting system;
(b) to maximise diversity of choice;
{c) to discourage concentration of media ownership and control;

{d) to restrict foreign ownership and prohibit foreign control of commercial
broaccasting;

{e) to encourage Australian content,
(f} to provide services that are relevant and responsive to [ocal needs;
(g) to improve quality: and

{h) to protect the public and particularly children from offensive material
by the setting of appropriate standards,

{paragraph 3.26)
2. The Broadcasting Act 1942 be amended to make provision for the relevant

Minister, from time to time, to make a statement in the Parliament
detaiting the ways in which the policy objéctives specified in the Act would

Xi




be achieved: and to require the Australian Broadcasting Tribunal to have regard
to such a statement.

(paragraph 3.26)

3. The Broadcasting Act 1942 be amended to provide that, subject to judicial
review by the courts and by the institutions of the administrative law, the
role of the Australian Broadcasting Tribunal is to protect the public interest
by:

{a} undertaking those functions set down in the Act; and

{b) having regard to the policy objectives in the Act and gﬂolicy statements
on broadcasting made by the relevant Minister pursuant to the Act.

{paragraph 3.30)

THE CASE FOR REGULATION
Conclusions on Program Regulation

1. There is a clear case for program regulation of television which should
cover the establishment and maintenance of program ang advertising
standards - children’s programs, standards on taste and violence and
Australian content.

2. There is also a clear case for the reguiatory authority to have the power to
improve the quality of television.

3. Self-regulation, where appropriate, should be the outcome of a public
participation process with licensees being accountable to the regulatory
authority.

{(paragraph 3.47)

Conclusions on Structural Regulation

4,  The regulation of entry into commercial television markets should continue
until the possible effects of Pay TV (satellite and cable) have been fully
considered.

5. The Government should keep under constant review the issuing of new

licences as a means of providing greater competition and increased variety
in programs. '

Xif




Regulation which prevents undue concentration of ownership and control
of commercial broadcasting should be maintained,

Regulation of foreign ownership and the prohibition of foreign controt of
commercial broadeasting should also be maintained,

{paragraph 3.60)

PUBLIC ACCOUNTABILITY

Conclusions

8.

Licensees are not directly accountable to the public but to the regulatory
authority, L.e. the Australian Broadcasting Tribunal, by means of a process
of public participation.

Such participation should be encouraged, whenever possible, by use of
Section 17C(1) inquiries which are non-adversarial.

The Tribunal should endeavour to widen public involvement in the
development of standards through the use of alternative processes other
than public hearings, such as qualitative surveys.

{paragraph 3.70)

LICENCE GRANTS AND RENEWALS

LICENCE GRANTS

Exclusive Licensing Criteria

Recommendations

4.

The licensing criteria for licence grants be made non-exclusive by allowing
the Australian Broadcasting Tribunal to take into account any other matter
or circumstanee the Tribunal considers relevant.

The exclusive licensing criteria be retained for licence renewals and
approval of transactions but provision be made for the new matters taken
into constderation in licence grants to apply to renewals and transactions, if
relevant.

(paragraph 4.38)
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LICENCE RENEWALS

Extension of the Period
Recommendation

6. The current maximum renewal period of three vears for a licence be
retained.

(paragraph 4.49)
LICENCE RENEWALS

Area Inquiries
Recommendations
7.  Section 18A(1) of the Broadcasting Act 1942 be amended to:
(a) specify that in addition to the inquiries and hearings already provided
for in the Act there be separate area inquiries for television and radio
services provided for in the area, and that such inquiries to be held at

the discretion of the Tribunal; and

(b} require the Australian Broadcasting Corporation and the Special
Broadcasting Service to attend and take part in area inguiries,

8. Section 18A(1) be amended and brought into operation as scon as possible.

(paragraph 4.61)
LICENCE RENEWALS

Networking Licensing
Recommendations
8. Networks not be licensed.
10. Pursuant to Section 134 of the Broadcasting Act 1942, a regulation be made
allowing the Tribugpal to apply to all licences under commen ownership a

decision made at any licence renewal hearing which deals with matters
commeon to all these licences.
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11. “Pursuant to Section 134 of the Broadcasting Act 1942, a regulation be made
empowering the Tribunal to require that all licensee agreements, whether
with respect 10 ownership or with respect 1o provision of programs, which
result in networking arrangements be registered with the Tribunat.

12. The Minister refer to the Tribunal for inquiry and report under Section
18(2) of the Broadcasting Act 1942, the need to set minimum hours of local
programming that licensees must transmit.

(paragraph 4.89)

OWNERSHIP AND CONTROL

Recommendations

13. (a) a person shall provide the Australian Broadcasting Tribunal with
specified details of -

{0

any proposed transaction in respect of shareholding, voting or
financial interests, where a resutt of the transaction will be that the
person acquires an interest which {together with any other such
interests held by the person) exceeds the minimum prescribed
interest threshold for the affected licence(s).

any other proposed transaction, agreement, arrangement,
understanding, resolution or appointment {or class thereof) which
might be the cause of a real change in control of the operations or
selection or provision of programs of a licensee.

{b) a person shall lodge an application seeking the approval of the
Australian Broadeasting Tribunal for any transaction, agreement,
arrangement, understanding, resolution or appointment {or class
thereof) referred 1o in {2} above, where -

(1}

in the case of & transaction in respect of shareholding, voting or
financial interests - the transaction causes the interests held by the
person in a licence to reach or cross, for the first time, one or
more of the following levels: 15%, 30%, 50%, 75% and 100% of
the relevant class of interests {excluding deemed interests) in the
licence.




(ii)  in any other case - the Tribunal serves a notice on the person
requiring the person to lodge an application within a certain
period of dme (say 28 days), on the basis that, in the Tribunai’s
preliminary view, the proposed action would be likely 1o cause a
significant change in control of the operations or selection or
provision of programs of a licensee,

(c} there shali be no prohibition on completion of any transaction,
arrangement, understanding etc., before the Tribunal gives its decision
on the application, but the Tribunal shall have the power 1o issue an
order staying the operation of any such act for which an application for
approval has been or is to be lodged;

(d) pending the completion of an inquiry by the Tribunal into the
application for approval of a share or debenture transaction, any shares
or debentures acguired by the applicant shall be vested in the Tribunal
or another suitable trustee and held on trust for the applicant; strict
rules along the lines of the US model should govern contact between
the applicant and the trustee, and the duties of the trustee in the
interim period,;

(e} in the case of a share or debenture transaction -

{1 if the Tribunal approves it - the shares or debentures held on trust
shall be forthwith transferred to the applicant.

{iiy  if the Tribunal does not approve it -~ the shares or debentures shaii
be retained on trust until such time as another person o whom
the trustee proposes to sell the shares or debentures has submitied
an appiication and received the approval of the Tribunal

(fy in the event that the Tribunal refuses to approve any action for-which "
an application was lodged, the Tribunal may, if it sees fit, issue
directions to the appiicant and any other relevant person for the
purpose of ensuring compliance with the Tribunal’s decision,

{paragraph 5.31)
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14. {a) consideration should be given to strengthening the obligations on

licensees to police compliance with the ownership and control
provisicns by their own shareholders, and by other companies further
up the corporate ladder; and

(b} the ‘periods of grace’ under the Act for the disposal of excess interests

should be ameded to ensure that they cannot be used deliberately to
acquire excess interests.

{paragraph 5.52)

PROGRAM AND ADVERTISING STANDARDS

CONCLUSIONS ON STANDARDS

Conclusions

il

12.

13.

14.

It is clear the Australian community believes that TV programs should
reflect and maintain community standards.

The Tribunal is the appropriate body to determine how these standards are
reflected in TV programs through the processes of the Tribunal, inciuding
public inquiries.

There is public concern about what are perceived as declining standards,
relating particularly to the quantity of violence in TV programs, how
violence is portrayed on television and the possible link between such
programs and vioience in the community.

There is a heavy obligation on the Australian Broadcasting Tribunal to lay
down program standards which properly reflect community views. This
obligation extends to ensuring these standards are cbserved.

Likewise, appointments to the Australian Broadcasting Tribunal are
important and there is a heavy obligation on the Government to appoint
members to the Tribunal who understand the community’s high
expectations of them and who are capable of reflecting the community’s
standards. The Government should therefore engage in a consultative
process before appointments to the Tribunal are made.




16, Regulation of Australian content including the determination of quetas for
Australian drama should continue, and should continue 1o be determined
by the Australian Broadcasting Tribunal.

(paragraph 6.44)

REGUILATION OF ABC AND
5BS BY THE TRIBUNAL

Recommendations
15, The Broadcasiing Act 1942 be amended:
(a) to make the Australian Broadcasting Corporation and the Special
Broadcasting Service subject to all of the Australian Broadcasting

Tribunaj's powers to regulate program standards; and

{b) to require the Tribunal, when enforcing such standards, to take account
of the special responsibilities of the national broadeasters,

16, Section 6{2)(a)(ii} of the Australian Broadcasting Corporation Act 1983 be
repealed.

{paragraph 6.00)

OTHER MATTERS
17. The Broadcasting Act 1942 should be amended to allow the Australian
Broadcasting Tribunal to exempt licensees from adhering to particular
standards in order to broadcast other, significant events. Any such
exemptions should involve making up the program(s) so exempted.

{paragraph 6.66)

ENFORCING STANDARDS AND SANCTIONS

ENFORCING STANDARDS
Conclusion

17. Current sanction powers available to the Tribunal are appropriate, but a
monitoring system is required to ensure compiiance with standards.

{paragraph 7.44)
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Recommendations

18.

9.

The Tribunal shouid institute a system of monitoring television and radio
broadcasts based on random spot checking to detect breaches of program
standards and licence conditions.

In the case of television and radio broadcasts, a complete record of each
day’s transmission should be retained by the Corporation or licensee, as the
case may be, for a period of six weeks from the date of transmission, and
these records be made available to the Tribunal on request.

(paragraph 7.45)

20.

Both industry and the Australian Broadcasting Tribunal develop and
undertake a public education campaign with the objective of improving the
understanding of the operation of the broadcasting system and
responsibilities of both licensees and the Tribunal.

{paragraph 7.30)

COMPETITIVE LICENCE RENEWAL

Recommendation

. The Broadcasting Act 1942 be amended to provide that where the

Australian Broadcasting Tribunal grants a licensee a short-term renewal and
where at the end of that period the Tribunal determines that the licensee
has not corrected the deficiency that led to the short-term renewal, the
Tribunal can invite applications for that licence and select one of those
applicants.

{paragraph 7.08)

xix







1: OVERVIEW

Introduction

1.1 This inquiry by the House of Representatives Standing Committee on
Transport, Communications and Infrastructure into the role and functions of
the Australian Broadcasting Tribunal has generated significant community
interest. An unprecedented number of submissions - over 4000 - has been
received. The majority of them are one or two page letter submissions from
persons all around Australia requesting that the powers of the Tribunal to
establish and enforce program standards be either retained or increased.

1.2 The Committee has endeavoured to make its inquiry processes both
public and participatory. Oral evidence was taken on 135 occasions, in all the
State capitals and in Canberra. Over [00 witnesses appeared before the Com-
mittee and they represented a wide variety of interests - consumer protection
groups, general interest groups, religious groups, industry (radio and televi-
sion), government departments and agencies and peivate citizens. Details of the
inquiry processes are shown in Appendix 1.

1.3 This report deals mainly but not exclusively with television. Radio does
not raise the same concerns as telfevision. This is not because there has been
any easing of the regulations covering the licensing of radio stations. The need
for close supervision has been reduced by increased competition and diversity,
particularly in metropolitan radio markets. This is not the case with television
and is unlikely to be so for a considerable time.

1.4 Broadcasting, and particularly television, is a subject about which people
hoid strong if not passionate and widely different views. These views reflect the
enormous capacity of television to inform. to educate, to entertain, and thereby
to influence. It is television’s powerful capacity to influence combined with the
fact of the oligopolistic structure of the industry® that has produced regimes of
regulation and control throughout the Western world.

1.5 In Australia, as elsewhere, technoiogical developments are offering new
opportunities and presenting new challenges. Satellite and fibre optic cable
offer the potential for greatly increased diversity of choice for viewers.

1.6 It is against this background of significant community interest and
concern, the new opportunities presented by technological change and the
influence of television that the Committee has conducted its inguiry and
constructed its report. This Overview Chapter is more than a summary, It

¥ Control by a few.




brings together and re-interprets the salient features of the report and in doing
so reinforces the broad focus and purpose of what the report attempts 10
achieve.

1.7 This report attempts to achieve six things. First, it supports the continued
regulation of commercial broadcasting, particularly commercial television, by
the Australian Broadcasting Tribunal. Second, the report endorses some in-
creases in the power of the Tribunal to improve quality in broadcasting, Third,
it calls on the Tribunal to introduce random spot monitoring of programs for
cempliance with ABT standards. Fourth, it clarifies the respective rcles of
government and Parliament and the Tribunal. Fifth, it defines and simplifies
the role of the Tribunal in the ownership and control of broadcasting. And
finally the report re-defines the concept of public accountability and supports
the continuation of appeals to the Administrative Appeais Tribunal against
decisions of the ABT,

1.8 A striking feature of broadcasting is the strong interconnections between
the various parts and even the bits and pieces. It is what 4 House of Commons
committee {Westminster) caifs the ‘seamless robe’ of broadcasting: that finance,
structure and technical developments are all interrelated and that changes in
one area would affect the whole of the curreat structure of broadcasting.®

Commercial Viability

1.9 A clear and important exampie of these interrelationships is the commer-
cial viability of the system. When the need for various policy objectives of
broadcasting are scrutinised and the interrelationships between objectives
analysed, it becomes clear that maintaining the commercial viability of the
system is a major objective, This guarantees the capacity of industry to sustain
many other objectives, particularly the encouragement of Australian content
(and drama quotas), maintenance of and improvements in quality and increased
diversity of choice.

1.10  There have been numerous calls for the Broadcasting Act to contain a
concise set of policy objectives. The Committee supports these cails but
emphasises that there shouid also be more detailed Ministerial statements which
expiain how government proposes to impiement the broad policy objectives
contained in the Act,

Structural and Program Regulation: Roles and Responsibilities
1.11  The need for regulation is conceded by all licensees and others who

made submissions or appeared before the Committee at public hearings. What
may be at issue is the coverage, extent and nature of that regulation.

* House of Commons Home Affairs Commitiee {Westminster) 1988, The Future of Broadcast-
g, June (U8R, poi.




1.12 The Committee has seperated structural regulation from program
reguiation. A key feature of the former is controlling {or regulating) entry ianto
the market, a by-product of commercial viability. Other objectives of structural
regulation include preventing undue concentration of ownership and control of
commercial radio and commercial television.

1.13  The primary fesponsibility for structural regulation should le with the
government of the day which is answerable to the Parliament. This means that
government would regulate the number of licences in any given area and also
that the Tribunal would not have the power to impose its own rules or limits
of undue concentration in preference to those of Parliament in licensing or
ownership changes matters,

1.i4  Program regulation deals with the establishment and enforcement of
standards to promote or protect the interests of all or targeted groups within
society. Such regulaiion covers moral standards, children’s television standards,
advertising standards and the rules relating to Australian content and drama
quotas.

1.15  The primary responsibility for program regulation should lie with the
Tribunal. Such regulation is more suited to a regulatory body than a Minister
because of the public processes for decision-making and the administrative
workload of monitoring those decisions.

1.16  This division of responsibility between government, the Parliament and
the Tribunal should make it clear where primary responsibility lies, The role
and functions of the Australian Broadcasting Tribunal then would be to protect
the public interest in matters given to it by the Parliament (having regard also
to the Ministerial statements referred to in paragraph 1.10) but subject to
judicial review by the courts and the institutions of administrative law.

The Tribunal as Quality Controller

1.17  One of the objectives of broadeasting policy is to improve quality. In
commercial broadcasting quality is determined in part by ratings. Ratings have
been criticised for producing lowest common denominator programs for the
targest possible audience, and thus for forsaking quality for ratings. The report
recognises and endorses the important roie of the Tribunal in establishing and
enforcing standards and improving quality.

1.18 Quality can be maintained by not increasing the period of licence
renewal. Quality can be increased by giving the Tribunal the power to conduct
area inguiries and in special circumstances to make renewals competitive.
Appropriate recommendations have been made.




1.19 The Committee is of the opinion that the Tribunal should continue to
have powers to establish and enforce program standards. As part of its quality
control function, the Tribunai should conduct spot checks of broadcasis to find
out whether its program standards are being complied with.

1286 Another part of this function is to bring both the Australian Broadcast-
ing Corporation and the Special Broadcasting Service under the controt of the
Tribunal in respect of program standards. [t makes little sense for these
organisations to be exempt from Tribunai standards.

Ownership and Control

1.22 One of the Tribunal’s major roles i the supervision of changes in
ownership and control of licences. As long as there is a licensing system, there
is a need for a system of vetting changes in ownership or controi in order to
prevent licensing decisions from simply being subverted by the sale of a
licensee company or the signing of an exclusive program supply agreement. But
the present system is far too complicated, administratively burdensome and
unclear about its basic policy base to continue in its present form.

1.22  The Committee has re-examined the basic policy and has concluded that
the Tribunal should concentrate on preventing changes in ownership or control
of a licensee company which would nuliify the Tribunal’'s decision to grant the
licence to that company. By focussing on that policy objective, it is aot only
possible to produce a more effective systern but also to eliminate much of the
regulatory dross that currently consumes Tribunal and licensee resources for
little public benefit.

1.23  The Committee has proposed a package of measures, incorporating the
adoption of a ‘trustee’ system for major share transactions along the lines of
that in force in the United States, and the holding of mandatory inquiries
whenever a purchaser of shares cross certain shareholding ‘hurdles’. The
Committee has also proposed a widening of the scope of the Tribunal's
supervisory powers to cover any kind of change in control, not just that arising
from a share transaction, coupled with the discretion to concentrate just on
those changes which are significant in terms of the policy objective.

Accountability

1.24 The concept of accountability as it applies to broadcasting can be divided
into three parts. The first part is the major one and requires a re-definition of
the concept. The Committee does not accept that broadcasters are accountable
to the public. They are accountable to the Tribunai through a process of public
participation. Recognition of this reality shouid confirm the role of the Tribu-
nal as the protector of the public interest as described in paragraph 1.16,




1.25% The Tribunal in turn is accountable to the Administrative Appeals
Tribunal for the quality of some ABT decisions. This is the second tier of
accountability. The Committee has rejected calls for this appeals process to be
abolished. In its broadest sense appeals to the AAT are a check against the
possible misuse of power. They should be retained for that reason.

1.26 The Tribunal is also accountable to its creator, the Parliament. The work
of examining the usefulness of regulatory agencies such as the Tribunal is
unsuited to the chamber proceedings in the two Houses. Standing committees
of the Parliament with their procedures of public inquiry and public participa-
tion are well placed to undertake this work,

Technological Change

1.27 A reference which the Committee has received but has not activated as
vet is the examination of the possibilities for the development of and the
appropriate means of regulating new broadcasting-related services, It may well
be that ‘Pay TV' requires a lesser and lighter type of regulation to what exists
with free-to-air television. Nevertheless, some social reguiation may be neces-
sary. There is community concern about vielence in society and violence on
television. The effectiveness of any regulation of the portrayal of violence
would be diminished if it did not cover Pay TV or Video and Audio Eatertain-
ment and Information Services systems such as Sky Channel. .

Other

1.28 During the course of the inquiry numerous propasals, suggestions and
recommendations calling for improving or increasing broadcasting regulation
were put to the Committee. It has not been possible to deal seperately with
each of these proposals. By establishing or confirming the rationaie and
direction of broadcasting regulation the Committee hopes that its report covers
directly or indirectly most of these proposals.

1.29  The Communications Law Centre says that fegal aid should be made
avatlable for organisations to participate in Tribunal inquiries and in judiciat or
administrative appeals from Tribunal decisions.” As it stands the request is
open-encled and the Committee would have no idea of the costs of legal aid. It
is said that the ‘broad aim of legal aid delivery is to ensure that needy persons
get access to justice in respect of their legal problems’.” There is then the
additional problem of determining whether and why exceptions should be made
to general rules governing eligibility for legal aid.

* Submission No. 3188, p.33.
% Administrazive Review Council, Report 1o the Attorney-CGeneral, Access 10 Administrative
Review, Report No. 30, May 1988, p.3, Australian Government Publishing Service, 1988,




1.360  There are alternatives to legal aid for public participation in Tribunal
inquiries. The Committee has commended the Tribunal for using the non-
adversarial 5.17C(1) inguiries. Public participation would be more forthcoming
if there were broad-based inguiries such as the current ones on children’s
television, Australian content and drama quotas and viofence on television. It is
this type of inguiry rather than renewal hearings that are likely to promote
pubiic interest and participation.

1.31 I the community wants representation at specific types of hearings, then
a prerequisite is the formation of a national association. If such an association
can be formed there would be Committee support for government funding,

Conclusions

£.32  The inquiry into the role and functions of the Australian Broadcasting
Tribunal has been long, extensive and complex. Any report on this subject will
tend to be judged differently by those who win and those who fose from its
outcomes. The Committee report should be judged by the contribution it
makes to policy formulation in the regulation of commercial broadcasting.




2: BACKGROUND

2.1 Government recognised the significance of telecommunications services
from their beginnings and moved to ensure government control with the
introduction of regulations in 1905 under the Wireless and Telegraphy Act.
Broadcasting became technically viable by the 1920°s and specific broadcast
regulations were introduced in 1923, They were amended in 1924 1o provide
for two classes of radio licence, "A’ and ‘B’

2.2 ‘A’ class licences were to be supported primarily by receiver licence fees,
These were never commercially viable and this class of licence was replaced by
the Australian Broadcasting Commission in 1932. The ‘B’ class stations were
the beginning of today’s commercial broadcasters.

2.3 By the 1930°s the commercial stations were becoming profitable and
influential. In 1935 there were 65 commercial radio stations of which Amal-
gamated Wireless (Australasia) Ltd owned or controlled 13 and the Melbourne
Herald owned or controlled 11.° The newspaper owners were becoming in-
volved in broadcasting and there were concerns emerging among political
interests that undue influence was accruing to a small number of people,
concerns which are still being expressed today. As a consequence, regulations
were introduced to control concentration of ownership.

2.4 At the same time, broadcasters objected to the overriding reguiatory
authority of the Postmaster-General with claims of political patronage in the
granting of new licences. This concern over the extensive powers of the
Minister led to calls for a seperate broadcasting Act.

2.5 In 1942 Parliament’s Joint Committee on Wireless and Broadcasting
inquired into broadcasting and recommended a consolidated Act. Issues related
to the potential for Ministerial interference; standards and ownership and
control were also considered.

2.6 Commercial broadcasters had been seeking the establishment of an
independent regulatory authority since the introduction of multiple ownership
regulation. This was viewed as the best means of limiting the potential for
government interference in the allocation of licences and programming. Secu-
rity of licences had become an issue after the Goverament revoked 2KY
Sydney’s licence in 1938 following criticism of the Government by that station,
Further licences were revoked for wartime security reasons in 1941 and granted
t0 new interests,

? House of Representatives, Debates, 3 December 1935, pp.2365-2367,




2.7  The Auswralian Broadcasting Act 1948 was a response to these concerns
and led to the establishment of the Australian Broadcasting Control Board (the
Board). The authority of the Board covered commercial stations and the
Australian Broadeasting Commission (ABC).

2.8 While the role of the Board included the adequacy of technical standards, .
adequate and comprehensive programming and a number of program objec-
tives, major powers remained with the Minister. The Board could only make
recommendations to the Minister, it had no substantive powers.

2.9 In 1951 the issue of ownership and control again became prominent, on
this occasion it was the matter of foreign ownership. The trigger for this
concern was an attempt by British interests to take control of a number of
commercial radio stations. This prompted a resolution in both Houses of
Parliament that there shouid be no foreign control of Australian broadcasting.

216 The Royal Commission on Television in 1954 provided the basis for the
Broadcasting and Television Act 1956.This extended the radio regulatory system
to television and provided for a public inquiry prior to the granting of licences.
It aiso removed the ABC from Board regulation.

2.11  The first television licence grant inquiries (under interim legislation) in
Sydney and Melbourne demonstrated a number of procedural problems. Ap-
plicants used legal counsel as representatives and proceedings became very
formal, lengthy and expensive. Although changes were made in the Broadcast-
ing and Television Act 1960to address these problems, many would make the
same criticism of current inquiry procedures.

2.12 At these initial licence grant inguiries, control of broadcasting was a
major issue. Of particular concern were local ownership and conceniration of
ownership as well as cross-media control. This concern was demonstrated in
1958 when Sydney and Melbourne interests succeeded in gaining the Brisbane
and Adelaide television licences, after the Government rejected the Board’s
initial recommendation,

2.13  Further confroversy ensued in 1964 when Ansett Transport Industries
Led was unsuccessful in bidding for a Brisbane television licence and simply
purchased a controilling interest in the successful applicant. In 1981 News
Corporation Ltd behaved in a similar manner with regard to NBN-3 Newcastie
and WIN-4 Wollongong.

2.14  Concern with concentration fed to anti-monopoly provisions through the
regulation of share transactions in the Broadcasting and Television Act 1965,
These regulations were further amended in 1981 following concern after
takeovers involving TEN-10 Sydney and WIN-4.




2,15 Prior to the establishment of the Australian Broadcasting Tribunal
(ABT), concerns had been raised by the Senate Select Committee on the
Encouragement of Australian Productions for Television concerning the lack of
willingness on the Board’s part to use licence conditions to enforce the
obligations of licensees. Of particular concern was the issue of Australian
content. The report on the structure of the broadcasting system by Mr F J
Green, commissioned by the Government in 1976, made a number of rec-
ommendations concerning planning, licensing and regulation. These recommen-
dations formed the basis of subsequent legislation in 1976 and 1977.

2.16 The Broadcasting and Television Amendment Act (No.2) 1976 abolished
the Board and established the ABT with responsibility for licensing/inquiry and
program functions. Further substantial changes were made with the Broadcast-
ing and Television Amendment Act [977which introduced three year licence
renewals after a public inguiry. Powers over licensees and ownership and
control were also transferred from the Minister to the ABT.

2.17 These changes were meant to address ithe question of the potential for
political interference and to make licensees accountable to the pubtic for their
performance. Ministerial control had been of concern to licensees since the
1930's; with the establishment of the Tribunal it appeared as if their objective
had been achieved.

218 The notion of public accountability through public inquiries was put to
the test at the first renewal inquiry in Adelaide in 1978, The resultant
confusion over the status of community groups and the legalistic approach of
licensees was said to have reduced the public inguiry process to a farce.

2.19 The Act was further amended in 1985 and an attempt was made o make

the inquiry process more accessible to the public. However, the most significant

change was in the area of licensing, where licensing of services replaced
licensing stations as & means of paving the way for the introduction of new
technology.

2.20  The desire to extend the range of commerciat services to regional areas
and the launch of the AUSSAT satellite provided a challenge to the Govern-
ment’s broadcasting policy. The satellite put the networks in a position to
provide three services throughout Australia and the Tribunal warned against
the potential for domination by Sydney/Melbourne interests.

2.21 The Government opted for aggregation which involves the expansion and
combination of existing service areas to create new service areas with sufficient
population to support three competitive services. This approach was com-
plimented by the introduction of new audience reach limits which were meant
to address the question of economies of scale in broadcast enterprises, thereby
increasing the potential for viability.




2.2  Since 1976 broadcasting and related services have developed dramati-
cally. The Special Broadcasting Service was established, public radio has grown,
commercial FM radio has been extended, satellite services to remote areas have
been introduced and pubilic television is being considered.

2,23  These changes have taken place against a background of rapid tech-
nological change in all spheres of broadcasting which has impacted upon
existing services and opened up new opportunities through the use of satellites
and optical fibre cable.

224 These changes have been influential in recent changes in media
ownership. There are no longer clearly defined boundaries between free-to-air
broadcasting and other electronic infermation and communications services.
2.25  The recent comprehensive changes in television and radie ownership
appear to represent a decision by the private sector to establish a position in
what is becoming an international communications industry. Many existing
free-to-air broadcasters have become part of large conglomerates. While details
of the long term commercial plans of these companies are not generally
available, it is apparent that the acquisition of existing television, and to a lesser
extent radio, operations are in some cases part of a strategy of taking & position
in the expanded communications industry of the future.

2.26.  Currently in Australia there are 140 commercial radio stations in 103
service areas. Changes in ownership in recent times have resulted in the
creation of five major commercial radio groups: Bond Media Ltd (nine sta-
tions), Australian Broadeasting Co Pty Ltd (seven stations), Wesgo (17 sta-
tions), Sonance Pty Lid {seven stations) and Hoyts Media Lid (14 stations)."

2.27 With regard to television, there are 30 commercial licences, For practical
purposes these stations are either linked through affiliation agreements or
common ownership to form three national networks controlled by Bond Media
Ltd, Northern Star Holdings/'Westfield and Quintex Ltd FSubmission No. 4056,
Artachment C, p.C5.

2.28 The financial basis of free-to-air commercial broadcasting has not
changed since commercial radio operations first commenced. The commercial
licesee operates a business based primarily on selling a single commodity,
air-time for advertising.

2.29 The basic concerns of government regarding broadeasting have also
changed very little over the years, Le concentration of ownership. standards,
regulation of entry into the industry and adequate and comprehensive services.

1 Submission No, 4036, pp.7-9.




On the other hand, licensees have always been concerned to have a ‘faiy’
regulatory system with an independent arbiter and minimal direct political
intervention.

2.30  Current broadeast poticy is being determined against a background of
changing ownership, rapid technological change and continuing concerns over
concentration of ownership and program quality and diversity,

2,31  Policy formulation is still confronted by the requirement to balance the
need for regulation of broadcasting to achieve social ends and the effects of
regulation on the economic viability of broadcasting enterprises,







3: OVERRIDING ISSUES

Background
Terms of Reference

3.1 The reference received from the former Minister for Transport and
Communications, Senator the Hon Gareth Evans, QC, asked the Committee to
‘(e)xamine the role and functions of the Australian Broadeasting Tribunal in
regulating the Australian commercial broadcasting sector, and in particular:

{a) the basis and conditions upon which licences are granted and re-
newed, and options for change;

{(b)  the role of the ABT in relation to changes of ownership and control
of commercial broadcasting licences, including the extent o which
such changes should require prior or subsequent approval;

{c) the role of the ABT in establishing and enforcing program and
advertising standards; and

(d) appropriate sanctions for breaches by licensees of provisions of the
Broadcasting Act, including undertakings given pursuant to the Act
as w “adeqguate aad comprehensive services” and use of Australian
resources.’’

3.2  Terms of reference for any inquiry require interpretation and expansion.
Those for this inquiry raise questions that go to the heart of regulation of
commercial broadcasting as it exists today and to the extent and type of future
regulation, recognising the importance and opportunities of technological
change. In short, Government, Parliament and the public need to recognise the
importance of putting in place a regulatory framework that is relevant for the
early 21ist century. It is these marters the Committee proposes to address in this
report.

The Position of Radio

3.3 In examining the rationale for regulation the Committee will concentrate
on television. Radio is different because of historical developments, diversity of
ownership and range of choice for listeners. It also does not raise the same
concern as television. The opening up of the radio spectrum has resulted in
specialisation. In metropolitan areas in particular there is now much greater
variety in programs. Mr M Armstrong, a former member of the Tribunal and

' Arachment in a letter dated 18 November 1987 from the former Minister - see Transcript

of 9 February 1988, pp &, 8BA.




author of a numbeyr of publications on broadcasting law and practice, says that
compared with the similarity of commercial formats of earlier decades the
listener benefits greatly from exwra choice. The need for regulation, although
still necessary in solus markets, is less than in the past. He adds that at the time
the original radio standards were written, ‘competition and diversity in radio ...
were in the same kind of position as television is today and as television

LI

appears likely to be for some time to come’.

The New Technologies
Background

3.4 A reference which the Committee has received but has not activated is the
examination of the possibilities for the development of and the appropriate
means of regulating new broadcasting-related services.”” There is no wish to
pre-empt the outcome of that inquiry. Nevertheless, it is appropriate to make
some broad and general comments on the implications of the new and develop-
ing technologies.

3.5 The starting point for these comments is the Tribunal’s 1985-86 annual
report which said that the Broadcasting Act does not deal properly with
converging technology at a time ‘when the distinction between “broadcasting”,
“radiocommunications” and “telecommunications”, as a whole is becoming
increasingly irrelevant’. The Tribuna!l said any revision of the Act should cover
alf telecommunications services with point to multi-point potential.'

36 Point to multi-point (PTM) services are communications services transmit-
ted from a central point to a number of receiving points. As a general rule
PTM services deliver identical simultanecus transmissions to all receivers. PTM
services may be delivered by satellite, terrestrial radio transmitters or the
switched telecommunications network. The services may provide entertainment,
education or informal programs to specific or general audiences.

37 Video and Audio Entertainment and Information Services (VAEIS)
provide programming directed to identified categories of end users in environ-
ments cutside the home such as licensed hotels, clubs and motels. Radiated
VAEIS is not treated as a broadcasting service and requires a licence under the
Radiocommunications Act [983. Programs carried by entertainment-orientated
VAEIS include sporting programs. live variety shows, televised racing to
totalizator agency boards and audio programs. These services may be funded by

Armstrong M, 1986, "Deregulation of Radie’. Wedia (nformation Ausirafia. Number 41,
August 19806,

Transcript of @ February 1988, p. 8A.

Austratian Broadcasting Tribunal Annual Reporr /985-86, Parliamentary Paper No.
3TH1986. pxiv, Canberra, 1980
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advertising revenue, service charges or equipment lease. Initially there were
three satellite providers of eatertainment VAEIS. One provider went bankrupt
and another does not operate so that the Bond Group which operates Sky
Channel is the only provider of satellite-delivered entertainmen: VAEIS
today."* Other VAEIS may be delivered through the Telecom network.

3.8 Technological developments are blurring the distinctions between domes-
tic and non-domestic {business) audiences. For example, viewing not tradition-
ally associated with the home could become possible with fibre optic
cable-channels for the stock market and the medical profession. Technological
developments, that is special scrambling and decoding devices, could make it
easier to levy charges directly on the receiver. One such development is Pav
TV where, for a monthly fee or ‘pay per view' (a charge per program). viewers
are given a choice of programs that are different to that of free-to-air radiated
programs.

Problems

3.9 The basic problem with current regulatory regimes is that thev are based
on the method of delivery. This results in similar services delivered by
different technologies being regulated in dissimilar ways in different Acis of
Parliament. Mr L T Grey says that the ‘current legal structure is directing aur
minds to the wrong questions - instead of being forced to decide whethey or
not a sérvice is broadcasting, we should simply be able to concentrate on the
rules that are appropriate to that kind of service’.'®

3.10 The Broadcasting Act which applies to free-to-air broadcasting is
dominated by government policy rather than technaical considerations. Briefiy. it
restricts entry into commercial radio and television and regulates the activities
of the licensees.

3.11 In contrast, PTM services including VAEIS are licensed under the
Radiocommunications Act which regulates technical standards and operating
rules to minimise interference. This Act established a simple licensing regime
which did not reguiate entry and ensured ‘reasonable’ regulazion.'” There are
guidelines on technical and content matters for all VAEIS operators but when
they use the Telecom network the undertaking is an administrative procedure
and is not based on legislation,

5 Supmission No. 3169, p.3,

ko Grey L., (986 ‘Satellite Video Enrertainment Services: Is our Law Off the Planet Too™,
Communications Law Bulletin,Vol. &, No. 3, Ocwober 1986, p. 1.

" The High Court case. Miller v TCN Channel Nine Pty Led {1986) establisited that 592 of the
Constitution applied to radiocommunrnications and that regulations must be "reasonable’ - 67
ALR 321




Comment

312 These apparent inconsistencies between different regulatory regimes will
extend into the future 1o an even greater extent with the introduction of cable
and Pay TV unless regulation is based on service.

3.13  There are several regulatory strategies to choose from, for example, the
current position or a comprehensive structure of regulation. The strategy the
Committee has been made most aware of is the reguiation in a singie Act of all
services which fall within a more expansive definition of broadcasting. This
would mean that VAEIS aad cable and Pay TV would come under the same
regime as current radio and television stations, The Tribunal would thus have
responsibility for all broadcasting-type services,

314  The major advantage of this strategy is consistency of regulation. A
possible disadvantage is inappropriate regulation in some areas, a point made
by industry and which, according to Bond Media, could stifle development of
new services.*®

3.15 The selection of a particular strategy depends initiallv on what one wants
to achieve in broadcasting. The starting point for this analysis is the ohiectives
of broadcasting and it is to this matter that we now turn.

Objectives in The Act

Background

316  Several witnesses have asked for a statement of policy objectives to be
included in the legislation. The Communications Law Centre says the Tribunal
agperates in a policy vacuum with no clear idea of the legislature’s intentions
with respect to the overall purpose and objectives of the regulatory and
licensing process. The Tribunal and Grey make their suggestions in the context
of removing the restrictions to decision-making inherent in the exclusive
licensing criteria. “The Tribunai believes that any perceived inconsistencies in
decision-making that could follow removal of the exclusive licensing criteria
could be overcome if the Act contained a concise statement of policy objec-
tives,” Grey says the broadcasting acts of New Zealand and Canada in particular
contain & set of broad policy objectives. He also says that the policy oblectives
in Australian legislation shouid include some broad service chjectives for each
of the broadcasting sectors, i.e. national, public and commercial.'®

1%

* Submission No. 3160 p.7.
' Submission Nos, 3153, p, 10 and 3064, pp, 9.10,20,21,
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3.17 The policy objectives in the Broadcasting Act 1967-68, Canada, can be
separated into several parts. These include;

ownership - the system should be effectively owned and controlled
by Canadians, ‘so as to safeguard, enrich and strengthen the cultural,
political, social and economic fabric of Canada’; and

quality - that the programming provided by each broadcaster should
be varied, comprehensive, of high standard and use predominantly
Canadian creative and other resources.™

Objectives of Broadcasting Policy

3.18  The objectives of broadcasting policy are not stated explicitly in the
Austraiian legislation but some of them can be inferred from the Act. The
former Minister has reiterated the stated objectives which are -

{a) to maintain the viability of the broadeasting system;

() to maximise di{fersiiy of choice;

() to discourage councentration of media ownership and control;
(d}y  to encourage Austiralian content;

(e} to provide services that are relevant and responsive to local needs;
and

() to improve guality.*!

319  These objectives are clearly incomplete. The objective on restricting
foreign ownership is not listed and neither is the objective relating to the
setting of appropriate program standards which is implicit in the legislation. To
make objective setting more complete and explicit the following objectives of
broadeasting policy should be added to those listed by the former Minister:

to restrict foreign ownership and prohibit foreign control of
commercial radie and commercial television; and

. to protect the public and particularly children from offensive
material by the setting of appropriate standards.

320 Care has to be exercised in the setting of objectives. For example, the
obiective 'to maximise diversity of choice' {emphasis added) when read literally
gives an unintended priority. A strict interpretation could make it the overrid-

% Office Consolidation, Broadeasting Act (Canada), 1967- 1968, Section 3,

*! Senator the Hon Gareth Evans, QC, then Minister for Transport and Communications, in
The Price of Being Australian Conference Report, Sydney, 31 August - | September 1987,
Australian Broadcasting Tribunal, March [98R,
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ing objective. Clearly this is not the case. Other objectives would limit achiev-
ing maximum diversity of choice. The objective should read ‘to increase
diversity of choice’.

321  Yert even if all the objectives are set out carefully there would be stili a
gumber of important questions to answer. First, there is the question of
whether the objectives should apply to all three sectors of broadcasting, ie
national, public and commercial. Second, one needs to be aware of the
‘trade-offs’ or tensions between objectives. Third, there is the matter of alter-
native or different ways of achieving objectives and these include the alter-
natives of deregulation, self-regulation and regulation. Finally, one needs to
know who (government, Parliament or the regulatory authoritv) has primary
responsibility for {a) setting an objective; (b) detailing the requirements for
specifications required to meet that objective; and (c) monitoring whether the
requirements are adhered to.

3.22  The Tribunal refers 1o the inherent tensions in objectives {a) to (e) of
paragraph 3.18 and to the possibility that each of these objectives could be in
conflict with other objectives. For example, the Tribunal says the objective of
maintaining the viability of the system can cause tensions with maximising
diversity of choice, encouraging Australian artists, local needs and discouraging
concentration.”’ The problem the Tribunal identifies is well known in public
policy anaiysis. It is one of ‘trade-offs’, to achieve more of one objective, one
has to trade-off or accept less of another objective.

323 As the Committee sees it, a basic objective is maintaining the economic
capacity of the industry to sustain many other objectives, particularly those
refating to the encouragement of Australian content and drama quotas and
improvements in quality. The case for maintaining viability {i.e. economic
capacity} by controlling entry into the market will be examined in paragraphs
3.48 to 3.60 of this chapter.

Conclusions and Recommendations

3.24 The Tribunal’s call for the Act to contain a statement of policy
objectives may have been prompted by uncertainty as to its role in a world of
rapid technological change in broadcasting. A maior purpose of setting out the
objectives of broadcasting is for what is called ‘program evaluation’ - an overall
assessment of performance against the stated objectives. Basing its views on
overseas practice the Green Report ( 1976) outlined the major programming

= Australian Broadeasiing Tribunal 1984, report on Satellite Program Services, inquiry into the
regulation of the use of satellite program services by broadcasters, Vol, 1 pp. 60,601, Australian
Government Publishing Service. Canberra, 1984
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objectives for inctusion in broadcasting legislation.”® This statement is not
dissimiiar to that in the Canadian legislation as reproduced in part at paragraph
3.17.

3258 The problem with such statements, whether they be used to evaluate
programs or {0 assist an organisation in its work, is their generality. They give
an indication of broad directions and onfy that, because of the need to use
words sparingly in legislation, and, the need to change direction if and when
circumstances dictaie. By itself the inclusion of policy objectives in the Act will
not clear uncertainty. Therefore, such statements need to be accompanied by a
more detailed Ministerial statement which explains how government proposes
to implement the broad policy objectives contained in the Act. Taken together
the two should assist evaluation and give the Tribunal a reasonably clear
indication of what the Parliament and government wants to achieve.

3.26 The Committee recommends that:

Recommendation 1: The Broadcasting Act 1942 be amended to include
the objectives of broadcasting policy. These objectives amongst others
should be -

(a) to maintain the viability of the broadcasting system;
(b) to maximise diversity of cheice;
fc)  to discourage concentration of media ownership and control;

(&} to restrict foreign ownership ard prohibit foreign control of
commercial broadcasting;

(e) to encourage Austr'alian content;
(fy  to provide services that are relevant and responsive to local needs;
{g} to improve quality; and

(h) to protect the public and particularly children from offensive
material by the setting of appropriate standards.

Recommendation 2: The Broadcasting Act [942 be amended to make
provision for the relevant Minister, from time t¢ time, to make a
statement in the Parliament detailing the ways in which the policy
objectives specified in the Act would be achieved; and to require the
Australian Broadeasting Tribunal to have regard to such a statement.

13 postal and Telecommunications Department 1978, Auwstrafian Broadcasting, A repors on the
structure of the Austrafian brogdcasting system and associaied matiers,Parliamentary Paper
No, 358/1976, p. 28, Canberra 1977, This report is referred 19 as the 'Green Report’.
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3.27- The primary responsibility for regulating entry into the market shouid
reside with government which is answerable to the Parliament. This shoutd
always be the case in major matters of policy. Similarly the Parliament would
set the limits on industry concentration. The only function of the Tribunai here
would be to supervise compliance with these rules and not to set its own unless
that function is prescribed clearly in the legisiation.

328 The primary responsibility of the Tribunal would be to supervise and
where appropriate enforce the rules set by the Parliament in respect of market
entry and industry concentration, and more imporiantly to give effect to
objectives {e) to (h) in the recommendation at paragraph 3.26.

3.29 It is necessary for the Tribunal to take account of this division of
responsibilities between government, the Parliament and the Tribunal. It should
be possible aiso for the legislation to give the Tribural additional guidance on
its role and functions. '

3.30 The Committee recommends that:

Recommendation 3: The Broadcasting Act 1942 be amended to provide
that, subject to judicial review by the courts and by the institutions of
the administrative law, the role of the Ausiralian Broadcasting Tribu-
nal is to protect the public interest by -

(a) undertaking those functions set down in the Act; and

(b)  having regard to the poliby objectives in the Act and policy
statements on broadcasting made by the relevant Minister pursu-
ant to the Act.

The Case for Regulation
Introduction

3.31  The terms of reference require the Committee o examine the role and
functions of the Australian Broadcasting Tribunal in regulating (emphasis
added) the commercial broadcasting sector, particularly in respect of licence
grants. and licence renewals, ownership changes, establishment of program and
advertising standards, and, enforcement of these standards and sanctions. These
issues will be addressed in some detall in the succeeding chapters of this report.
Taken as a whole they cover the case for and the need for regulation of mainly
but aot only commercial broadcasting.

3.32  The need for regulation is conceded by all licensees and others who
made submissions or appeared before the Commitiee at public hearings. What
may be at issue is the degree of regulation.




The Public Trustee Model of Regulation

3.33  The historical rationale for the regulation of commercial television is
based on the acceptance of the public trusteeship’ model of regulation. As put
by the Cathelic Communications Centre, the Flon T M Macphee, MP, and other
witnesses, the model maintains that the spectrum is a scarce resource, that 1o
grant a television liceance is to bestow a rare privilege and that in rewurn
commercial television licensees have a responsibility to enrich the moral,
emotional and cuitural fife of our society.”® The concept of public trusteeship
was referred to by the then Minister for Post and Telegraphs, Mr Davidson,
when introducing the first biil covering the regulation of commercxai television
in the House of Representatives on 19 April 1956:

By its very nature, commercial television, like commercial broadcasiing.
is a business undertaking. Large suwms of money have to be invested in
stations, and the people who invest the money are eniitled to expect a
reasonable return on their outlay. But the conduct of a commercial
television service is not to be considered as merely running a business
for the sake of profit; relevision stations are in a position o exercise a
consiant and cumulative effect on public taste and standerds of conduct,
and, because of the influence they can bring to bear on- the contmuniiy,
the business interests of licensees must at all times be subordinated
the overriding principle that the possession of a licence is, indeed, as the
roval comm;ssaon said, a public trust for the benefit of all members Oj
our society.”

3.34 The public trusteeship model, although still a useful starting point on the
need for regulation, is too general as a guide which covers the type and extent
of regulation. It is also in danger of becoming obsolete. The spectrum scarcity
argument is being overtaken by technological change, particularly with the
possibility of the introduction of cable and/or sateilite television.

3.35 The Business Regulation Review Unit (BRRU) distinguishes economic
regulation from social regulation and the Public Broadeasting Association of
Australia separates structural from behavioural regulation.’® The separation of
regulation into these two categories helps to focus on the need for particuiar
types of regulation.

3.36 Economic or structural regulation can be said to embrace several
objectives. One is to control eniry into the market and this includes limiting
the number of stations or providers of radio or television, the specification of
criteria for selecting a suitable licensee and prior or post approval of changes in

4 Syubmission No. 152, pp.1-4, Transcript of 10 February 1988 p. 199 and Transcript of 22
~ February 1988, pp. 468 - 471

I8 House of Representatives, Depares, 19 April 1956, p, 1534,

6 Submission Nos, 3, pp.6.10 and 3213, pp.3-6.
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ownership, Other objectives are the prevention of undue concentration of
ownership or control of commercial television and the Hmitation of foreign
ownership and the prohibition of foreign controf of commercial television.

3.37 There could also be several objectives to social-or behavioural reguiation
of television. The BRRU says that social regulation ‘deals with the setting of
standards and objectives to cater for or protect the interests of all or targeted
groups within society’.*” Social or behavioural regulation includes the establish-
ment and maintenance of various standards for commercial television - moral
standards, advertising standards and rules {quotas) relating to Australian con-
tent. Such regulation could also include a provision that certain programs be
aired at certain times and rules that result in improvements in the quality of
programs.

3.38 There are interrelationships between these two types of regulation,
particularly between control of market entry and Australian content rules.

The Case for Program Regulation

3.39 If one sets down against a particular economic or social regulatory
obiective the purpose of that objective, what comes through quite clearly is the
importance of television. Television watching is a major recreational activity,
Over 80 per cent of Australian homes have a set and television is watched on
average for four hours each day.*® This takes up a considerable portion of
recreational time. A distinguishing feature of free-to-air television is that it
represents ‘free’ home entertainment. Programs are received in the house, into
iounge rooms, and are seen by adults and children alike. As the Communica-
tions Law Centre (CLC) states it is a powerful and pervasive medium.* It deals
with the particularly sensitive commodities of ideas, information, thought and
opinion, compounded by the public perception of the mass media as opinion
makers, image formers and culture disseminators.® This is what makes televi-
sion broadcasting unigue.

3.40 The broad functions of television are to inform, to educate and to
entertain. The indusiry proposes self-regulation and deregulation for many of
the objectives of program regulation, particularly for program and advertising
standards. The Federation of Australian Television Stations (FACTS) supports
the Tribunal’s call for ‘the minimum degree of mandatory regulation necessary
to protect the public interest in a particular service ..." coupled with a clear
statement in the Act about the matters to be covered by standards. FACTS
concludes that Parliament should determine these matters,®

Submission No. 3, p.10. .

Shoebridge, A, 1988, ‘Alcohol on Television', Media Informaton Ausiralio Number 48, May
14988, p.4.

Submission No. 38K, p.3.

Submission No, 4036, p.36.

Submission No. 3168, pp.20. 21
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3.4%1 DBond Media travels further down the deregulation track. It says that a
lot of regulation has proved to be unnecessary in recent vears and gives as
examples Australian programming which has nothing to do with rules or guota
requirements, and, other standards including those relating to children’s pro-
grams.” Bond Media says one approach is for licensees to deveiop, publish and
periodically review, codes of practice which should not require approval by the
Tribunal - ‘that would substitute the Tribunal’s view for the licensee’s, in
circumstances where the Tribunal could not be expected to have a more
informed or better view of what is expected’.®

342 The Committee does not accept the Bond Media view that licensees are
better placed than the Tribunal to regulate program standards. The weight of
the unprecedented number of submissions received, which represent the views
of an even greater number of other community members, and our collective
experiences as Members of Parliament, lead us to conclude that there shouid be
a neutral umpire to regulate program standards on commercial television. That
umpire may weil decide that self-regulation is the answer. Self-regulation is a
form of regulation. It is the product of consultation between indusiry, the
Tribunal and the public by which the rules so developed are applied by
industry itself with accountability to the Tribunal.

3.43 The quality of television programs, including the requirement of
Australian content, is another objective of program regulation. The need for
the objective is challenged by industry.

3.44 FACTS says the undertaking to provide ‘adequate and comprehensive
services' cannot be a detailed commitment to provide specific services, specific
programs or program types. It adds that the Tribunal has come close to doing
this and intimates that this is inappropriate. The limit of the Tribunal's
concern, according to FACTS, is what ends up on the screen in the form of a
range of programs.” Bond Media says something similar in its submission. In
evidence Bond Media said it would be apprehensive about any process which
led to demands by the Tribunal that particular licensees program their stations
in particular ways.”

3.45 The Tribunal apparently has a diametrically opposite point of view. Its
Chairperson is reported as saving that the Tribunal's role is more as one of
improving standards, that the Tribunal should be encouraging licensees to put
more money, time and effort into various areas of programming and that the
Tribunal should specify ways licensees should go about improving their pro-
grams.*

% Transcript of 10 February 1988, p.16.

S Submission No. 3169, p.16.

Submission No. 3168, pp.23, 29,

35 Submission No. 3164, pp.12, 13 and Transcript of 1 February 1988, p.132.

A reported in the Svdney Morning Herald (21.1.88). the Melbourne Herald (31.8.87) and the
Brisbane Courier Mai (26.1.87).




346 Hidden at the heart of this dispute is the role of ratings in ensuring
program quality. Audience ratings bring in advertising revenue, the lifeblood of
commercial television. Australian Television Network Limited (7 Network) says
it is judged constantly by the marketplace and that if it does not pass these
critical assessments then Australian viewers simply will not watch commercial
television.”” On the other hand, ratings have been criticised for producing
lowest common denominator programs for the largest possible audience, of
delivering audiences to advertisers rather than offering programs to viewers and
thus for forsaking guality for rvatings.® Ms G Appleton, a freelance consultant
speciaiising in culturai and policy matters, refers to the limited range of choice
on commercial television and to criticisms of lack of diversity and of failure to
reflect or cater to differing backgrounds or interests in the audience.*

347 Improving the quality of commercial television and increasing diversity
of choice are not necessarily the same thing, Choice can be promoted by
increasing the number of channels for use by Pay TV. But within the free-
to-air system there is a role for regulation in improving guality. That role
récognises the imperfections of ratings as a means of deiermining viewer
requirements and the need for programs or parts of programs that cater for
minority tastes - e.g. children’s programs. It also recogsnises the importance of
revenue for.commercial television so that the role for regulation is essentially
one of fine-tuning.

Conclusions: The Committee finds that:

{a) there is a clear case for program regulation of television which
should cover the establishment and maintenance of program and
advertising standards - children’s programs, standards on taste
and violence and Australian content;

{b)  there is also a clear case for the regulatory authority to have the
power to improve the quality of television; and

{¢)  self-regulation, where appropriate, should be the outcome of a
public participation process with licensees being accountable to
the regulatory anthority.

The Case for Structural Regulation
348 Control of entry into the market has always been a feature of

commercial radio and commercial television in Australia. It is being questioned
seriously as an objective of structural regulation,

5 Transcript of 15 June 1988, p. 1314

W Canberra Times, 12 September 1988

Appleton G 1987, ‘How Australia Sees liself: The Rote of Commercial Television™, The
Price of Being Australian, Conference Report. Sydney. 31 August - | September 1987,
Australian Broadeasting Tribunal, March 19388,
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3.4% Control of entry into the market is related to the need for maintaining
viability. The traditional argument supporting viability is the ‘trade-off’. Li-
censees are compelled to provide certain types of programs which results in
additional costs and loss of revenue. The trade-off for such costs and losses is
the protection of commercial viability by controlling market entry.

3.58 This is the case as put forward by licensees, Macphee and other
witnesses.” In particular, it is argued that there is the risk of unregulated
‘competition reducing or preventing increases in the levels of Australian con-
tent, particularty Australian drama, because of reduced advertising revenue and
the consequential -switch from high cost Australian programs to lower cost
Australian programs, or, to much lower cost imports.*

3.51 The questioning of the need to control esntry into the free-to-air
commercial television market (and radio as well} attempts to rebut the trade-off
case and to substitute a different logic. It is argued that the public interest ties
in industry not individual station viability and the former is already fairly well
protected by economies of scale.*” The second argument is the ‘same for all’
one, If existing participants and new eatrants both face identical requirements
on Australian coatent and other constraints, then any risks of unregulated
competition would be eliminated.

3.52  There would be no need for the Minister or the Tribunal to determine
commercial viability. This could be the outcome of a tender process where all
tenderers would have to give undertakings identical to those given by exisiing
licensees,

3.53 What is at issue is whether entry into the market should be determined
by regulation (Minister or Tribunal) or by the market iwself by for example a
tender process. The Department said there is room for one more UHF sevvice
for Sydney and Melbourne on the spectrum.®

384 It is not certain that an additional commercial television station will
greatly increase diversity of choice by offering more variety in programs, 11 ma
simply continue the general similarity of programming that exists between the
three current commercial channels,™ It has been claimed that in the USA an

0 Submission No. 3189, paragraph 2 and Transcript of 22 February, p.477.

*U Transcripts of 10 February 1988, n.171 and 15 June 198%, pp. 1353-55.

%2 Travers Morgan Pty Ltd, Planning and Management Consuliants. 1988, Review of the
Regularion of Broadcasting. p. 4. The review was commissioned by the Deparument of
Transport and Communications.

3 Transcript of 14 June 1088, pp, 1244, 1247 and 1252,

Travers Morgan. p.il.
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additional five or six statlons would be required before such diversity could be
expected. * It has also been claimed that in Fraace, increasing the number of
channels has not greatly increased diversity of choice.*

3.55  Nevertheless, the Government should always keep in mind that it is
possible to increase the number of television channels if there is a community
need for a wider choice of programming. Additional licences must provide at
least some increased variety in programming and must certainly provide in-
creased competition and a generally better service. Likewise, the current li-
censees should be aware that additional licences can be issued if the
Government believes that this course of action should be followed as a means
of providing a wider choice of programs.

3.56 The question that needs to be answered is what is the best use of the
available spectrum. It can be used for another free-to-air channet, for public
broadeasting, another channel for the national broadcaster or for Pay TV.
These are matters the Committee will examine in detail in its next inquiry {see
paragraph 3.4). They raise issues connected with the relationship between
viability and quality. The House of Commons (Westminster) Home Affairs
Comrittee submitted a report titled The Future of Broadcasting in June 1988,
It said that a ‘major fear of an increasingly competitive and fragmented
broadcasting environment is that the commercial channels in particular may
not be able to generate sufficient resources to make the high quality and to
some extent high cost, programmes ...” The conclusion drawn was that it was
‘essential that more services are not launched than are capable of being
properly financed, given the standards which are expected of a British televi-
sion service’."” These conclusions refiect the way Australian rules have operated
4p 10 now,

357 The other objectives of structural reguiation include the discouragement
of concentration of media ownership and restrictions on foreign ownership and
prohibition of foreign control. Both are based on the imporianee of broadcast-
ing.

3.58 The Department says the ‘need to avoid an undue concentration of
ownership and contrel of commercial television stations is the key principle’
underlying limits on ownership and control. According to the Department the
major reason given for imposing strict limits on the ownership or control of

*3 Travers Morgan, p.tl,

0 The Economist.2b December 1967, p.78.
House of Commons Home Affairs Committee {Westminster) 1988, The Futre of Broadeast-
irig, June LUSE, pp. x, xi, Her Majesty's Stationery Office, London.
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commercial television licences, thereby restricting the capacity for any one
person or organisation to control commercial television Is ‘its potential to

influence public opinion’;* in other words, the importance of broadcasting.

3.59  Foreign ownership and controi of broadcasting has been a matter of
concern since the early 1950%, In 1951 both the Senate and the House of
Representatives passed cesolutions which said that it was undesirable for any
person not an Australian to have any substantial measure of ownership or
control of any Australian commercial broadcasting station.®® The regulation of
foreign ownership and control is also based on the importance of broadcasting
and its potential to influence to public opinion.

3.68 In respect of structural regulation the Committee conciudes as follows:

Conclusions: The Committee finds that;

{a)  the regulation of entry into commercial television markets should
continue until the possible effects of Pay TV (satellite and cable)
have heen fully considered;

(b)  the Government should keep under constant review the issuing of
new licences as a means of providing greater competition and
increased variety of programs;

{¢) regulation which prevents undue concentration of ownership and
control of commercial broadcasting should be maintained; and

(d) regulation of foreign ewnership and the prohibition of foreign
control of commercial broadeasting should also be maintained.

Public Accountability
Background

3.61  Western liberal democracies including Australia regulate broadcasting.
The information given to the Committee indicates different approaches to
regulation,™ yet none of these appear to contain the special feature of the
Australian broadcasting system: public accountability. There is considerable
confusion about this concept and in the succeeding paragraphs the Committee
will outline what the concept should mean.

B Department of Communications 1986, Ownership and Control of Commercial Television,

Frture Policy Pirections Vol 1: Report, p42, Australian Government Publishing Service.
(anberra, 1986,

As above. p. 1019,

Travers Morgan, clted before, pp.25-37.

A4
561




362  The public trusteeship model of 1936 may well have had an implied
sense of accountablility. However, the starting point is the Green Report (1976)
which accepted the view put forward in many submissions that the whole of
the licensing process is a legitimate area of public interest and that therefore
licensing requires public inguiries and pubiic participation in the area of
socially important commodities such as broadeasting licences,”

363 In its 1977 report, Self-Regulation for Broadcasters, the Tribunal
advanced a ‘public accountability philosophy’. The report said the view that the
‘uniquely powerful impact of broadcasting on society required that the public
should have the means to make broadcasters accountable to them’, and went on
to say that the ‘philosophy of direct public accountability is the basis of our
approach to the regulation of broadcasting’. This approach was based on
spectrum scarcity, the public utility of the spectrum and the uniquely powerful
impact of broadcasting. Accountability was to be achieved through public
inquiries on licence applications and renewais,”

3.64 This concept of public accountability has been recognised and confirmed
by governments. [n October 1977 the then Minister for Post and Telecommuni-
cations, Mr E L Robinson, said that broadcasters will be made to account, at
renewal hedrings, and in public, for their programming performances.” In
September 1987 when responding to the Tribunal's self-regulation report the
then Minister, Mr A A Staley, said that ‘(b)roadcasters will in future be held
directly accountable to the public through public licence inquiry procedures
and the requirement of broadcasters to adhere to a promise of performance as
a condition of their licence™ ™

Accountability to the Tribunal

3.65 The term accountability raises questions of who is accountable to whom,
by what means {processes) and why. To be accountable or answerable carries
with it the implicit inference that the organisation to which oneis accountable
has the power to require answers, the power to issue directions and the power
to enforce compliance with those directions, Thus the concept of broadeasters
being or being held accouniable to the pubiic is.a misnomer. Licensees are not
accountable to the public but te the regulatory authority, the Australian
Broadcasting Tribunal, through a process of public participation.

3.66 in calling for a re-examination of public participation Bond Media
ridicules the concept. It says the ‘village meeting’ model of public participation
is of very limited practical value. The overwhelming majority of listeners and

Cited hefore, Parl. Paper No. 358/1970, p.69,

Australian Broadeasting Tribunal 1977, Self-Regulation for Broadeasters, Parl. Paper No.
771977, Canberra 1977,

House of Representatives, Debates, 13 October 1977, p 2005,

Commonwealth Record, 11-17 September 1478, n.1216.
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viewers do not participate. Those who do are a small number of pressure
groups representing union and specialist programming interests. All the avail-
able evidence about audience viewing tastes indicates that these groups are not
representative of the community at large and their participation ‘assumes that
periodic exposure of licensees to a self-selected sample of listeners or viewers
will make broadcasting services more “accountable”™ in some undefined way'.*

3.67 1t has been put to us that licence renewal hearings are poorly attended
by the public. One reason is the legalistic procedures which either denv the
public participation or frighten peopie away. This has been the experience of
the Federation of Parents and Citizens Associations of New South Wales.™ 1t is
also the view expressed by the Tribunal.*”

3.68 In recent vears the Tribunai has used a non-adversarial method of public
inquiry. Inquiries under s.17C{1) are similar to that of parliamentary commit-
tees - the inquiry is advertised, submissions are invited and ‘evidence’ taken at
public conferences at which cross-examination by counsei is kept to a mini-
mum. In addition, the Tribunai publishes background papers and commissions
research which it also makes public. The Tribunal has described the value of
public conferences as being ‘candid and helpful, undiluted by the skills of
professional. advocates’.*®

3.69 The Committee commends the Tribunal for its innovative approach to
public participation and would like to see this non-adversarial approach used
wherever possible. It notes that the former Minister for Transport and Commu-
nications has directed the Tribunal, pursuant to s.18 of the Broadcasting Act. to
inquire into viclence on television.™

370  In view of much of, the foregoing the Committee draws the following
conclusions:

Conclusions: The Committee finds that:

{a) licensees are not directly accountable to the public but to the
regulatory authority, ie. the Australian Brsadcasting Tribunal,
by means of a process of public participation;

2 Submission No. 3169, p.6,

> Transcript of 10 February 1988, pp.251-254 and Submission No. 30728, p.3.

Submission No. 3153, pp3a

Australian Broadcasting Tribunal 1987, Adverusing Time on Television p. vil, Australian
Government Publishing Service, Canberra. 1987

Media Statement, then Minister for Transport and Communications. Senator the Hon
Gareth Evans, QC, 22 August 1985,




(b}  such participation should be encouraged, whenever possible, by
use of Section 17C(1) inguiries which are non-adversarial; and

(c) the Tribunal should endeavour to widen public involvement in
the development of standards through the use of altermative
processes other than public hearings, such as qualitative surveys.

Accountability to the Parliament

371 What one sees in Australia is the Tribunal as the primary reguiator of
broadcasting subject to judicial review by the courts and the institutions of the
new administrative law, combined with the concept of licensees being account-
able to the Tribunal through a process of public participation. What may
perhaps tend to be ignored in debates is the ultimate responsibility of the
Tribunal to its creator, the Parliament. It is the Parliament that has brought the
Tribunal into existence and it is the Parliament which. retains power to abolish
or amend its charter by enacting fresh legislation. The work of examining the
usefulness of regulatory agencies such as the Tribunal is unsuited to the
chamber proceedings in the two Houses. Standing commitiees of the Par-
liament with their procedures of public inquiry and public participation are
well placed to undertake this work.®

372 One of the reasons for establishing the ABT was the principle of a
broadcasting system not subject to political interference.® This in turn requires
the need for the Tribunal to keep and maintain an ‘arms leagth’ refationship
with the government of the day. The general approach of the Tribunal to the
Committee inquiry is that it should not be giving preferred sofutions to policy
issues because there could be some embarrassment if these were not accepted.
The Tribunal could end up having to implement legislation it did not support
in the pre-legisiation stages.®

3.73 The Committee concurs with this view. But the moment the Tribunal
accepts membership of a departmental committee that is reviewing the rele and
function of the Tribunal its views go underground. There is a Departmental
review of broadcasting regulation and the current Chairperson of the Tribunal
is a member of the steering committee which oversees the work of the group.
There is thus an opportunity for policy input from the Tribunal through the
group to the Minister. The Tribunal could be giving its preferred solutions to
policy issues, something it did not want to do at public hearings. While the
Committee does not attach undue importance to this participation, it points out
that such participation could put at risk the arm’s length relationship the
Tribunal should have with the government of the day.

W Wertenhall R and Bayne P.*Administrative Aspect of Regulation.” Susiness Regularion in
Awsralia(ed R Tomasic), p.94, {00, CCH Australia Limired, 1984, p.99, 100.

House of Representatives. Debazes. 13 Ociober 1977, p 2005,

" Transcript of 20 March 1988, pp.8YR, 899,
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Appeals to the Administrative
Appeals Tribunal

Background

174 The Administrative Appeals Tribunal (AAT) was established under the
Adminisirative Appeals Tribunal Act 1975 as a general appeals tribunal to
review the merits of certain administrative decisions. The essential feature
which distinguishes AAT review from that by the courts is the power of the
AAT to set aside an administrative decision and substitute its own decision in
its place.™

375 Under s.119A{1) of the Broadcasting Act many decisions made by the
Australian Broadeasting Tribunal under a ‘substantive power’ {s.17A(2)} are
subject to a complete review on the merits by the AAT. Thus the AAT can
review decisions relating to the variation, revocation or imposition of licence
conditions, refusal to renew a licence, renewal of a licence for a period of less
than three vears and refusal to consent to a licence transfer or share transac-
tion.

3.76 In 1982 the Administrative Review Council (ARC) recommended that all
decisions made by the Australian Broadcasting Tribunal under its substantive
powers be subject to review by the AAT with the leave of the president of that
tribunal. This matter was referred back to the ARC for reconsideration, that is
for re-examination after the new ABT inquiry procedures had been in opera-
tion for some time.™

377 The ARC says that there is potential for duplication and conflict between
its inquiry and that of the Committee. The Council adds that because it is
likely that the Comumittee inquiry will be completed first the ‘Council will of
course take the views and any conrclusions of the committes into account in any

recommendations that it makes™.®

The Case for Abolition of Appeals

3.78 The Australian Broadcasting Tribunal, the Depariment and Grey are all
opposed (o review on the merits of ABT decisions by the AAT.™ The ar-
guments they advanced restate views put several years ago to the ARC inquiry
without attempting to rebut the contrary views advanced by that body in its

a3

Submission No. 4087, p.3
ad

Adminisirative Review Council, Report (o the Anorney-General, Review of Decisions Under
the Broadeasiing and Television Act 1942 {Report No. 16), p.b, Australian Government

_ Publishing Service, Canberra, 1982 and submission No. 4087, p.2.

" Submission No, 4087, p.2.

"7 Submission No. 2153, pp.3, 6 and No.3064. pp.10, 1L
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1682 report. it thus became necessary for the Committee to ask the ABT and
the Department to respond to the arguments in favour of retaining appeals to
the AAT made in the 1982 ARC report. '

3.79 The ABT case for abolition of appeals against its decisions to the
Administrative Appeals Tribunal distinguishes the special features of ABT
decision-making from those of other organisations which are also subject to
review on the merits by the Administrative Appeals Tribunal. The two special
features appear (o be the public inquiry process and the expert body argument.

3.80 Accorcding to the ABT its public inquiry process ‘now ensures maximum
public scrutiny of the exercise of all of the Tribunal’s substantive powers ..., a
circumstance not envisaged by the Green Report’ (1976).%7 Thus although the
Administrative Appeals Tribunal has a role to play where the decision-maker is
unaccountable and not subject to the public process this does not apply to the
ABT %

381  The expert body argument maintains that the Administrative Appeals
Tribunal does not have the background on broadcasting the ABT has and
review by such a generalist body undermines the usefulness of the specialist.
The question, according to the ABT, is whether a non-expert body with
comparable procedures ‘will necessarily reach a better conclusion’.**

3.82 It appears that from these two special features the ABT conciudes that
review by the AAT resuits in duplication, unnecessary costs and delays. Grey
considers that AAT review simply adds another laver of expense and delay with
fittle prospect of superior decision-making. He recommends that review of ABT
decisions by the Administrative Appeals Tribunal be sbolished.™ The Depart-
ment shares the view of the ABT, and uses the expert body argument.”

Consideration of Issues

3.83 In examining the need for appeals to the AAT from decisions of the
Australian Broadeasting Tribunal it is important not o get sidetracked by
marginal or irrelevant matters. One such sidetrack is ‘capture theory’ alluded to
in the 1982 ARC Report as ‘a common tendency for regulatory bodies to form
svmbiotic relationships with thase they are supposed to be regulating ..’ The
Committee has received no evidence on regulatory capture but it can hardly be

Submission No, #1953, pp.3, 3. The Green Report recommended appeals 1o the AAT because
the Australian Broadcasting Tribunal which it recommended be ts*abhahed would he
exercising substaniial powers,

Submission No. 3133, p.5.

Submission Nos. 3153, p.b and 4095, p.4.

Submission No.30o4, pp ML L

Transcript of [4 June 988, p. 1264
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argued that appeals to the AAT are a safeguard against such capture. Almost
without exception such appeals can be made only by or on behaif of the
licensee {see 5.1194A . (2) that is, the organisation being regulated.

3.84 The public inquiry processes and expert body arguments require close
and careful scrutiny. The proposal that appeals to the AAT should be abol-
ished, because in part there is a public inquiry process which ensures maximum
public scrutiny of the exercise of all the Tribunal's substantive powers, intro-
duces aconcept of public accountability which does not stand up to close
scrutiny. The Ceommittee fails to see how a public inquiry process allows the
public to scrutinise what the ABT is doing. As explained at paragraph 3.65 this
concept of public accountability is a misnomer. The correct concept is account-
ability of the industry to the ABT through a process of public participation in
the Tribunal’'s proceedings. The AAT appeals process adds a second tier of
accountability: the accountability of the ABT to the Administrative Appeals
Tribunal for the gquality of ABT decision-making,

3.85 The ABT believes itself to be an expert body. Beond Media says this
expertise is restricted to ownership and control matters,” The CLC, which
supperts appeals to the AAT, says that expertise in broadcasting does not
necessarily indicate expertise and ability to deal with wider issues. The Centre
cites the AAT decision of Davies J in re New Broadcasting Limited and
Auwstralian Broadcasting Tribunal and Treasure (party joinedj (1987) 12 ALD 1,
pointing out that the case dealt with the question of whether the non-
broadcasting activities of a person were relevant to the criteria of fitness and
propriety in the renewal of a licence, The issues in this case did not rec;mre
expertise in broadcastmg

386 The ABT collects facis, interprets and draws conclusions from them and
makes decisions. In doing this it probably draws on knowledge gained from
experience, Now whether such knowledge deserves- the tag of ‘expert’ is
debatable. The guarantee the ABT seeks, that the reviewer shouid be capable of
reaching a ‘better conclusion’ than the ABT, is impossible to give. What is
‘better’ is an opinion; and opinions can differ. Finally, the expert body
argument is weakened when “experts’ disagree. This is precisely what happened
in the ABT’s report Advertising Time on Television.™ -

3.87 The review of administrative decisions in Australia has a long history and
is based on the inability of the Parliament or individual Ministers to make
officials adequately accountabie to them for the large number of decisions
made by officials. The rationale for review on the merits is the exercise by
officiais of significant discretionary powers which could affect the interest of
individuals, A particular distinguishing feature of review on the merits by the

-5 Submission No. 3168, p. L.
~ Submission No, 3094, p.7.
5 Advertising Time on Television, cited before, pp.vil, vili.
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Administrative Appeals Tribunal is that the function is vested in a general
appeais tribunal capable of hearing appeals from decisions made across the
range of government activity.”

3.88 The review of ABT decisions by the Administrative Appeals Tribunal
was conceived ‘as part of the move to ensure adequate accountability in the
administration of the broadcasting system .." Provisions for appeal were ex-
plained by the then Minister for Post and Communications during the second
reading of the Broadcasiing and Television Amendment Bill [977 as giving
‘redress for broadcasters who feel they have been unfairly treated by the
Tribunal’.”

3.89 The system of parliamentary government in Australia is one of checks
and balances. In its broadest sense, appeals to the AAT are a check against the
possible abuse of power, It is in this way that the question of appeals to the
.AAT from decisions made by the Australian Broadeasting Tribunal should be
resolved. If the decisions made by the ABT are not considered to be important
then the appeais provisions should be abolished. if the ABT makes important
decisions which could adversely affect the interest of individuals and
organisations appeals should be retained. Thus matters such as public inquiry
processes and expertise pale into insignificance.

3.90 The ABT makes important decisions which could affect adversely the
interests if not the livelihood of persons and the interest of organisations,
where there is the possibility of error of judgment by the primary decision-
maker. The Committee endorses the view that review on the merits of ABT
decisions is part of an accountability process which in its essence should be no
different to other important decisions made by other organisations subject to
review by the AAT.

3.91 In fact the larger the activities of the ABT the greater could be the need
for accountability to the AAT. The possibility of increased activities or powers
is evident from an examination of suggestions or recommendations for exten-
sions of the powers of the ABT made mostly during the course of the
Committee inquiry. The first is the Tribunal view:that any revision of the
Broadcasting Act should cover all telecommunication services. This could give
the Tribunal increased powers. The other suggestions and recommendations
cover commercial free-to-air television and commercial radio. They include:
removal of the exclusive licensing criteria; re-introduction of some form of
prior approval by the ABT of ownership changes: new powers to improve
quality through area inquiries and competitive licence renewals where the ABT
would have the power to award the licence to someone other than the
incumbent; and increased flexibility for the Tribunal to determine its inquiry

0 Administrative Review Council, Eleventh Annual Report [986-87, Parliamentary Paper No.
247487, p.22, Australian Government Publishing Service, Canberra, 19R7.
House of Representatives, Debates, 13 October 1977, p. 20080,
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proeedures. This flexibility could be achieved by removing the power of
parliamentary disallowance of tribunal regulations and by giving the ABT the
power to determine its own inquiry procedures after public consultation.™

392 This long list of changes if implemented would give the ABT increased
powers, perhaps significantly increased powers, of decision-making. The Austra-
Hian Broadcasting Tribunal also wants the Parliament to abolish the power of
the AAT to review decisions of the ABT. The Committee doubts whether any
Parfiament would give any regulatory body such power,

393  Section 119A(3) of the Broadcasting Act says that the AAT shall be
constituted by a presidential member alone when it reviews ABT decisions. The
CLC suggests that the Act be amended to provide that when reviewing such
decisions the AAT consist of three persons at least one of whom has expertise
in broadeasting matters. " This suggestion is worth further consideration. There
could be advantages however in flexibility. This could be achieved by giving the
President of the AAT the power fo decide how many members a particular
review requires and the type of expertise that is relevant for that review.

3.94 The ABT told the Committee of its concern of a development that has
taken place in the last 18 months, namely that cases being run before the AAT
are very different to those run at the renewal hearings.™ This appears. t0 be an
abuse of the appeals process. It is another matter worthy of further consider-
ation to find out whether the appeals process can be contained in such a way
50 as to prevent abuse.

Conclusions

395 The ABT considers appeals to the AAT to be a major hindrance to its
operations. The Tribunal’s submission says that the appeals system ‘... under-

mines the usefulness of the Tribunal and its contribution to broadcasting ...'*

Clearly, the expectation of the ABT is Committee support for opposition of

AAT review. Yet, this bid for support is made in a most curious way. For the

ABT also says that its submission (or more strictly the Committee inquiry) is

not the ‘proper place’ to canvass all the arguments for and against AAT review

of the decisions of the broadcasting tribunal. In oral evidence the proper place

was identified as the ongoing review by the ARC.%

" Submission No. 3005, p.2.

9 Submission No. 4004, p.7.

* Transcripr of 14 June 1988, pp.1221, 1222,
Bl Submission No. 3153, p.b,
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3.96 Frankly, one would have thought that there is no more ‘proper place’
for the review of legislation or legislative proposals than the Parliament itself
or one of its committees. The Committee is conscious of the inherent danger
that those who do not understand adequately the workings of the Parliament
may tend to ignore it and play down its importance. .

397 Although the Committee is satisfied that its examination of the need for
appeals to the AAT is sufficiently complete, the other matters discussed are not
- flexibility of composition of AAT panels reviewing ABT decisions and
possible abuse of the appeals proeess. In addition, the ARC i3 examining not
only appeals to the AAT but also review by that tribunal of the ABT's
procedural decisions.®® In these circumstances the Committee does not propose
t0 make any recommendations.

*3 Submission No. 387, p.2.
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4: LICENCE GRANTS AND RENEWALS

The role and functions of the Australian Breadcasting Tribunal in
regulating the commercial broadcasting sector with particular refer-
ence to -

(1) the basis and conditions upon which licences are granted and
renewed, and options for change;

4.1 . The Committee has interpreted this term of reference as covering all
matters to do with licence grants and licence renewals. In some of these matters
witnesses have put forward options for change. Where this has been done a
choice has been made as to which is the better or more eftective option.

4.2  The matters which will be discussed in this Chapter are as follows;

Licence Grants
Balloting
Commercial Viability
Exclusive Licensing Criteria

Licence Renewals
Extension of the licence period
Area inquiries
Network Licensing

The matter of competitive licence renewal is discussed in Chapter 7. Enforcing
Standards and Sanctions.

Licence Granis

Balloting
Award of Licence by Ballot

4.3 The processes by which licences are granted require the Tribunal to apply
certain exclusive criteria in the selection process and then to choose the most
suitable applicant, The Federation of Australian Commercial Television Sta-
tions (FACTS) says that the task of selecting one candidate from two or more
meritorious applications is most difficuit. It is highly subjective and increases
the potential for litigation. The organisation proposed that the successful
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applicant be chosen by a ballot which contains the names of all candidates
considered by the Tribunal to be suitable. FACTS said balioting would reduce
the workload of the Tribunal.* Bond Media supported this proposal.®

4.4 At the 25 July 1988 hearing FACTS stated that changes in the legislation
and Tribunal procedures have largely overcome perceived problems. FACTS
was thus ‘now entirely open on the matter of the selection of a suitable
candidate’. Bond Media said that the reaction to the proposal had been
universally hostile and, because of this, it did not want to pursue the matter %

Licence Granis

Commercial Viability
Background

4.5 Provisions relating to commercial viability were introduced in the 1977
amending legislation. The criterion now applies to both commercial and public
stations.

4.6 Comumercial viability is one of the exclusive licensing criteria, When
considering whether or not to grant a new licence the Tribunal has to consider
the commercial viability of the existing stations. The ABT also must have due
regard to the commercial viability of existing stations when determining con-
ditions upon which a licence is to be granted and in varying, revoking or
adding to the conditions attached to a licence.

4.7  The Tribunal interprets commercial viability as the ability to survive
commercially; the ability of a radio or television station to survive as a
commerciai entity while effectively operating in accordance with the coaditions
of its licence and providing an adequate and comprehensive service.®’

4.8 The Government’s recently announced National Plan for Development of
Metropolitan Radio Services has introduced a new approach to licence grants.

4.9 In considering the allocation of new commercial FM [icences, the
Government sought to ‘ensure an appropriate financial return to the commu-

nity from the right to profit from the receipt of a scarce pubtic resource’.”
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4.10 Additional FM licences will be offered through a system of open tender,
The proposal involves the Minister establishing a reserve price and advising the
Tribunai of that price. Applicants will be invited to lodge sealed bids. The
Tribunal will then conduct a simplified inquiry to determine whether any of
the applicants is unsuitable and then award the licence to the highest suitable
bidder.

4.11 In order to make way for this tender process to operate, the Government
proposes to amend the Act with regard to metropoiitan radio licences. The
Tribunal would no loager be required to take account of the effect on
commercial viability of other licencees in the service area.™

412 On 9 October 1988 the Hon Raiph Willis MP, Minister for Transport
and Communications, stated that the trade-off between regulation and protec-
tion from open competition is a concept that is not necessarily relevant today.
On the matter of commercial viability, Minister Willis stated that ‘the very
readiness of a new entrant to pay a substantial fee for a new licence is, in itself,

evidence of the existing industry’s commercial viability’.*®

Consideration of Issues

4.13  Industry says that increased competition will reduce advertising revenue
and this in turn will affect the quality of television programs.”’ This argument
raises the question of industry profitability. The networks refer to losses made
by stations year after year; and to a 9 per cent refturn on turnover as not being
excessive.” The Business Regulation Review Unit says that spectrum restrictions
give monoepoly profits estimated at $400m a year.”?

4.14  The Committee is not able at this stage to comment on these widely
different positions. Such comments would require examination of the reasons
for the reported high prices paid for radio and television licences in 1987
Whatever the reasons for these purchases, as the Minister’'s statement at
paragraph 4.12 indicates, there are other ways of controlling entry into the
market than the Minister or the Tribunal determining commerciat viability.

4.15 The Communications Law Centre endorses the continuation of the
present system under which the Tribunal selects the most suitable applicant.
The Centre implies that this system is better in identifying audience needs than
a tender system which gives a licence to the highest suitable bidder ™

9 Media Statement R3(B)BR. already cirted. p.+.

%0 Speech 1w Annual Convention of FARE, 9 Ociober 1988, by the Hon Ralph Wiilis MP, p.9,
at Transcript of 15 June 1988, p.i354.

¥ Transcript of 10 February 1988, p. 154 and 3 March 1988, p. 189,

93 Submission No. 3, p.13 and Transcrips of 22 February 1988, p.520.

% Submission No, 3188, p.i12.




4.1 Consideration of commercial viability is one of the major issues in the
regulation of broadcasting. Commercial viability is the means of regulating
entry into the market. A¢ paragraph 3.53 the Committee said the issue was
whether entry should be determined by regulation (by the Minister and Tribu-
nal determining viability) or by the market itself through a tender process. The
personal view of an officer of the Department of Transport and Communica-
tions is that commercial viability has been overstressed and overdone and that
the systemn should be freed up so that competition could play a greater roie
than allowed to with this detailed viability question. ”

4.17  If the current approach to commercial viability is retained then the
question is whether viability should be considered twice, first by the Minister
and then by the Tribunal. This is what happens in respect of the granting of
new licences,* : : C '

4.18 The Committee is of ‘the view that the Tribunal is best pilaced to
consider commercial viability because of its past experience and extensive
database. The most appropriate way is for the Tribunal to consider the need
for additional commercial licences through an area inquiry process. This would
include commercial viability and the Tribunai could then make a recommenda-
tion to the Minister for consideration,

4.19 The question of commercial viability is relevant 0 the existing free-te-air
television broadcasters as they were established under the existing system and
any radical change may place those investments at risk. As there is room for
only one more free-to-air station in Sydney and Melbourne there is little need
to change the existing approach.

4.26  This situation could change dramatically if additional licences become
avaitable through the Pay TV option. The Committee considers that careful
attention will need to be paid to current requirements related to commercial
viability in conjunction with development of a Pay TV policy. The two choices
for regulating market entry are the existing system or, for example, a tender
process.

4.21  The arguments in favour of the two systems are quite different. On the
one hand, there is the desire to use the regulatory process 10 promote what are
considered sociaily desirable goals such as Australian content and an adeguate
and comprehensive service,

4,22  On the other hand, advocates of the tender systermn would claim that
these goais, where they are still relevant, can be met through licence conditions.
In addition by letting the market determine commercial viability through a
tender process there would be gains to consolidated revenue. These funds.

3 Transcript of 14 June 1983, p.
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" Transeript of 14 June 1988, p.1213,

40




estimated at $190m for the FM radio licences to be offered in the near future
{no estimates are available as yet for Pay TV}, could be used to meet other
Government broadcasting objectives currently neglected due to a lack of
funds.*

4.23 © The Committee proposes to give more detailed consideration to this
question when dealing with the next reference concerned with the possibilities
for development of and the appropriate means of regulating new broadcasting-
related services,

Licence Grants
The Exclusive Licensing Criteria
Background

4.24  Prior to 1981 the general obiects and purposes of the Broadcasting Act
were virtually the only restrictions on the range of factors the Tribunal could
consider in licensing matters. The extent of the Tribunal's discretion in owner-
ship and control matters was set out by the High Court in 1979 in the 2HD
case. The court said that the limitation of interests in commercial radio licences
set by s.90C of the Act did no more than fix ‘a maximum ceiling’ on such
timitations. The Tribunal was free to decide whether a licence transfer, al-
though not coatravening the maximum limit fixed in the Act, was in the
circumstances in the public interest.™

4.25 This decision gave the Tribunal a clear discretion in respect of undue
concentration of ownership. At this time changes in ownership had to be
approved by the Tribunal before they could take effect. In 1980 there was the
News Corporation Ltd takeover of Ansett Transport Industries Lid. which held
major interests in television licences, including the ATV-10 (Melbourne)
licence. The Tribunai eventually refused approval of the takeover, largely
because of the degree of influence News Corporation would obtain through
ownership of television stations in Sydney and Melbourne and networking
eisewhere ”

4.26 The controversy caused by these events eventually led to amendments to
the Act in 1981. Two of the main amendments were the removal of the
reguirement that prior approval of the Tribunal be obtained for a takeover of a
licensee company and the insertion of specific criteria for the Tribunal to use

Mediz Statement 83(a)88, already cired, p.3.

Armstrong M, Broadeasting Law and Policy tn Australia, pp. 135, 145, Butterworths, Svdney
1982,

Armstrong M. p.47. News Corporation appealed the ABT decision to the Administrative
Appeals Tribunal which approved the rakeover.
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in its licensing decisions. The inclusion of specific criteria was said to introduce
greater certainty. The incorporation of legislative guidelines for *public interest’
was said to ‘provide a clearer statement of Government policy in relation to the
major discretionary powers of the Tribunal’ by codifying the ‘public interest’ ™0

4.27 The exclusive licensing criteria are so called because the amended Act
asks the Tribunal to have regard only to specified matters or circumstances in
licence grants, licence renewals and the approval of transactions. These criteria
are:

the fitness and propriety of the licensee or applicant concerned;

the financial, technical and management capabilities of the licensee
or applicant;

undertakings to provide an adequate and comprehensive service and
to encourage Australian programs and the use of Australian creative
resources;

whether there is undue concentration of interest in non-metropolitan
areas; and

the need for the commercial viability of existing services in the area.

4.28  All these criteria do not apply egually to licence grants, renewals and
transactions. In the case of remote licences the criteria are not exclusive and
the Tribunal can take into consideration ‘many other matters or circumstances
that the Tribunal considers refevant’ - s.8611(B){ca){viii}.

Consideration of Issues

4.29 The Tribunal’s summary pesition is that ‘the exclusive licensing criteria
are difficult to administer, inhibit the ability of the Tribunal to act in the
public interest, provide unnecessary scope for legal argument and litigation
with the resuitant delay and expense, and are deirimental to public participa-
tionn in Tribunal inquiries’.'" The Tribunal asks for greater discretion, ‘not ...
powers at large’ but the removal of the word ‘only’ from the relevant sections
of the Act together with a concise statement of policy objectives in the Act
against which the discretion would be exercised.'"

4.30  The Tribunal is supported by the CLC, the Pepartment and Mr L T
Grey, They all ask for policy objectives to be specified in the legislation, The
Department in particular believes this would define the position and remove
the open-ended position that existed before 1981.'%

100 Senate, Debates, 9 June 981, p.2810.
B gyubmission No. 3153, p. o,

02 Transcript of 26 July L1088, p (831,
I35 Trapseript of 26 July 1988, p 1764,




4.31 Industry puts considerable store on the ‘certainty’ inherent in the
exclusive licensing criteria and is oppesed to giving the Tribunal any discretion.
Their argument is that the Tribunal is an extraordinary body which fuifiils the
roles of ‘police, prosecutor and judge’, and that the exercise of Tribunat powers
shoutd be accompanied by clear policy objectives and some degree of certainty
about what is expected of licensees. The exclusive criteria, it is sald, serve this
purpose, '™

4.32 The matter of making the licensing criteria non-exclusive can be
approached in two ways. The first is to examine the relevance of examples used
to show how the criteria limit decision-making by the Tribunal.

4.33  In share transaction inquiries the Tribunal says it cannot address ‘public
interest questions’ such as whether the overall resuit of the transaction will be
better in terms of networking or joint-ownership of non-broadcasting services
such as Sky Channel.’” Grey argues that ‘any system for the approval of
changes in ownership and contro! shouid enable the Tribunal to look at the
total effect of the transaction, rather than just the characteristics of the
purchaser’. He says the criteria deny the ABT the opportunity to consider
certain issues which are significant to the public interest. The exampie cited is a
case where the Tribunal was unable to consider whether it was in the public
interest that cne group should gain control of all ¢ommercial television in
Tasmania.”™ The CLC says the exciusive criteria prevented consideration of
ownership concentration in the inquiry into the Bond Media take-over of TCN
and GTV. The CLC believes the Tribunal should be able to examine issues of
ownership and concentration whether or not the maximum audience reach level
has been attained.*””

4.34  The Parliament has established ownership limits for commercial broad-
casting but not for other industries. The reason for this is the importance of
broadcasting, particularly television, to influence public opinion. Thus there are
cross-media rules which limit common ownership of television-newspaper and
television-radio interests within television services areas. In respect of television
ownership persons are allowed to hold prescribed interests in any number of
commercial television licences so long as the combined population of their
services area does not exceed 60 per cent of the Australian popuiation - the
audience reach rule. A key reason for this rule is the economies of scale
associated with buying or making of programs for distribution to multiple
outlets. Another is the ability to offer advertisers a mass market in the capital
cities.'™
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4.35 If the licensing criteria are made non-esxclusive so that the Tribunal can
establish lower audience reach limits than those specified in legislation, then
there should be some special characteristics of a particular area that justify
these lower limits. Otherwise, over time one of two things could happen. First,
there could be inconsistencies with different concentration levels being applied
to different areas. Or second, there could be established uniform concentration
levels different to those set out in legislation. The will and the intentions of the
Parliament would become subservient to that of the Tribunal.

4.36  The Committee has not received any evidence that shows that different
areas possess such special characteristics as to preclude the appilication of
commaon audience reach limits. 1t believes no such evidence exists, The com-
ments made on industry concentration apply to networking and non-broadceast-
ing services as well.

4.37  Another example given for making the licensing criteria non-esclusive
relates to the straining of the meaning of some criteria. The Tribunal says that
on several occasions it has been obliged to deal with the issue of whether an
applicant was locally owned under the heading of fitness and propriety.'"™ The
Department’s report on Ownership and Conircl of Commercial Television
{1986) says. that there has never been a comprehensive statement by any
government of the purposes of ownership and control regulation. It lists key
principies, one of them being the promotion of local ownership. The report
draws certain ‘inescapable’ conclusions. One of these is that certain policy
objectives, including the promotion of local ewnership, are no longer attain-
able."’® In other words, the policy objective of tocal ownership as it relates to
commercial television is a thing of the past, although it could apply to
commercial radio.

4.38 The third example used for making the licensing criteria non-exclusive
also relates to the straining of the criteria. The Tribunal says that in its decision
to grant a public radio licenice in Mount Gambier it considered the central issue
of the structure of the applicants and the exteat to which they were committed
to community participation in decision-making under the head of finess and
propriety.'” The Committee is puzzied by this example. This is because
3. 7(A)(c)(vit) (A) and (B) of the Act, which deals with the granting of public
licences, requires the Tribunal to take into consideration the need for commu-
nity participation, something the submission claims it could not do.
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Contlusions and Recommendations

4.39  The arguments advanced for making the criteria non-exclusive are not
convincing. The second way of approaching the need for exclusive licensing
criteria s to recognise that they cannot always cover all the circumstances of
each and every case. The Committee believes that this applies more to licence
grants and much less to licence renewals and approval of transactions. The
recommendations will ask for the removal of exciusiveness from licence grants
only, with the proviso that the new matters Tribunal takes into consideration
for licence grants would also, if relevant, apply in licence renewals and the
approval of share transfers.

4,40 The Committee recommends that:

Recommendation 4: The licensing criteria for licence grants be made
non-exclusive by allowing the Australian Broadcasting Tribunal to take
into account any other matter or circumstance the Tribunal considers
relevant,

Recommendation 5: The exclusive licensing criteria be retained for
licence renewals and approval of transactions but provision be made
for the new matters taken into consideration in licence grants to appiy
to renewals and transactions, if relevant.

Licence Renewals
Extension of the Licence Peri’od
Background

4.41 A licence 1o broadcast may be granted by the Tribunal for a period of
up to five years or seven years for remote licences. Section &7(2} of the Act
states that a licence renewal continues in force for three years or a shorter
period if the Tribunal is satisfied that the circumstances justify the shortened
pertod. The Tribunal may refuse to renew the licence, renew it for a shorter
period or renew it with conditions - s.86(12).

4.42  Like the power to grant a licence the power to renew a licence is a
‘substantive power’ - s.17A(2) (b) - and the Tribunal must hold an inquiry -
$.17C(1). The procedures and rights of parties in these inguiries are governed
by the Aet (Part 2, Division 3) and the regulations made pursuant to the Act,
viz, Australian Broadeasting Tribunal {Inquiries) Regulations {Statutory Rules
1986, No. 100}, The lHcence renewal process commences with the ficensee
lodging an application with the Tribunal not less than 20 weeks before the
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licence expires, in accordance with the regulations. One effect of the new
regulations is that the Tribunal cap inquire into and renew a licence without

public hearings, a process which the CLC calls the ‘manila folder inquiry’.""

4.43 FACTS says that although the word ‘renewal’ is used in the Act in fact
the process is one of review of a licensee’s stewardship and that in the absence
of special circumstances the general attitude is of a licence granted in perpetu-
ity."'3 The Department says that the expectation of renewal is given legislative
weight in s.86(11A) of the Act in that subject to certain specified conditions
the Tribunal shall not (emphasis added) refuse to renew the licence. '™ The
Department is correct. Enless there is a serious breach of the Act, licence
renewal is automatic. Nevertheless, the Committee is of the view that when the
Parliament used the word ‘renewal’ it meant exactly that and diad not mean
review. The ultimate sanction is non-renewal of the licence and the Committee
in fact supports a modified method of competitive renewal {see recommenda-
tion at paragraph 7.68).

Consideration of Issues

444  Two types of proposals have been made for inereasing the period of
licence renewals. In the first type licence renewals are tied with other propos-
als. The Tribunai says that with the advent of television equaijisation and
increased networking individual licence renewals have become less important,
Referring to its last two annual reports (1985-86, 1986-87) the Tribunal adds
that it has suggested that ‘licence periods be lengthened provided that the
Tribunal is equipped with other powers to better assess licensees performance
such as a competitive system or area inquiries and provision for effective
information coilection’.!'

4,45  (rey says the object of periodic reviews should be to improve and
maintain the standard of service. Feedback from the audience could lead to
fine-tuning of the service. He has no objection to indefinite licensing if the
Tribunal is given a mandate to enforce changes to the service based on cleariy
stated program standards. [n evidence he stated that three years is not long
enough to ge: a picture of long term trends. The period should be extended,
with area inquiries.!'

4,46 In the second type of proposal the extension of the period stands alene.
This proposal is made by industry. The extensions sought are seven years for
tetevision licences and five years for radio licences. Industry says a longer
period would reduce costs, to industry of management time and to the Tribu-
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nal. The costs of the renewal hearings of Sydney, Meibourne and Adelaide
(television) were said to be very high.""” The second argument for the extension
of the licence period is the ‘track record’ of the industry. The Federation of
Australian Radio Broadcasters contends that the extension of the period from
three years to five years is justified in the light of experience. Few commercial
licences have been suspended, cancelled or not renewed and there are no
grounds to assume that licensee behaviour will change just because the period
is extended.'® Hoyts Media Ltd says a longer period is necessary to allow the
Tribupal to assess the effectiveness of the undertakings on adequate and
comprehensive service and use of Australian resources.'' Bond Media says the
best way of ensuring an adequate and comprehensive service is competition in
the marketplace. In competitive markets the role of the Tribunal should be
supplementary, one ‘of defining a baseline service rather than one of becoming
involved in programming.'®®

£.47 FACTS undertook to provide the Committee with the costs of a
television licence renewal. The association said later that the mean industry cost
for all Tribunal-related matters is $15.0m a year. This figure covers all licensing
matters, share transaction approvals and other matters where the industry has
deaiings with the Tribunal.”' This figure does not isolate the cost of licence
renewals, so it is not possible to use it to ascertain such costs. But even if a
figure for renewals were available the problem is one of comparing these costs
and those of the Tribunal with the foss of benefit that results from poor
performance that could go uncorrected for a further four years if licence
renewals were every seven vears rather than every three years. The CLC which
is opposed to an extension of the licence period gives as an example of poor
performance the Channel 7 Adelaide 1984 renewal. This resulted in a short-
term renewal because of the inadequate performance of the licensee in respect
of programs for children.'” The same argument can be applied to radio - that
the few cases would go uncorrected for a longer period.

4,48 The uniform inquiry procedures (1986) enable the Tribunal to inguire
into and renew a licence without public hearings. Hoyis Media says this
concept could- be extended so as to allow a more routine renewal unless there
are grounds for more detailed review.'** The Committee supports this view, For
example, if the Tribunal could fix a date well before a licence expires after
which it will not accept submissions relating to that renewal, this could reduce
or eliminate the costs of the licensee preparing for the renewal. It is a matter
worth further consideration.

"7 Submission No. 3168, p.14 and Transcripts of 28 July 1988 pp.1622, 1623 and ¥ February
1988, p.45.
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4.49 The problem with the Bond Media argument about competitive markets
is one of identifying what is a competitive market. Given the existence of the
new inquiry procedures, the possibility of streamlining them even further, and
the reality of proven poor performance the Committee does not accept the
stand alone propesal: that the period for licence renewais be extended.
Judgmental though it is and ever can be, our view is that the benefits of the
preseni period exceed the costs. The Tribunal says there is no logical argument
for extending the licenice renewal period without any other mechanism. The
accountability of the players should not be reduced.’* The Committee concurs.

Conclusion and Recommendation

4.50  The Committee does not agree with the Tribunal’s proposal that the
restewal period be lengthened provided there are competitive renewals and area
inquiries. The Committee is supporting modified competitive renewal and area
inquiry proposals but neither is a sufficiently good substitute for licence
renewals. The Tribunal’'s modified proposal of competitive renewals is a last
resort mechanism, a substitute for the revocation of the licence. Area inguiries
should deal with the adequacy and comprehensiveness of the total service in an
area and may not necessarily pick up the poor performance of a particular
licensee. :

4.51  In view of all this the Committee recommends that:

Recommendation 6; The current maximum renewal period of three
years for a licence be retained.

Licence Renewals
Area Inguiries
Background

4.52  Section 18A{1) of the Broadcasting Act provides for area inquiries. That
section says that in relation to any area the Tribunal may hold an inquiry into
the adequacy and comprehensiveness of the services provided by the licensees
and into whether these services encaurage the use of Australian resources.

4.53 The date from which inquiries under s. 18A of the Act can be held is yet
to be proclaimed. The Department says it is being opposed by industry and has
been the subject of protracted negotiation and consultation.'® Bond Media
states that there is continuing uncertainty over exactly how area inquiries fit

'_1”1 Transcript of 20 fuly 1988, p 1797,
B3 Submission No. 036, p.1S.
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intc the renewal process and also uncertainty over the participation of the
Australian Broadcastmg Corporation (ABC) and the Special Broadcasting Ser-
vice (8BS} in such inguiries. These are the reasons why the Aci has not been
proctaimed.*®

Consideration of Issues
4.54  The Department states that the appropriate role for area inquiries is

being examined in the context of the departmental review of broadcasting
regulation. It advances three ways of handling area inquiries, namely:

{a) that they be heid prior to renewal inquiries in an area and that the
findings of the Tribunal have direct relevance to the renewal inguir-
ies; ' )

(&) that area inquiries replace renewal inquiries; and

o) that they be held between renewal inquiries ane the findings not be
of direct relevance to the next renewal inquiries.’”

4.55 In evidence the Department said that with the range of inguiries possible
it is necessary to have a framework based on overall objectives. The basic
objective shouid be to review the performance of the overall system and of the
individuat licensees within that system. There would be value in moving away
from so much concentration on licence renewals.'*

4.56 There has been a lot of uncertainty over the purpose and outcome of
area inquiries. The starting point is to outline the rationale for these inquiries.
This will assist in choosing one of the Department’s options or another and
different option,

4.57 The purpose of area inquiries is derived from one of the objectives of
proadcasting policy: to improve guatity, What an area inquiry would do initially
is to identify minority tastes or gaps which are not catered for because such
programs or part thereof do not earn sufficient revenue to make them an
economic proposition. The CLC says the Tribunal should make an expert
decision about those few occasions on which the public need for a service such
as a local news progfams will outweigh the guestion of financial viability in
providing that service.'

4.58 FARDB says that area inquiries seem to be a most illogical way to test the
market 1o find out people's wishes or needs. There are recognised ways of
researching a market and this method, undertaken in an independent way, is

Transcript of 10 February 1988, pp. 131, 132
© Submission No. 4036, np. 31,32

Transcript of 260 ?uiy 1IN, pp.E763, 1704
Trahscript of 26 July 1988, pp. 1734, 1735
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much more logical than the public face of gatherings which may or may not
achieve anything.'” This argument of market research is relevant for finding a
niche in the market, It may not be relevant for ascertaining gaps. Network Ten
Australia felt that area inquiries could be useful if they provided well re-
searched and developed findings.™!

4.89 The next question to be resolved is the definition of the area. Industry
sees difficulties in this regard but it is not an insurmountable problem.
Audience reach could determine the size of the area or market. The other
matter is what type of services should be included in the area. Industry insists
that the ABC and 5BS be included and the Committee supports this view,
Industry says an inquiry should include both radio and television. The CLC
wants to add the print media and the Department says ali broadcasting-related
services should be included - radio, television, cable, Sky Channel.’™ The
difficulty with such broad approaches is the question of how all this informa-
tion is to be managed. An area inquiry should be one defined under s. 18A of
the Act except that there would be separate inquiries for television and radio.
They should not be combined.

4.60 Finally there is the question of the gutcomes of an area inquiry. There
are several possibilities, If it finds that there are unsatisfied minority tastes the
Tribunal can recommend the issue of a new licence - commercial or public. If
the Tribunal finds there is a wide range of unsatisfied minority tastes it could
recommend the issue of a public broadeasting licence. More realistically, there
would be a question of whether gaps should be closed by the ABC, SBS or the
licensees. Whatever decision the Tribunal makes one would expect to find
carefully articulated reasons as to why one approach is preferable to another.
Up to this point a Tribunal report could contain recommendations and would
thus need to be reported to the Minister, Area inquiries would not necessarily
be related to the renewals process and would not be de facto renewal inquiries.

4.61 Difficulties would arise if the Tribunal, having identified unsatisfied
needs, decided that they shouid be met by the commercial sector. There is no
question now that such decisions would feed into the renewals process. The
Tribunal’s approach is to inform all the licensees in the area of the gaps. If
they cannot resoive the problem then and only then would the Tribunal have
to impose the obligation on all of them, as it has in the cases of Australian
drama and children’s programs.'*

B Transeript of 26 July 1988, p.1700.

B Transcript of 25 July 1988, p. 1660,

132 gee Transcripts of 25 July 1988, pp. 15351, 1657 and 26 July 1988, pp. 1608, 1602, 1731, 1764,
B33 Transcript of 26 July 1988, p.1802, *
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Conclusions and Recommendations

4.62  The Tribunal states that an area inquiry should be used when it is
needed;'* in other words when the Tribunal decides that such an inquiry is
necessary. This is a sensible approach to such inquiries. The outcomes of such
inquiries can be varied and therefore the Committee does not accept any of the
three options put forward by the Department.

463 The Committee is alse of the view that the Tribunal should have the
power to require any person, including the ABC and SBS, to attend the inquiry
and give evidence. In view of the foregoing the Committee recommends that:

Recommendation 7: Section 18A(l) of the Broadcasiing Act 1942 be
amended to

{a)  specify that in addition to the inquiries and hearings already
provided for in the Act there be separate area inquiries for
television and radic services provided for in the area, and that
such inguiries be held at the discretion of the Tribunal: and

{b)  require the Australian Broadcasting Corporation and the Special
Broadcasting Service to attend and take part in area inquiries.

Recommendation 8: Section 18A(1) be amended and brought into op-
eration as soon as possible.

Licence Renewals
Network Licensing
Definition of Network

4.64 A network is a group of two or more television or radio stations, either
commonly owned or affiliated. Networking is the broadcasting by a network,
under contractual agreement (affiliated stations} or other agreement or direc-
tion {commonly owned stations), of identical programs or other material, at
generally identical times.

4,65 This fairly comprehensive definition of networks and networking should
answer industry’s call ‘to get the ground rules right’."* It should be clear that,
apart from matters related to industry concentration, any congern about net-
works is really a concern about nefworking of program or other material, and
that network by affiliation is solely for the purpose of networking. One can
have networks of commonly owned stations without networking.

" Transeript of 26 July 1988, p. 1801,
135 Transcripe of 25 July 1988, p.1557.
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4.66 We would not describe the central production andior purchase of
programs for use by affiliated or commonly owned stations as networking,
Networking relates to the transmission or broadcasting of material, not to its
production or acquisition.

4.67 Thus the starting point for the examination of the question of network
licensing ig the extent of networking. The amount of networking in radio is
very limited, Armstrong says that nearly all radio stations are programmed
separately and independently.’® Hoyts Media owns radio stations in all the
State capitals except Hobart and is one of the largest radio networks in
Australia. The company is convinced there is little room for network program-
ming and does not intend networking the stations within the group.'"” The
apparent reason for this according to FARB is that radio is essentially a local
medium."*® In these circumstances the Committee proposes to exclude radio
from the remainder of its examination of network licensing.

Consideration of Issues

4.68 The proposal for the licensing of networks was made by the CLC which
wants the continuation of individual station licences and network licences
reviewed and renewed every five years. The Commitiee took evidence from the
Centre on 11 February 1988 after which it made a supplementary submission
on network licensing. After taking further evidence the Centre made another
submission which included its final position on network licensing,'*

4,69  The CLC operates under a broad charter to work on legal and policy
issues relating to various ‘aspects ‘of communications. It receives financial
support from the Law Foundation of New South Wales and the Myer Founda-
tion in Victeria.'*® The Commitiee appreciates the time and effort the Centre
has put into the issue of network licensing,

470  The CL.C sees the licensing of networks as a significant improvement in
the regulation of commercial television. The result ‘would be to bring the
regulatory structure into iine with industry practice which of itself would result
in substantial efficiency gains for both the regulator and the regulated’. The
second and more important argument the Centre advances is that network
licensing would make networks directly and publicly accountable for the quality
and diversity of services and this wouid make it easier for the Tribunal ‘to
compel improvement(s)’. Finally the Centre says such licensing should allow
the Tribunal to monitor systematically and thoroughly network affiliation

L34

L Armstrong M, 'Deregulation of Radio’, cited earlier.

Transeript of 29 ’\/mrch 1988, p.1039. Ownership information from Submission No. 4056
pp.7-9.

Submission No. 4097, p.2.

Submission Na. 3188, pp.37-59 (and Transcript of [1 February 1988, p.365). No. 3500 and
No. 4044, pp.8-9.
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agreements and program supply agreements. This would protect ‘localism’
because the Tribunal would now have ‘the power w0 expose unfair or oppres-
sive network practices .,."'*

471 The Department says there is a broad range of options for recognising
the importance of networks. These include licensing, other regulation, giving
the Tribunai monitoring powers and regulating networks through area inquir-
H 142

ies.

472 The first argument for network licensing is substantial efficiency gaing
for the regutator and the regulated. The Centre refers to the ‘inane repetition’
of renewal hearings where some issues are looked at time and time again.
Networlk licensing would avoid this repetition. The issues would be looked at
once instead of several times,'*3

4.73 Even if this is correct the point is that one does not reguire network
licensing to correct the deficiency. A change in inquiry procedures would more
than suffice.

474  But this argument is not correct. The repetition of issues cannot be
avoided if the Tribunal is to give the public the opportunity to participate, One
cannot envisage the Tribunal not taking oral evidence in say Brisbane on the
grounds that similar evidence was taken in Sydney. The Committee's own
inquiry procedures where oral evidence was taken in all the State capitals
illustrates that public participation results in repetition which sometimes can be
considerable.

4.758 The television industry opposes retwork licensing and questions its
purpose. It says that in respect of networks the Tribunal has dealt with
common issues at separate hearings in Sydney and Melbourne and then individ-
ual renewal hearings for each of the licensees.'* The Committee concludes that
there is no need for networks to be licensed for any improvements in efficiency
1o be realised.

4.76 Another argument for network licensing is that this would make
networks directly accountable for the quality and diversity of the services
provided, Once again there is the question of why it is necessary to have
network licensing to achieve this goal. Licensees have to give undertakings to
provide an adequate and comprehensive service and to encourage the use of
Australian resources before a licence is reviewed - 5.86(10) and 83(3). If there
are any deficiencies in the unclertakings the answer is t0 correct these deficien-
cies by amending the Act, not by adding adding more regulation.

Mgy bmission No. 4094, p.8,

M2 gubmission No. 4056, p.3.

M3 Transcripr of 11 February 988, p.306-371
M4 Transcript of 25 July 1988, p. (554,
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4,77  The other CLC argument for network licensing is that it would enable
the Tribunal to monitor systematically and thovoughly network affiliation
agreements and program supply agreements. Information on such agreements
would enable the Tribunal to protect localism. Yet once again the guestion has
to be asked why it is necessary {o have network licensing to protect focalism.
The provision of underiakings at licence renewal time should suffice to protect
localism.

4.78 The Committee does not support the licensing of networks and will
recommend accordingly.

4.79  The proposal for the licensing of television networks by the CLC has
been prompted by the extent of networking on Australian television. The
Centre says that the three networks provide up to anything between 80 per
cent to 90 per cent of the programs broadcast.'*® If the concern with such
percentages lies in a belief that this does not provide sufficient choice, produc-
ing instead what the Tribunal calls *homogenised viewing - so the sophisticated
tastes of Sydney and Meibourne ... are imposed on the rest of Australia’,"*
then a more obvious control than network licensing is limiting the number of
hours of networking,

4.80  Networking, whether achieved through affiliated or commonly owned
stations as is the case in Australia, permits economies of scale because the same
program can be shown in a iarge number of areas. Thus the costs of programs
are spread between many stations rather than being borne by a few which
would be the case if there were restrictions on the hours of networking. The
commercial success of networking depends on whether viewers in different
areas have similar or very different tastes,

4.81 By allowing economies of scale, networking contributes to the economic
viability of the system which, according to the Committee, is a major objective
of broadcasting policy. Economic viability guarantees the success of many other
objectives such as the encouragement of Australian content and drama quotas,
and so forth.

4.82 In asking for reduced networking hours one is trading-off (accepting
less) economic viability for more of something else. This is a decision that
cannat be made lightly. The Tribunal says there are probably economic impedi-
ments to reducing the number of networking hours. In effect, it says the costs
and benefits of this limitation need to be assessed.'*

13 Transcript of 26 July 1988, p.1744,
M Transeript of 29 March 1988, p 905,
M7 Transcript of 29 March 1988, p966,




4.8% A significant practical issue is what would replace network programs in
the event that network programs were reduced. There is no bottomless well
into which any licensee may dip at will. Program sources are limited and often
tied up by networks. The ability to generate local production is also limited by
such prosaic factors as the availability of writers, producers, actors and tech-
nical crews outside the major production centres. Any proposal to require a
larger proportion of programming time from non-network sources must be
based on a proper consideration of these issues,

4.84 The Tribunal is the appropriate body to investigate the need for
alternative programming to that provided through the network sources, and the
practicality of meeting that need. Such an investigation could consider the
desirability of ‘windows’ during the day when licensees would be obliged to
broadeast locally produced or selected programs. The Tribunal’s investigation
should cover both networking by affiliation and networking by common owner-
ship. It should have the power to obtain copies of all program acquisition and
suppiy agreements and this should assist in such an inquiry. Bond Media does
not believe there would be any difficulty in getting such information through
the licensing process.'* The Committee is not certain that this is the case. The
Tribunal would be assessing the advantages of networking {economies of scale)
against the disadvantages - absences of localism and insufficient catering to the
tastes of local communities, The Minister should direct the Tribunal to under-
take such an inquiry and the Committee will recommend accordingly.

4.85  The Centre aiso says that if network licensing is not acceptable, the
Tribunal be given the power to deal with matters common to a number of
stations in one inquiry and to apply those findings across-the-board.™™ This
proposal was made in earlier evidence by the Tribunal. It said it can and does
deal with network issues but does not have an efficient way of doing so. There
are many issues the local licensee cannot deal with - material that comes on
relay, advertisements and captioning. A mechanism was needed by which a
decision made on a network issue at a particular renewal inquiry was binding
on the other parts of the network. '

4.86 The industry view is that there is no need for any type of regulation of
networks. Network Ten Awustralia says it has consistently argued for many years
that the licensee in each market should be 100 per cent responsible for what
that station puts out, At renewal hearings the person in charge of the station
cannot claim lack of responsibility for something because that person is
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responsibie. That person can decide what programs to show at what hours. The
person in charge has a budget allocation and profit target and meets regularly
with other persons who run other stations to cdiscuss matters of mutual
interest,'”

4,87 The Committee does not accept these arguments which indicate there is
no need for a mechanism to regulate network issues. First, there are economies
of scale in networking and the added commercial advantage of offering national
advertisers mass markets. Thus market research and the associated program-
ming need to be and is centralised. to obtain these commercial advantages, Fhis
centralisation is made clear in the oral evidence of Television Make It Austra-
lian."" The person who is in charge of a local station would not have the
financial resources to undertake this tvpe of work. Second, some issues like
captioning for deaf people cannot be examined at local renewal hearings
because they are national matters, Local executives also c¢laim that because they
get the news on relay they do not have the power to change the time slot. The
Tribunal found the industry argument o be completely inconsistent.’** The
Committee holds the identical view.

4.88 The Committee finds the industry argument to be incompiete, exag-
gerated and inaccurate. [t agrees with the view that there is a need for a
mechanism to deal with network issues so that a decision made at a renewal
hearing on a matter that is common to other commonly owned ticences would
be binding on those licensees.

Conclusions and Recommendations

4.89 The Department has put forward a number of options for recognising
the importance of networks. The deficiency of this approach is the absence of
criteria which can be applied to select one option rather than ancther.

4.9¢ There is no case for the licensing of networks and to do so is to
introduce an unnecessary layer of regulation. There is a case for simplifying the
manner in which the Tribunal can deal with network issues and for giving the
Tribunal adequate power to monitor and if necessary to limit the number of
hours of network programming.

4.91 The Committee recommens that:

Recommendation 9: Networks not be licenced,

ST Transeript of 25 July 1988, pp.1628- 1635,
52 Transcripe of 12 July 1888, pp. 1452- 1453,
B3 Transoript of 26 Jily 1088, pp. 1807-1815,

36




Recommendation 16: Pursuant to Section 134 of the Broadcasiing Act
1942, 2 regulation be made allowing the Tribunal to apply to all
licences under common ownership a decision made at any licence
renewal hearing which deals with matters common to all these
licences.

Recommendation 11: Pursuant to Section 134 of the Broadcasiing Act
{942, a regulation be made empowering the Tribunal to require that
all licensee agreements, whether with respect t¢ ownership or with
respect to provision of programs, which result in networking arrange-
ments be registered with the Tribunal,

Recommendation 12: The Minister refer to the Tribunal for inguiry
and report under Section 18(2) of the Broadcasting Act 1942, the need
t¢ set minimum hours of local programming that licensees must
transmit.







5: OWNERSHIP AND CONTROL

The role and functions of the Australian Broadcasting Tribunal in
regulating the commercial broadcasting sector with particular refer-
ence to -

(2)  the role of the ABT in relation to changes of ownership and
control of commercial broadcasting licences, including the extent
to which such changes should require prior or subsequent ap-
proval;

Problems with the Present System
The Present System |

5.1  The present system for the reguiation of the ownership and conwol of
broadcasting s based on four related but essentially separate Kinds of limits.
namely:

{a) limits on the holding of ‘prescribed interests’™ in licences (whether
those limits are expressed in terms of numbers of licences or in
terms of population reach);

(b) limits on the cross-ownership of radio, television and newspapers;
{c) limits on the holding of directorships in media companies: and
(d) limits on foreign ownership and control of broadcasting iicensees,

5.2 Associated with the provisions which set out these basic limits is o
plethora of provisions which interpret and amplify them, and provide necessan
information-gathering and enforcement machinery. In addition, the Act places
limits on the free transfer of licences and on the sale of interests which would
confer or increase a prescribed interest in a licence.

53 The role of the Australian Broadcasting Tribunal in the supervision of
changes in ownership and control and enforcement of the ownership and
control provisions is a mixture of duties and powers conferred by the Act, with
what might be described as convenient administrative practice, The Tribunal's
statutory powers and duties include the examination of share transactions and

134 Gee 5 B9F of the Act. In summary. the section says that a person has a ‘prescribed interesy’
irt a licence if the person holding the licence is in a position to exercise control of the

licence, or more than a set proportion of the votes in the licensee company, or is the

holder of financial or shareholding interests exceeding a set proportion of such interests in

the licensee company.




licerrce transfers, the giving of directions to protect licensees uatil a transaction
is approved, the ordering of divestiture, and the overall collection of informa-
tion about the ownership and control of Australian broadcasting.

FProblems

54  The evidence before the Committee shows that most of the powers
exercised by the Tribunal are not in dispute. Attention is focussed essentially
on only those areas where there was considerable dissatisfaction.

5.5 There are three main complaints about the present system of supervision
of changes in the ownership and control of broadeasting licences, These are:

{a) the lack of pewers. for the Tribunal to deal with sigrzificant changes
in controi; :

{b) inflexibility in the Act to allow the Tribunal to protect adequately
the public interest between completion of significant transactions and
completion of Tribunal inquiries; and

{c) the overall cumbersome and costly burden of administering the
ownership and control provisions (especially those requiring supervi-
sion of minor share transactions).

5.6 Each of these matters will be examined separately. The final paragraphs
of this chapter will bring together the Committee’s recommendations which, if
implemented, would correct these deficiencies.

The Poiifey Base

5.7  Any options for restructuring the current system need to be considered
against a clear statement of the potlicy objectives to be achieved by the system.

5.8 A central policy rationale in 1965 for giving the Minister powers to
supervise share transactions was to protect the licensing system; that is, to
ensure that a person who did not. or would not, succeed in obtaining a licence
through the normat licence grant process was not able to achieve the same end
by means of an unchecked share transaction, It was also apparent that the then
Government saw the Minister's supervision of share transactions as a way of
preventing people from gaining control of -more than the specified maximum
number of prescribed interests, The 1963 amendments required that a person
obtain the Minister’s approval before becoming a party to, or accepting benefits
under, a share {or in the case of television - debenture) transaction which
would result in that person acquiring or increasing a prescribed interest in a
ficence. Nonetheless, no provision was enacted requiring major changes in
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managernent or program supply arrangements to be approved. Neither did the
approval requirement extend to transactions covering only the acquisition or
increase of votes ameunting to a prescribed interest.

59 Following the Green Repor: of 1976, the Parliament conferred all the
Minister’'s powers over share transactions on the Tribunal, but the basic system
governing approvals remalned unchanged until 1981,

510 In 1981, the requirement that a party to a share transaction obtain prior
approvai from the Tribunal was removed, and replaced with a requirement that
only a simple notice of the impending transaction be given to the Tribunal,
with the full application for approval being lodged once the transaction was
complete. The second major change in 1981 was that the two simple criteria for
approval of share transactions in the previous law were replaced with an
exclusive list of factors that the Tribunal was to consider. These criteria did not
preserve the ‘before’ and ‘after’ public interest comparisen implicit in the
previous law, and focused instead on the suitability of the purchaser. One
effect of the change was that the Tribunal was effectively prectuded from
giving explicit consideration to changes in the service of the licensee that might
result from the share transaction.

.11  The 1981 amendments were not accompanied or closely followed by any
major reassessment of the policy rationale for Tribunal supervision of share
transactions. The system remains essentially the same as it was after the 1981
amendments.

5.12 A close analogy can be drawn betwsen the transfer of a licence itself,
and a change of the control of the licensee company. There should be no
policy difference in the way these transfers are treated under the Act, as there
are at present. Transfers and other changes in control of the licence are in turn
analogous to the grant of a licence. The Federation of Australian Television
Commercial Stations (FACTS), has submitted that ‘the criteria for determining
the merits of an application for the transfer of a licence shouid be similar. in
most respects, o those which apply to an application for a new licence’. '%° The
Committee agrees and believes that the process for supervising changes in
control of iicences should be brought more into line with licence grants.

343  in summary, the Commitiee considers that the policy touehstone for any
systemn of supervision for changes in ownership and control should be the
fotiowing:

137 Gubmission No. 368, p.19.
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The Tribunal should be empowered to prevent any change in the
ownership or control of a licensee company or the service, if the result
of the change on the licensee company or the service would be to
nullify the original bases for the granting of that licence to the licensee
COIRpany.

5.14 This formulation of the policy objective states explicitly that the situation
following a change in ownership and control should be viewed as if the licence
were now being granted to the licensee, having regard to ail the circumstances
resulting from the change. But it is also important to say that this does not
mean that the Committee believes that every change should result, in effect, in
a fresh licence grant. Changes in ownership or control commeonly result from
private agreements, of varying nature and magnitude, and they cannot simply
te equated with a competitive grant process. Rather, the Committee believes
that the objective should be an efficient cross-check to ensure that the licensing
process is not being undermined.

Powers to Deal with Significant Changes
Introduction

5.15 The first major deficiency of the current ownership and control regime,
that it does not allow the Tribunal to deal properly with significant changes in
control, can be broken down into two main parts. These are:

{a) scope of control - whether the system should cover every practical or
commercial means by which a person may gain or increase control
of a licensee or licence; and

{b) prior or post approval - whether changes in ownership and control
of commercial broadcasting iicences should require prior or post
approval by the Tribunal.

The Scope of Control
Background

5.16  This matter was not addressed by most of the submissions received by
the Committee, although some (such as 5IARS Pty Ltd and Mr L T Grey)
regarded it as a problem. The treatment of this issue affects the whole scope of
any approvats system and it is appropriate 1o deal with it first, The guestion is
whether any effective system for supervising changes in ownership or control
shouid include consideration of any means by which control of licences or
licensees could be obtained. At present, the Act’s approval systems are con-
cerned only with transactions dealing with mathematically quantifiable voting
and financial interests, and with changes to memoranda and articies of associ-
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ation of licensee companies. Oaly when the application of the precise tracing
provisions gives a person a prescribed interest does that person need to seek
approval for any transaction. Even then, the application of the provisions is
often obscure and difficult.

5.17 Changes to the memoranda and articles of association of holding
companies of licensees do not come within the Tribunal’s jurisdiction even
though they might be as significant as changes to a licensee. Many other
significant changes are also outside the purview of the Tribunai, For example,
one way that a person might obtain practical or commercial control of a
licensee company is through control of its board of directors.”*® Another way of
obtaining effective control of a licence might be through centrol of its program
supply. Neither changes in directorships nor changes in program supply ar-
rangements are subject to Tribunal approval.

5.18 The Committee explored these issues with witnesses at hearings in July
this year. In those hearings, FACTS supported an approach which concentrated
on changes in control of licensees and conceded that this might then mean that
the Tribunal shouid become invoived in changes to boards of directors ‘if
indeed the composition of a board would affect the control of a licensee’ '™’
However, FACTS suggested that this would not require any change to the law;
that the Tribunal was notified of directorships and could investigate them. in
fact, the position appears to be that the Tribunal is notified only as a matter of
courtesy at the time changes oceur, and otherwise only in quarterly reports
provided to the Tribunal covering a range of shareholding information. Net-
work Ten noted that the information was provided in quarterly reports, and
there was a need for the Tribunal to have that information. But it expressed
the concern that any greater requirement of reporting about such martters
might ‘bog the Tribunal down’.'®

5.18 The Committee believes that any effective system for supervising changes
in the controt of licences and licensees must take into account control arising
from any source. This must be done in a way which is sensitive to the legal and
administrative difficulties and burdens, but to ignore the demonstrated poten-
tial for controf to be exercised by means other than voting and shareholding
interests would be absurd.

Options for Change
5.20 A requirement that the Tribunal consider every factual permutation by

which a real change in control of a licence or licensee might be effected has the
potential to become an administrative nightmare if approached clumsily. For

50 See Re News Corporadon Lid {1987) 70 ALR 419,
BT Transcript of 25 July 1988, p 1583,
3% Transcript of 25 July 1URR, p.le3v,




that reason the Commitiee considers that if is essential that any option inciude
the maximum flexibility and discretion for the Tribunal to pick out and deal
with only those changes which it regards as important.

5.21 The Committee sees the basic options as:

{a) bring every transaction, agreement, arrangement, understanding, res-
olution or appointment (or class thereof) which, in the Tribunal’s
opinion, might be the cause of a real change in control of a licence
or licensee, within the scope of the approval system; or

(b)Y  bring every transaction, agreement, arrangement, understanding, res-
olution or appointment (or class thereof), of a kind specified in the
Agct, within the scope of the approvai system.

5.22 The difference between these two options is that the first would require
the Tribunal to make a preliminary judgement about the effect of a particular
change, or class of change, before it would come within the approval system.
The second option would give Parliament the right to fix the relevant kinds of
changes in legislation. The first option has the advantage of flexibility, but the
disadvantage in that it is uncertain and may be difficult for the Tribunal to
apply on odcasion. The second option has the advantage of greater certainty,
but deprives the Tribunal of the flexibility to deal with new situations as they
arise. On balance, the Committee favours an approach which maximises Tribu-
nai flexibility, even at the risk of leaving it with some difficult judgements, and
consequently supporis option {a).

Prior or Post Approval

523  The evidence put to the Commitiee can be separated into that which
supported prior approval and that which sought changes to the existing manner
of prior approval.

5.24  Industry says that the svstem of approval after the event is sufficient
because the Tribunal has a range of protective powers ‘to protect the licensee in
the interim period, and has the ultimate power to order divestiture in the event
that the change in ownership or control is not approved. FACTS, for example,
points out that the Tribunal has not refused any of the ‘multitude’ of transac-
tions it has considered since 1981, and has not found it necessary to issue any
interim directions to prevent changes that would adversely affect the ability of
a licensee to comply with its licence conditions or to provide an adequate and
comprehensive service.”™ Hoyts Media argues that prior approval is
‘unworkabie’ and would be deleterious to the service because of the effect of

139 gyubmission No, 3168, pp.18, 10,
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~ the uncertainty and delay on staff morale etc,'® Bond Media referred to the
former prior approval requirement having the effect of ‘erecting a defensive
wall around a licensee’, rendering it ‘virtually immune from hostile takeover’.'"
This problem was also raised by Grey, who expressed the view that small traced
interests ‘should not be available as a foolproof protection against an on-
market takeover’ '*

525 The Communications Law Centre (CLC), and its consultants, 5IARS Pty
Ltd, savs that the pursuit of post-transaction approvals is ‘sterile’. It gave the
example of radio station 3DB which passed through five different owners in
seven months during 1987, with the last of these owners acquiring the station
before the Tribunal had finished its report on the first transaction.’®® SIARS
argued that the ‘silly-but-necessary’ system of post-transaction approval was
provoked by the ‘quite evident overkill of applicable ownership rules’. It says
that if the Act confines itself to ‘controlling interests’, then it is practicable to
introduce the same prior approval requirement as applies to licence grants and
transfers.'®™ This argument appears to be based on the premise that a prior
approval system will work once all the ‘trivia and incidentais’ are removed
from the system, but it is not clear to the Committee how this alone will
overcome the basic difficulty of running a prior approval system without
completely stifling the possibility of on-market changes in control.

3.26  The crucial question according to the Tribunal is the power it has to
protect the public interest, By that it presumably means the power it has to
ensure that the service provided to the community continues to be of a kind
consistent with ‘the licensee’s obligations under the Act and the Tribunal's
standards. If these powers are adequate in the period between transaction and
Tribunal decision, then there is no objection to a system involving approval
after the event.'™

327 However, the Tribunal argued that its powers in that interim period were
not adequate.'®® The principal relevant power conferred on the Tribunal is
5.92M of the Act. The Tribunal said that it had been put to it that s.92M was
invalid for Constitutional reasons relating to the separation of judicial and
executive powers. Even if it were valid, the Tribunal noted that it required a
judgement that there was the threat of something ‘adverse’ happening to the
service. The Tribunal noted that under the current regime it is often presented
with a fait accompli in terms of changes to operations and programming of a

59 Submission Ne. 1355, p.d

"L Transeript of 10 February 1988, p.139.

52 Submission No. 3064, p.15.

3 Submission No. 3188, Attachment (consultant’s report), pp.63.66.
14 submission No. 3188, already cited, p.66.

5 Submission No. 3153, p.il.

186 Submission No. 3153, pp. [1-13.
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service; these changes would rarely be ‘adverse’ in the narrow sense of s.92M,
but highty relevant to the Tribunal’s consideration of the iransaction.'®’

528 Licensees did not have a strong common view that s.92M was sufficient.
FACTS said that the Tribunal had never found it necessary to take action
under s.92M, while noting that ‘hypothetically’ a company could strip a
licensee and dispose of it before the Tribunal could take effective action. '*#*
Network Ten said it could ‘certainly perceive the problem’ in relation to the
interim period, and suggested that the American trusteeship model {described

below) might have ‘some benefits in perhaps a modified form’.'*

529 The Committee believes that the present system of approvals after the
event does not provide the Tribunal with the capacity to supervise changes in
ownership and control effectively, The Federation of Australian Radio Broad-
casters (FARB) argued that the Tribunal's powers were adequate but the
Tribunal itself had become ‘formal, passive and reactive’.'” This may be an
exacerbating feature of the current system, but the Committee believes that the
heart of the problem lies with the Broadcasting Act. At very least, there are
problems with the validity and scope of 5.92M that make it of doubtiul utitity,
The fact that the Tribunal was powerless to control any part of the enormous
restructuring of radio and television that took place in 1986-87, including the
‘pass the parcel” game played with 3DB, suggests that the system is unlikely to
give the Tribunal the means to take any interim action to protect a licensee
where a real and urgent case for refusing approval of a change in ownership or
control arises, The Tribunal itself found that its powers under s.92M did not
give it the means to intervene to prevent the possibility of foreign control of
The Herald and Weekly Times Ltd in January 1987. Similarly, before it was
able to deal with an application for directions under $.92M by the Australian
Theatrical and Amusement Employees Association in April 1987, seeking to
prevent the dismissal of production staff at HSV-7 after its purchase by the
Fairfax Group, the station was again sold,

Options for Change
5.30 The options seem to be the following:
(a) require (or empower the Tribunai to require) that ail relevant

changes in control be considered by the Tribunal before they take
place; or

ik
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Submission No. 2153, pp. 11, 12
Submission No. 3168, p. {9

Transcript of 25 July Y88, pp. 1639-4
Submission No. H154, p.12.
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(b) require {or empower the Tribunal to require) that certain changes in
control (or classes of changes) be considered by the Tribunal before
they take place; or

{c) do not réquire that all reievant changes in control be considered by
the Tribunal before they take place, but include mechanisms which
protect the public interest and the licensee in the interim, and aliow
any unapproved change to be prevented.

531 The Committee does not believe that option (a) is practical in the
context of the present detailed ownership and controt structure. Although it
accepts that the practicality of pricr approval increases once concern is fo-
cussed on changes in effective control, it is still not coavinced that it is
necessary to put such a large obstacle in the path of a person wishing t0
purchase an interest in a licensee in order to provide an effective cross-check
against the licensing process.

5.32 Option (b) of allowing the Tribunal to choose which particular changes
or classes of changes it might require to be subject to prior approval has some
attractions. It attempts to minimise the problems caused by a prior approval
requirement, while allowing the Tribunal to block effectively any change which
should be properly investigated before proceeding. It was also supported by the
Tribunal itself, and by Grey. However, at least in relation to the ordinary run
of share transactions, especiatly those transactions involving shares in more
diversified holding companies removed from the licensee, the Committee con-
siders that this option is too unpredictable to be the first choice.

5.33 The Committee is then left with option (¢). The key to this option is the
effectiveness of the mechanisms designed te protect the public interest in the
interim andl ensure that any unapproved change is prevented. In the course of
evidence, reference made to the approach taken in the United States of
America, where a ‘trustee’ system is in force for tender offers which result in a
change in control of a licensee.

5.34  No explicit evidence about the US system was provided by any witness,
but the Committee has had regard to a Policy Statement produced by the
United States Federal Communications Commission {FCC) in 1986, which
explains why the trustee system was adopted and how it operates.'”' The FCC
noted that tender offers (or on-market offers) subject to the jurisdiction of the
Securities and Exchange Commission were governed by the Williams Act, and
that in enacting the Williams Act, ‘Cangress specifically determined that
“takeover bids should not be discouraged because they serve a useful purpose
in providing a check on entrenched but inefficient management”.'” However.
Congress also recognised that tender offers ‘do not always reflect a desire to

Y FCC Policy Statement *In re Tender Offers and Proxy Contests'. adopted 30 January 1986.

2OFCC Policy Statement, aiready cited, p.23.
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improve the management of the company’, and therefore embraced a ‘policy of
neutrality’. In looking at its own procedures, the FCC was also concerned to
adopt a process which preserved the policy of neutrality between incumbent
management and offeror.'”™ It felt that the application of its traditional ‘long
form procedure’, with its prior-approval requirement, to a itender offeror
would:

unduly favour incumbent management and would conflict with the
policies underiying the Williams Act. Indeed, we find that the use of
long form procedures would effectively foreclose the availability of
tender offers as a means by which to obtain control of communications
entities. For these reasons, we conclude that the exclusive use of long
form procedures, in the context of tender offers, is inconsistent with the
public interest,'™

5.35 The FCC's solution was to require the simuitaneous submission of a full
tfong form application for approval of the transactions resulting from the tender
offer, and a short form application seeking a special temporary authority for an
independent trustee to collect the tendered stock and exercise any voting rights
attached to it. While the long form proceeding is in progress, there is to be no
oral communication between the offeror and the trustee, and only cerfain kinds
of written communications,'” The essence of the process is that the trustee will
be completely independent of the offeror. The FCC also emphasised that the
trustee was not to have plenary power, but was io be guided by three
pringciples:

1. The trustee has a general obligation to safeguard the assets of the
corporation.
2. The trustee should exercise his or her power in a manner which

assures the continuity of broadcast aperations.

3. The trustee must act in a manner which facilitates the underlying
long form transaction.'™

5.36 The FCC decided that the trustee wouid be -

presumptively disallowed from undertaking, initiating or supporting
any significant departures from existing corporate operations or prac-
tices. In addition, unless it is necessary to further one of the three
principles herein addressed, the trustee should not discharge key employ-
ees, such as news anchors, where such action may effecivate a significant

FCC Policy Statement, already cited. p.24.
FCC Policy Statement, already cired, p.32.
FCC Policy Statement, already cited, p.53.
FCC Policy Statement, already cited, p.56.
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change in the nature of the business.'”” If approval for the long form
application is denied, the trustee is to-act promptly to obtain alternative
buyers for the tendered stock.

.37 The US trustee system was said by the Department of Transport and
Communications 1o have ‘some advantages over the system we have now’ '™
and received some qualified support from licensees.'™ It has the distinct
advantage that it deals with the issues of ‘unscrambling the eggs’, and it ensures
that irreversible changes will not be made 10 the management and program-
ming of the service, except when necessary to ensure that the service continues
at a reasonable level of guality. In summary, the Committee considers that the
“trustee’ system would provide sufficient safeguard for the public interest in the
case of share or debenture transactions transferring real control of a licensee,
and would mean that the integrity of the licensing process in such cases could
be protected without reverting to a system of prior approval for share transac
tions. :

538 Clearly, it is not practicable to apply the trustee system to every share
and debenture transaction, no matter how small. It is really only necessary
where the transaction might give rise to a real change in coatrof. This would be
a matter for the Tribunal to determine on assessment of a preliminary notice
iodged by the applicant. Neither would it be practicable to apply the trustee
system to changes in practical or commercial control of the licensee or-its
operations which arise independently of share or debenture transactions. In the
case of this kind of change, the Committee would favour a version of option
(b}, that is, to allow the Tribunal selectively to require that certain changes, or
classes of changes, should be the subject of approval, whether before or after
those changes take place.

The Administrative Burden
Background

5.39  The ¢wnership and control regime places a significant administrative
burden on the Tribunal and licensees, mostly due to the requirement that every
share transaction leading to an increase in a prescribed interest must be the
subject of an application 1o the Tribunal. The main factor in the administrative
burden is the result of the requirement that every share transaction which leads
to an increase in z prescribed interest, no matier how small, must be the
subject of a notice, followed by an application, to the Tribunal. Each such
application must then be the subject of an inquiry. Even though the inguiry
process allows for some abbreviation in straightforward cases, the amount of

’j" FCC Policy Statement, already cited, p.36.
’f‘ Transcript of 26 July 1988, p.1782.
Y% Transcript of 25 july 1988, p 1640,
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paper work generated by the application requirements is considerable, even in
cases where there is agreement that the transaction is completely
uncontroversial. Even in cases where the transaction may have generated some
interest at the Tribunal, it does not seem that, with two exceptions only, any
share transaction is ever refused approval.

540 The Tribunal itself was critical of the time it was forced to spend dealing
with unimportant transactions. It noted that in the 1986-87 financial year, a
total of 719 applications were lodged with the Tribunal for approval of
transactions under the ownership and control provisions; of these, only 194
were from people who were directly invoived in the transactions. '** The
Tribunal added that the processing of these applications diverted its limited
resources from more important tasks. FACTS and FARB also supported the
simplification of the legisiation and the elimination of a range of matters of
little consequence and unnecessary administrative burden. '™ Similar views were
expressed by Bond Media, the CLC and Hoyts Media.

541  There is little doubt that the system reguires enormous quantities of
paper to be consumed in the consideration of many hundreds of transactions
per vear which appear to be of little significance because they do not affect the
real control of the licence. A simpler system would be more desirable |

Options for change

5.42 The Commitiee sees the major options for simplification arising from the
evidence as these:

{a) require any arrangement or transaction which changes the ownership
or control of the licensee to be notified to the Tribunal, with a
discretion in the Tribunal to decide whether an inquiry should be
heid in each case; or

(b) combine (a) with a system of shareholding ‘hurdles’ at which man-
datory inquiries will take place.

543 Clearly, option (a) is the more flexible. In most cases, it would require
no meore of a person than notifying the Tribunal of a change. Of course, the
notification would have to be provided before the change took place {(as at
present), and would have to provide sufficient information for the Tribunal to
make a judgment about the extent of the change. In a case where the Tribunal
considered that the result was a real change in control of the licensee, it could
then reqguire that a full Tribunal inquiry take place (whether before or after the
change took place). A system incorporating this kind of increased discretion

20 gy bmission No. 3183, p.12.

B gubmissions Nos. 3168, p.17 and 4054, p.17




would be consistent with the suggestions made by Bond Media,'® Hoyts
Media'® and Grey.'™ It would also be possible to combine this option with
other changes in approach, such as the trustee system described at paragraph
3.34, or z lifting of the threshold at which a prescribed interest is obtained.

5.44 The ‘hurdles’ approach involves fixing certain levels of shareholding and
voting interests, such that whenever a person acquires inferests taking him or
her over a ‘hurdle’, an inquiry would have to held. This approach is suggested
in a discussion paper produced by the Department and has reasonable support
from the Tribunal and others.'® [1s advantage over the completely discretionary
approach is that it relieves the Tribunal of the burden of the initial judgment
about the effect of the transaction at certain levels, and provides a safeguard to
ensure that major changes do not simply slip through because the Tribunal is
too busy to give them proper attention, or fails to appreciate their significance.
The ‘hurdies’ approach could also be combined with the trustee system. For
these reasons, the Cormittee favours option (b).

5.45 The levels at which the hurdies might be fixed is, as the Tribunal says,
‘necessarily arbitrary’, but should be ‘sufficiently wide so that it does not catch
insignificant transactions’.'® It seems to be assumed that the first hurdie must
be set at the minimum interest level for acquisition of a prescribed interest, but
the Committee does not see any reason why this should be so. Tt would be
possible, for example, to leave the prescribed interest threshold for television
shareholdings at 5%, but have the first hurdle fixed at 153%. Ovwerall, the
Committee would regard the spacings suggested by FACTS as providing a
reasonable scheme, although FACTS raised them as bench marks which would
only require compuisory reporting rather then inquiries. As the Committee sees
it, these spacings would require applications for approval to be submitted
whenever a person’s voting or shareholding interests in a licence reached 15%,
30%, 50%, 75% and 100%. In between these mandatory hurdles, reporting
would still be required, and the Tribunal would be able to initiate an inquiry if
it thought the circumstances warranted doing so.

Other Problems
Tribunal’s Capacity to Deal with Changes
546 In addition to the three main problem areas outlined above, the hearings

before the Committee disclosed two other sources of concern, The first is the
capacity of the Tribunal to get and analyse quickly the information needed to
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keep track of the ownership and control laws, This was exemplified in relation
to the shareholding of News Corporation Ltd (a foreign person under the Act)
in Northern Star Holdings Ltd (the holding company for Network Ten). It
came to the Committee’s attention that News Corporation had purchased more
than the permiited 15% of shares in Northern Star, and had subsequently soid
down to below 15%. When the matter was raised with the Tribunal, its
Chairperson admitted that the news had taken her ‘sornewhat by surprise at the
time’." She added that it took 11 hours for the Tribunal's computer to
produce a model of the Northern Star structure produced to the Committee,
and ‘if on a daily basis you were going to just keep up with the buying and
selling in any particular media organisation, you would have a bureaucratically
impossible task’.*®

547 The capacity of the Tribunat to keep up with the volume and complexity
of transactions covered by the Broadcasting Act has to be doubted. In that case,
there is fittle point in relying on the Tribunal to be an active policeman
enforcing multiple interest, cross-media and foreign ownership matters. Consid-
eration has to be given to strengthening the obligations on licensees to police
compliance by their own shareholders, and by other companies further up
corporate ladders.

Periods of Grace

5.48 The second area of concern is the application of the so-called ‘periods of
grace’ under the Act: see s5.90C{3B)-(5E}, 92(4B)-(4E) and 92JB(6) and {10).
In brief, these allow a person to hold excess interests for various periods after
the transaction in which they were acquired, or after Tribunal approval of the
transaction, [t seems to the Committee that this provision should apply only to
assist a shareholder in a company, who is put into inadvertent breach of the
Act by the company entering into a relevant transaction. This was apparently a
problem experienced by institutional investors under the pre-1981 legislation,
and led to the introduction of the ‘periods of grace’. However, it is clear that
some purchasers of interests in licensees are del iberately purchasing excess
interests and taking advantage of the “periods of grace’ to maintain those
interests for considerable periods. In some cases, the company attempts a
restructuring designed to allow the excess interests 10 be kept indefinitely.

54% The ‘periods of grace’ under the Act are deliberatety being used to
acguire excess interests, with a view 1o corporate restructuring and advanta-
geous disposal of the excess (if at all) at a more convenient later date, and
possibly to a carefully seiected purchaser. The Committee regards this as an
abuse of the legisiation,

87 Transcripr of 14 June L98R, p. L1686,
s

%2 Transcript of 13 June 1988, p. an.




The Preferred Package

558  Taking all the above into account, the following package should be
adopted for the supervision of changes in ownership and controi of radio and
television licences. '

5.51 The Committee recommends that;

. Recgmr_ﬁ_endation 13:

(2} a pérson shall provide the Australian Broadcasting Tribunal with
specified details of -

(i} any proposed transaction in respect of shareholding,
voting or financial interests, where a result of the
transaction will be that the person acquires an inter-
est which (together with any other such interests
held by the person) exceeds the minimum prescribed
interest threshold for the affected licence(s).

(iiy any other propesed transaction, agreement, arrange.
ment, understanding, resclution or appointment (or
class thereof) which might be the cause of a real
change in control of the operations or selection or
provision of programs of a licensee,

{(b) a persen shail lodge an application seeking the approval of the
Ausiralian Broadcasting Tribunal for any transaction, agreement,
arrangement, understanding, resolution or appointment {or class
thereof) referred to in (a) above, where -

{(iy in the case of a transaction in respect of
shareholding, voting or financial interests - the trans.
action causes the interests held by the person in a
licence to reach or cross, for the first time, one or
more of the following levels: 15%, 30%, 50%, 75%
and 100% of the relevant class of interests (excluding
deemed interests) in the licence.

(i) in any other case - the Tribunal serves a notice on
the person requiring the person to lodge an applica-
tion within a certain period of time (say 28 days), on
the basis that, in the Tribunal’s preliminary view,
the proposed action would be likely to cause a signifi-
cant change in control of the operations or selecticn
or provision of programs of a licensee.
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{c)

(d)

{e)

(1)

there shall be no prohibition on completion of any transaction,
arrangement, understanding etc., before the Tribunal gives its
decision on the application, but the Tribunal shall have the
power to issue an order staying the operation of any such act for
which an application for approval has been or is to be lodged;

pending the completion of an inquiry by the Tribunal into the
application for approval of a share or debenture transaction, any
shares or debentures acquired by the applicant shall be vested in
the Tribunal or another suitable trustee and held on trust for the
applicant; strict rules along the lines of the US model shounld
govern contact between the applicant and the trustee, and the
duties of the trustee in the interim period;

in the case of a share or debenture transaction -

(iy if the Tribunal approves it - the shares or debentures
held on trust shall be forthwith transferred to the
applicant.

(ii)  if the Tribunal does not approve it - the shares or
debentures shall be retained on trust until such time
as another person to whom the trustee proposes to
sell the shares or debentures has submitted an ap-
plication and received the approval of the Tribunal.

in the event that the Tribunal refuses to approve any action for
which an application was lodged, the Tribunal may, if it sees fit,
issue directions to the applicant and any ether relevant persen
for the purpose of ensuring compliance with the Tribunal’s de-
cision.

5.52 In conjunction with the above, the Committee further recommends that:

Recommendation 14:

{a)

(b)

consideration should be given to strengthening the obligations on
licensees to police compliance with the ownership and control
provisions by their own shareholders, and by other companies.
further up the corporate ladder; and

the ‘periods of grace’ under the Act for the disposal of excess
interests should be amended to ensure that they cannot be used
deliberately to acquire excess interests,
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‘6: PROGRAM AND ADVERTISING STANDARDS

The role and functions of the Auwstralian Broadcasting Tribunal in
regulating the commercial broadcasting sector, with particular refer-
ence to -

(3} the role of the ABT in establishing and enforcing program and
advertising standards;

Background
Standards and their Purposes

6.1 The Broadcasting Act gives the ABT a range of powers. In particular, s.16
sets out the functions of the ABT and gives it the power to determine
standards for programs. Children’s programs are specifically dealt with in
5.16(5) to (7). Other significant powers in the Act relating to program and
advertising standards include prohibition of broadcasting advertisements for
cigarettes or cigarette tobacco (s5.100(5A)). or medicines {s.100{6)}; supervision
of programs by licensees to comply with program standards {s.99(1A); and the
prohibition of broadcasting blasphemous, indecent or obscene material (5.118).

6.2 There are other provisions in the Act which relate to the application or
enforcement of standards, for example, reprimands and admonishments over
non-compliance with standards (s.101). These provisions will be discussed in
more detail in Chapter 7 which deals with standards, sanctions and their
enforcement.

6.3 These powers apply to all commerciai licensees other than the Australian
Broadcasting Corporation (ABC) and the Special Broadeasting Service {(SBS).
The ABC is required to ‘take account’ of the Tribunal’s standards, but there is
no such requirement for the SBS. Auwstralian Broadcasiing Corporation Act
1983, 5.6(2)(a)(ii).

6.4 The purpose of the standards promulgated by the ABT is ‘to provide a
statement of the rules, other than those in the Act, for the transmission of
programs’'™ The ABT provided short descriptions of its procedures to the
Committee.

9 Inireduction to Interim Television Program Standards, ABT, p.11.
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Community Concern

6.5  An unprecedented number of submissions were received in response tg
the notification of this inquiry. The majority of the submissions were one or
twe page letters from persons all around Australia requesting that the powers
of the Tribunal to establish and enforce program standards be either retained
or increased. This concern may have been stimulated by a statemeni from the
then Minister for Transport and Communications, Senator the Hon Gareth
Evans, QC, that *... may be the time has come when Australian governments do
not need to resort to regulatory intervention to achieve minimum criteria of

guality ... on television’.'"

6.6 The Commitiee took a considerable amount of evidence around Australia
which related to this term of reference and to term of reference 4 which deals
with sanctions, Few of the submissions received dealt with radio.

6.7 Many of the submissions drew attention to what was seen as the
deterioration of the standard of television programs. The Christian Television
Association of WA referred o the ‘creeping deterioration of standards’ in
‘violence, sexuality and things like that’. The Catholic Church in Adelaide
expressed concern about the difficulties young families had in the standards
which were adopted from the media, especially TV.'"!

6.8 While the Communications Law Centre suggested ‘there is a lot of room
for the interpretation of those standards which apply particularly to the aspect
of sex and morality and violence’, the Church of Christ in Vietoria wanted
‘community standards broadly reflected in what is shown on TV'. The Catholic
Communications Centre (NSW) made a distinction between what comes into
the family home and what is seen in a public theatre. Television is a family
mediurn and this fact should govern the content of what was shown to homes
where programs could be watched by anyone of any age, Different standards
applied to theatres where people had made a conscious decision to go, and paid
money, 10 see specific programs,'*

8.9 A great deal of evidence was taken from the television industry about
standards and their implementation. When the Committee inspected TCN &'s
facilities in Sydney, we took particular interest in that station’s internal censor-
ship procedures. The Program Classification Officer from TCN 9 gave evidence
about the classification of all overseas film and videotape material and material
produced outside the station. His responsibilities extended to advising others in

% Address to the Australian Broadeasting Tribunal Conference The Price of Being Australian,

Conference Report, ABT, 1984, p.10.
Transcripts of | March 1983, p. 676 and 7 June 1988, p 1088,
Transcripts of: 11 February 1688, p. 384 12 July 1988, p.1431; and 10 February 1088, p.195,
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the station who bave 1o classify material, including news and current affairs,
Evidence was also taken from the other networks about their comparabie
procedures.'??

6.18 The Chairperson of the ABT drew attention to the ‘fairly militant army
of private watchdogs ... on those taste and morals issues’. She also expressed
the view that ‘the television networks by and iarge take a fairly conservative
attitude’ to what is showa an television.'*

6,11 While the Tribunal believes that the existing standards have had a
‘salutary effect on the commercial television stations™ | submissions from
many individuals and groups make it clear this confidence is not universal.

The Need for Standards

Approach

6.12 While the Act empowers the Tribunal to determine program standards
this term of reference and the Ministerial comment prompt an examination of
the need for such powers. This significant question is best approached by
asking whether, for example, there should be programs on TV specifically for
children, how this can be achieved and what is the role of reguiation. The
principles derived from considering this particular topic can then be apptlied to
such issues as the times certain programs shoutd be shown, Australian content,
violence and advertising on TV. Some of these issues will be considered in
more detail later in this chapter. The chapter will c¢onclude by considering
whether the ABC and SBS should be covered by the ABT's standards.

Children’s TV Programs

6,13 Television has an enormous capacity to inform, to educate, to entertain
and to influence It therefore should provide a diverse range of programs for
various groups in the community. Children .are a substantial and important
minority in the community and licensees have an obligation to serve such
groups, '

19} Transcripts of: 20 March 1988, pp. 1021-1034; 3 March 1988, pp.797-801; and 25 July 1988,
p.HoR3.

194 Transcript of 29 March 1988, pp.973, 041

Y5 Transeript of 29 March 1988, p.045,

16 Qep paragraph L4 Australian Broadeasting Trihunal Annwel Report [983-84, Appendix M,
B 193,
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6.14 In order to develop children socially and intellectually, there is a need
for age-specific and comprehensive programs geared to their special cognitive
abilities and experiences. In addition, they have an entitlement to choices in the
programs they watch and to choice and diversity of ideas and information. The
Committee is satisfied there is a need for special programs for children.

6.15  The evidence makes it clear that, left to itself, licensees would not
provide the quality programs that some sections of the community believe they
should show for children.'®” It therefore follows that there has to be regulation
than self-regulation in order to provide high quality programs for children.

6.16 The Minister couid establish and enforce standards by regulation under
the Act, or there could be set up, by means of the Act, a body with appropriate
powers under the Act. In terms of accountability to Parliament, discussed at
paragraphs 3.71 and 3.73, the Tribunal is such a body. It is presently conduct-
ing an inquiry into children’s TV programs and we believe this public process
is a suitable way to devise standards

6.17 The Business Regulation Review Unit argued that reservation of time
slots for programs for any community group distorts commercial use of the
spectrum, reduces advertising revenue, increases advertising prices, imposes
costs on licensees and, by reserving time slots for one group in the community,
denies others viewing choice.'™ Some of these arguments may be correct in
that regulation prevents the optimal commercial use of viewing time. Neverthe-
less, they have to be weighed against non-commercial or social objectives which
legislation has always imposed on licensees.

Australian Content

6.18 Considerable evidence has been taken on the need to increase the
amount of Australian content on commercial television, including the need to
increase quotas for Australian drama. The Committee is aware of the extensive
inquiry being undertaken by the Tribunal into regulation dealing with Austra-
lian content. It will therefore make only some general comments on this
matter.

6.19  One of the objectives of broadeasting policy is 10 encourage Australian
content. The questions to be considered then are what role shoutd the Tribunal
have in respect of this objective.

147 See the Transcripts of 10 February 1988, pp276, 285 and 11 February 1088, p.363.
Submission Nos: 132, p.3; 4056, paragraphs 7.2.3, p.47; 3072B, p.1. See also ‘How Australia
Sees ltseif: The Role of Commercial Television', by Appleton, G in The Price of Being
Australian, already cited, pp.233-234

9% Submission No. 3. pp.26-27, 31 Transcript of 22 February 1988, pp.509-514.
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6.20 The starting point for analysis of the Tribunal’s role is the guestion of
whether television should perform a significant cultural and social role by
reflecting Australian views and perspectives and stimulating a sense of Austra-
lian cuiture and identity.'™ There has been considerable research on this
subject. It supports the concept of national identity. Because television in
particular is such a powerful medium, the Committee has no hesitation in
endorsing the point of view that propagation of a sense of national identity
requires television to have a predominantly Australian look and to show
Australian programs including drama.

6.21 The next question is whether the commercial television industry, if left
to itself, would produce the quality and quantity of Australian content that is
necessary for national identity.

6.2Z There are differing viewpoints on whether drama quotas or consumer
preference have been the driving force behind the increase in Australian
content and Australian drama on commercial television. Industry says the quota
does not drive it to produce Australian drama; consumer preference does.”™
Others claim the opposite: that were it not for the quota there would be far
less Australian drama shown on commercial television. Both points of view are
assertions. The Committee expects the Tribunal's report on regulation of
Australian content to address this issue.

6.23 Whether or not increases in Australian conteat have been quota driven,
the inescapable fact is that the costs of local programs are much greater than
the costs of imports. For example, local drama series cost between $125,000 to
$240,000 an hour whereas the imported series costs $12,500.°"" FACTS says
that because of the use of marginal prieing, high quality US programs are ‘thus
nearly always cheaper for Awustralian stations than Awvstralian produced pro-
grams’.*® It is presumed that this differential will continue despite Government
assistance provided under s.10BA of the Income Tax Act and the arrangements
which have replaced it.

6.24 The Committee doubts whether deregulation of Australian content rules
will produce the quality and quantity of Australian content, including drama,
for television,

6.25 Given the need for television to have Australian content including drama,
and also given the need for regulation, the next question is who should do the
regulating. The choices are between the Minister or the regulatery authority,

199 5 hmission No. 4088, p.28.
0 Transeripe of 10 February 1988, pp.136, 137,
31 gubmission No. 3188, p.38.
M2 suhmission No. 3168, p.il.

79




6.26° The Minister can set the levels of Australian content and Australian
drama after seeking advice on this matter. However, the Committee believes
that the Tribunal, because of its data base, its knowledge of commercial
viability and its general knowledge of the mdustry, is in a better position than
the Minister to set the limits.

Violence on Television
Background

6.27 The Committee has said that one of the objectives of broadcasting policy
should be the protection of the public, particularly children, from offensive
material on TV.*™

6.28 The ABT’s Interim Television Program Stancards are a statement of the
rules to be observed by licensees in the transmission of programs. Television
Program Standards {TPS) lay cut guidelines for the classification of programs
and the times in which certain programs may be shown. TPS 10 prescribes the
criteria for various program classifications.”™

6.29  Thus, during general viewing time, physical or psychological violence
may not be presented in a way which would cause alarm or distress to children.
Expiicit depictions, unduly bloody or horrific depictions are classified as unsuit-
able for television, TPS 5 states that, subjeci to standards governing children’s
programs, news and current affairs programs may be transmitted during gen-
eral viewing periods only if care is exercised in the material which is shown.”®

6.30 During the inquiry, the television industry provided copies of the
guidelines it has issued concerning vielent material in programs shown in
general viewing times. In evidence details were given of the various networks’
guidelines and procedures. The Committee recognises the commitment dis-
plaved by the industry in this area.”®

203 See paragraph 3,19,

2 program Standards. already cited, p.11 and pp.16-17.

0% program Standards, aiveady cited, pp.i6, 13. See also Transcript of 29 March 1988, p.942.

W Censorship - Transcripts of 3 March 1988, pp.797-801 (Network Ten) and 29 March 1988,
pp.1024- 1032 (Bond Media). Guidelines - Transcripts of: 1) February 1988, p.161 (Bond
Media}: 25 July 1988, p.1654 (Network Ten), p. 1684 Australian Television Network); and 13
Seprember 1988, pp. 18611862 (TAS TV). See also paragraph 68419,
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News and Current Affairs

6.31 The ABT said that presentativn of news and current affairs during
general viewing time was probably the only area of Tribunal concern. The
Tribunal also observed that subjective judgment was required in selecting what
might be shown at 6 p.m. and what might be appropriate at 9 pn. on a given
nighe.?"”

6.32  The Baptist Union of Tasmania stated that much of the prime time
violence was during news programs. Concern was also expressed about promo-
tions for news broadcasts very soon after 5 p.m., although it was also said, by
one licensee, that some of the complaints about such promotions were some-
what overstated *™ : '

6.33 The National Viewers and Listeners Association {NVLA) drew aitention
to violent items carried in ® p.m. news programs and suggested that the ‘good
news’ should be shown at & p.m. and the ‘bad news’ at 9 p.m. This raised the
question of censorship, the manipulation of news and the distortion of reality.
The CLC believed different standards should apply to news shown at 6 p.m.
and at 10.30 p.m. but was concerned about the imposition of the morat
standards of a minority group on all viewers. Archdeacon Chambers did not
support two different news programs but suggested the more detailed portrayal
of some items should be left to a later hour than general viewing time.*”*

6.34  The Commitiee’s attention was drawn to the different ways two incidents
in the USA, the on-camera suicide of a government official and the shooting at
the end of a small {ime robbery in the mid-west, were handled on various news
programs. These incidents demonstrate the need for judgment about the con-
tent of such programs. The Australian Broadcasting Corporation began a
review of its standards as a result of a belief that some of its coverage of these
and other incidents had lingered over aspects of these stories, The Free Speech
Commiitee said that most broadcasters are pretty respounsible about violence on
TV. The views of the Scuth Australian Institute of Teachers (SAIT) were that
news programs are one of the best indicators of the ability of TV stations to
trivialize issues and their inability to inform.®

7 Transeript of 29 March 1988, pp.941, 942-943. See also Transcrip: of 11 February 1988,
p-A35.

Transcripts of: 13 September 1988, p.1884; 10 February 1988, p.264; and 3 March 1988,
pp.BO7-808.

Transcriprs of 1 March 1988, pp.586-500, 600 and 29 March 1988, p, 1008, See pp.1062-1064
for the Free Speech Committee’s position on censorship and the distortion of reality.
Transcripts of 11 February 1988, p.386 and 12 July 1988, p. 1402,

See, for example, the Transcripts of: 11 February 1988, pp.385-387; 3 March 1088,
pp.B#02-804; and 29 March 1988, p. 1004, For the ABT's comments on the issue, see the
Transcript of 29 March 1988, pp.942-943, Transcripts of: 10 February 1988, p.112: 26 March,
p.1063; and 7 June 1988, p.l120. :
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Cartoons

6.35 In her written submissions and in evidence Mrs J Blyth, a private citizen,
drew attention to the impact of violent programs, particularly cartoons, on
children and to the Hnk between exposure to violent entertainment and later
more violent behaviour. Blyth also mentioned the reinforcement of the culture
of violence by violent entertainment,*"’

6.36 In other evidence, mention was made of the lack of variety in cartoon
programs and it was pointed out that cartoons need not be the only way of
providing humorous entertainment on TV. SAIT said there was evidence that
children are able to distinguish between reality and fiction where cartoons are
concerned, Psychological evidence suggests children can evaluate whether or
not a program is violent, but not whether that viotence has a negative effect on
them.”*?

6.37  Blyth referred to ‘programs which have been designed to sell whole
ranges of anti-social war toys’. She said the toys are manufactured first and the
programs, barely disguised commercials for the toys, built around them. Her
objection was to the nature of the stories, which are based on violence, and to
the programs themselves which are effectively commercials. In reply to ques-
tions on this subject Network Ten Austraiia said ‘that in Australia there is
almost no evidence of a link between the marketing of cartoons and the
marketing of products’®'?

Anti-Social Behaviour/Violence Links

6.38 Blyth provided the Committee with details of some of the research into
the links between violent children’s preograms and anti-social behaviour. The
Free Speech Committee, on the other hand, referred to a study which it said
showed there was no relationship between televised violence and aggression.”™

6.36  The Committee was made aware of a submission, from the Research
Branch of the ABT, to the Joint Select Committee on Video Material which
stated there has been a great deal of research on the effecis of televised
violence. The greatest part, concerned with children and adolescents, has
demonstrated a link between violent viewing and aggressive behaviour. The
majority of the studies quoted recognise that violence on television is only one
of many factors contributing to aggressive behaviour.*"

”:'E Submission Nos. 3448 and 4102 and Transcript of 1 March 1988, pp.711, 726-733.
“1 Transcripis of 10 February 1988, pp.241, 238; 7 June 1988, pp.1140-1141: and I March 1088,

\ p.73L

“13 Submission No. 3448, Transcripts of: | March L1988, pp.712, 715; and 3 March 1988,
pp.Bi5-RIT.

M Submission No. 3448, Appendix: Transcripts of: 1 March 1088, pp.711-71% 26 March 1683,
p. 1071

Submission, January 1985, pp.5-11.
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640  There is a general concern in the community about the amount of
gratuitous violence in the range of programs on television. The NVLA and the
Festival of Light drew attention 1o the desensitizing effect of constant exposure
to violence. Industry representatives acknowledged they had to be responsive to
community standards but it appears stations do not receive as many complaints
about program standards and violence as might be expected. Tasmanian Televi-
sion Ltd said that although there was no evidence of an increase in complaints
about violence, viewers were more aware of it in programs,*'®

6.41 The ABT has recently been directed to undertake an inquiry into
violence on television and the Government has also commissioned a more
general study into violence in Australian society,’’” The latter inquiry in
particular can only been seen as a result of community concern about such
incidents as the shootings in Queen Street in Melbourne early in 1988. It would
be quite absurd if any resulting revisions to standards governing violence on
TV were applied to commercial stations but not to the ABC or SBS.

Advertising Standards
Background

6.42  Advertisements are seen as irritating and as detracting from the quality
of programs, particularly on television. Without advertisements there would be
no commercial television*'® because they are virtually its only revenue base.
There are specific complaints about such things as advertisements during or
close to children’s viewing, advertisements for alcohol and the mixture of
cigarette advertising and sport,

6.43  Advertising standards need to be regulated in order to provide a balance
between the wish of the viewers to have as few interruptions to programs as
possible and the need of the licensees to provide the money to pay for
programs, run stations and make a profit. Regulating the number of breaks for
advertising in each broadcasting hour, as well as the number of advertisements
per break, has been seen as the most effective way of balancing these two
interest.

6.44 Prior to September 1987 the Tribunal’s rules governed the length,
number and placement of advertisements, program promotions and other

8 See for example Transcripts of 1 March 1988, pp 666, 676; 12 July 1988, p.14748 and 13
September 1988, pp.1862- 1864, 1803-1897.

Media Siatement by the former Minister, Senator the Hon Gareth Evans, QC, 22 August
{O8R,

Transcript of 25 July 1988, p.1648. See also Advertising Time on Television, ABT, AGPS,
1987, p.7.
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non-program material shown by licensees. These Television Advertising Con-
ditions (TACs) were made under the provisions of the Act.***

6.45 In September 1987, the ABT retaxed advertising time standards for a two
year trial period during which licensees would be given opportunities to
provide a better mix of advertisements and programs and carry out research
into viewers' preferences in this matter. At the end of this wial the Tribunal
hopes 10 be able to make informed decisions about what rules, if any, are
needed to govern interruptions to TV programs.®*

646 The Tribunal believed that the less regulated, more competitive regime
should be rated a failure if, among other things, there was an overall increase
in the number or rate of interruptions to programs or if stations persisted with
different advertising practices despite audience objections.*

6.47 As the Department pointed out in its: submission, there is already
considerable self-regulation of advertising in broadcasting. In January 1986, the
Tribunal removed many of the standards governing advertising on radio. The
Tribunal removed the time lmit altogether for competitive radio markets and
retained it only for solus radio markets.**

Complaints about Advertising

6.48 In 1986-87 complaints about advertisements on TV accounted for a
significant proportion of total complaints referved by the Tribunal to licensees.
Most complaints related to the content of advertisements, but others dealt with
placement of and the time limits for advertisements. The Tribunal stated that
the perceived loudness of advertisements and frequent repetition of the same
advertisement ranked next after interrupticns to programs as irritants to view-
ers. In nearly all surveys the public has shown it wants minimum intrusion by
advertisements into programs. The Tribunal also drew attention to the lack of
regular quantitative and qualitative research on viewers' reactions and interests,
and to the deficiencies of the rating system as the main measure of audience
satisfaction.”®

549  In material presented to this inguiry, concern was expressed dbout the
potentially destructive effects of advertising. The Australian Association of
National Advertisers, however, stated that advertisers are very receptive to
community standards for their own commercial interests.***

214
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Advertsing Time on Televison, already cited, p.1.

Advertising Time on Television, already cited, p.vil.

Advertising Time on Television, already chied, p.viii,

Armstrong M, ‘Deregulation of Radio'. cited earlier, p.d49.

Australian Broadeasting Tribunal, Annual Report 1986-87, AGPS, Canberra, 1987,
1.236-239. Advertising Time on Television, already cited. pp.3, 9, 13-16, 64-77.

See, for example. Submission No, 4003, Submission No, 4081, p. 18
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6.50 Network Ten Australia said that advertisements during feature movies,
mini-series and live sport accounted for most of the complaints received. That
network also said there were always complaints about advertlsmg but that the
tevet had always been very low.”

6.51  Since the trial period began, Network Ten believed quality of presenta-
tion of sport on-the other networks had improved. At the end of the trial, the
network suggested, there will have been very little complaint from the public.

The Committee’s Views

6.52 While noting these views and the comment of the Australian Television
Network, that the trial did not represent great change because it was more a
matter of presentation of advertisements in programs, the Committee believes
the ABT should retain responsibility for standards of advertising on TV. At the
end of the trial period, the Tribunal should carry out its intention, set out in its
1987 review, of deciding whether there is a need to introduce a new rufe about
interruptions to TV programs.*®

£8.53 We consider the measures proposed by the ABT to assess the results of
the trial, research by licensees and the Tribunal about the needs of viewers and
interruption patierns, are an appropriate way of resolving problems between
the industry and viewers. As the trial is not vet over, the Committee will not
make any further comment on this issue. :

Conclusions on standards

6.54 The Committee finds that:

{a) it is clear the Australian community believes that TV programs
should reflect and maintain community standards;

(by the Tribunal is the appropriate body to determine how these
standards are reflected in TV programs through the processes of
the Tribunal, including public inquiries;

{c} there is public cencern about what are perceived as declining
standards, relating particularly te the quantity of violence in TV
programs, how violence is portrayed on television and the possi-
ble link between such programs and violence in the community;

#25 Transcript of 25 July 1988, pp. 1645, 1644, 1648, 1649,
Transcript

226 Transcnp{ of 25 July 1988, pp.1683-1684; Advertising Time on Television, already cited,
p.viil,
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(d)  there is a heavy obligation on the Australian Broadcasting Tribu-
nal to lay down program standards which properly reflect
community views, This obligation extends to ensuring these stan-
dards are observed;

(e} ilikewise, appointments to the Australian Broadcasting Tribunal
are important and there is a heavy obligation on the Government
to appeint members to the Tribunal who understand the commu-
nity’s high expections of them and who are capable of reflecting
the community’s standards. The Government should therefore
engage in a consultative process before appointments to the Tri-
bunal are made; and

(f)  regulation of Australian content including the determination of
quotas for Australian drama should continue, and should con-
tinue to be determined by the Australian Broadcasting Tribunal.

Regulation of ABC and SBS by the Tribunal
Background

6.55 The provisions of the Act and the ABT's various standards only apply to
commercial licensees. Section (6)(2)(a)(ii). of the Australian Broadcasiing Cor-
poration Act 1983 says that the Corporation shall ‘take account of ... the
standards from time to time approved by the Australian Broadcasting Tribunal
in respect of broadcasting and television services’. In respect of the $BS, the
Act makes no mention of standards.

6.56  Under s.11 of its Act, the ABC has established Advisory Councils at
national, State and territorial levels which ‘furnish advice on .. broadcasting
programs and television programs’. The Corporation believes such bodies
continuously provide information on the sorts of material which might give
offence or where community attitudes might have changed, Corporation staff
are also required to be familiar with the Tribunal’s standards and to have
sound reasons when they depart from them.**’

6.87 During this inquiry, the Committee put and heard arguments for and
against the ABC and SBS being required to observe the Tribunal’s standards.
The arguments in favour of applying the ABT’s standards concentrated on the
inconsistency of the situation where only the commercial broadcasters are
obliged to adhere to the ABT's standards.”® The opposing argument is that the
national broadcasters have a special function and should not be subject to
standards. These arguments are not mutnally exclusive. In other words, it is

27 Transcript of 10 February 1988, p.112. 'Current Fdirorial and Program Practices in ABC
., Radio and Television’, ABC, November 1987, paragraph 7.4.2, p.22.
28 Transcript of 10 February 1988, pp.111, 113, 115,
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possible for the ABC and SBS to be required to comply with standards the
Tribunal may set, and also for the Tribunal to take account of the different
responsibilities of the national broadcasters.

Consideration of Issues

6.58 A number of witnesses expressed concern at the exclusion of the ABC
and SBS from the Tribunal's standards, including the NVLA, Network Ten
Australia and the Festival of Light.”*

6.5% In addition, a number of the shorter, one or two page submissions from
the general public recommended making the ABC and $BS subiect to the
ABT’s standards. One in particular wanted to see the ABT’s standards for news
and current affairs programs applied to the Corporation and SBS.**

6.68 The ABC's Charter obliges the Corporation to take account of the
different services provided by the commercial and public broadcasters. The
Corporation also said that, with the exception of children’s TV, it observes the
ABT’s classifications. Departures from these were stated to be infrequent and
made only after senior staff were involved. The CLC said that because the ABC
is in a different environment to licensees it had to be responsible for its own
standards.**

6.61 The question of whether or not the ABC and SBS should be subject to
the Tribunal’s standards should be examined in the context of the objectives of
broadcasting policy. Paragraph 3.19 referred to what the Committee saw as a
desirable objective: to protect the public and particularly children from offen-
sive material by the setting of appropriate standards.

6.62 At paragraphs 3.39 to 3.47, the case is set out for program regulation of
commercial broadcasting. Since the matters covered by the objective proposed
in paragraph 3.19 are sufficiently important to warrant regulation, as a general
principle they should apply to all sectors of broadcasting.

6.63 Reference has been made to the community’s concern about violence, to
announcements concerning studies into violence in the Australian community
and into violence on TV specifically. The Committee endorses the need for a
review of program standards covering violence on TV weicomes these inquiries
as appropriate means to this end. The ABC and SBS should be subject to any
revised standards which result from the Tribunal inquiry.

229 Transeripss of 1 March 1988, p.632: 3 March 1988, p.R14; and 29 March 1988, p.991,

139 Gee, for example, Submission Nos, 901, 1239, 1320 and 1853: Submission No. 5,

BV Awsiralian Broadeasting Corporation Act 1983, s.6(2)a)i); Submission No. 3154, pp.2-3.
Transcript of 11 February 1988, p.359,
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664  The CLC points out as the Act is presently framed there are no
sanctions the Tribunal can impose on either the ABC or the SBS. The Centre
added that the ABC's Act would make it difficult for the Tribural to exercise
its powers.*"

€.65 It is clear there is a community expectation that program standards will
be applied universally. The ABT needs comparable powers over the ABC and
SBS as it presently has over licensees. The Broadcasting Ac¢t should be amend-
ed to give the Tribunal the power to ensure all broadcasters adhere to its
program standards. The ABC’s Act would need amendment to make the
Corporation subject 1o these standards. The ABC and SBS would then be
covered by the provisions of §.99(1A) of the Broadcasting Aci, concerning
comypliance with program standards, and subject to the ABT's power to rep-
rimand and admonish under s.101.

6.66 While the Committee accepts the suggestion put forward by FACTS, that
where a standard warrants universal application it should apply equally to
licensees and to the ABC and SBS, there remains the issue of the respons;bll—
ities of the natxonal broadcasters.”™*

6.67 The ABC’s Charter stresses the provision of innovative and comprehen-
sive services. The ABC is required to balance broadcasting and television
programs of wide appeal with more specialised programs. The ABC stated that,
in some cireumstances, it would broadcast programs which demanded a greater
degree of audience involvement. Such programs might also challenge some
community sensitivities.>** o

6.68 These views are consistent with two of the responsibilities of national
broadcasters; to make quality programs which involve the audience and have an
impact beyond the moment of screening; and provision for the sizable constitu-
encies of special interests.*®

6.69 There is a specific role for the national broadcasters, but the Committee
does not believe that this role would be hampered by a requirement to adhere
to program standards which have been determined by the ABT's procedures
including public inquiries.

232 Transeript of 11 February 1988, p.360.

233 submission No. 3168, p.22,

B4 Apsralion Broadeasting Corporation Act 1983, 5.6{1)(a) and s.6{2)(a)iii). Submission No.
3154, p.3.

“The Role of Australia’s Nationa! Broadcasters’ in Review ¢f Nadonal Broadcasting Policy,
Department of Transport and Comrmunications, February 1988, p.6.
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Recommendations

6.70  In view of the foregoing, the Committee recommends that:

Recommendation 15: The Broadcasting Act [942 be amended -

{a) to make the Australian Broadcasting Corporation and the Special
" Broadeasting Service subject to all of the Australian Broadeasting
Tribunal’s powers to regulate program standards; and

{h) te require the Tribunal, when enforcing such standards, to take
account of the special responsibilities of the national broadcasters,

Recommendation 16: Section 6(2)(a)(ii) of the Ausiralian Bréadmsring
Corporation Act 1983 be repealed. '

Other Matters
VAEIS and Standards

6.71 In its submission Bond Media says there is a danger that inappropriate
regulation could stifle development of new services. The example cited is of
Video and Audio Entertalnment and Information Services (Sky Channel). It
implies that if Sky Channel was under the Broadcasting Act rather than the
Radiocommunications Act, it is unlikely the service would have survived.”**

6.72 This inguiry is not the place to deal adequately with this matter which is
an issue for the inquiry into broadeasting-related services {see paragraph 3.4}
Suffice it to say, however, that to the extent such services are similar to those
of broadcasting, the standards that apply to broadcasting in respect of viclence,
children’s programs, etc. should aisa apply 1o such services.

Exemptions from Standards

6.73 Under s.16(1){d) of the Act, the Tribunal is given the power to determine
standards to be observed by commercial licensees. ‘Standards’ are rules of
general application, as was made clear in the Herald-Sun case.™

6.74 Any exemption from a standard must itself be an exercise of the power to
make that standard. There is considerable doubt about whether the power to
make standards under the Act also allows for specific exemptions for particuiar

2% Ziibmission No. 3169, pp.7-8.
23 Herald-Sun TV Lid v Ausiralian Broadeasting Tribunal {19853 59 ALR 525 at 527,
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purposes or licensees. A problem usuaily arises with children’s program stan-
dards when significant cultural or sportmg events cannot be shown without
contravening those standards.

6.75 The Tribunal should have the flexibility to consider.whether or not an
event warrants an exemption from program standards. This is not to say that in
every case an exemption should be given. If an exemption is given from a
particular standard, the ABT should also be empowered to order the making
up of the program(s).so exempted. .

6. 76 Accordmgly the Commlttee recommends

Recommendatmn 17: The Broadcaszmg Acz 1 942 should be amended to
allow the Australian Broadcasting Tribunal to exempt licensees from
adhering to particular standards in order to broadcast other, signifi-
cant events. Any such exemptions should invelve making up the pro-
gram(s) so0 exempted.
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7: ENFORCING STANDARDS -AND SANCTIONS

The role and functions of the Australian Broadcasting Tribunal in
regulating the commercial broadcasting sector with particular refer-
ence to - i o o

{3) the role of the ABT in .. enforcing program and"advér'tisin'g'
standards; and

(4)  appropriate sanctions for breaches by hcensees of pr0v151ons of
the Broadcasting Act, mciudmg undertakmgs given pursuant to
the Act as to ‘adequate and, comprehenswe services’ and. use of
Australian resources.

Enforcing Standards
Provisions in the Act: Directions, Offences and Fines:'.' .

7.1 The role of the Tribunal in the establishment of program and advertising
standards has been dealt with in Chapter 6 as part of term of reference (3).
Howeyer, it is appropriate that the enforcement of standards, the other part of
term reference (3), is con51dered together with -the consideration of sanctions
for breaches by licensees of provisions of the Broadcasung Act 1942 (the Act).
The reason for this is that the two matters overlap in that breaches of standards
may also attract hcensmg sanctions as to ‘adequate and’ Lomprehenswe Ser-
wces

72 LLLensees are xeqmred tQ comp y wnh pxogram s{andards under . 99(1A)
of the Act. Generally speal\;ng, the Tnbunal can enforce standards in two
different ways. The first is to issue directions undet those sections of the. Act
directly refated to the enforcement of program ‘standards; the second method is
via the licensing provisions of the Act.

1.3 Enforcement of program standards under the. first method is accom-
plished by directions on compliance, reprimands and admonishments and
prohibition/restrictions on live broadcasts.

7.4  Failure to comply with a direction would be an offence under s.132 of the

Act. This would be brought to the attention of the Minister who couid initiate
a prosecution which, if successful, may result in the imposition of fines.
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Provisions in the Act: Licensing Sanctions

7.5  The second way of enforcing standards is by means of the licensing
provisions. A breach of a standard is a breach of a licence condition and may
be subject to licensing sanctions.

7.6 Licensing sanctions include non-renewal of a licence, renewal of a licence
for a shorter period, revocation or suspension of a licence and the imposition
of conditions on a licence.

7.7 Non-renewal of a licence is an option which has never been exercised and
is regarded as a reserve power. Renewal of a licence for a shorter period of
time has been used on 20 occasions since 1978 for reasons related to
management capability, non-compliance with the Act, standards or directions,
adequacy and comprehensiveness of services and fitness and propriety issues.

7.8 Revocation or suspension of a licence is an option with limited practical
application. Only one licence has ever been revoked, 2CT Campbelltown in
1981 for reasons of non-viability.**

Enforcing Standards: Lack of an Adequate Monitoring Process

7.9  The discussion in succeeding paragraphs covers the two general ways
availabie to the Tribunal for enforcing standards; directions with fines and
licensing sanctions, which are matters which do not attract fines,

7.10  In considering the appropriateness and effectiveness of sanctions it is
necessary to consider what it is that sanctions are intended to achieve. Perhaps
the starting point is the objectives of broadcasting policy and the Act. The
enforcement of standards should be related to the objectives of broadcasting
policy. These were described at paragraphs 3.18 and 3.19. They include the
objectives of protecting the public from offensive material, the encouragement
- of Australian content, focalism and improvements in quality.

7.11  Given these objectives and, as argued by the Comrmittee earlier, that
these objectives are best achieved by regulation, and that the Tribunal should
be the regulatory body, there should be clear and clearly understood linkages
between standards, methods of checking whether the standards are heing
cbserved and, if they are not, methods for enforcing compliance.

7.12 The National Viewers and Listeners Association (NVLA) complained that
it has to provide incontrovertible evidence of breaches to the Tribunal if they
are to be investigated. The NVLA posed the question as to who is supposed to
do the monitoring: ‘It is their standards, we are prepared 10 try to assist them

S8 Submission No. 3153, p.S6.
439 Submission No. 4056, p.55,
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as 10 what we see as breaches, but [ do feel that it is a reciprocal process. They
ought to be doing something about investigating the sorts of things that we

bring up to them'

7.13 The NVLA’s point was that the Tribunal was either too slow in
responding to complaints, by which time the offending material was no longer
heing broadcast, or that the tapes provided by the NVLA were incomplete, and
as no compleie tape of broadcasts are retained by television stations it is
impossible to corroborate the NVLA's evidence. It is true that logs of program-
ming and individual programs are available but a complete tape of each days
broadcast is generally not available.

7.314  The Federation of Parent’s and Citizen’s Association of NSW made a
similar point with regard to advertising. They claimed that both they and the
Australian Consumers Association had conducted exercises of timing adver-
tisements and found alleged breaches of regulations. They went on to say
‘(there always seems to be a log which proves that our stopwatches were
wrong ... {1} you are reguiating yourself there is ne watchdog™.™'

7.15  The evidence suggests a sense of frustration among interested groups
that standards are not being policed effectively by the Tribunal. The NVLA was
concerned that the Tribunal ought to be equipped to examine concerns raised
by the public.”** This point was expanded upon by that association which stated
that evidence of breaches had to be comprehensive if the Tribunal was to act
and that it is not always possible for interest groups to collect such evidence.*?

7.16  This sense of frustration was also evident when the Australian Council
on Smoking and Health stated that rather than continue to attempt to enforce
alcoho! and smoking advertising standards, they would prefer any reference to
alcohol or cigarettes banned by amending the Act.*™

7.17 The Tribunal draws on past experience to argue against a detailed
monitoring process. The question of checking deficiencies in service elicited the
foilowing respense from the Tribunal ‘a really substantial menitoring process
to drag this out of the woodwork is going to be even more expensive than a
licence renewal. In fact, that is the reason why it was abandoned in the first
place’.**

Traascript of | March 108K, p.602.
1 Transcript of 10 February 1988, p.237.
*2 Transcript of | March 1988, p.609.
B Transeript of | March 1988, p.o0l,
1 Pranscript of | March 1988, p 544, 355,
Transcript of 26 July 19838, p I813,




7.18  This argument has an inconsistency in that, og the matter of the trial
self-regulation of advertising, the Tribunal is monitoring the performance of
broadcasters very strictly to ensure that the criteria set by the Tribunal are
being complied with.***

7.19  The establishment and policing of standards is a major responsibitity of
the Tribunal and is an issue of concern to the public. There is a missing link in
the Tribunal’s operations in this area. As mentioned earlier broadcasting policy
has a number of objectives and sanctions are one means of egsuring compli-
ance with those objectives. It is difficult to see how a compliance mechanism
can operate effectively if there is no formal menitoring process which will
detect breaches and bring them to the attention of the Tribunal.

7:.20 . The Tribunal depends upon public interest groups and individuals to
draw. matters of concern-to the attention of the Tribunal. While this pubiic
participation is important, it is unsatisfactory as the sole means of monitoring
for compliance. . =

7.21  When consideration is given to the fact that the Tribunal places great
store in the public. accountability -of :licensees and has also emphasised the
ability of. individuals *to initiate -inquiries by the Tribunal into matiers of
genuine concern, then-dt is reasonable that the public should expect prompt
action with regard to-complaints and that critical attention be paid to matters
of -concern such as standards. -

7.22  The question of standards is of consicerable concern (o the public. The
Tribunal should be monitoring programming to ensure that standards are being
maintained. The Committee acknowiedges that a comprehensive system would
be costly; but if public confidence ‘is-to be maintained a system of monitoring
has to be introduced. O

7.23 - +In order 1o minimise cost, a-continual system of spot checking would
appear to be appropriate. This: would be augmented by representations made to
the -Tribunal by individuals and interested groups. Difficulties experienced in
the past-with gathering complete evidence of breaches couid be overcome by
requiring television stations to-:maintain a complete tape record of each days
transmission for a period of six weeks. Such records are already maintained by
radio stations for political subjects and current affairs programs under s 117A
of the Act.

7.24 It is necessary for the Tribunal to institute a system of monitoring
primarily as a compliance check against the Tribunal’s standards and licence
conditions, and also as a means of overcoeming public concern at a lack of

B0 Transeript of 20 March 1URR, p.45,
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action by the Tribunal in maintaining standards on television in particular. An
appropriate recommendation on spot mOmtormg -will be ‘made at the end of
this chapter. : _

7.25 In order to assist the Tribunal to respond more effectively to representa-
tions from the public and help facilitate a monitoring program, complete
records of transmissions should be maintained by. all broadcasters for a set
period. The Committee will make a recommendation about .the retention of
tapes of broadeasts at the end of this chapter.

7.26  The retention of tapes will allow the Tribunal to operate a monitoring
process in two ways: firstly, alleged breaches or.complaints can be thoroughly
examined, and secondly, a system of random spot checkmg could be established
by the Tribunal. ST :

Enforcing Standards: Adequacy of Enforement Mechanisms

7.27 The Committee’s proposals should give the Tribunal a more effective
means of ascertaining whether licensees are complying with program and other
standards the Tribunal.-has promulgated. This raises the next question, namely,
whether the existing mechanisms for enforcing compliance are adequate.

7.28  There is a lot of confusion .in the community over the adequacy or
otherwise of enforcement mechanisms. ‘The Committee also found it difficult to
gain a clear understanding of enforcement mechanisms and their application. In
other words, despite the continual emphasis on public accountability there has
been very little effort to inform to the public as to how the system. works,

7.29  The Federation of Australian Commercial- Television Stations (FACTS)
believes that subjectivity. makes it difficult 1o evaiuvate performance critically
and say that a particular decision was right or wroag.”*"-This in turn makes the
process of determining appropriate penalties for breaches imprecise.- .-

7.30  The current procedures under s.99(2) of the Act enable the Tribunal o
issue a direction where the existence of a serious breach is established. Failure
by a licensee to .heed such a direction would.be an offence under the Act and
would enable legal proceedings to be commenced.

7.31 Sanctions are considered when licence conditions have been breached by
a licensee. FACTS contends that the important point regarding breaches is that
the licensee is informed of the Tribunal’s concern and is aware that the breach
may be examined in an inquiry or at a future licence renewal hearing. The
licensee can then take remedial action and the rest of the process is meaterlal
unless the licensee continues with the breach.*

237 Transeript of 3 March 1988, p.360).
R Transcript of 3 March 1988, p.3bb.




7.32 Bond Media stated that the fact that sanctions are used rarely is not
because they are ineffective, but because there has been no need to use them.*
This view is supported by FACTS which stated that ‘there is no evidence of
any commercial licensee since 1977, when the Tribunal's processes where
introduced, deliberately, flagrantly flouting the standards’.**

7.33  The Tribunal faces some difficulty in determining program standards in
that standards must be consistent with provisions of the Act and that standards
could not require classification by the Tribunal prior to broadcasting, except as
allowed by the Act. A further restriction, which could affect the usefulness of
these powers, is that any test to be applied to a program has to be found in the
standard itseif. These restrictions resulted from the High Court's decision in the
Herald-Sun case: Herald Sun TV Lid v Australinn Broadcasiing Tribunal {1984)
55 ALR 33, ‘In judgment delivered for the Court, Gibbs C ] said (at 327):

a standard ... must fix the quality or rawre of the program in Such a
way that both the licensee required to observe the standard and the
court or other body called upon 1o decide whether it has done so can
determine whether the program answers the criteria set by the siandard.
That is not 1o say that the rest should be entirely objective, for it may
involve questions of taste, bur i1 does mean that the standard is 10 be
found in the Determination iself. The power to fix a standard which is
o be generally applied is quite different from a power (o decide ad hoc,
from case 1o case, whether a particular program may be relevised. A

power of the latter kind is not a power to fix swandards’ '

7.34  Proposals for increased sanctions were usually not specific with regard to
the means of increasing sanctions. There was a perception of a need to force
television licensees in particular to adhere more strictly 0 standards; and that
this could be best achieved by ensuring that the Tribunal had the necessary
powers. Both the NVLA and the Christian Television Association (CTA} called
for the imposition of substantial financial penalties for breaches of standards.
The CTA aiso advocated broadcasting bans.™

7.35 The guestion of whether substantial financial penalties would be effective
is dispuied by the ABT. In evidence the Tribunal expressed the view that fines
were generally of little use and that their use should be limited 10 matters
central to the legislation.”® The Chairperson, said that fines may only lead w0

9 Submission No. 3169, p.14.

AU Transcripr of 3 March 1988, p.854,

S Grey L. Orr R and Hitchens L. Communication Law and Policy in Austrglia. Buterworths,
1987, pp. 1507~ 1508,

32 Transcript of | March 988, pp.oio, 686,

35 Transeript of 20 March U988, p.911,
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less funds being available for the improvement of services. The Tribunal’s
view was that there are more effective means of achieving improvements in the
quality of service delivery.

7.36  The Committee considers that the concept of re-introducing fines for
breaches of standards is impractical and, given the nature of the debate
surrounding standards, it would be unfair 1o impose statutory financial penal-
ties for perceived breaches,

7.37  With regard to licensing sanctions, the perception that there is litile
enforcement of standards is partially due to the fact that there appears to be
little action taken against licensees for alleged breaches. The usual form of
action is a short term renewal under 5.87(2) or the imposition of conditions
under s.85, 86(12) both of which are seen as less than effective responses by
many interest groups. For example the attitude of the Catholic Communica-
tions Centre is typical; ‘there is no ultimate sanction and control for the
Broadeasting Tribunal to exercise. Its only sanction is to do the 1mpossxble to
take someone’s licence, which it cannot do’.**

7.38 The short-term renewal of a licence is the most commonly used sanction
and is eoften perceived by the public as being inadequate. Tribunal's
Chairperson expressed a contrary view: ‘| know people are very sceptical about
it but there is no doubt that the shortened renewal and other ways of dealing
with it usually leads to the investing of money’,”*® This statement was made in
discussion related to the means of improving the quality of programming and
local content. ' ' '

7.39  The power to impose conditions on a licences can be used to address
specific issues but there are legal problems related to the exercise of this power,
These problems resulted from an AAT case: New Broadcasting Lid v Australian
Broadcasting Tribunal, where Davies J ‘effectively read down the power to
impose licence conditions by restricting its exercise to situations where the
criteria had been met so that the Tribunal would have the power ot 10 renew
the licence’ .

7.40 This power is potentially very effective. Consideration shouid be given to
reviewing the situation and if necessary, amending the legislation to clarify the
Tribunal’s power to impose conditions on licences.

B2 Transeript of 20 Mareh 1988, p.o13,
253 Transcript of 1} February [988, p 205,
S50 Pranseripe of 26 July 1988, p 1819

5T Submission No. 3188, p.57.
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Conclusions and Recommendations

7.41 The Committee accepts the ABT’s role in enforcing standards and
policing breaches of provisions of the Broadcasting Act. There is strong public
support for this position.

7.42 Some sections of the public seem to believe that, as little action appears
to be taken against broadcasters for alleged breaches, then the Act is deficient
in sanction powers. This is not the view of the Committee.

7.43 The fact that the full range of licence sanctions has not been used or
that prosecutions have not been initiated does not necessarily mean that the
Tribunal’s powers and regulations are deficient. It can be argued that they have
not been required because the broadcast regulatory system is working satisfac-
torily.

7.44 The Committee is inclined towards the latter point of view. It finds that
current sanction powers available to the Tribunal are appropriate and ade-
quate, but that a monitoring system is reguired to ensure compliance with
standards. A compliance mechanism cannot be expected to operate effectively
without a formal monitoring process.

7.45 The Committee recommends that:

Recommendation 8: The Tribunal institute a system of monitoring
television and radic broadcasts based on random spot checking to detect
breaches of pregram standards and licence conditions.

Recommendation 9; In the case of television and radio breadcasts, a
complete record of each day’s transmission be retained by the Corpora-
tion or licensee, as the case may be, for a period of six weeks from the
date of transmission, and these records be made available to the
Tribunal on request.

7.46  The use of licensing sanctions is limited by the fact that it it is not a
practical proposition under normal circumstances to revoke or not renew a
licence. The Committee’s recommendations on competitive renewals addresses
this problem and provides a further step should problems persist following the
use of the short-term renewal of a licence.

7.47 The question of sanctions is complicated, as many of the responses that
can be taken by the Tribunaf are inter-related, there is rarely a simple response
to any given situation. it is important that the public understand the Tribunal’s
operational criteria if confidence in the system is to be maintained or restored
and if the more extreme points of view regarding broadcasting are o be
satisfactorily dealt with,
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7.48 The Committee believes that there is a lack of understanding and some
misconceptions among the general public regarding the purpose of sanctions
and the enforcement processes. In short, the public does not properly under-
stand how the system works. Both commercial licensees and the Tribunal share
respansibility for this situation.

7.49 Industry has not made sufficient effort to explain to the public how the
industry functions and the mechanisms employed to ensure that broadcasting is
conducted responsibly. Relevant industry associations should develop an in-
formation system by which the public could be informed and educated with
regard to the industry’s operations, The Tribunal should develop and institute a
similar process.

7.50 The Committee recommends that:

Recommendation 20: Both industry and the Awstralian Broadcasting
Tribunal develop and undertake a public education campaign with the
ohjective of impreving the understanding of the operation of the
broadeasting system and responsibilities of both licensees and the Tri-
bunal.

Competitive Licence Renewal
The Proposal

7.51 The competitive licence renewal proposal has been made by the
Tribunal, Tts submission said that one of the aims of a regulated licensing
system is the provisicn of the highest possible quality of programming to the
public. Although sanctions have a role to play there are other more positive
mechanisms for the improvement of the guality of services, mechanisms which
would ‘enable a deficient service to be replaced with one which wouild better
serve the interests of the community in the area’. In evideace the mechanism
was identified as ‘competitive renewals’.**®

7.82  in evidence the Tribunal expiained that competitive renewals would act
as a competitive spur which would by inference improve the quality of
programming. It said that licensees would have to come up with offers and’ if
that happengd one’ would see a very substantial increase in the creative
thinking of the existing licensees 1o convince the Tribunal that they were better
than any other applicant who might come in wanting to take the licence away
from them’.***

238 Qubmission No. 3153, pp.16. 19 and Transcript of 14 June (988, p.12323,
3% Transcript of 14 June 1988, p.i224,
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7.53 At a later hearing the Tribunal clarified and in doing so modified its
proposal. As interpreted by the Committee there are now four stages to the
modified proposal:

first, a deficient service identified by way of a normal licence
renewal hearing resulting in a short-term renewal;

second, the continued existence of the deficiency at the expiry of the
short-term renewal;

third, the invitation of applications for that licence; and

fourth, the awarding of the ficence to the incumbent or the chal-
lenger.  The Tribunat saw this as a valuable additionai power to be
used wherever necessary,?®

7.54  This proposal appears 1o be derived from the USA. Under what are
termed ‘comparative renewals’, the Federal Communications Comumission
{FCC) is given the power to replace the incumbent licensee if the FCC
considers the challenger woulid better serve the public interest. The underlying
intention is the competitive spur which would encourage licensees to achieve
and maintain high quality programming,**

7.55 The competitive renewal proposal has been challenged vigorousiy by
industry., FACTS says that the proposal is vague, impractical and unworkable,
The Federation of Australian Radio Broadcasters- says the proposal had not
been given sufficient consideration and that FARB is ‘strenuously opposed 1o a
process which would force incumbents into a kind of auction process against
would-be broadcasters ...

Consideration of Issues

7.56  Some of the industry objections relate to the earlier proposal by the
Tribunal; others to the later proposal. The Committee proposes to treat ail the
objections as applving to all the proposals.

7.57 A number of arguments have been advanced by industry against
competitive renewal, The first relates to the difficulties of choosing between
incumbent and challenger. FARB refers to arguments by the FCC in 1977
justifying ‘renewal expectancy’, one of these being that there 15 no guarantee
that a challenger’s paper proposals will match the incumbent’s proven perfor-
mance.’® The Committee believes that the Tribunal is guite capable of compar-

60 Transcript of 26 July LUBS, pp. 1818, 1819,

Bl g hmission No. 4054, p25,

62 gubmission No, W97, p.l FACTS was referring 1o the modified proposal - see paragraph 3.

3 Submission No. 4093, pp.1, 2. The comment on insufficient consideration referred to the
modified proposal.

64 gupmission No. 1054, pp.26, 27,




ing promise with performance, particularly if promises are made by challengers
with a proven track record in other markets and the performance is that of g
licensee with a deficient service.

7.58 The second argument advanced by industry is that competitive renewal
would deter investment. FACTS says competition in the television industry is
intense and this necessitates substantial long term investment (both capital and
operational infrastructure costs) and long term planning. According to FACTS
this ‘is a major reason why the notion of competitive licence renewals makes

no sense in the Australian context’

7.59 The television ‘industry has sald frequently that competition is intense,
that it is judged critically every minute of the day and if it does not pass these
critical assessments then Australian viewers simply will not watch commercial
tefevision.®® If this happens there will be a sharp decline in advertising
revenue, the lifeblood of commercial television. It is inconceivable that the
industry, because of the existence of or the potential for competitive renewal,
will reduce investment, risk losing its market, and thereby put at risk all the
capital invested up to that time.

7468 The third argument is that competitive renewal would lead o huge
amounts of litigation and thus be a big boenanza for lawyers.”” FARB adds that
it would be a wonderful breeding ground for blackmailers.”®® This latter view is
supported by information provided by FARB. In the USA companies challenge
the licensees of stations with the apparent goal of winning the licence or, more
often, receiving a hefty financial settiement for withdrawing the challenge
The blackmail view is repeated in infoermation on the American situation
provided by the Tribunal. However, the willingness to settle is said to be a
function not only of the difficulty of challengers winning because of ‘renewal
expectancy’, but also because of a major shift in Congressional and FCC policy
regarding such pavoffs.®’

7.61  Overseas experience should be used with caution because the law, the
conventions, the way things are done and even business ethics could all be
different. Nevertheless, FARB implies the Committee should take note of this
experience and when this is done the bonanza for lawyers and blackmail
arguments appear to be exaggerated. The proportionate number of cases
designated for ‘comparative renewal’ hearings in the USA is very smail - less
than one-third of a per cent.” ' If one applies this percentage to Australia there

t
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Submission No. 3168, p. 15

Transcript of 15 June 1988, pp.1313. 1314

Transcript of 25 July 1988, p. 1598,

Transcript of 26 July 1988, p.1703.

Radio Business Report, 25 April 10858, p.2.

Broadcastng, 24 August 1987, *Comparative Renewal, The biggest gambie on the air?", p.30.
Broadeasting, 24 August 1987, already cited. Berween 1982 and 1987 there were 40 cases out
of 12,500 radio and television stations.
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would be a total of just over one case every six vears; and even less when one
allows for the restricted nature of competitive renewal under the Tribunal’s
modified proposal.®?

762 The Tribunal counters the litigation argument by expressing the hope
that there would be no appeals to the Administrative Appeals Tribunal
(AAT).*™ This raises the question of whether the cure (competitive renewal
plus abolition of appeals to the AAT) is worse than the disease (the occasional
difficulty in rectifying a deficient service). This matier has been discussed in
chapter 3.

763 The final industry argument is probably the strongest. FACTS asks for
the evidence to support the competitive renewal proposal.*™ FARB refutes any
suggestion that the Tribunal facks power to déal 'with ficensees ‘that breach the
Act or any other of their legal obligations -under the Act. After listing what it
calls ‘the armoury of powers at the Tribunal's ‘disposal’, FARB says it'is ‘not
aware of a single case ‘where ‘a’licensee has failed to respond once the Tribunal
has invoked ‘one or other of the ... ‘powers’, i:e. those FARB listed. It 'says that
the reduced renewal period has been particularly effective’:in -this context:
FARB gives examples of three radio licences which received short-term renew-
als. The next time round these licences were renewed for the full period.*”® The
conclusion: drawn was that deficiéncies were rectified by-the licensees.” How-
ever; the Tribunal referred to a'case under review where the service provided is
techmcally mferter and presumably where the best opnon is'a competmve
renewai R :

Contlusion‘s ‘and Recommendation

7.64 The need for ‘and the scope 'of competitive licénce renewal should be
examined against-the objectives of broadeasting policy. One of ‘these objectives
is to improve the quality of the service provided and the ‘Tribunal sees-its
regulatory role as that of ensuring that the public receives the highest quality
of programming: Although the ‘Committee shares these sentiments it notes that
the policy objective ‘can ‘be ‘achieved in different: ways. For example, ‘the
objective of improving quality can be met by increasing the number of Jicerices
in a particular market, by increasing or varying the contributions of natlonal or
public broadcasters, or by area inquiries.

0.32 per cent of 19( licenses {30 television, 110 radio - see Submission No. 4050, p.3} equals
0,608 over three years (the licence period).

Transcript of 14 June 1988, p.1225.

Transeript of 25 July 1988, p. 15371,

Submission No, 1034, pp.20-22.

Transcript of 26 July 1988, p. 1704,

&7 Transeript of 26 July 1988, p 1821,
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7.65 Given these alteyrnatives and given in particular Committee endorsement
of the concept of area inquiries the full-blooded concept of competitive renewal
is unnecessary. Some aspects of this earlier proposal may also be unworkable.
Mr L T Grey says it may be impractical to talk about competitive renewal for
one station which is an intrinsic part of a network.*™

7.66 The industry argumentis which question the need for competitive
renewal, given the track record of the industry, are convincing. But what the
Tribunal is asking for and what the Committee supports is something different;
a tidier and more effective way of dealing with licence revocations than what
is currently in the Act. FARB says there are provisions in the Act for the
licence to be revoked and for the Minister to call for applications for a fresh
ticence,””® FACTS says that the Tribunal can set an advance date for revoca-
tion, thereby giving sufficient time for an applicant to be selected before the
advance date.” In this way there would be continuity of the service.

7.67  But this is de facto competitive renewal. The logical extension of the
industry argument is to amend the Act to provide that where the Tribunal has
revoked a licence or has set an advance date for revocation the Minister shall,
within say 14 days of being notified by the Tribunal, invite applications for a
fresh licence. This change would give the process an iror-clad certainty.

7.68 This alternative to competitive renewal adds another administrative step
which is unnecessary. The Committee believes competitive renewal to be the
better alternative and recommends that:

Recommendation 21: The Breadcasting Act 1942 be amended to provide
that where the Australian Broadcasting Tribunal grants a licensee a
short-term renewal and where at the end of that period the Tribunal
determines that the licensee has not corrected the deficiency that led to
the short-term renewal, the Tribunal can invite applications for that
licence and select one of those applicants.

JOHN SAUNDERSON, MP
Chairman

24 November 1988

S Transeript of 11 February 1988, p.323.
”’"“ Submission No. 4063 p 2.
S0 Submission No, 097, p. 1.







APPENDIX 1

CONDUCT OF THE INQUIRY, EVIDENCE AND WITNESSES

Conduct of the Inguiry

The House of Representatives Standing Committee on Transport, Commu-
nications and Infrastructure was appointed under Sessional Order 28B on
24 September 1987, The Committee is empowered to inquire into and
report on any maiters referred to it by either the House or a Minister.

On 17 November 1987 the Chairman wrote to the Minister for Transport
and Communications seeking a reference on regulation in the Australian
radio and television industry, including new services and technology. The
Minister replied the next day giving the Committee terms of reference for
two inquiries, one into the role and functions of the Australian Broadcast-
ing Tribunal and the other into new broadcasting-related services. He said
it would be helpful if the first inquiry (into the ABT) was compileted by the
end of March 1988.

The inquiry was advertised in the national newspapers on 25 and 26
November 1987. The advertisements contained-the Committee’s terms of
reference, called for submissions by 15 January 1988 and said the Commit-
tee would commence taking evidence in early February.

In November and December 1987, as part of a familiarisation exercise. the
Committee held informal priefings with strategic groups in the broadcasting
industry - the Tribunal, the Department of Transport and Communications,
FACTS, FARB, the Australian Theatrical and Amusement Employees
Association and the Pubtic Interest Centre.

By the beginning of February 1988 the Committee had received an
unprecedented number of submissions - over 4,000 from all over Australia.
Many of these were one or two page tetter submissions from private
citizens concentrating on one issue, namely, the retention of the Tribunal’s
powers to establish and enforce program standards, Although a large
number of these submissions were the product of an organised and
misconceived campaign of protest, they nevertheless represent a serious
concern of the Australian community.
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10).

The distribution of submissions by State is as follows:

Sfate/Terrimry No of submissions
New South Wales 318
Yictoria | 945
Queensland 835
South Australia 379
Western Australia 1069
Tasmania 232
ACT/NT o4
TOTAL 4062

On 9 February 1988, prior to the first public hearing in Sydney, the
Committee appointed a sub-committee comprising Mr Saunderson (Chalr-
man), the Hon N A Brown and Mr Gorman to take evidence on the
inquiry. Mr Downer (Deputy Chairman) replaced Mr Saunderson for the
hearings in Adelaide and Hobart.

At both the first Sydney hearing (9 February) and the Perth hearing (1
March) the Chairman spent some time correcting misconceptions about this
inquiry. Briefly he said it was inaccurate to say that the tdming of the
inquiry was an attempt to reduce the powers-of the Tribunal and that no
individual or organisation that requested an extension of time to make 2
submission was refused. Submissions were accepted up to the period of

..report preparation.

Because of the late receipt of a key submission, that of the Department
received on 11 March 1988, that is, some 20 days before the Minister
wanted the Committee to complete its inquiry, the Chairman wrote to the
Minister and informed him that it would not be possible for the Committee
to report before the 1988 Budget sittings of .the Parliament.

Oral evidence was taken in all the State capitals and Canberra. Because of
the community interest in the inguiry and the Committee’s wish to make
its inquiry both public and participatory, circular fetters were sent to those
that made submissions in each State informing these persons of the aate,
time and venue of the public hearing in that State. Time was set aside to
hear persons ‘from the flooy” - i.e. those who attended the hearing, wished
to speak, but had not been invited formally to give evidence.
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In addition, the sub-committee held a public meeting in Perth and in-
spected the Channel 9 facilities in Willoughby and the Tribunal’s facilities
in Morth Sydney.

The sub-committee deliberated privately on several occasions and decided
to take further oral evidence in Sydney from strategic groups in the
broadcasting industry on 25 and 26 July on specific issues. These groups
and others were sent copies of the major submissions and transcripts.

Evidence

13.

14,

The evidence consists mostly of written submissions made to the Commit-
tee and oral evidence taken by the Committee at public hearings. The
written submissions have been authorised for publication and have been
indexed in a register which is available for inspection at the committee
secretariat, Parliament House, Canberra. The submissions will be bound in
several volumes and the volumes sent 1o the National Library and the
Parliamentary Library. A set of the bound volumes will be retained in the
comimittee secretariat.

The major or substantial submissions including those of per-

sons/organisations who appeared before the sub-committee at public hear-
ings are as folliows:

{A] Consumer Protection Groups

Submission No.(s) Person/Organisation
9N The Australian Chiidren’s Tetevision Foundation
745 Austratian Council on Smoking and Health
i Australian Federation of Consumer
3506 Organisations Ine,
2618 National Viewers and Listeners Association (WA)
3091 South Australian Institute of Teachers
3133 Communications Policy Committee, National Party of

Australia - Queensiand

3151 Children’s Program Committee, Australian Broadcasting
Tribunal
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Submission No.(s) Person/Qrganisation

3155 South Austraiian Council for Children’s Films and
Tetlevision Inc.

4072 Federation of Parents and Citizens’

40728 Associations of NSW
{B] General Interest Groups

1.Religious Groups

152 Cathotic Communications Centre, Archdiocese of Sydney
153 Christian Media Association ACT
1648 St. Stephen’s Vicarage, Richmond, Vic
2171 Baptist Churches of Tasmania
2173
2507 Christian Television Association of SA Ine.
2578 . Archdiocese of the Catholic Church of Perth
3213 The Australian Federation of Festival of Light
3459 The Christian Television Association of WA
3460 The Australian Churches Media Association
3903 Catholic Church Office of South Australia
4082 Victorian Council of Churches Social Questions
Commission




Submission No.(s) Person/Organisation

2.0ther Groups

3188 Communications Law Centre

3500

4094

3203 Screen Production Association of Australia
3215 Public Broadcasting Association of Australia
3233 Free Speech Commiitee

4082

3240 Film and Television Institute (WA) Inc.
3499 Printing and Kindred Industries Union
3519

3656 Australian Writers’ Guild

4074

4086 Television Make It Australian

{C] Industry Groups

746 Media One Pty Ltd
1355 Hoyt’s Media Limited
3164 Federation of Australian Radio Broadcasters
4054
4093
4101
4058 Australian Television Network Lid.
4099
5000
3168 Federation of Australian Commercial Television Stations
4097
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3169

3210

4081

3154

3181

3214
4049
4056
4090
4091
4096
4087
4089

3153
4095

3064

3448
4102

4103

Bond Media Limited
Grundy Organisation Pty Ltd

Australian Association of National Advertisers

[D] Government Department, Agencies
Business Regulation Review Unit
Australian Broadcasting Corporation

Department of the Arts, Sport, the
Environment, Tourism and Territories

Australian Film Commission

Department of Transport and Communications

Administrative Review Council
AUSSAT

Australian Broadcasting Tribunal

[E] Private Citizens
Mr L T Grey

Mrs J Biyth

Myr H Petrusma, MLC




15, Orat evidence was taken at 15 public hearings held in all the State capitals
and Canberra, as follows;

Sydney - 9-11 February, 3 and 29 March and 25 and 26 July
Melbourne - 12 July

Brisbane - 13 July

Adelaide - 7 June

Perth - 1 March

Hobart - 13 September

Canberra - 2 February, 14 and 15 June

16. Copies of the proof transcripts of proceedings were sent to witnesses. The
corrected proofs will be bound and sets sent to the National Library and
the Parliamentary Library. One set will be retained in the committee
secretariat.

Witnesses

The following witness appeared before the sub-committee and were
examined:

Organisation/Witnesses Datefs) of
Appearance

[A} Consumer Protection Groups

Australian Federation of
Consumer Organisations

Mr R M G Brown 11.2.88
Director

Federation of Parents and Citizens’
Association of New South Wales

Mrs E McGill 10.2.88

Member
State Executive
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Organisation/Witnesses

Ms L Frow
Research Officer

Parents and Friends Federation of
Western Australia

Mr I R Ker
Councillor (Treasurer)

Australian Council on Smoking
and Health

Dr K W Faulkner
Chairman

Dr K Jamrozik
Nationat Heart Foundation
Delegate

Ms R Shean

Consultant

Cancer Foundation of Western
Australia

National Viewers and Listeners Associ-
ation (WA)

Mr R Studham
President '

Mrs B Van Luyn
Secretary

Australian Children’s Television
Foundation

Dr P M Edgar
Director

12

Date(s) of
Appearance

10.2.88

1.3.88

1.3.88.

1.3.88

1.3.88

12.7.88




Organisation/Witnesses Date(s) of
Appearance

National Party of Australia,
Queensland Branch

Mr E C Powne 13.7.88
Chairman ' :

Communications Policy Commiittee

Mrs C Bauman 13.7.88
Member :
Communications Policy Committee

South Australian Council for
Children’s Films and Television

Mrs B | Biggins 7.6.88
President

Mr C G Cupit 7.6.88
Vice-President -

Ms F Coleman 7.6.88
Research Officer

Sceuth Australian Institute of
Teachers

Mr D Jolliffe 7.6.88
Executive Member

[B] General Interest Groups

1. Religious Groups

Australian Federation of Festival
of Light

Reverend Fred Nile, MLC 29.3.88
Honorary National Co-ordinator
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Organisation/Witnesses

Mrs E Nile, ML.C
President _
Womesn for the Family

Australian Churches Media
Association

Reverend W Hartley
Chairman )

Catholic Communications Centre
New South Wales

Father K Burton

Catholic Church Office, South Austra-
lia

L A Fauikner

His Grace, The Archbishop of Adelaide

Mr C P Linkson
Chairman
Catholic News Board

Christian Television Association
Western Australia

Miss P Ryan
Chairperson

Father P Cunningham
Treasurer

Christian Television Association
South Australia Inc

Mr J H Pryzibilia
Former Chairman
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Date(s) of
Appearance

29.3.88

1.3.88

10.2.88

7.6.88

7.6.88

1.3.88

1.3.88

7.6.88




Organisation/Witnesses Date(s) of
Appearance

Christian Media Association of
the Australian Capital Territory

Reverend N. W Adcock 14.6.88
Chairman

Conference of Churches of Christ
in Victoria and Tasmania

Mr F L Van Laar 12.7.88
Convenor '
Social Questions Commitiee

Mr D Looke i2.7.88
Member
Social Questions Comimittee

Baptist Union of Tasmania

Reverend R A Beeston 13.9.88
Superintendent

Mr J E Ryall 13.9.88
Vice-President

St Stephen’s Vicarage
Archdeacon D H Chambers _%2.7.88

Uniting Church in Australia, Synod
of Western Australia

Reverend J Ramsbottom 1.3.88
Convenor of Media Committee

Women’s Christian Temperance Union
Mrs § Mitchell 11.2.88

State President
New South Wales
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Organisation/Witnesses Date(s) of

Appearance
Mrs N Adams 1.3.88
State President .
Western Australia
Mrs G E May 7.6.88
Field Officer and Honary Life
Vice-President
South Australia
Mrs T Birch 12.7.88
National Treasurer

2. Other Groups

Communications Law Centre
Dr K Harrison 11.2.88
Co-ordinator : 26.7.88
Mr R B Phillips 26.7.88
Solicitor
Ms C Spurgeon 26.7.88
Research Officer
Actors Equity
Ms A Britton ' 11.2.88
Assistant Federal Secretary
Australian Journalists Association
Ms A Giles o 11.2.88

Assistant Federal Secretary
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Organisation/Witnesses

Australian Writers Guild

Mr D Williamson
President

Mr G Atherden
Chairman

Ms A Wales
Executive Officer

Printing and Kindred Industries Union

Mr B Barker
Assistant Federal Secretary

Free Speech Committee

Mr A Katsigiannis
Secretary

Mr R Crofts
Secretary

Mr G Morris
Executive Member

Film and Television Institute (WA) Inc.

Mr R Garton Smith
Chairman
Television Committee

Mr P Morris
Consultant

Television Make It Australian

Mr K Dalton
Treasurer

Mr P Edgeworth
Committee Member
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Date(s) of
Appearance

11.2.88
11.2.88

11.2.88

3.3.88

20.3.88

29.3.88

29.3.88

1.3.88

" 1.3.88

12.7.88

12.7.88




Organisation/Witnesses
Mr C Livingstone
Committee Member

Ms V C Moiloy
Committee Member

Ms A Britton
Member

{C] Industry Groups

Bond Media Limited

Mr A Branigan
Director of Broadcasting
Policy

Mr D Leckie
General Manager
TCN 9, Sydney

Mr G W Rice

Managing Director
GTV 9, Melbourne

Mr- R D Lyle
Program Classification Officer

Federation of Australian Commercial
Television Stations

Mr L A Mauger
Chairman

Mr D Morgan
Federal Director and Chief Executive
Australian Association of National Advertisers

Ms K Henley
Executive Director
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Date(s) of
Appearance
12.7.88

12.7.88

12.7.88

12.2.88
29.3.88
25.7.88

10.2.88

10.2.88

29.3.88

25.7.88

9.2.88
3.3.88
25.7.88

10.2.88




Organisation/Witnesses

Federation of Australian Radio Broadcasters

Mr G W Rutherford
President

Mrs J Cameron
Immediate Past President

Mr D L Foster
Federal Director

Network Ten Australia

Mr 1 G Gow
Group Managing Director

Mr G Dunstan
Network Business Manager

Mr S J McKew
General Manager
Corporate Planning and Development

Hoyts Media Lid

Mr G D Wheatley
Managing Director

My J H Martin
Group General Manager

Australian Television Network

Mr C Skase
Chairman
Qintex Lid

Mr R B Campbell

Chief Executive

Media and Entertainment
Qintex Ltd
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- Date(s) of

Appearance

11.2.88
26.7.88

11.2.88
26.7.88

11.2.88
26.7.88

3.3.88
25.7.88

3.3.88
25.7.88

3.3.88
25.7.88

29.3.88

20,388

15.6.88

15.6.88




Organisation/Witnesses Date(s} of
Appearance

Mr G Kelly 15.6.88

Solicitor to
Quintex Ltd

Mr K V Campbell 25.7.88

General Manager
ATN 7, Perth

Mr A Tyson 25.7.88
Managing Director

ATN 7, Sydney

Mr S P O’Halloran 25.7.88
Network Legal and Business Affairs

Mr A R King 25.7.88
Broadcast Development Manager '
ATN

Media One Pty Ltd

Mr K Tietze 13,7.88
Director

Tasmanian Television Ltd

Mr E D G Rouse 13.9.88
General Manager

Mr P § Wallbank 13.9.88
Director of Programs

[D} Government Departments, Agencies
Aussat Pty Lid

Mr W G Gosewinckel 9.2.88
Managing Director
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Organisation/Witnesses

Mr R C Johnson
General Manager

Mr M McBPonnell
Business Analyst

Australian Broadcasting Tribunal

Miss D O’Connor
Chairman

Mr M K Minehan
Principal Executive Officer
Legislation Section

Mrs H Clark

Head

Children’s and Education Programs
Commitiee

Ms C Petre
Chairperson
Children’s Program Committee

Ms A Wilson
Vice-Chairperson
Children’s Program Committee

Mrs B E Biggins

Member
Children’s Program Committee

Australian Broadeasting Corporation

Mr G Reynoids
Director of Television

Ms H Mills

Director
Corporate Policy and Planning
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Date(s) of
Appeararce

9.2.88

0.2.88

20.3.88
14.6.88
26.7.88
29.3.88
14.6.88
26.7.88

10.2.88

~10:2.88

10.2.88

10.2.88

10.2.88

10.2.88




Organisation/Witnesses

Australian Film Commission

Mr K L Williams
Chief Executive

Ms K Hughes
Policy Adviser

Business Regulation Review Unit

Dr A Moran
Director

Department of Arts, Sport, the Environment,
Tourism and Territories

Mr L Neilson

Assistant Secretary

Film Branch

Film and Cultural Heritage Division

Department of Transport and Communications

Mr R N Smith
First Assistant Secretary
Broadcasting Policy Division

Mr V H Jones
First Assistant Secretary
Communications Operations Division

Mr J A Duncan

Acting Assistant Secretary
Broadcasting Analysis Branch
Broadcasting Policy Division

Mr € I Knowles

Assistant Secretary
Communications Operations Division
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Date(s) of
Appearance

3.3.88

3388

22.2.88

14.6.88

14.6.88
26.7.88

14.6.88

14.6.88

26.7.88




Organisation/Witnesses Date(s) of

Appearance
{E] Private Citizens

Mr L T Grey 11.2.88
Mrs M Smith 11.2.88
Mr R Coady 11.2.88
Hon I M McPhee, MP 22.2.88
Mrs J Biyth 1.3.88
Mr G P O'Connor 1.3.88
Mr R R Crocker 7.6.88
Mr P J Coburn 12.7.88
Mr R W Ward 12.7.88
Mrs A Tan 13.7.88
Mrs G Taylor 13.7.88
Mrs M Campbell 13.7.88
Mrs H White 13.7.88
Mrs M R Butler 13.9.88
Mrs C E & Miss R A Howard 3.9.88
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