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COMMITYEE PROCEDURES FOR DEALING WITH WITNESSES

'ffiNTRCDbQTIQN'

I;HZ 'ﬂn'-ftT Tn its final’ report of October 1984 the Jolnt
_5Select Committee on Parliamentary Prlvxlege, ‘having referred to
‘the growth of the Parliament’s committee activity and its concern
'w1th the protection of the rlghts of w1tnesses, recommended that

'_Parllament enact a Witnesses Protection Act and proposed the

adoptlon of a set cf procedures for lnvegtlgatory commxttees to

' 1n thelr deallngs w1th w1tnesses,

cal "5'zn May 1987 durlng debate on the Parllamentary .
'iPrlv;leges Blli the Attcrney—General tabled in the House bf _
Representatlves a serles of proposed resoiutlons Ln response to
‘the 1984 recommendatlons of the 301nt select commlttee The
'proposed resolutlons, whlch deait W1th a number of matters_._
-ranglng from prccedures for the protectlon of thnesses before
'the Perlleges Commlttee to matters constltutxng contempts, were
tabled to allow comment and dlscussxcn on thelr terms before they
were formally brought forward for debatel. The flxst of the
proposed resolutlons, that settlng out procedures to be observed

by commlttees for the protectlon of thnesses, 15 the subject of
-thls report. ' ' '

3. R The subject of the rlghts of wztnesses and commlttee
]procedures for deallng w1th w1tnesses has arlsen s;nce the ]Dlnt
'Jﬁselect commlttéé s orlglnal reccmmendatlons, In 1ts May 1985
-report on the Aborlglnal Development Comm15510n the House of
Representatxves Standlng Commltte@ on Exp@ndlture noted that
aspects of 1ts 1nqu1ry lllustrated a weakness in the mechanlsms
avallabie to 1nvest1gate serious matters wh;ch may be drawn to a
‘committee’s attention and noted that, in certain lnstances,

witnesses may be denied natural justice by the Parliament.

1. H.R. Peb. (6.5.87) 2671-79. See also H.R. Deb. (5.5.87) 2629-35.
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4. Currently, House committees alone are conducting 24
separate inguiries on a diverse range of subjects, sometimes in
eontroversial areas and there is a need therefore for the House
_to have a set of clear and common procedures for committees to
- follow in dealing with witnesses. In February 1988 the Senate
':adopted procedures to be observed by Senate commlttees for the
.-protectlon of wrtnesses

'CURRENT PROVISIONS

BT Thé'séssibﬁai'5¢g stendlng.orders_of rne.ﬁouee”oonteln a
number of provisions relating to the appearance of witnesses
before general purpose standing and select commlttees 1ncludlng
provrdlng commrttees w1th the power to send for persons, papers
“and records, “and settlng procedures for the examlnatlon of
ﬁwrtnesses, payment of oertaln thnesses and dlsclosure of
evrdence in’ addrtlon, commrttees have establlshed procedures_
Wthh ‘enable due regard to be pard to the rlghts of wrtnesses_
though these arrangements have not been gzven any offrcral status
dby the House. Thls report is concerned partlcuiarly w1th such

- procedures and the desrrabrlrty of achrevrng a high. level of

: commonallty and endowrng them wrth the House s approval

:Gﬁ'” o fﬁére'are.currently flﬁe'ﬂoint'sretutory comnitteesy_
which, to varying degrees, have their own statutory provislons
'coverlng the rrghts of and protectlon of thnesses. These
:pfOVlSlonS have effect noththstandlng any resolutlons of the_
-Houses or standlng orders and are often qulte specrflo and differ
from those contalned in the proposals crrculated For example,
the Australlan Securlty Intelllgence Organlzatlon Act sets out
prov151ons for the conduct of rnqurrles and publloatlon of

'ev1dence Wthh are very d;fferent from normal commlttee
- practlces ' '
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"7, .+ ' House standing orders and joint standing orders make no
Sp@CLflC prov1310n for the treatment of witnesses before jOlnt
gstandlng and select’ commxttees. It has become the custom for
"301nt standlng and select committées to follow Senate select
commlttee procedures. As- there are dlfferences between the'
'procedures proposed and those adopted by the Senate, it would be
:.preferable ‘that either a jOlnt resolution was agreed to coverlng
']01nt commlttees or joint" standlng orders were adopted An
:alternatlve approach would be to 1nclude in the resolutlons
éppointing joint committees a direction to feollow the procedures
agreed to by cne or other of thé Houses. In regard to joint
'statutory cormittees it would be preferable if the Houses were to
agree ‘to-joint standing: ‘orders’ which would have effect insofar as
they do not tonflict with the’ partlcular statutory ‘provisions.

' "'THE'INQUIRY o

8. iiov The committee had before 1t three sets of POSSlble .
procedures' : Dl . G _

.+ . those recommended by the Joint Select Committee on
' Parliamentary Privilege in October 1984;

“.ova draft’ (based largely on’the joint select committee’s
proposals) circulated for comment to House committee
chairmen in December 1986 by the Clerk of the House; and

. the proposed procédures tabled in the House by the B

I Attorney General in May 1987.

9,770 ' :The procedures ‘tabléed by the Attornef%Genetal are
substantially the same as those adopted by the Senate on 25
February 1988, with certain amendments.
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J1lc. s oo AT the commencement of the inguiry the Chailrman of this

' .commlttee wrote to. the chairmen. of .all House investigatory ...

'commlttees Anviting them to examine the procedures circulated and
'submlt any comments they. wlshed to. make eon . the guestion of- .
s proeedures generally and: the optlons proposed. Coples of that
:_letter were forwarded to chairmen of 301nt lnvestlgatory
committees (non- statutory) and an. 1nv1tatlon extended to, submit
'ithe;x-vxdws dn,thgﬁmattgt,_?he_sdbmxss;ons recemved,are.l;sted at
the Appendix to this report. . .. . . e

. THE -_Pa_ocammss. -

“iﬁiln d;d. Durlng the course of xts delxberatlons thlS commlttee

' con51dered the three sets of procedures ‘proposed and: those
tadopted by the Senate. These were compared with the current
practices of House committees. Qften the differences between the
“procedures are minor and do.not warrant comment, but certain of
the topics covered such as thé.provisions relating to the
'dlsclosure of ln camera, evidence .and the expunging of: material

from committee ‘transcripts are quite sensitive and significant.

12. . .. After deliberating and considering the submissions on
the proposals, thls commlttee has proposed, procedures: which it
‘pelieves strike & balance between the need to give committees

t'approprlate powers and discretions £o. conduct, their. inguiries

.whllst ensurxng the rlghts of thnesses are protected

13;' - .The procéddres prbposed by the committee aré set ocut in
paragraph 23 There are certain comments. the, commlttee wishes to
make relatlng to the disclosure of in camera evidencg and the
‘expunging of material from the transcrlpt of committee evidence
and the forblddlng of. publlcatlon of that evidence.:These are set
~out below. :




'jrestrlcted to certain travel and acccomodatlon expenses In,a

5
14..{ . The paragraphs relating.to.the reimbursement of:legal
rcosts and reimbursement of. expenses. in: the; resolutxon tabled. by
ﬂthe Attorney—General have been omrtted Erom: the resclutlon .
.recommended for adoption. by thls commrttee..?rovrsron already
eXlBtS foxr applrcatlon to be made for the reimbursement of
:certaln wrtness exXpenses . though relmbursement: 15 generally

submrssrons to the commlttee doubts, w@re expressed concernlng the
wrsdom of Jincluding these provrslons._The.prOMLSLQns_were_omltted
'from the Senate resolutlon. ' '

15... W The resolutlon recommended for adoptron by this

commxttee contains certain prevxsrons which conf]rct w1th
jstandrng orders of the House. Paragraph {16} has: been added to.
... the resolutlon recommended to engure that . the provrslons of. the

_resolutlon have effect notwrthstandlng anythlng ccntaxned Ln ‘the
standlng orders.-ﬂ. :

Disclosure of in camera evidence

16 - Thls .matter lS dealt w1th in paragraph (7r:of-the
_proposed resolutlon Whilst in the wvast majorrty of 000351ons
evrdence ‘taken by commlttees 15 publlc evmdence there are .
lnstances where, for a. varlety of reacons, evrdence 15 taken in
camerar thus prOhlbltlng 1ts dlsclosure unless or. untll
authorlsatlon has been glven

17 The paragraph stlpulates that ar commlttee must 1nfcrm a
wrtness whether or not’ lt proposes to publlsh ox pr@sent to the

House all or part of evrdence g;ven in camera. The commlttee
notes a: recent precedent where evrdence taken at a prlvate
meetlng oﬁ a Senate standrng commlttee was dlSClOSGd inva dlssent
to that committee’s: report. 2 Thls committee belleves that ‘a
committee member should ncot have the power to disclose in camera

2. 8en. Deb. (10.11.88) 2421, 2423-4, 2431-4.
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'evidence in-a:dissent to a report without the authorisation of
7the:full committee and has added a provision to the paragraph to
that effect. This'is a matter that will be further considered by
the committee in its forthcbming review of ‘the st&ndiﬁg'crdérs.

18, A provision has also” been” 1nserted in: the paragraph to
'ensure that a: w;tness ‘who gavelln camera’ evadence is given notice
sprior to any release of that: evidence’ should a’ commlttee deCLde
“to- publlsh or disclose ‘that evidence to'the House. R

Expunging of evidence from the transcrlpt amnd forblddlng
gpubllcatlon of :evidence, - S e

19 e Both_theisoint $elect Committse on Parliamentary
Privilege and the ‘Attorney-General have proposed that a provision
.be included to give'a committee the optiocn to expinge evidence
from the transcript and forbid its publication. In the Clerk’s
proposal this paragraph was excluded.

20. The Clerk of the House commented con this provision in
his December 1986 letter to House bbmﬁittee'éhairmen,'stating:

. ThlS is & very meortant but very dlfflcult area in
terms of the definition of ‘proceedings in Parliament’. If
:a-journalist-attending ‘a public hearxng notes ‘that certain
words have been used by a witness. in giving-evidence, and -
reports them, despite an order of the committee that they
be expunged or their publication forbidden, some very
delicate and important guestions of law could arise. If,
for example, the Hansard record shows an order to expunge.
. certain- words; there is'a record that they have been saxd
and were part of proceedings and presumably absolutely -
privileged when uttered, and it might be said that the
~reporting:or repetition of them ‘would be covered by
qualified privilege. Whilst the practice of orderlng :
deletion and forbidding pubilcatlbn has been used in the
past, the issues are such as to ‘cause us to gquestion the
desxrablllty of including it in the.guidelines...
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21, /This .committee has deliberated ‘on the matter and
considered the ‘views advanced in submissions but has concluded
- that it is preferable not to include the paragraph.

22:'\?'1'1n reéiity, neitheiwaicommitteeihof the House has much
control over the situation, especially if .the.act of -publication
occurs prlor to, orsin lgnorance of, an order of a committee that
the’ materlal be expunged It would be far better in practice for
a commlttee to consider: the ev;dence b3lnq glven and where it is
,felt that the evxdence xs of such a nature that immediate
'publlcatlon would not be approprlate, glve consxderatlon to

: takxng further evxdence in camera

23.--]3 Reccmmendatlon &

'It is, therefore recommended that the“fdllowiﬁg resolution be

That in thelr deallngs w1th WLﬁﬁeSses, committees of
: the.House shall observe the followang procedures-

Cqdyo A witness;Shall be invited to attend a committee
sovns Lo meetingoto qiveevidencel A'witness shall be
- summoned to appear (whether or not the witness
-was previously invited ‘to‘dppear) only where the
committee has made a decision that the
circumstances warrant: tha issue O0f a sSuMMONS.

-(2) @ Where a committee:désires that a witness produce
s oo documents for: records relevant to the committee's
o-inguiry; the witness shall’ be invited to do so,
“and-an ‘order: that dociments or records be
Jproduced :shall be made {whether or not an
invitation to produce documents or records has
previocusly been made) only where the committee
~.-hasg made qa: de01slon that the ‘circumstances
warrant such an order. :

Do 3 e A w1tness shall be ngan notlce of a meeting at
. .- which heror ‘she " is 'to appear, and shall be
- supplied with'a copy of “the ‘committee’s terms of
. reference ‘and: an lndlcatxon ‘of the matters
-expected to be: dealt ‘with durlng the appearance.
-Where appropriate ‘a witness may be supplied with
a transcript’ of xelevant evxdence already taken
.-1n publxc. :
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o A witness may ‘be.given the opportunity to make a
- submission in wrltlng before appearlng Lo qxve
-oral ev1dence, T

'A WLtnesa shall be ngen reasonable aceess to

any documents or recoxds that the thness has_

,_produced tD a commlttee.-

”’R-w1tness shali ‘be offered ‘before q1v1ng
» evidence, the opportunity: to ‘make application;
' before or during the hearing of the witness’s.
“evidence, for an¥ or all of the witness’'s -
.-evidence ‘to be-heard in camera, and shall be
“invited to. glve reasons for, any such L _
_appllcatlon. The witness’ may give reasons 1n
-camera. If the 'application is siot granted, ‘the

witness shall be notlfled of xeasons fox that
dac1sxon.

Before glVlng any evidence. in camera a witness
shall be informed whether it is ‘the intention of
phe commnittee to publish:oxr ‘present ‘toithe ‘House

‘all or part of that evidence;: that it is within

the power of the committee to do s0, and that

-the House has theiauthority to order the
. production.and:publication ofundisclosed
" evidence. Should the committee decide to publish
... 0 ‘present to the: House-all or part of the
o evidence ‘taken in camera; the witness shall be
~advised in advance. A wmember; in a protest or
...dissent: added to:a report, shall not disclose
Lo evidence taken:in: camera unless 80 authorlsed by
';-the commlttee.;i,um ; ;

.- The Chairman. of - cdmmlttea shall take care to
L0 ENsure that ‘all guestions put to witnesses are
= relevant to the. committee’s 1nqulry and that the

information sought by‘those questlons is

':,inecessary for the purpose of}that lnqulry

:ﬁﬂhere a wmtness objects to answerlng any

guestion-put to:him.or her on any ground,
including the grounds that it is not relevant,

.. o0r.that it may tend te incriminate him or her,
.. he jor. she shall -béiinvited to state the ground
oooonpon Which-he orshe objects “to answering the
',qnestion,%?he_commit&ee:may then consider, in
Jcamera, whether it will- insist upon an answer to
khe questxon, ‘having . regard to the relevance of
.]the question to the committee’s inguiry and the
" importance to the inquiry of ‘the information

sought by the guestion. If the committes
determines that it reguires an answer to the
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-:quest;on, the witness ‘shall ‘be informed of that
':detexmlnatlon, ‘and-of ithe reasons for it, and
~'shall ‘beréequired  to ‘answer the gquestion in
. Camera, unless: the: commlttee yresolves that it is
- essential that it ‘pe answered in public. Where a
" witness declines to ‘answer‘a gquestion to which a
‘committee has required-an answer, the committee

'-ﬁgmay Tepork: the facts to: the House.

(103

.(11),

{12y

(13}

(142

(1353

Where a committee has reason to believe that

.”'4_ev1dence ‘about to be given may reflect on a
CLPREBON the commlttee shalligive consideration

to: hearlng that evxdence 1n “camera.

'Where evxdence is ngen whlch reflects upon a

person, the committee may provide a reasonable
opportunity for the person reflected upon to
have access to that evidence and to respond to
that evidence by written submission oxr
appearance before the commlttee.

A witness may make appllcatlon to be accompanied
by counsel or an adviser or advisers and to
consult counsel or the adviser(s) in the course
of the meeting at which he or sh&-appears. If
such an application is not granted, the witness
shall be notified of reasons for that decision.
A witness accompanied by counsel or an adviser
or advisers shall be given reasocnable
opportunity to consult with counsel or the
adviser(s) during a meetlng at whxch he or she
appears.

A departmental cofficer shall not be asked to
give opinions on matters of policy, and shall be
given reasonable opportunity to refer guestions
asked of him or her to superior offlcexs oy to
the approprlate Minister.

Reasonable opportunity shall be afforded to
witnesses to regquest corrections in the
transcript of their evidence and to put before a
comnittee additional written material
supplementary to their evidence. Witnesses may
also reguest the opportunity to give further
oral ev1dence.

Where a committee has any reason to believe that
any person has been improperly infliuenced in
respect of evidence which has been or may be
given before the committes, or has been
subjected to or threatened with any penalty or
injery in respect of any evidence given or in
respect of prospective evidence, the committee
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shall take all reasonable steps to ascertain the

' . facts of the matter. Where the committee

:;considers'thatﬂthe_factsfdisclose that a person
-:may have been improperly.influenced or subjected
- to .or. threatened with :penalty or injury in

.:-”respect:of;evidencefwhicthay-be or has been

NS (A

',given_before_the-committée;:the committee shall
report. the facts and its conclusions to the

House.

_That ‘the foregoing provisions of this
resolution, 'so far-as they are inconsistent with
the :standing orders, ‘have ‘effect notwithstanding

anything contained in the standing orders.

“JOHN MOUNTFORD
Chairman

Parliament House . . .

4 April .1989
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APPENDIX

SUBMISSIONS

Submissions were received from the following:

Mr A. Blanchard, MP, Chairman, House of Representatives
Standing Committee on Aboriginal Affairs

Mr John Brumby, MP, Chairman, House of Representatives
Standing Committee on Employment, Education and
Training

Mr S Martin, MP, Chairman, House of Representatives
Standing Committee on Finance and Publiic
Administration

Mr P Milton, MP, Chairman, House of Representatives
Standing Committee on Environment, Recreation and the
Arts

Mr ¥ O'Keeie, MP, Chairman, House of Representatives
Standing Committee on Community Affairs

In addition, the committee considered the views of the
Clerk of the House in his letter to committee chairmen
of 23 December 1986 and the views of Mr L B McLeay, MP
expressed in a letter circulated to committee members
whilst he was a member of the Procedure Committee of the
34th Parliament.







