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CHAPTER 1
OVERVIEW

« Introduction
Establishment of the Committee
Reflection of Current and
Announced Policies
Ministerial Discretion and
Administrative Plexibility
. Complexity
Regulations relating to the Review
Process
Regulations and Ordinances Committee
Considerations
. Migration Act Commencement Date

Introduction

1.1 The Committee was established on 31 May 1989 to inquire
into the extent to which draft regulations and tabled regulations
under the Migration Act 1958 which relate to decision

criteria for the grant of visas and entry permits:

{a) reflect current and announced policies in relation
to the grant of visas and entry permits as at
1 June 1989; and

{b) are likely to achieve the goals of the policies
referred to in subparagraph (a).l
1.2 The resolution of appointment required the Committee to
report to the Minister on 21 November on regulations received
before 31 October 1989. For regulations received after that date

1. 1. Appendix A



the Committee has 56 days to report to the Minister, unless the
Minister deems the regulations urgent, in which case the
Committee has 28 days to report.

1.3 Initially, it appears that the intention was to provide
the regulations at regular intervals. However, it soon became
obvious that this would not be possible and that it would be
necessary for the draft regulations to be considered as a whole.
The Committee received an incomplete and unfinished draft of the
regulations on 31 October 1989.

1.4 The Committee is concerned at the lack of time available
for its deliberations. The Committee has had less than four
weeks to consider a major and incomplete body of legislation, the
implementation of which may have serious consequences for people
wishing to migrate to Australia.

1.5 Given the wording of the Committee’s resolution of
appointment, the receipt of the regulations on 31 October 1989
placed the Committee in a position where it was not clear by
which date a report to the Minister was required.2 The Committee
has therefore decided to report to the Minister as scon as
possible, notwithstanding the size of the task and the limited
time in which to complete it.

1.6 The Committee is. very concerned at the enormous
potential for problems if the regulations are implemented in
their present form. The view of the Committee is that there are
fundamental problems with the regulations, both as to the extent
to which they reflect current and announced Government
immigration policy and also with regard to technical problems
within the regulations.

1.7 A further problem has been the incompleteness of the
regulations. The draft provided by the Minister on 31 October
was in itself unfinished. However, the more serious omission is

2. Appendix A

the absence of the review regulations from those provided to the
Committee. The Committee considers that it was established to
inquire into all regulations relating to the issue of visas and
entry permits, which includes review regulations.

1.8 The Committee took a decision to circulate the draft
regulations to a number of government bodies, legal groups and
migration interest groups in order to obtain their comments. The
Committee recognises that this consultative process was
undertaken at its own initiative. However, notwithstanding this,
the Committee considers that the lack of time it was able to make
available to those groups wishing to make submissions has limited
the contribution they could make to the report.

1.9 The Committee stresses that at no point were the
Committee’s deliberations delayed or prolonged because of the
submission process.

Establishment of the Committee

1.10 The Committee was established on 31 May 1989 and first
met on Thursday 15 June 1989. The Committee received its first
briefing from officers of the Department of Immigration, Local
Government and Ethnic Affairs at a meeting on 25 July 1989. The
Department advised that it would make available to the Committee
the draftsman’s drafting instructions, in order that the
Committee would be able to commence its deliberative process. At
this stage the Committee expected to receive draft regulations by
early September.

1.11 As indicated earlier in paragraph 1.3, an incomplete
draft of the regulations was provided to the Committee on

31 Octobexr. Both the Department and the Minister had been
advised previously by the Secretary and Acting Chairman that the



resolution of appointment did not specify a reporting deadline
for requlations provided to the Committee on 31 October.
Notwithstanding this advice, the regulations were provided on
that date. However, given the urgency of the Committee’s task
and the Government’s objective for the regulations to be in place
by 19 December 1989, the Committee determined to report at the
earliest practicable opportunity to allow the Minister to take
the Committee’s views into consideration, prioxr to tabling the
requlations.

Reflection of current and announced policies.

1.12 In the Minister's d reading speech he stated:

I should emphasise that in drawing up these ragulations
1 intend to reflect only current government policy,
which in turn reflects the Government’s public response
to the CAAIP report, and the extensive community
consultations which took place. In presenting this Bill
I am not therefore, asking for a ‘'blank chegue' to place
new policies into regulations, but a legislative base on
which to order and rationalise existing pclicies.3

1.13 In the process of consideration of the regulations it
became clear that they did not reflect accurately current or
announced policy. Following lengthy (but incomplete) consultation
with the officers of the Department of Immigxation, Local
Government and Ethnic Affairs, the Committee received a letter
from the Minister foreshadowing his intention:

(1) to announce new policies and clarification of
existing policies; and

(2) to amend certain draft regulations in response to
some of the Committee‘s preliminary suggestions.

3. Senate Hansard, 5 April 1989, p. 923
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1.14 The letter contained an attachment detailing 16 policy
areag where gsuch new policies or clarifications of policies would
be made. The Committee agreed to take account of this information
in its consideration of the draft regulations.

1.15 Notwithstanding this, however, the Committee is
recommending to the Minister that further draft regulations
should be formulated or changes to some draft regulations be made
to énsure the implementation of policy. The Committee is also of
the opinion that there were some previous practices which,
although not stated policy, functioned as policy and which have
now been omitted from the regulations. Given the Minister's
undertaking in his second reading speech, the Committee takes the
view that the Minister should not use the regulations to make new
policy but should announce all new policies separately.

Ministerial discretion and administrative flexibility

1.16 The current legislation confers wide discretionary
powers on administrators. The new system, including proposed
changes, substantially restricts such discretion., It is the view
of the Committee that, the policy should neither extend
unfettered administrative discretion nor should it remove such
discretion from the Minister.

1.17 The question of the lack of ministerial and
administrative discretion concerns the Committee. The
regulations as drafted mean that ’‘if you don’t £it in, you don’t
get in’, There is virtually no capacity for a flexible approach
to those cases which do not fit neatly into a specified visa
category, but which, for substantial compassionate and
humanitarian reasons, it would be unreasonable and may not be in
the national interest to refuse the application.. Such discretion
as the draft regulations do contain almost always provides for
additional power to refuse rather than to grant an application.
An example is R.42 governing prescribed criteria for classes of
entry permits.



1.18 It is claimed that S64U of the Migration Legislation
Amendment Act allows the Minister to retain an ovexriding
responsibility under the Act. However, it is envisaged that this
section will be used only rarely. The use of S64U may also be
impracticable if the case contains elements of urgency, given
that the Minister would only be able to exercise his discretion
after all the statutory appeal and review processes have been
exhausted. This problem and others are discussed in chapter 2.

1.19 The Administrative Review Council’s Report No. 25,
Review of Migration Decisions, sets out proposals for' structuring
discretionary powers. The report describes ‘structuring’ as:

‘the specification of principles and criteria
relevant to the exercise of such powers so that
their exercise is not open-ended and without
guidance.4

1.20 The Report makes the following recommendations:

(1) In order to lay down identifiable principles and
criteria applicable to the exercise of the
discretionary powers conferred by the Migration Act
and Requlations, those powers should be structured,
wherever appropriate, by embodiment of such
principles and criteria in legislative form,
preferably in the Act or Regulations.

(2) Pending the completion of this task, the Minister
should table in the Parliament succinct rules
setting out the principles and criteria applicable
to the exercise of discretionary powers in the area
of migration, but not having legislative‘fozce.5

4. Administrative Review Council Report No. 25, Review of Migration
Decisions, 1986, p. 42.
5. A ibid

1.21 The draft regulations as presented to the Committee go
far beyond the ARC’s recommendations for the exercise of
structured discretionary powers. Virtually all opportunity for
the exercise of discretion in an applicant’s favour has been
removed.

1.22 The problems raised above have been recognised by the
Minister in his letter to the committee on 14 November 1989. The
Hinister said in that letter:

‘I turn now to the question of a general discretionary
provision for compassionate cases which do not fit the
criteria.

The proposed regulations do not put in place a rigid
system in which there is virtually no discretion.

The proposed regulations have attempted to leave room,
within a structured approach, for judgement and for
discretion. At times, it was necessary to translate
open-ended waivers with a system of exceptions. At
others, it was necessary to spell out the criteria for
waiver. ‘6

The Minister went on to say:

*In translating migration policies in the
regulations, it can be argued that the line in a
specific class should be drawn here rather than
there. I would consider carefully any observations
of the Committee in this. regard.’7

1.23 In view of the clarification from the Minister, the
Committee has determined to suggest a b of chang in the
draft regulations which would allow for greater administrative
discretion.

6. Appendix C, p. 2
7. Appendix C, p. 3



Complexity

1.24 The draft regulations are many, complex and may be
difficult to follow. For example, the regulations governing
decision criteria run to approximately 180 pages, with more than
60 different classes of visa. There are different criteria for
each class of visa, some of which are specified in the Act and
others in the regulations.

1.25 The Committee found the complexity of the structure of
the regulations to be exacerbated by insufficient
cross-referencing. Many submissions also commented on the
difficulty experienced in ‘tracking’ the effect of provisions of
the Act and regulations on various classes of visas,

1.26 The Committee considers that the complexity inherent in
the draft regulations could create problems in efficiently
administering the immigration program.

1.27 The Department is in the process of preparing new
manuals and guidelines for immigration officers. These documents
already amount to more than 2,200 pages. The entry criteria
regulations alone require 180 pages. Departmental officers must
familiarise themselves with the content and operation of the new
regulations and manuals prior to the commencement of the new Act
and regulations on 19 December 1989. Given that the regulations
have not yet been finalised and the manuals cannot be finalised
until the regulations are ready, the Committee is concerned about
the Department’s ability to implement the new scheme effectively
and efficiently on 19 December.

1.28 The Committee is concerned that the average person will
have difficulty ascertaining rights and responsibilities, without
having to resort to advice from experts who have a detailed
knowledge of the Act and regulations.

1.29 The complexity of the regulations may disadvantage the
individual applicant, initially in making application for a visa
or permit and subsequently in seeking a review of the decision.
A particular difficulty may be in ascertaining which visa or
permit class an applicant qualifies fox. For example, under
8118, if an applicant within Australia applies for a permit under
a specified category and fails under that category, that
applicant is not then permitted to reapply for a permit in a
different category and for which s/he may be eligible. Under
these circumstances, an applicant must not make a mistake in
determining the category which would offer the best chance of
success. In the Committee’s view, ascertaining this will be
extremely difficult, and even more so for those applying to
change status from within Australia.

1.30 The Committee recommends that:

. the Minister for Immigration, Local Government, and
Ethnic Affairs considers the provision of a
simplified guide to the regulations in order to
deal with the problem of complexity.

Regulations relating to the Review Process

1.31 The review regulations were made available to the
Committee on Monday 20 November 1989. The Committee is of the
opinion that since the review process exists in order to
determine whether a prior decision to not approve an application
should be either confirmed or overruled - that is, a review could
result in the issuing of a visa - the review regulations are
therefore an integral part of its deliberations.

1.32 The Committee can only make a preliminary assessment of
the entry criteria, subject to a thorough examination of the
review regulations. The Committee thus reserves the right to
make further recommendations on entry criteria after fully
considering the review regulations.



Regulations and Ordinances Committee Considerations

1.33 When promulgated, the regulations must be considered by
the Senate Regulations and Ordinances Committee. The Committee‘s
consideration of the regulations is not meant to preempt the
findings of that Committee. However, it appears to the Committee
that some of the provisions in the regulations might infringe the
principles of the Senate Regulations and Ordinances Committee.
Foxr example, principle (c) states:

(c) that {delegated legislation] does not unduly
make the rights and liberties of citizens
dependent uponr administrative decisions which
are not subject to review of their merits by
a judicial or other independent tribunal.

1.34 However, the draft regulations include provisions where
the grant of a visa ox entry permit depends on a decision of a
third party, without providing that the decision is reviewable.
Such regulations may infringe the principle outlined above.

Migration Act Commencement Date

1.35 During its meeting on 8 November 1989 the Committee
discussed with the Minister a proposal that the implementation of
the Migration Act and associated regulations be delayed for three
months. In the view of some members such a delay is necessary
for a proper consideration of the draft regulations. This would
also allow for some consideration of problems identified by
individuals and community organisations. The Committee regards
public consultation as fundamental to its effectively discharging
its duty to the Parliament. The time constraints the Committee
had to impose on those it attempted to consult were necessary to
meet the Committee’s extremely tight reporting timetable. This
made it impossible for a number of interested organisations to
make submissions on the draft requlations.

10

1.36 Some Committee members proposed to the Kinister that an
amendment to the Migration Legislation A dment (C g ial
Amendments) Bill 1989 which is presently before the Senate would
be a means of implementing the proposal for a delay.

1.37 The Minister responded that such a delay was not
acceptable and confirmed this in his letter of 14 November 1989.
In summary, his reasons were:

. despite the short timeframe the Department had put in a
massive effort to get the job done and all was in readiness

for a 19 December start;

. the Immigration Review Tribunal had already been

established;

. a delayed start would have cost implications ~ for example,
printing costs alone to be thrown away would be above
$120,000;

. the delay would prejudice by premature disclosure the
implementation of some policy changes which the Minister had
planned to coincide with the commencement date; and

. the Minister did not regard the commencement date of the
regulations as crucial to their refinement and that they
would undergo necessary changes with administrative
experience.8

1.38 Notwithstanding the difficulties raised above, the
Committee agreed to proceed to report as soon as practicable so
as to allow the Minister to implement the regulations on

19 December.

8. Appendix C
11



1.39 However, some Members of the committee are still
strongly of the view that the matters mentioned are of
significant complexity and difficulty, with potential to deny
entry to numbers of individuals otherwise properly entitled.
There are legal doubts as to the vires of particular provisions
and uncertainty as to Senate Regulations and Ordinances Committee
approval of some aspects. Further, there exists considerable
doubt as to whether the regulatory scheme can be properly
introduced in the time available, namely by 19 December next.

1.40 Thus, these members press the Minister to axrange this
week for Section 4 of the principal Act to be amended, to allow
postponement of the date of proclamation and thus the date of
application of the regulations. This section could be altered to
allow the implementation date to be a date to be proclaimed. by
the Minister. Thus greater public response could be achieved on
the draft proposals and possible technical deficiencies could be
addressed with more time. Proclamation would remain a matter for
the Minister. An amendment to the Migration Legislation
Amendment (Consequential Amendments) Bill now in the Senate
could, it seems to some members, be amended and returned to the
House for approval this week.

12

CHAPTER 2

COHPASSION AND THE EXERCISE OF DISCRETION

» Introduction

« Proposals

. Amendments to Specified visa
Classes

. Section 64U

. Conclusions

Introduction

2.1 As indicated in Chapter 1, the Committee is concerned

about. the extent to which current policy and practice have been
reflected in the draft regulations, particularly with reference
to the exercise of discretion in compassionate and humanitarian
circumstances.

Proposals

2.2 The Committee has considered several proposals to remedy
this. They are:

(a) an overriding ministerial discretion to deal with
all compassionate cases;

(b) the ’‘compassionate door’ approach, whereby there
would be a class of visa especially for

compassionate cases; and

(c) amendments to specified visa classes to add
discretionary and compassionate elements.

13



2.3 Until the Committee received the Minister’s letter of
14 November 19891, it had been the Committee’s understanding,
based on discussions with departmental officers, that (c) above,
was not acceptable. The Department had argued that such
amendments were not acceptable and would undermine the integrity
of the amended Migration Act.

2.4 However, in his letter, the Minister rejected the
approaches outlined in (a) and (b) and supported that described
in (c).

2.5 In order to accommodate the Minister’s views, the

g to definitions and
to entry criteria which would take into account the more common
instances of compassionate circumstances. These are discussed

Committee has rec ded a ber of ch

further in Chapter 3.

2.6 In preparing this report, the Committee was very
disappointed with the failure of the Department to provide any
information as to the kinds of compassionate circumstances
considered in the past and especially on those cases considered
favourably by the Immigration Review Panels. This was despite:
specific requests and an understanding that some material might
be provided.

2.7 Although the Committee has expanded definitions and
criteria to take some of these circumstances into account, the
Committee still feels that the current practice encompassing
discretion and compassion has. not been adequately reflected even
in the expanded draft regulations. The wide variety of human
circumstances makes it impossible to foresee all possible
circumstances which a reascnable person might assess as amounting
to genuine compassionate grounds. The Committee has therefore
made recommendations relating to the Minister‘s discretionary
power under S64U.

1. Appendix C
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Amendments to Specified Visa Classes

2.8 Incorporation of discretionary clauses into the
regulations takes account of an unforeseen consequence of
translating past policy into regulations. For example,
definitions like 'balance of family’ were previously drawn
restrictively and many parents were excluded from entry by the
rule. However, departmental officers had an overriding
discretion to do justice in deserving or compassionate cases.

2.9 such definitions have been faithfully transcribed into
the requlations, but now have a different effect because there is
no alleviating positive discretion to mitigate the rigidity of
the rule. What was a sensible, narrow focus and achieved a just
result in the past could be considered too restrictive and could
result in injustice, which cannot be righted in the future.

2.10 Definitions such as 'adopted’ and ‘aged dependent
relative’ are examples of a more restrictive stance being taken
in the draft regulations, than that which operates under present
policy. These definitions are dealt with in Chapter 3.

2,11 The Department argued before the Committee that, whereas
prior to the amended legislation there was no automatic right of
entry to Australia, one of the effects of codification would be
to grant an applicant such as a parent or a spouse a right of
entry. This right of entry would therefore need to be
restricted. However, the Committee argues that only Australian
citizens have had and will continue to have a right of entry to
Australia. The categories, parent or spouse, are mere
descriptions of contending entry classes. In such classes
control can be exercised by the use of exclusion criteria as in
these regulations, and also by the exercise of positive
discretion, so that an applicant to whom it would be desirable to
grant entry is not disadvantaged.

15



2.12 For example, the provision in the British immigration
rules for the entry of children is drawn very restrictively
because of the perceived entry pressure from children left at
home in some countries when their single parents emigrated to
Britain. Rule 50 of the British Immigration Rules includes a
compassionate discretion carefully defined to provide exceptions
only where ’‘serious and compelling family ... considerations ...
make exclusion undesirable’2. The clause has apparently given no
difficulties to British immigration officers and has been subject
to a very small number of legal challenges - and these only in
the domestic Immigration Tribunal. The Committee argues that
such careful, defined exceptions could be easily incorporated in
appropriate instances in the draft regulations.

Section 64U

2,13 Section 64U of the 1989 Act confers limited residual
positive discretion on the Minister, which can be exercised in
the public interest, following a decision of the Immigration
Review Tribunal. According to this section the Minister has the
following power and must table an explanation in the Parliament:

S§64U.(1) Where the Minister thinks that it is in the
public interest to do so, the Minister may set aside a
decision of the Tribunal and substitute a decision that
is more favourable to the applicant.

(2) Where the Minister sets aside a decision of the
Tribunal under subsection (1), he or she shall cause to
be laid before each House of the Parliament, within 15
sitting days of that House after setting the decision
aside, a statement that:

{a) sets out the decision of the Tribunal;

(b) sets out the decision substituted by the
Minister; and

2. Appendix D
16

(c¢) sets out the reasons for the Ministex’s
decision, referring in particular to the
Hinister's reason for thinking that his or her
actions are in the public interest.

(3) A statement under subsection (2) shall not
include:

(a) the name of the applicant; or

(b) where the Minister thinks that it would not be
in the public interest to publish the name of
another person connected in any way with the
matter concerned - the name of that other
person. (Migration Legislation Amendment Act
1989)

2.14 As indicated in the previous chapter, the Committee
considers that this section in its presént form is too narrow in
that it does not deal with cases where there is an element of
urgency. For that reason, delays of up to 18 months may take
place, before a person has exhausted both the selection and
review processes by the Department and review by the Tribunal and
can then appeal to the Minister under S64U.

2.15 In certain circumstances where there are important
emerging factors it is quite clearly desirable that the Minister
should be able to consider such cases under S64U in a speeded up:
process.

2.16 In a letter to Mr Ruddock the Minister proposed a
process to enable decisions to be fast tracked to the stage where
a Minister could exercise powers currently contained in the new
S64U of the Migration Act 1958. The Minister‘’s proposal is to
amend the Migration Act 1958 to enable a Minister to consider a
case after the first tier internal review, but prior to review by

17



the ImmigrationiReview Tribunal. Once the Minister has exercised
his power under the new provision, it would not be possible for
the applicant to lodge an application to proceed to review by the
Tribunal.3 It must be noted that in that letter the Minister
rejected, the approach of fast-tracking the Departmental process.

2.17 However, the Committee recommends that:
. in such urgent cases, there be put in place an
administrative mechanism by which the
Departmental prxc of and

review can be speeded up.

2.18 The Committee believes that such a process meets its
requirements for those cases which contain an element of urgency.

2.19 However, the wider question of the Minister’s
discretionary power under S64U remains at issue. In particular,
the Committee is concerned at the requirement that it be “"in the
public interest"™ to set aside a review of the Immigration Review
Tribunal.

2.20 The Committee received legal advice on the
interpretation of public interest. The advice stated:

‘The concept of public interest is broad, involving
in many cases, a balancing of competing interests’.

‘The interest must be in the interest of the public
and not mere individual interest’.

3. Appendix E, Letter of 23 November 1989 from Senator Ray to
Mr Ruddock
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‘The public interest is an indivisible concept.

The interest of a section of the public is a public
interest, but the smallness of the section may
affect the gquantity or weight of the public
interest’.4

2.21 In order that the Committee’s concerns regarding
interpretation of the “public interest” in S64U be addressed, the
Committee recommends that:

. the words ‘in the public interest® in
sub-sections (1) and (2)(c) of S64U be
replaced by ’‘not contrary to the public
interest’.

2,22 Further, it is conceivable that there may be cases
deserving of merit where a grant of visa or entry permit is
clearly in the individual’s own interest but which may not be in
the public intexest, i.e. there exists a conflict between the
interests of the individual and the public interest. For this
reason, some members of the Committee would prefer the words
‘think that it is in the public interest’ to be deleted from
subsection (1) of S64U and replaced by the words ’sees fit’ and
in subsection 2(c) of S64U all words after ‘decision’ be deleted.

2,23 Finally, some members feel that reporting on individual
cases rather than generally in the exercise of discretionary
power makes it less likely that Ministers will be prepared to
consider genuine compassionate cases. This requirement is more
restrictive than the system of reporting now in place in criminal
deportation cases. Thus, these members feel further amendment is
required.

2.24 The Committee has comsidered a number of alternative
formulations for providing an additional power in the hands of
the Minister to deal with particularly difficult and

4. Sinclair v Mining Warden of Maryborough (1975) 5 ALR, p. 513
19



compassionate circumstances. One proposal was to look at a
specific category which had not been allowed for in the various
categories of the draft requlations and which it would not be
practicable to attempt to codify because of the huge variety of
compassionate circumstances.

2.25 The Committee has come to the view that if its proposals

for S64U are acceptable to the Minister, then that should be

sufficient for a Minister so minded to address all appropriate .
cases. Thus we have not made further recommendations to cover

the number of specific alternative proposals that members of the

Committee had in mind.

2.26 However, if the Minister rejects the proposals for S64U
the Committee would again seek the opportunity to make further
recommendations as to the way in which the particular cases
members have in mind might be pursued, either through the
provision of additional categories or through legislative or
regulatory power to be put in the hands of the Minister.

Conclusions

2.27 The Committee believes that the proposals outlined here
deal with the problems of compassion and discretion in such a way
as to retain the essential integrity of the regulations system
while at the same time giving powers to deal with specific cases
which may not have been foreseen in the regulations or where an
additional compassionate factor is required over and above the
prescribed rules and criteria in the regulations.

2.28 Hence, under this system, the compassionate
circumstances are incorporated as follows:

1. some compassionate circumstances will be
incorporated in the descriptions of the particular
categories themselves, such as in the case of
preferential family category under which ’special
need relative’ are admitted. In these cases, a

20

person’s compassionate circumstances may fall
within the definition and criteria for a special
need relative. There are several instances
therefore, where discretion and a certain amount of
compassion can be taken into account within the
descriptions of the categories in Chapter 3;

2. in the case where a person fails to meet the
criteria of a particular category or the points
system, and/or has failed in an appeal to the
Impigration Review Tribunal, s/he is able to appeal
to the Minister for compassionate consideration
undexr $64U if amended;

3. as we have already indicated in those circumstances

' where a person has been rejected under the
selection procedure but believes that there are
urgent circumstances which require a quick
determination under $64U, there would be the
provision of that fast track approach for those
particular urgent cases which have failed the first
tier review.

2,29 The Committee believes that these processes are
consistent with the general approach in the Migration Act. They
allow for the serious issue of the transformation of the current
policy and practice into regulations to be dealt with, in a way
which retains the general integrity of the program, while at the
same time allowing for the compassionate spirit which existed
under the earlier policy to be retained. We strongly urge the
adoption of this approach.

21



CHAPTER 3
INTERPRETATION SECTIONS

Introduction
Regulation 2
Regulation 4
Regulation 9

Introduction

3.1 This Chapter deals with the interpretation sections of
the draft regulations. These sections comprise regulations 2-9
inclusive and bivision 7 of Part 2.

3.2 Generally speaking, the necessity to define terms which
have not been previously defined has led to the imposition of
stricter tests and more rigid rules than are in operation under
the current policy. This has had an effect of changing policy.
The Minister advised the Committee, in his letter of 14 November,
that these changed policies were unannounced government decisions
which were to be announced on 19 December.

3.3 Another comment of a general nature is the use of terms
which are undefined or for which there is no guidance on how they
should be interpreted; for example, under public interest
criteria the worxds ‘disruptive to’ and ‘violence threatening
harm’ are used. It could be argued that this use of terms. which
can be interpreted so widely will cause inconsistency and
uncertainty in decision-making and result in increased
litigation.

3.4 The Committee raised a number of its concerns relating
to the interpretation sections with Departmental officers. Where
the Department provided answers in writing, the Committee has
noted the response.

22



Requlation 2

‘adopted’

3.5 The word ‘formal’ in this regulation encounters the
problem in that there are no formal arrangements in some
countries (for example, Muslim countries) for adoption.

3.6 The Committee suggested that either the word ’‘formal’ be
deleted or that it be supplemented by the words ‘or de facto or

.

customary’ and the appropriate q ial s are made
to R.46. This would allow for the inclusion of the following
‘compassionate’ examples: where parents from Muslim countries
who are unable to adopt at all could bring in genuine ‘child of
family’ or an Australian working in Africa who has assumed
parental responsibility for, but cannot adopt, an African child

could bring in his/her child.

3.7 The Department has chosen not to amend the adopted child
definition, but instead to amend the definition of ’‘dependent
child’.l The Committee’s views on this approach are covered in
paragraph 3.16.

‘aged dependent relative’

3.8 The definition of aged dependent relative has been
defined as a relative who has been dependent for a period of not
less than 3 years. Previously, if the period of dependency had
been less than 3 years or the applicant was within 5 years of
retiring age it was possible to grant a visa where compassionate
circumstances existed. The new definition is therefore more
restrictive as no flexibility is possible.

3.9 After discussion on this issue with the Committee, the
Department has advised that the definition will be amended by

1. Appendix G
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replacing the words ‘for not less than 3 years’ with the words
‘for a reasonable period’.2 This amendment is acceptable to the
Committee.

‘assisted student’

3.10 The definition of assisted student encompasses the term
‘private student’ and appears to be unnecessarily confusing.

3.11 The Department advises that the definition is being
amended to read:

(a) a private student;
(b) a student under AIDAB scholarship.3

3.12 Nevertheless, the Committee believes that the definition
remains unclear. There is no indication of either why an
assisted student means a private student or how ’‘private student’
is to be interpreted.

3.13 The Committee recommends that:

. the meaning of ’private student’ be clarified
in the requlations.

3.14 The question of non-reviewable third party decisions
also arises in this section. In order to alleviate the
Committee’s concexrns in this regard the Committee recommends
that:

. recognition of the person or organisation be
by the Minister for Immigration, Local
Government and Ethnic Affairs on advice from
the Minister for Employment, Education and
Training.

2. Appendix G
3. Appendix G
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‘child for adoption’

3.15 Point (c) refers to the child welfare authorities of the
overseas country. Some countries do not have child welfare
authorities and the definition should be amended to read the
‘relevant’ authorities.

3.16 The Department has advised that the draftsman has been
instructed to make this change.4

'dependent child’

3.17 The word ‘custody’ is inappropriate in the definition,
given that, in law, the term custody refers only to persons who
have not turned 18. The Department advises that clarification
has been sought from the draftsman.5

3.18 However, the Committee recommends that this definition
be amended to read:

. means the natural or adopted child of a person
(other than a child who is married or engaged
to be married or a de facto spouse), being a
child:

(a) who has not turned 18; or

(b) who has turned 18 and is (wholly or substantially)
dependent on that person; or

(c) who, being a dependent defined above, is wholly or
substantially incapacitated for work because of a
physical or mental impairment.

4. Appendix H
5. Appendix H
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3.19 As noted in paragraph 3.7, the Department has already
agreed to amend this definition to meet the Committee’s perceived
problems with the definition of ‘adopted’. It will now include
an alternative meaning to cover those children under 18 who are
wholly or substantially in the custody of a person in loco
parentis.6 fThe Committee’s view is that such an amendment will
alleviate the concerns expressed in paragraphs 3.5 and 3.6.

’formal course’

3.20 The Committee recommends that this definition be amended
so as to include approved primary ox secondary schools. The
Department has accepted the recommendation.?

‘homosexual partner’

3.21 It is the Committee’s view that the provision of a
specific category of visa for homosexuals does not reflect
current policy or practice. The Committee argues that, although
homosexuals should not be discriminated against for migrant
entry, neither should they be specifically advantaged. 1In the
past in exceptional cases where an application is based on a
relationship with a strong and compelling compassionate ground,
or like grounds which apply to all relationships, entry has been
allowed.8

3.22 S64U, if amended in accordance with the Committee’s
recommendations, would give the Minister an adequate discretion
to admit those applicants who would have applied under this
category.

6. Appendix G
7. Appendix H
8. House of Representatives Hansard, 11 May 1989, p. 2593
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3.23 The Committee therefore recommends that:

. the homosexual visa category and the
consequential definition be deleted from the
draft regulations.

3.24 However, some members of the Committee are of the view
that a general ‘companionship’ category should be provided where
a sexual relationship is not necessarily involved. The
exclusivity and duration of the relationship, its closeness and
mutual dependency would be relevant considerations.

“humanitarian visa“

3.25 The International Commission of Jurists noted that the
class of defined visas is closed and recommended that the
regulation should inelude a reference to ‘other situations as may
be prescribed’.9

3.26 The Committee agrees. and recommends that:

B the humanitarian visa includes the reference
to ‘other situations as may be prescribed’,

‘orphan’

3.27 If the definition remains in its present form there is
the possibility of orphaned children in some countries being
disadvantaged. The definition fails to take account of
situnations where it would be in the best interests of the child
to be cared for by relatives in Australia, even though an
institution or individual elsewhere is capable of caring for the
child and willing to do so.

9. Appendix E, submission No. 1, p. 6
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3.28 The Committee argues that this definition would be
improved, largely by substituting the words currently in the
Migrant Entry Handbook. The Committee recommends that it read
after (b):

. +++s and it is in the best interests of the
child to settle with his/her
guardian/relatives in Australia.

3.29 The question is also raised of one parent being dead and
one being mentally incapacitated ang the necessity for
flexibility in such situations. The Department has advised that
the draftsman has been instructed to amend the definition to
provide for the situation where both parents are incapable of
caring for the child and it is in the best interests of the child
to enter Australia.l0 The Department is also looking at
accommodating the situation where the authorities of a foreign
country assume care and control of orphans.11

‘orphan relative’

3.30 The term ‘usually resident in Australia’ which qualifies
the Australian citizenship requirement, could present a problem
for Australian citizens returning from overseas. The Committee
recommends that the words ‘usually resident in Australia’ be
deleted after ‘Australian citizen’ and inserted after ‘Australian
resident’, The Department has accepted this recommendation.l2

‘public interest’ criteria

3.31 A number of problems have been raised regarding aspects
of this definition.

10. Appendix H
11. Appendix G
12. Appendix G



3.32 The definition of ‘debt’ in (b) has been broadened to
include a debt to the Commonwealth, which previously seemed to be
confined to deportation and detention costs. This is clearly an
expansion of existing or announced policy. It is also noted that
the clause is absolute and could cause hardship.

3.33 The Committee recommends that:

. the definition of public interest include the
capacity for Ministerial waiver of debts.

3.34 The words ‘disruptive to’ in (c¢) could be interpreted
very broadly. The Human Rights Commission commented:

‘For example, the use of words such as “"disruptive"
and “undue” suggest there is some objective
standard or meaning that an assessing officer might
apply. There is no clause prescribing that these
words be interpreted in a certain way eg. such
words are to be interpreted according to their
everyday meaning and usage.’13

3.35 The Department advises that paragraph (c) will be
amended to place that judgement in the hands of the Minister.l4

3.36 In the past children as well as spouses were exempted
from the ’‘settlement test’. In (d), which appears to encompass
the old settlement test, the spouse has been exempted, but not
the natural or adopted child.

3.37 The Committee recommends that:

. the regulation be amended to exempt natural
and adopted children, as well as spouses and
could read:

13. Appendix E, submission no. 8, p. 1
14. Appendix G
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‘... (other than a person
seeking to do so under a
spouse, child, adoption visa)

‘relative’

3.38 The definition of relative has been quite severely
restricted. Previously, a relative was defined as being related
by blood, by legal adoption or by marriage. It has now been
defined to include only immediate family and the first extension
of the family. The submission from the Immigration Advice and
Rights Centre argues that, by changing the definition the policy
relating to aged dependent relatives, orphaned unmarried
relatives and special needs relatives is changed.l5

3.39 The Department advised the Committee that the definition
has been further restricted with the deletion of first cousin to
reflect current policy. However, in the case of refugees the
definition includes second cousins.

3.40 This could lead to unnecessary confusion and the
Committee therefore recommends that:

. the definition of relative be broadened to
include second cousins; and

. where it is necessary to further restrict the
definition of relative in any particular
category, then the definition of relative as
restricted is to be specified within each
category.

15, Appendix E, submission no. 4, p. 6
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‘sponsor’

3.41 Previously, it was possible for a minor child to sponsor
the admission of parents, although the actual sponsorship came
from a responsible adult citizen or voluntary agency. Under the
new definition it appears this situation will no longer be
possible.

3.42 The Committee recommends that:

. the definition of sponsor reflect the existing
policy as spelt out in the Migrant Entry
Handbook at’ 17.3.1:

17.3.1 To be able to sponsor, a person must
be 18 years of age or older and an Australian
citizen, or an Australian resident lawfully
and permanently resident in Australia. In the
rare instance where a minor child with
resident status or Australian citizenship
seeks to sponsor the admission of parents (ox,
in the case of an orphan under the
guardianship of the Minister for Immigration,
Local Government and Ethnic Affairs, another
close family member capable of assuming
guardianship) and reunion in the home country
is not practical, a sponsorship from a
responsible adult resident or voluntary agency
lodged on the child’s behalf may be
considered.

3.43 The Department has advised that the definition will be
amended so as to include a provision whereby a child may have an
adult person or an organisation undertake a sponsorship on his or
her behalfl6,

16. Appendix G
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3.44 The period for which a sponsorship agreement was valid
is limited to 2 years. Previously it was possible to extend that
period. 1In order to accurately reflect the previous situation
the Department has advised that the words ‘not later than

2 years’ will be replaced by ‘not later than a reasonable

period’ .17
'sponsorship’
3.45 The definition of sponsorship has been broadened to

include responsibility for all financial obligations incurred by
an applicant arising out of his or her stay in Australia. This
definition may be ultra vires the Act and is not, in any case,
legally enforceable.
3.46 Thus, the Committee recommends that:

. the definition of ‘sponsorship’ be reviewed.

Regulation 2(2)

3.47 Regulation 2(2) appears to repeat the material contained
in the definition for ‘humanitarian visa’.

Regulations 2(3) and 2(4)

3.48 There appear to be errors of fact in these regulations.
In regulation 2(3) ‘items 1 to 7' should read ‘items 1 to 8'.

3.49 In regulation 2(4){a) the reference to regulations 102,
103 or 104 appears to be an error.

Regulation 4 ~ good character

3.50 The definition here is to broad and fails to accommodate
the situation where an applicant may have been convicted of

17. Appendix G
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criminal offences in another country through the exercise of
basic human rights. The woxds ’at some time’ appear to be
unnecessarily restrictive and could mean an applicant who had, at
some time, been convicted of a criminal offence but whose
conviction had been quashed, could fail the good character test.

3.51 This regulation should be cross-referenced with

regulation 143, which provides for ministerial waiver of the good

character reguirement.

3.52 Amnesty International Australia commented at length on
the implications of R.4 for asylum-seekers. Amnesty’s major
concern is that where a person can reasonably expect to become a
prisoner of conscience or face torture, extra-judicial execution
or the death penalty, their lack of ’‘good character’ should not
be used to deny them RAustralia’s protection.

3.53 The Committee recommends that:

. the words ’at some time’ be deleted from
R.4(a)(ii) (A), (B) and (C); and

N the regulation is cross-referenced with R.143.
Regulation 9 - Remaining relative

3.54 Regulation 9(2)(b) as it is written is overly
restrictive. Under this rule, in theory, a person could be
excluded if a Christmas card was sent each year, or once over the
5 years,

3.55 The Committee recommends that R.9(2)(b} be amended to
read:

. (b) the person (and any spouse) have had no
substantial contact from such relatives during
the period of 5 years preceding the day of the
relevant application under the Act.
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CHAPTER 4

PROCEDURES FOR THE GRANT, REFUSAL AND CANCELLATION
OF VISAS AND ENTRY PERMITS

Introduction

The. Classes of Visas and Entry Permits

Visa Applications

Permit Applications on Entry

Conditions Attaching to Visas and
Temporary Entry Permits

Hajor Problems

Introduction

4.1 This chapter of the report discusses the procedures set
down in the migration regulations for the grant, refusal and
cancellation of visas and entry permits. The Committee chose to

concentrate on these aspects of the regulations because the

mechanisms detailed there appear to be extraordinarily complex,
with the relevant details scattered throughout the regulations
and the substantive legislation. Many of these regulatory
procedures are new and constitute a departure from existing
policy and practice.

4.2 tThe regulations examined for the purposes of this
chapter are in Part 2 of the draft regulations, Divisions 1, 2
and 4 and in Part 3, Divisions 1, 5 and 6.

4.3 Regulations 10-30 and 35-43 are concerned with the
grant, the attached conditions and the operation and effect of
visas and entry permits. Regulations 120-142 set down the
requirements for extending stay or changing status, including the
acquisition of resident status, within Australia. The classes of
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visas are listed in Schedule 2; the classes of entry permits in
Schedule 3, while Schedule 5 contains the mandatory conditions
vwhich are to be attached to certain classes of visas and entry
permits.

The Classes of Visas and Entry Permits

4.4 Sections 11D{2)(a) and 11P(2)(a) of the Act state that
the regulations may provide for different classes of visas and
entry permits. Sections 11E and 11Q enable the Minister to
consider, grant or refuse applications for visas or permits of a
particular class. The regulations (R.41; R.42) state that
subject to certain general restrictions, a person is entitled to
be granted a visa or entry permit of a particular class if the
person satisfies the prescribed criteria listed for that class of
visa or permit. The classes of visas and entry permits (R.10;
R.22) are those specified in Column 2 of Schedules 2 and 3. The
prescribed criteria for each class are outlined in Column 3 of
the Schedules. The Committee is disappointed that the classes of
visas or entry permits are not exhaustively listed in those
Schedules, nor are the extended eligibility and processing
permits (R.127-131) listed in Schedule 3.

4.5 The Committee recommends that:

. the classes of visas and entry permits be
exhaustively listed in Schedules 2 and 3; and

. the extended eligibility and processing
permits also be listed in Schedule 3.

Visa Applications
4.6 Visa applications can be lodged inside (R.12) or outside

(R.11) Australia. Visas provide authority to the holders, to
undertake travel or return travel to Australia. In most cases
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people arriving in Australia with valid visas will be given
permission to enter but the visa is not a guarantee that an entry
pexrmit will be granted on arrival.

4.7 The Minister is only required to consider an application
for a visa of a particular class provided it is in the approved
form and any required fee is paid (S11E). Where the application
is for an independent or cc ional family visa and the
applicant meets the pool entry mark but achieves less than the
applicable priority mark, the application is put aside and
reconsidered by the Minister. This procedure occurs no more
than, three times (R.21). This is in accordance with announced
policy, operating from 1 June 1989.

4.8 If the Minister is satisfied that the applicant meets
the prescribed criteria for the particular class of visa, the
Minister is required to give the applicant written notice of his
intention to grant the visa (S11E).. The notice requires the
applicant to notify the Minister no later than 30 days after

' receipt of the notice if, since the date of application, there

has been 'any material change’ in his/her circumstances (R.14).
A ‘material change in circumstances’ is not defined in the Act or
in the regulations. Where no notification of change is received
by the Minister the applicant is deemed to have notified the
Minister that there is no material change (S11E(8)). Where the
Minister is notified of a change, the Minister is obliged to
reconsider the application, including, if necessary, by
re-assessing the points score (S11E{4)).

4.9 If on the first occasion or upon this reconsideration of
the application the Minister is satisfied that the person does
the satisfy the relevant prescribed criteria or is not entitled
under the regulations to a visa, the Minister shall refuse to
grant the visa of the class concerned (S11E(6}). The Minister
has no residual discretion to grant a visa which is outside or
not in accordance with regulations.
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4.10 The Committee notes that it is not unusual and indeed it
is sensible practice for immigration departments to seek to
impose upon arrivals an obligation of candour. Those applying
foxr entry as dependent children should not be given entry as
dependents if they marry and attain independence just prior to
their entry. In the past and in future those entering by
deception have been and will be caught by the illegal entry
provisions. fThe formalised, ‘positive candour’ system set up by
the 1989 Act and draft regulations extends. and institutionalises
the illegal entry model. This is consistent with the Government'’s
intention.

Permit Applications on Entry

4.11 The Minister is not required to consider an entry permit
application at all and shall not in any circumstances grant an
entry permit unless the application is. in accordance with the.
regulations and the applicant applies on and in accordance with
the approved form and pays the required fee (S11Q). Those
applying before entry to Australia must present valid visas with
their applications (R.23).

4.12 Where it appears to the Minister that. the person is
entitled to be granted an entry permit of the class applied for,
the Minister shall grant. such permit (S11Q). The applicant must
show that s/he satisfies the prescribed criteria for the
particular class and, on entry, that the permit applied for is of
a class equivalent to that of the visa held by the applicant.

4.13 The Minister must be satisfied that ‘it would not be
inconsistent with the interests of Australia to grant the entry
permit‘’ (R.42). The Committee notes this as new policy. It
gives. the Minister a broad, excluding discretion to be exercised
on and after entry. The Committee raises no objection to this
approach.
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4.14 VWhere it appears to the Minister, under the regulations,
that the applicant is not entitled to an entry permit of the
particular class the Minister shall refuse to grant such permit
(S511Q). Again, the Minister has no residual discretion to grant

an entry permit which is not in accordance with or is outside the
regulations. The discretion to exclude is available, the
discretion to admit is not.

Conditions Attaching to Visas and Temporary Entry Permits

4.15. All visas and temporary entry permits can be granted
subject to certain conditions. Migrant visas and entry perxmits
are granted free of time limitations and there are very few
conditions which could appropriately attach to a migrant visa.
Examples include (R.17}):

(1) that the holder of the visa is not to marry before
entering Australia; and

(ii) that the holder of the visa is not to arrive in
Australia or enter Australia before the arrival or
entry of a person specified in the visa.

Conditions under the Regulations

4.16 Non-resident visas and temporary entry permits can only
authorise the holder to remain in Australia for a stated, limited
time. There are a range of conditions - specified at. S11D(4),
§11P(4) and R.16, 17, 28 and 29 - which can or must, (Schedule
5), attach to these visas or permits. The conditions which can
be imposed on any class of visa are listed in regulation 17;
those which can attach to temporary entry permits are given in
regulation 29. Certain of these conditions are new - perhaps
R.17(1)(c) and certainly R.17(1)(J) and (k) and reflect the
Government’s new policy. The Committee raises no objection to
this approach..
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Conditions applied under the Act

4.17 The other conditions which have attracted a good deal of
attention are those included in the Act (S11D(4) (a); (b) and
S11P(4) (a); (b)) namely:

(a) the condition that the entry vicsa or temporary
entry permit will be taken not to be a valid
temporary entry permit for the purposes of section
112D; and

(b) the condition that, in spite of anything else in
the Act, the visa or temporary entry permit
granted before entry to Australia will not entitle
the holder to be granted another entry permit
while she/he remains in Australia.

4.18 S11P(4)(a) is a mandatory condition for almost all
temporary entry visas and permits, including the student visas
and mean that holders will be restricted in attaining permanent
resident status. S11P(4)(b) is to be a mandatory condition
imposed upon all ‘tourist special arrangement’ visas and permits
{Schedule $) and will prevent holders from extending their stay
in Australia. The significance and effect of these conditions is
dealt with in paragraph ?, under the heading ’Extending Stay and
Changing Status’.

4.19 However, the most significant policy change to visa and
permit ‘conditions’ is the classification of certain specified
conditions (R.16; R.28) as ‘terminating conditions’. The
significance of the distinction becomes apparent if or when the
holder breaches a terminating or other condition. When the
Minister determines that the holder has failed to comply with a
terminating condition the visa or permit ‘ceases to be in force’.
The visa or permit ceases to be valid from the date when the
Minister determines that there has been a breach (R.16(2)).
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Where thexe has been a breach of a non-terminating condition, the
breach is a ground for cancellation of the visa or permit
(R.17(2)). Here the Minister decides that there has been a
breach and goes on to decide whether the. visa or permit ought to
be cancelled.

4.20 The scheme is clearly designed to produce different
consequences for the visa holder. It is possible that there will
be different review rights in instances where the different
decisions have been made, including a2 different review status for
the decisions if there is to be Federal Court litigation.

Major Problems

4.21 The Committee considerxs that there are a number of
problems associated with the general scheme. These are detailed
below.

Possible vires challenge

4.22 The Act enables regulations to be made providing for the
grant of visas or entry permits subject to conditions (S11D(1)
and S11P(1)). The Committee considers that there may be sections
of the regulations which are ultra vires the power granted under
the Act. There is a general principle of administrative law that
vwhere legislation makes something lawful, delegated legislation
which forbids it, is repugnant (ref). Depending on the operation
and effect of the terminating conditions it might be argued that
it is inconsistent with the Act to grant visas or permits subject
to terminating conditions. They are not conditions qualifying
entry or stay but compliance mechanisms.

4.23 The International Commission of Jurists in its
submission made the. further point that where delegated
legislation departs from the positive provisions of the Act it is
also ultra vires (p4). The Commission illustrated this by the
following example:
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‘Arguably, the most prominent example of this occurs
with regard to Section 11(2D). This Section enumerates
circumstances in which permanent entry permits may be
granted to non-citizens after entry into Australia.
Notwithstanding the provisions of Section 11(Q), it can
be argued that the attempt by the regulations to limit
by class of visa or entry permit the power of an
applicant to be granted resident status runs counter to
the intent of the various subsections of Section
11(2D)(1). For example, Regulation 29(1})(i) could have
this effect. Similarly, the provisions of Regulation
26(1)(b) having regard to the expectations of the
Australian community, we have some doubt that the
community would accept a situation where spouses, as a
class, in certain situations, were denied the right at
all to seek resident status in Australia. This would
appear to be a consequence of Regulation 26(1)(b).’

‘Material circumstance’

4.24 As stated in paragraph 3.8, ‘material circumstance’ is
not defined. Theoretically it would be possible for the
Department to adopt a broad definition encompassing any fact
affecting a person’s capacity to satisfy the prescribed criteria,
including health and public interest criteria. It might even
include facts affecting a family unit member’s capacity to
satisfy those criteria.

4.25 This would be the effect of the definition of ‘matexial
particular’ which is given in the draft Procedures Advice Manual
as:

rany particular which has the potential to
influence the decision to grant entry, a visa or an
entry permit.l

1. Procedures Advice Manual, Status of Illegal Entrant, Topic 1,
4.4.6.1
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4.26 Such interpretations on the part of the Department
and obligations approximate to a requirement of
utmost good faith which is imposed upon arrivals,
presumed in this scheme to know the immigration
regulations.?

4.27 Those neglecting to disclose material changes in
circumstances may nevertheless be given entry to Australia.

Their failure to disclose may be deliberate or inadvertent,
dishonest or innocent. 1In all cases they become illegal entrants
on entry, liable to mandatory deportation and restricted from
returning to Australia.

4.28 There are no review rights available to such people,
even where the failure to disclose is innocent or inadvertent.

4.29 In those cases, the Committee recommends that:
. there be a right of review, where the failure
to disclose material ch in cir

is clearly innocent or inadvertent.

4.30 Other applicants who travel to Australia may disclose or
confess their changed circumstances to the examining officer at
the port of entry. The draft regulations are not explicit about
the procedures to apply in such cases. The Committee can only
presume that the Minister will exercise his absolute discretion
to cancel the person’s valid visa (S11G). The Committee is not
sure whether the person has any right of review against such a

2. A similar scheme operating for a time in the United Kingdom
was roundly criticised - for example this comment from

Lord Scarman:

‘The immigration officer does, or ought to, know the matters
relating to the decision he has to make ... To allow officers

to rely on an entrant honouring a duty of positive candour,

by which is meant a duty to volunteer relevant information,
would seem perhaps a disingenuous approach to the administration
of (immigration) control: some might think it conducive to
slack rather than to “"sensitive” ... administration.‘’

(7.R. v Home Secretary, ex parte Khawaja, H.L. (1983) 2 WLR 321).
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decision and it is possible, though the regulations are silent on
this, that the person would be unable to apply for an entry
permit and would be returned immediately to his/her port of
departure.

Terminating Conditions - factual ambiguity

4.31 The ‘terminating conditions’ are drafted very broadly.

This may produce litigation which is premised on arguments as to
the facts of the case - for example (and there are many of them)
in R.163

{c) whether the holder is continuing in work of the
specified kind;

(d) whether, depending on company structures, the
holder has changed employers;

(g) whether the holder is working more than 20 hours
per week - what if the person was required to work
overtime for no additional remuneration or was
helping out an employer in a crisis.

(h) whether this condition includes payment in kind;

(i) what is meant by changing the ‘details’ - does
this mean some change is permitted?; and

{1) if the holder fails an examination in the course
of study?

Breaches of conditions
4.32 As a corollary to this factual ambiguity there is

inconsistency in the regulations about what constitutes a breach
of the condition. Regulation 16(2)(b) states that the Minister
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determines whether ‘the holder has failed to comply with a
terminating condition’. There is no suggestion there that minor
breaches might be waived.

4.33 Regulations 120-125 which deal with the grant of
temporary entry permits in Australia only ask that ‘the applicant
has complied substantially with any (’terminating’ or other?)
(visa/permit) conditions’. Examination of the draft Procedures
Advice Manual on this topic only increases the confusion. 1In the
manual, it is suggested that ‘substantial compliance’ could be
shown where, for example, the person inadvertently overstayed
his/her leave. Such a person is an illegal entrant - their
inadvertence has rather more serious and disadvantageous
consequences than a minor breach of a qualifying condition,

A further review of the interrelation of the draft requlations
and the procedures outlined in the new manual should be
undertaken.

Natural Justice Implications

4.34 There are also difficulties with what might be termed
the natural justice implications of the scheme. The holder is
given notice of qualifying conditions when these conditions are
set down in a visa or permit. The regulations permit conditions
to be ’set out in a manner, or in accordance with a notation’
approved by the Minister for the class of visas or permits.
Where, as here, a breach of the condition has serious adverse
consequences for the holder, the Committee expects that a
rigorous notice requirement is imposed. This would have to be
something more explicit than a notation in a passport - namely
that the holder has written notice of the full terms of the
condition, and notice of the consequences which result. from a
breach of the condition.
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4.35 The Committee therefore recommends thats

. visa holders have explicit written notice of
the full terms of condition(s) relating to
his/her visa and of the consequences which
result from a breach of any condition(s).

Selection and allocation of qualifying conditions

4.36 Another concern relates to the selection and allocation
of qualifying conditions. The conditions listed in the Act and
regulations can be applied to any visa or temporary entry permit.
Schedule § specifies certain of these conditions as mandatory
conditions which must be imposed on the visa or permit classes
assigned in Column 2 of that Schedule. fThere is nothing to say
that these conditions can only be attached to the class of
visas/permits assigned in Schedule 5. It would be in accordance
with the Act and regulations if an officer assigned any of the
conditions to any class of visa or temporary entry permit.

4.37 Given that certain of the conditions represent a
considerable limitation to the work life or practice of the
holder and considerably limit rights (S11D(4); S11P(4)) to extend
stay in Australia, the Committee’s view is that these
administrative powers need to be more clearly defined.

4.38 The Committee also raises the question whether to review
rights, in case of the imposition of inappropriate or excessive
conditionsg. It is in this context that the question is raised
regarding infringements of the principle of the Senate Standing
Committee on Regulations and Ordinances namely, that the
delegated legislation does not. unduly make the rights and
liberties dependent upon administrative decisions which are not
subject to review of their merits by a judicial or other
independent tribunal.

.
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Consequences

4.3% The scheme is clearly designed to meet the
understandable and laudable concern with abuses of the tempoxary
entry permit system, in particular, examples of abuse by overseas
students who undertake full-time work here instead of attending
to their studies. The Committee considers that the 'terminating
condition’ scheme is new but that it is consistent with the
Government ‘s announced policy.

4.40 Nevertheless, the Committee is concerned that the scheme
may have some unintended, adverse consequences for genuine
temporary residents. Further, the scheme could be misused by
individual decision makers.

4.41 One possible example, is the case of a domestic worker
vwho is employed by an overseas company executive, based
temporarily in Australia. The worker is given a temporary
resident permit subject to various conditions, including the
terminating condition that she is not to remain in Australia
after the permanent departure of her employer. After one year in
Australia her employers return home for what was expected to be a
brief visit. The worker remains in their Sydney home. The
employer then telephones to say the he will not be returning,
that she should pack the household items and return. The worker
has formed attachments in Australia. She has a boyfriend. They
decide to marry. The worker resigns her post, remains in
Australia and applies, within the term of her temporaxry permit,
for residence. The examining officer notes the breach of the
terminating condition and, although s/he may regard it as a minor
infraction, the officer believes that the marriage may not be
genuine. In this case the officer could decide against the
residence application and decide to circumvent the established
review process by determining that the terminating condition has
been breached. The worker then has no valid permit, cannot
succeed on or may not have any review of the residence refusal
decision and is now an illegal entrant liable to deportation and
restricted from re-entering Australia.
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4.42 Previously, the officer could refuse the residence
permit citing his/her suspicions. The applicant could appeal the
decision and the review authority would hear evidence about and
decide on the bona fides of the marriage.

Possible errors

4.43 The Committee questions whether or not that there are
errors in Item 4, Schedule 5. The condition 'holder not to
change employer without permission of the secretary’ is to be
mandatorily imposed on the following permits: 29 medical
practitioners, 31 public lecturers, 32 family relationship, 41
homosexual partners and 43 supported dependent. It does not
appear to be a necessary or appropriate condition for all of the
classes listed.

4.44 The Committee recommends that:
. the Government clarifies its policy on this
matter and q ial c ions are

immediately made to the regulations.
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JOINT SELECT COMMITTEE ON
MIGRATION REGULATIONS



THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

HOUSE OF REPRESENTATIVES

Extract from the VOTES AND PROCEEDINGS

.dated .1hursday.,..).dune..1989

33 MESSAGE FROM THE SENATE—JOINT. SELECT COMMITTEE ON MIGRATION
REGULATIONS: The {ollowing message from the Senate was reported:
Message No. 387

Madam Speaker.

The Senate transmits to the House of Representatives the (ollowing
resolution which was agreed: to by the Senate this day:

(1) That a joint select commitiee, to be known a5 the Joint Select Committce
on Migration Regulations, be sppointed to inquire into and’ report upon
the eient to which draft regulations and tabled regulations under the
Migration Act 1958, which telate to decision criteria for the grant of
visas and entry permits—

(a) reflect cutrent and announced policies in relation to the grant of
visas and entry permits as at 1 June 1989; and
(b} are fikely 1o achieve the goals of the policies referred to in
subparagraph (a).
(2) That the committee consist of 10 members, 3 Members of the House of
ives ¢ inated by the G Whip or Whips, 3
Members of the House of Representatives to be nominated by the
Opposition Whip or Whips, 2 Senators to be nominated by the Leader
of the Government in the Sematc, I Scnator to be nominated by the
Leader of the Opposition in the Senate and 1 Senator to be nominated
by any minority group or groups or independent Senator or independent
Senators.

{3) That every nomination of a member of the committee be forthwith
qotified in writing to the President of the Senate and the Speaker of the
House of Representatives.

(4) That the committee clect a government member as its chairman,

(%) That the committee elect a- non-government Senator ot member of the
House of Representatives 1o be the deputy-chairman who shall act as
chairman of the: committee at any time when the chairman is not present
at 3 mecting of the committee, and at any time when the chairman and
deputy-chairman are not present at a meeting of the committce the
members present shall clect znother member to act as chairman at that
meeting.

(6) That, in the event of an equality of voting, the chairman, or the deputy-
chairman when acting as chairman, have a casting vote.

{7) That § members of the committee constitute 2 quorum of the committee,

(8) That the committec have power in relation to its functions to send for
persons, papers and records.

{9) That=
(a) in respect of proposed regulations received from the Minister before

31 October 3989 the committee shall furnish its obscrvations to the
Minister before 21 November 1989 and report to each House of
Patliament within § sitting days of the tabling of those regulations;
and




(b) in respect of proposed regulations received by the committes after
31 October 1989 the committee shall furnish its obscrvations to the
Minister within 56 days (unless the Ministec declares the regulation
urgent, in which case it shall be 28 days) and shail report to both

Houses of Parliament within $ sitting days of the uabling of those:

regulations.

(10) That the commiltee ccase upon the dissolution or expiration of the House
of Representatives,

(11) That the foregoing provisions of this resolution, so far as they src
inconsistent with the Standing Orders, have effect notwithstanding anything
contained in the Standing Orders.

The Senate requests the concurrence of the House of Representatives in this

resolution.

KERRY SIBRAA

President
The Senate,

Canberrs, 31 May 1989

Ordered—That the message be taken into consideration forthwith.

Mr Holding (Minister representing the Minister for Immigration, Local Government
and Ethnic Affairs) moved—That this House concurs in the resolution transmitted
in message No. 337 of the Senate relating to the appointment of a joint select
committee on migration regulations.

Debate ensued.

Question—put and passed.

(G

(A R BROWNING)
Clerk of the House

SENATE REGULATIONS AND ORDINANCES COMMITTEE

PRINCIPLES OF THE COMMITTEE

APPENDIX B



PRINCIPLES OF THE COMMITTRE'

(adopted 1921: Amended 19791)

The Committee scrutinises delegated legislation to ensure:

1. si

(a)
(b)

(c)

td)

that it is in accordance with the statute;

that it does not trespass unduly on persoﬁal rights
and liberties;

that it. does. not unduly make the zrights and
liberties. of citizens dependent upon administrative
decisions which are not subject to review of their
merits by a judicial or othexr independent txribunal;
and

that it does not contain matter more appropriate for
parliamentary enactment.

ké -fourth Report, March 1979, Parliamentary Paper No 42/19%79
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P

Minister for Immigratio
Local Government and
Affairs

Senator the Hon. Robert Ray

rliament House
rra ACT 2600
o (062) 777 860

Housa ot Tele)
Raprasontatives
Coimmines

Dr Andrew Theophanous
Dr Andre Theophanous, MP 14 NDy 1980
Joint Select Committee on

Migration Regulations
Parliament House
CANBERRA ACT 2600

Dear Colleague

In response to the request of your Committee I write in
relation to several matters of concern expressed by the
Committee or some of its members.

I was asked to consider favourably an amendment to the
Migration Legislation Amendment (Consequential Amendments)
Bill 1989 so as to amend section 4 of the Migration
Legislation Amendment Act 1539 so as to defer the
commencement of that Act for several months.

The time fixed for the commencement of the Migration
Legislation Amendment Act 1989 was short: six months after
royal assent. That was the meximum period available having
regard to the resolution of the Senate sponsored by Senator
Macklin. The task of putting into place the administrative
arrangements for the implementation of the Act was and is
complex and arduous.

Within that short period, the novel mechanism of examination
of proposed regulations by a Select Parliamentary Committee
had to be accommodated, and in particular the processes of
limited public consultation initiated by your Committee in
full knowledge of the timetable.

'Nonetheless,‘ my Department had put a massive effort to get
the job done.

The preparation of procedures, the instructions, the
authorisations, the notices, booklets and staff training
have been geared for a 19 December 1989 start. The
regulations, with the co-operation of your Committee, should
also be ready for that date.



The Immigration Review Tribunal has been set up with the
Principal Member, Senior Members and some Members awaiting
the applications that will come their way after 19 December
1988,

While a short delay in tight deadlines has superficial
attractiveness, the cost of revising the start date at this
very late stage is too great to countenance. Printing costs
alone to be thrown away by such a revision would be above
$120,000.

I am also concerned that the delay will prejudice by
premature disclosure the implementation of some policy
changes which I planned to coincide with the commencement
date,

In any case, I do not see the commencement date as a
crucial date to the refinement of the regulations. Wwhile
Migration Regulations will have to be made by that date, I
believe that those regulations will undergo necessary
changes and refinement with administrative experience. The
Government will not be slow to amend the regulations in
response to the observations of the Committee,
Parliamentarians, the IRT, the courts, Ethnic and other
organisations and departmental experience.

The sooner the new system is tested in the crucible of
administration, the sooner any faults and shortcomings will
become apparent and will be corrected.

In the circumstances, I cannot accede to the deferral of the
commencement date.

I turn now to the guestion of a general discretionary
provision for compassionate cases which do not fit the
criteria.

The proposed regulations do not put in place a rigid system
in which there is virtually no discreticn.

The proposed regulations have attempted to leave room,
within a structured approach, for judgement and for
discretion. At times, it was necessary to translate
open-ended waivers with a system of exceptions. At others,
it was necessary to spell out the criteria for waiver.

To that extent the proposed regulations, have faithfully
translated the degree of discretion in current Migration
policy. However, the requirement of administrative law that
holders of a statutory discretionary power must consider
whether they should apply the Migration policy in a
particular case was not carried forward to the regulations.
Indeed, the mischief that the Migration Legislation

Amendment Act 1989 sought to remedy, was to ensure that the
migration policies of the Government of the day, as provided
in the regulations are binding as rules of law on all
decision-makers (including those in merit and judicial
review).

In translating migration policies in the regulations, it can
be argued that. the line in a specific class should be drawn
here rather than there. I would consider carefully any
observations of the Committee in that regard.

However, it is another matter to provide for a catch-all
discretion provision. As Senator Alston said in the Senate
in relation to a similar provision sought to be included in
the Act, it is a classic invitation to hopsless cases to
throw themselves on the mercy of the court and that this
ultimate discretion would override everything else, and
render the system a nonsense.

It is no help that the catch-all discretion provision seeks
to refer to "compassionate circumstances". I must say I
have hardly dealt with an immigration case that has not had
in it an element of compassion. This is part of the
difficulty.

Nor is it helpful for such a provision to rely on the
personal judgement of the Minister. There are different
views on the way Ministerial discretion had been exercised
in the past. 1 do not make accusaticns. The system that
the Amendment Act sought to reform was a system that was
open to abuse in terms of political patronage and
favouritism. More importantly, the access to the Minister
was a critical issue. Those who tend to get access to a
Minister are members of parliament ani other prominent
people around the country. Others zrs iess favoured.

An overriding discretionary provision is an invitation to
any applicant no matter how hopeless his or her case might
be otherwise, to seek to have "compassionate circumstances'
taken into account despite any necessity to make a firm
decision. It brings the ordinary admin:strative processes
into disrepute. Due process is replaced by the lobby of the
powerful and the influential.

In any case, in the present administrative law climate, such
an overriding d:scretion will ultimately reside in the

courts rather than in the hands of a Minister. 1In other
words, any catch-all discretionary provision in the
regulations. will be available tc all and any person aggrieved
will be able to seek the review of the decision in the
courts, and the courts will rule on how and in what
circumstances that discretion will be exercised by a
Minister.



Even if it were possible, let alone‘desirable,.tg quarantine
the processes and decisions of such ultimate Ministerial
discretion from the reforms of administrative law in the
last decade, I would object to such a course on grounds ofl
equity and fairness. But putting the clock back to the 70's
is not an easy task. It would require the exclusion of the
Jjurisdiction of the Federal Court and the ombudsman and the
specific exclusion of provisions in the Administrative
Decisions (Judicial Review) Act, Judiciary Act, Freedom of
Information Act and any rules requiring the furnishing of
reasons or indeed the making of decisions on applications
for the exercise of the discretion.

The great reform introduced in the Amendment Act is to put
in the open the rules of the game, and to apply those rules
- without favour - to all.

My approach to "discretion" for the marginal cases has three
elements:

(a) retain elements of judgement in the various X
individual criteria for decisions as appropriate

(b} the Minister's ultimate right to intervene after
due process and review. I refer to the provision
in s5.64U of the Act.

(c) refinement of the regulations on a regular basis
to provide for specified sets of compassionate
circumstances as the adninistration of the Act
unfolds.

I think that such an approach steers the correct course to
pick up the marginal cases in an open, fair and equitable
way without endangering the integrity of the day to day
administration of the Act.

I was then asked to set down the variations between current
policies and the policies behind the regulations.

I thought it convenient teo set out those variaCiqns as an
attachment to this letter and I request the Committee to
treat the information in cenfidence until 1S December 1989.

I turn now to the question of the treatment of homosexual
relations under the proposed regulations.

all applications for visas and entry permits lodged afte;
19 December must be decided upon the criteria la}d eown in
the regulations. This means the "informal practice for_
dealing with applications on grounds of homosexual relations
cannot be continued.

The proposed regulations provide a class of visa/entry
permit on the basis of homosexual relationship with an
Australian citizen or permanent resident, The criteria and
other provisions translate the existing "informal practice"
into the general scheme.

I understand that some members of the Committee take a
strong objection to the inclusion of such provisions.
Others favour a disguised approach, through a concept of
"companionship" which is not a necessarily sexual
relationship. I do not favour the latter, as it is an open
ended concept which is difficult to focus. 1Its inclusion
may endanger the integrity of the prcgram.

If a majority of the Committee advises against the inclusion
of a "homosexual partner" visa/entry permit in the scheme, I
will accept that advice. The regulations will then omit the
provisions relating to the class of visa/entry permit and
the migration arrangements for homosexual partners.

In that case, the "informal practice” will cease in relation
to any applications made after 18 December 1989,

Thereafter, it would only be open in some circumstances to a
Minister to deal favourably with an application based on
homosexual partnership thrcugh the provision of section 64U
of the Act.

I turn now to the legal difficulty that the drafting officer
is facing in drafting the temporary "empty shells" of
refugee/humanitarian classes of visas. Mr Gibbons is
arranging for a high level conference with officers of the
Attorney-General's Department later today to find a suitable
legal solution to this problem.

Yours sincerely

—
ROBERT RAY
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EXTRACT: BRITISH IMMIGRATION RULES

Children

50 I¥.the regquirements of paragraph (48) are satisfied, children
under 18, provided that they are unmarried, are to be admitted
for settlement:

(a). if both parents are settled in the UK; or

(b) if both parents are on the same occasion admitted for
settlement; or

(¢) if one parent is settled in the UK and the other is on
the same occasion admitted for settlement; or

(d}) 4if one parent is dead and the other parent is settled in
the UK or is on the same occasion admitted for
settlement; or

(e) if one parent is settled in the UK or is on the same
occasion admitted for settlement and has had the sole
responsibility for the child’s upbringing; or

(f) if one parent oxr a relative other than a parent is
settled or accepted for settlement in the UK and there
are gerious and compelling family or other
considerations. which make exclusion undesirable - for
example, where the other parent is physically or
mentally incapable of 1looking after the child - and
suitable arrangements have been made for the child’s
care.

51 Children aged 18 or over must qualify for settlement in their
own right unless there are the most exceptional compassionate
circumstances. Special consideration may, however, be given to
fully dependent and unmarried daughters over 18 and under 21 who
formed part of the family unit overseas and have no other close
relatives in their own country to turn to.
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" Dear Mr Ruddock

Minister for Immigration,

Local Government and Ethnic Parliament House
. Canberra ACT 2600
Aff: airs . Telephone: (062) 777 860

Senator the Hon. Robert Ray

Mr Philip Ruddock
Member for Dundas
Parliament Houss
CANBERRA ACT 2600

Following our discussions on Tuesday 21 November 1989 I have
given further thought as to the most appropriate method of
anabling decisions to be fast tracked to the stage where a
Minister could exercise powers currently contained in new
section 64U of the Migration Act 1958,

I considored cutting out the first tier roview stage,
therefore putting such cases directly to the Immigration
Review Tribunal. I felt however that the integrity of the
Immigration Review Tribunal could be challenged in such cases
in that it would be required to fast track cases, possibly
against its wishes, which it felt may be overturned later
anyway.

In the end the most practical solution is to amend the

on to ensble a Minister, where minded, to
consider a case after the first tier internal review, but
before the Immigration Review Tribunal considers the case. I
am also proposing that once the Ministar has exercised the
powar under the new provision, the applicant will not be able
to lodge an application to proceed to review by the Tribunal,

I am proposing to introd this t as her bill,
rather than an amendment to the current Migration Legislation
A d t (C quential d ) Bill for the reason that
that bill is already in the Senate, and if amended. there would
have to be returned to the House of Representatives for
raconsideration. Should the House not sit until the 20th or
21st of December, the Migration Legislation Amendment

C q fal A d ) BL1l will be of no effect as it is
rafted in anticipation of commencement prior to the
commencement of the Migrat. 2] at Amendnent Ac '
which on 19 b ber 1589. .

A

Initial advice from the Office of Parliamentary Counsel is
that the amendments are simple in nature as they substantially
duplicate a current provision, i.e. section 64U.
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I would be grateful for your early reaction to the proposal.
Should you agres that the amendment is suitable I would
propose to introduce the bill into the Ssnate as soon as
possible with a view towards consideration the House of
Representatives when it returns to consider legislation
returned from the Senate., If this cannot be achievad, I would
proposs it be considersd by the House of Representatives sarly
next year.

Youra sincerely

SGD ROBERT RAY

ROBERT RAY

1.
2.

4.

10.
11.
12.
13.
14,
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Immigration Advice and Rights Centre (NSW)
Public Interest Advocacy Centre

Refugee Council of Australia Inc.

Amnesty International
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Victorian Ethnic Affairs Commission

Human Rights and Equal Opportunity Commission
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Affairs (N.T.)
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These are Conclusions declared at the IC) Delhi Conference
of January, 1959,

It is noted that the terms of reference of the Senate
Standing Committee for the scrutiny of 8ills calls on the
Commnittee to report in respect of clauses of Bills
introduced into the Semate which:

“1. Trespass unduly on personal rights and 1iberties;

2. Make rights, 1iberties and/or obligations unduly
dependent  upon insufficiently defined administrative
powers;

3. Make such powers, liberties and/or obligations unduly
dependent upon non-reviewable decisions;

4. Inappropriately delegate legislative power  or
insufficiently subject the exercise of legislative power
to parliamentary scrutiny."

Rithout canvassing at length the current Committee's role,
it is hoped that you will have regard to these terms of
reference in your consideration of the current regulations.

The other major guiding principle which Committee members
must bear in mind when considering the regulations is that
contained in the Senate resolution establishing the
Commi{ttee, namely at paragraph 1(a) to determine whether the
regulations “reflect current and announced policies 1n
refatfon to the grant of visas and entry permits as at 1
June, 1989 " and (b) "...are Vikely to achieve the goals of
the policies referred to in subparagraph (a)."

He understand that other submissions may deal in detail with
the question of areas in which the regulations in fact
depart from current and announced policies. Comments will
be made later in this submission in respect of some of the
draft regulations where we feel a breach arises. We do not
canvass this aspect of the Regulations in full detail.

The 1C) Australian Section protests in the strongest terms
at the haste with which the Regulations are now being
considered. This comment is not intended to cast any
adverse reflection on the workings of the Committee. As
will be apparent to Committee members, the Regulations go
far beyond merely recapitulating existing policy.

They also raise issues which were not canvassed or discussed
in ~ the CAAIP Consultation. HWe are concerned that
Regulations which will have a fundamental impact on the
workings of the migration system and consequently
ustralians should not be hurriedly rushed through: the

1233b
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pariiamentary process. It 1s noted that errors appeared in
the Migration Legislation Amendment Act before the enactment
of which there was at least a modicum of community
consultation. These errors had to be the subject of
amendment  in  the Migration Legislation  Amendment
(C: quentfal Amendments) Act. It is to be anticipated
that further amendments will be required, even assuming that
the latest legislation fs passed in the Parliament.

We fear that simllar problems will arise with the
Regulations which could largely have been overcome had there
been a proper period of time aliowed for public debate and
comment. After all, the Department has had almost five
months to work on the Regulations since the passing of the
Act in June and, in any event, presumably many of the
Regulations were framed prior to the enactment of the
Tegislation.

He are also concerned that the Regulations which have been
submitted are not all the Regulations which will have to be
adopted if the legislation is to have meaningful effect. In
particular, we regret the omission of the regufations
dealing with the workings of the Immigration Review Tribunal
and the regulations explaining the operation of Sections
17¢A) and 18 of the Act dealing with deportation.

We understand the reasons for the complexity of the
regulations having regard to the provisions of the Act.
Nevertheless, it is to be regretted that there appears in
the regulations an fnadequate system of cross-referencing
notwithstanding the schedules, and many regulations have a
cross-referencing impact which 1{s not divectly apparent
unless the reguiations are read fn full. For example and
most notably, for consideration of the impact of the
Regutations in relation to Section 11(A) of the Act, one
must consider inter alia Regulations 26 and 42(3).

The complexity of the regulations will have, we assume, the
undesired vesult that persons caught up in the immigration
system will be forced to seek assistance of agents and/or
lawyers firstly to have the system explained and secondly,
to assist them in the preparation of applications and
appeals.  Whilst we assume the Department will have
avaflable for the public explanatory memoranda, it is
unlikely that these memoranda will be sufficiently detailed
and in plain language (with we hope translations in
community languages) such that the "average person" will
feel confident enough to act on his own behalf. The
Minister's guiding philosophy was to achieve “Justice and
fairness in the system" and to obtain a non-adversarial
appellate system.

1233b
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He feel this aim may well be thwarted by the complexity of
the tRegulations and the assumed consequential involvement of
agents.

Another concern arising from the above comments s the
ability of the administration to handle all the requirements
imposed on it under the Regulations. Indeed, vast new
tracts of administrative supervision are imposed by, for
example, Regulations 16(2) 17(3) 28(3) and 33(3), having
regard to the obligatory provisions of these Regulations.
The public must be assured that persons will be advised in a
meaningful manner of their rights and obligations under the
Jaw and Regulations, the correct manner of compliance with
the Regulations and the dire consequences to persons who
fail to do so. The Department will also have to ensure that
decisions are taken promptly and that applicants are not
kept waiting for undue periods which is a feature of the
current system. Appropriate mechanisms for monitoring the
decision-making standards of departmental staff will have to
be created. All of the foregoing will presumably involve a
substantial fncrease in the size of the Department with
consequential fiscal costs.

Before making comments on particular Regulations, the
following more general observations are made.

1. Ultra Vives

It seems to us that many of the Regulations in fact may
well be ultra vires the power granted under the Act. It
is a general principle of administrative law that where
legislation makes something lawful, delegated
legislation which forbids it, is repugnant. Also, where
delegated legislation departs from the positive
provisions of the Act it {s uitra vires. See Morton v
Union Steamship Co of N.Z. (1951) 83 C.L.R., 402 and
Powell v May (1946) K.8. 330. Arguably, the most
prominent example of this occurs with regard to Section
11(20).  This Section enumerates circumstances in which
permanent entry permits may be granted to non-citizens
after entry into Australia. Notwithstanding the
provisions of Section 11(Q), it can be argued that the
attempt by the regulations to iimit by class of visa or
entry permit the power of an applicant to be granted
resident status runs counter to the intent of the
varfous subsections of Section 11(zD)(1). For example,
Regulation 29(1)(i) could have this effect. Similarly,
the provisions of Regulation 26(1)(b) having regard to
the expectations of the Australian community, we have
some doubt that the community would accept a situation
where spouses, as a class, in certaln situations, were
denfed the right at all to seek resident status in
Australfa. This would appear to be a consequence of
Regulation 26(1)(b).

1233b

2. Discretions

The Minister has indicated his intention is to remove
discretions from the existing system to create a
certainty to the reguiations.

However, as  drafted, the Regulations maintain
unexplained Ministerial (departmental?) discretions in
many important areas. For example, Regulation 4(a)(3),
Regulation  4(b), Regulation 16(2)(b), . Regulation
28(2)(c), Regulatfon  42(2)(c), Regulation 112(b),
Regulation 113(2), Regulation 114(2), Regulations 116
and 117,  Regulation 140(1), Regulation 141(b),
Regulation 143. The Regulations do not set out how
these discretions are to be exercised and we are unclear
as to which of the decisions based on these discretions
will be appellable and in what circumstances. It is our
basic contention that where a discretion is exercised by
a departmental officer, that discretion. should either be
appeltable to the Minister or, alternatively, to the
Tribunal. It is unacceptable administration that
departmental officers will have the right to make final
decisfons which are not the subject of uitimate review.

.. Transitional P jon

Neither the Act nor the Regulations appear to make
provision for transitional procedures. HWe accordingly
query the status of current holders of visas and entry
permits which are not defined by class as per the
Regulations, after the new Act and Regulations come into
force with the concomitant scheduled criteria and
conditions. Similarly, the rights of present illegal
persons after the commencement of the Act remains
unclear. Will they be “caught" by the provisions of
Regulation 26? He assume that this will be the case.
Thirdly, no consideration appears to have been given to
the manner of consideration of applications currently
before the Department for visas and entry permits. And
further, notwithstanding the provisions of Section 115,
will for example those with pending change of status
applications on Refugee grounds, be precluded
(especially if given a Regulation 118 or 119 class of
visa) from applying on genuine marriage or other
humanitarian grounds if the Refugee Application is
r$jected. If so, this limitation may also be ultra
vires.

4. llegals and. Man ry Deportation
The combined operations of Sections 17A and 18 is
unclear. As unamended the ICJ,AS s of the view that a

Deportation Order must be signed under Section 17A when
the period of grace has expired. This not only has the
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possible effect of creating substantial hardship but
could cause Australia to offend against its
international obligations when dealing with Refugee
applications. The operation of this Section must be
explained before the Act 1is proclaimed. Because the
Section is mandatory if a Deportation Order is not
stgned in a particular case it could always be open for
a third party to seek 2 Mandamus Order from the Federal
Court against that person by seeking an order that the
the Minister comply with the law. Of course, an illegal
criminal convicted in Australia to a prison sentence
would also presumably approach the Minister to avail
himself of the opportunity of an early release by the
Section and the Minister would be obliged to act. Once
signed a Deportation Order must be put into act without
further delay. Further, if a Deportation Order {s
signed then the Minister has no power to grant an entry
permit whilst the person is in Australia. This in
itself would make the provisions of Regulation 26
irrelevant.

He now turn to the Regulations and make specific comments on
particular clauses.

lation =" nden 1d"

No differentiation appears between a dependent child in the
custody of applicants or of other persons. This is of
particular relevance for subclause (c).

“Humanitarian o

It is noted that the class of defined visas is closed. The
draftsman should vefer to other situations as may be
prescribed.

*Public Inter: riteria®

Clause (b) is absolute and this could create particular
hardship 1in individual cases. The Minister should be
empowered to waive the debt. This Regulation .also seems to
carry over the current policy in relation to sponsorships
that the sponsor must be resident for two years. A similar
clause appears, for example, in Regulation 137(a).
Provision should be made for sponsorships in appropriate
situations of hardship or where the spouse of an Australian
resident who has lived in Australia as a resident for more
than two years.

Also, all the criteria are negative; are there no positive
ublic interest factors which could assist an Applicant?

1233b

The regutations do not clarify that an infant child can,
through his or her guardian, act as a sponsor of a parent.
This should be inserted for clarity. It will become
especially important 1f and when Australia ratifies the
Convention on the Rights of Children which is presently
before the United Nations General Assembly.

Requlation 4

The absolute nature of the drafting of this regulation and
especially those convicted of criminal offences, could cause
hardship. The wording would also imply a deeming provision
which may have ramifications, especfally for Section 11A
cases. Further, because of the absolute nature of the
clause, there is no consideration for the offences for which
a person has been convicted. Thus, for example, persons
convicted and imprisoned for a period over one year for a
polttical crime in an unsavory or repressive dictatorship
might be f{nadvertently affected by this regulation. The
interrelationship of this Regulation, and Regulation 143 and
the definition of "public interest criteria” is unclear and
may well be contradictory. Hhy express the clause in the
absolute, 1f a discretion is intended.

Regulation 7¢1)

The "and” in the subclauses could lead to a
misinterpretation that the requirements are cumulative,
rather than alternatives.

Requtation 13(2) and Regulation 25(2)

Both refer to Items X to Y and A to B in Schedule 2. These
do not exist.

ions 1 n

Both import the requirement for compliance with a
"terminating condition". This is a new feature of the
migration system and the ramifications should be carefully
considered.

Firstly, the Regulations impose by inference an onerous
obligation on visa and entry permit holders to maintain
contact with the Department which, as noted above, will
increase substantially the administrative burden of
departmental officers. It is essential that the obligations
on the Department thereby imposed will be properly and
promptly administered.

150, the consequences of a fatlure to comply with, inter
alia, the obligation to leave Australia, which will render

1233b
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the visa and entry permit cancelled and the applicant an
11legal without consequential change of status rights, must
be fully considered.

The ICJ,AS believes having regard to the dire consequences
flowing to an illegal under the new system, either an appeal
mechanism or a system whereby a visa/entry permit holder can
exonerate himself should be inserted. Similar observations
apply in respect of Regulations 17 and 29.

We also note the draftsman could possibly rearrange the
ordering of the subclauses of Regulations 17 and 29 to
achieve consistency with Schedule 2.

We trust the Committee will be concerned to ensure that
appropriate mechanisms are in place to prevent future
Ministers capriciously .using the visa/entry permit issued to
an applicant to thereby preclude that person from applying
for change of status in Australia. MWhilst this may sound
bizarre, Australian immigration history is replete with such
examples, vide the now disgraced language test.

lation

Reference has already been made to our concerns that this
clause may be ultra vires. HWe also note that this is a

completely new Regulation which does note reflect current

policy or announced policy. The draconfan nature of this
regulation should be diminished. Committee members would

all be aware of particular situvations of hardship. An

example of extreme hardship which is known. to the ICJ,AS
concerns the case of a child who was smuggled into Australia
shortly after birth and who has lived with an Australian
family all her life without that family having gone through
the legal formalities of adoption or the obtaining of
custody  orders from the Court and immigration
regularisation. Under the current taw, that child could
seek regularisation of her status in Austratia. This would
be precluded under Regulation 26 {if the child had been in
Australia for more than six months. The child knows no
other 1ife or other family than her Australian. family and
yet would, presumably, be denied residence in Australfa.

We also query the need for this Regulation given the
existence of the Section 17A power.

Regulation 35

The requirements for notice are totally inadequate.
Experlence has taught wus that departmental officers
frequently efther inadvertently or maliciously forward
correspondence to the wrong address. For example, if it is
sufficient for notice to be given to the residential address
provided by the applicant in the application, an officer may

1233b
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well do this even though the Department has been advised

. to the lodgement of the application that the
applicant has changed residential address. This situation
occurs all too frequently in practice. A person may well
become 1llegal as a result of departmental error and unless
the regulations contain further clarification, an affected
person will have no redress. The Regulation at least should
refer to the "last known" address.

lati - rictions on Re-en

The absolute nature of (b) is not acceptable.  This
effectively means all criminally deported persons will never
be able to return to Australia.

The distinction between priority visas, entry permits and
others is to be applauded. = However, a philosophical
objection remains to denial of entry by this regulatory
procedure. Denial of entry effectively amounts to a quasi
gaol sentence to affected persons and, in particular, family
members lawfully in Australia, Rather, this power should be
vested in the judiciary. Uniike the current policy which
retains an overriding discretion, the regulation removes
this discretion and removes rights of appeal. Subregulation
3 should also incorporate the homosexual partner visa or
entry permit category.

Regulation 38(1

The reference to section 11(ZD) of the Act should refer to
112D (3).

Subregulation (3) is unfair, especially in situations where
countries where persons "disappear" and death is presumed
but is not certain. It is suggested that "unknown" children
be further defined by reference to a period of time, for
example, twelve months.

Regulation 40

A further subcategory should be added referring to
homosexual relationships. The ICJ,AS also finds strange the
reference to notices published in the Gazette. This device
is adopted in other Regulations and it 1is felt that it is
both unwieldy and also pays no account for local conditions
which may impact adversely on an applicant but not the
community at large. This comment is made notwi thstanding
subclauses (g) and (h).

Part 3
He do not comment on the additional and prescribed criteria

in relation to visas and entry permits in general., He
ssume that the Committee will ‘carefully constder each to
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ensure it is an accurate reflection of current or announced
policy. However, we do note that Regulation 55 by
specifying "the applicant meets the requirements specified
from time to time by the Minister" may well be ultra vires
and could be used by an unsympathetic minister in an unfair
manner. The drafting of this regulation runs counter to the
whole philosophy of the Act and regulations. It may also be
an illegal subdelegation - Hawkes Bay Raw Milk Producer's
Coop v N.Z. Milk Board (1961) NZILR 218.

Also, Regulation 89¢(b) is uncertain and could be applied in
a discriminatory manner against persons from particular
countries. It could also lead to the refoulement of a
Refugee.

Regulation 120(a)

No clarification is given as to “substantial compliance".
Presumably, reference should be made to the terminating
conditions.  The reference to the health criteria is
strange. Does this mean that all visitors who seek to
extend their stay will have to undergo medical assessment?
Surely, this could not be the intention. Also, how can the
Health criteria be required for class 48 tourist visas, as
is the requirement. This could Tead to a discriminatory
application of the requirement to different countries.
Presumably also, there will be further clarification as to
the definition of "compelling personal reasons" in subclause
(e). Similar comments are made in respect of Regulations
121, 122 and 125.

lation 1

Notwithstanding Reguiation 144 (wrongly styled 114) it is
felt that the Regulation is too broadly drawn and in a
nonspecific manner. Further, in the course of the possible
retrospective operation of the Regulation, the impact on
Section 11A persons should be considered to avoid litigation.

Schedule 1

HWe are mystified by the power under which schedule 1 is
drafted. The designated reguiations clearly are not
appropriate.

We trust that the comments made in this submission will be
of value for the Committee in its deliberations. He have,
of course, attempted to be constructive in our comments and
avoid unnecessary repetition. References to positive
features of the regulations which do not require further
comment, have not been made.

Should you seek clarification in respect of the matters
raised in this submission, would you please contact us.

THE HON. }oﬁhkﬁa){«mzf

Chaiyman, Council
1C)/ Australian Section

Secvetary-General
1CJ, Australian Section

’ 6 November 1989

' Submission No, - } . / .
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COMMONWEALTH & DEFENCE EGRCE

Prudential Bulding cor Landon Ciieunl & Unwersity Avenve Caroerra City
GPO Bordi pacg AC

Gania T 2601
Fddptlond 62) 760111
\@.‘ ) "Facsimie {0 grazg

P &
Recesd %
Ms Robina Mills : MOY 020 )
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Joint Select Committee oz ot
on Migration Regulations. Commi..on

Parliament House
CANBERRA ACT 2600

Dear Ms Mills

I would like to thank the Committee for the opportunity to
comment on the draft Migration Regulations. In the short
period that the draft regulations have been available to
my 0ffice it has not been possible for a full and detailed
submission to be prepared. However, there are some
matters on which I would like to comment.

General

The Department seems to be attempting to enshrine in
regulation many of its current policies. The manner in
which this has been done has been to frame detailed
regulations which remove discretions previously available.
The criteria applicants must satisfy for the grant of the
various visas and entry permits are all laid down.
However, there is a distinct lack of alleviating
discretions to allow for the grant of visas and entry
permits in cases where all the criteria may not have been
satisfied but, in all the circumstances of the case, it
seams that the visa or entry permit should nonetheless be
granted.

Rather than including alleviating discretions in the draft
regulations, the Department has, in most of the
regulations, included a criterion requiring a subjective
judgement of the decision-maker which gives the Department
the option not to grant a visa even when all the factual
criteria have been satisfied.

For example, draft Regulation 120 sets down the criteria
for the grant of a temporary entry permit to the holder of
visitor visa or entry permit, 1In addition to factual
criteria to be satisfied ( such as substantial compliance
with conditions for current visa, the nonexistence of a
condition on current visa that an entry permit not be
granted after entering Australia, satisfaction of public
interest criteria etc.) there is also a criterion which
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states that the Minister must be satisfied that the
apolicant intends to comply with any conditicns subject to
which the entry permit is granted. 1In this circumstance,
it is not clear what evidence would be needed for a
decision-maker to refuse an entry permit on the grounds
that the applicant had not satisfied him that he would
comply with the conditions of the entry permit.

Therefore an applicant may satisfy all the obiective
criteria for a particular visa or entry permit but still
miss out because the decision on the subjective criterion
has gone against him. I realise that it is intended that
the new system of internal review and the right of appeal
to the Immigration Review Tribunal should ensure
consistency among decision-makers. However,
notwithstanding this, I have raised this point as I
believe that the best efforts should be made to ensure the
primary decision-maker has sufficient guidance available
to him to make a fair and reasonable decision.

Delegation

I note that section 66DA (1) of the Migration Act provides
that the Minister may, by writing signed by him, delegate
to a person any of his powers under this Act. I also note
that, by and large, the draft regulations are framed in
such a way that the Minister is named as the person to be
satisfied of a particular point or who is to form an
opinion on a point. Many of the issues that the Minister
must be satisfied on or form an opinion regarding are
crucial to an applicant's chances of success and require
subjective judgements. Given this, if the Minister is
intending to delegate these powers, it seems to me that it
would be desirable that the requlations provide for the
issue of Ministerial guidelines for delegates regarding
the kinds of factors which are to be taken into account in
reaching a decision. I also believe that if it is
intended that the Minister will delegate his powers under
the regulations that a provision should be included in the
regulations specifying that this is permissible.

Internal Review

In draft Regulation 2, internal review is defined as
"review by a review officer of a decision of the Minister
as referred to in section 61 of the Act." Section
61(1)(a) of the Act, under the heading of "Internal review
of certain decisions”, states "The regulations may provide
for decisions of the Minister to be reviewed." 1In the
case of decisions made by the Minister's delegate the
wording of the draft regulation and the section of the
Principal Act may seem appropriate. However, surely if
the Minister himself makes a decision under the Act it is
not intended that an internal review officer (an officer
of his Department) will review his decision?

SOV

Good Character Requirement *

Draft Requlation 4 sets out conditions under which an
applicant is taken not to be of good character,
Notwithstanding that draft Regulation 143 sets out the
circumstances under which the Minister may waive the good
character requirement, some of the conditions set out in
draft Regulation 4 are of concern. Draft Regulation
4{a)(ii)(C) deems a person not to be of good character if
they have at some time been charged with a crime and
either found guilty of having committed the crime while of
unsound mind or acquitted on the ground that the crime was
committed while the person was of unsound mind. In the
absence of any indication as to how the Minister's
delegates are likely to exercise the power to waive the
good character requirement, it seems unduly prejudicial
to include this ground in draft Regulation 4. Any person
who remained mentally ill at the time of application would
fail the health requirement. It is not clear why any
other person who came under draft Regulation 4(a)(ii)(C)
should automatically be taken to be not of good character.

Draft Regulation 4(a)(iii) provides that a person is taken
not to be of good character if the applicant has, in the
reasonable belief of the Minister, been involved in
activities indicating an habitual contempt, or disregard
for the law. It is not clear what this subparagraph means
nor what would constitute sufficient evidence for the
Minister (or his delegate) to form a "reasonable belief"
that an applicant has been involved in such activities,
The broad manner in which this subparagraph is currently
worded would seem to give the Minister an unreasonably
wide power to exclude a person from Australia. Unlike the
other subparagraphs in this draft regulation, which at
least require that a person have been convicted or
charged, this provision includes no such requirement.

I note that at the end of 4{(a)(iii) there appears, after a
semicolon the word "and". This does not seem appropriate
as there appears to be no further part to paragraph 4(a)
or subparagraph 4(a)(iii). The next provision appearing
is paragraph 4 (b). This paragraph also concerns me as it indudes
the same broad concept of "indicating in the reasonable
belief of the Minister, an habitual contempt, or
disregard, for the law.” In this paragraph, however, at
least the applicant has had to be convicted of an offence.
Nonetheless the wording of the paragraph does not give any
clear indication as to what sorts of offences would be
considered to warrant the Minister forming a reasonable
belief that the applicant had an habitual contempt or
disregard for the law.

Last remaining relative
Draft Regulation 9 deals with the definition of "last

remaining relative® for the purpose of concessional entry.
Subregulation (1) of the draft regulation deals with
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persons who have no relatives resident outside Australia.
Subregulation (2) deals with persons who have up to three
relatives outside Australia but who have no relatives in
the country where they reside. Paragraph (b) of
subregulation (2) requires that the person (and spouse if
applicable) have had no contact with any relatives outside
Australia during the period of 5 years preceding the day
of the relevant application under the Act. "Contact"
under this paragraph is not defined. Therefore it seems
that mere correspondence with relatives living outside the
country an applicant lives in (but not living in
Australia) may constitute sufficient "contact" to preclude
a person being granted concessional entry as a “last
remaining relative". 1In this circumstance, I believe
draft Regulation 9(2)(b) would have an unduly harsh effect
on an applicant.

Prohibition against grant of entry permit

It is not clear whether draft regulation 26{1)(b) dealing
with the prohibition on the grant of an entry permit to
some illegal entrants should read as it now does "not
being a person who became an illegal entrant because of
subsection 6(2} of the Act,.." or should indeed read
"being a person who became an illegal entrant because of
subsection 6(2) of the Act...".

Restrictions on re-entry

bDraft Regulation 36 seems to have been developed to
enshrine in regulation the Department's current policy of
banning from re-entering Australia, either permanently or
for varying periods of time, persons who have breached the
Migration Act while in Australia. Current departmental
policy is that persons who have overstayed their visas,
but left Australia voluntarily, are banned from re-entry
for three years and persons who have been deported are
banned for five years.

My Office has received a number of complaints from the
spouses of persons subject to such bans. The spouses are
all Australian citizens or resifents who wish to sponsor
their husbands or wives so that the couples may live
together in Australia. The department's current policy
allows for the ban on re~entry to be waived if an officer
so decides, after taking into account the objectives of
Australia's migrant entry policy and the merits of the
individual application including factors such as the
genuineness of the marriage, other strong compassionate or
humanitarian circumstances and the gravity of the offence
in Australia or any other evidence of bad character.

Where there is no strong evidence to indicate that a
marriage is not genuine and where the person who has been
banned has not been found guilty of any more serious
offence than breaching the conditions of his or her visa,
I have been inclined to believe that separation from one's
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spouse for three or five years is unreasonable. Spouses
have complained to me after the department has refused to
waive the ban in their wife's or husband's case. However,
1 have, thus far, had little success in convincing the
department to utilize the waiver discretion more
generously. It is not only the person banned from re-
entering Australia who is affected but also the Australian
citizen or resident to whom they are married.

I note that in moving to enshrine this policy in the
regulations the department has given some consideration to
the difficulties restrictions on re-entry can cause when
the people so affected have married Australians. However,
I note that while halving the restriction periods for
persons, such as the spouses of Australian citizens or
residents, the department has removed any discretion to
allow such person's into Australia prior to serving out
the ban as laid down in the draft regulation. Thus,
notwithstanding the existence of a genuine marriage, and
in the absence of any evidence of wrongdoing by their
spouses. other than breaching the conditions of their
visas, spouses of persons subject to restrictions under
this regulation, unless they leave Australia to join their
spouse, will be forcibly separated from their spouses for
periods from six to thirty months,

Grant of temporary entry permit to holder of visitor visa
or entry permit

Draft Regulation 120 lays down the criteria under which
the holder of a visitor visa or entry permit (other than a
working holiday entry permit) can be granted a temporary
entry permit while in Australia. Paragraph (d) of the
draft Regulation requires that the Minister be satisfied
that the applicant intends to comply with any conditions
subject to which the entry permit is granted. It seems to
me that the judgement required of the Minister or his
delegate by this paragraph is a very subjective one and
that if the paragraph is to remain in the regulations it
is most desirable that guidelines be provided to the
decision-makers if a fair result is to be achieved.

I note that paragraph (d) of draft Regulatiom 121 is
identical to paragraph (d) of Regulations 120, 122, 125
and paragraph (c) of draft Regulation 123. These draft
regulations degl with the grant of temporary entry permits
to the holdersgworking holiday entry permits, student
visas or entry permits and lawful temporary residents. Of
course, my concerns regarding these regulations are the
same as outlined above.

Processing entry permits

Draft subregulation 131(d) requires that the Minister be
satisfied that it would be unreasonable to require the

applicant to leave Australia before an application for a
further entry permit or a permanent entry permit has been
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determined. Once again a most subjective judgement is
required of the decision-maker with no indication as to
what will be considered unreasonable,

Waiver of health criteria

It is laudable that in draft Regulation 144 some provision
has been made for the waiver of the health criteria in
respect of applicants for some classes of visas and entry
permits. However, I note that the dependants of persons
who have applied under the Independent and Concessional
categories are not covered by this provision. Where, as
draft Regulation 144 puts it (in respect of some visa
classes}, "undue harm is unlikely to result to the
Australian community if the visa or entry permit was
granted®” it seems unreasonable that there is. no facility
to waive the health criteria, especially where the failure
to meet the criteria is not extreme or does not presage
high cost to the Australian community.

The points system and current experience

Bach paragraph of draft Regulation 146 specifies a
qualification for employment which correlates with a point
allocation set down in Schedule 4. Paragraphs {(a), (b},
(d) and (f) all require that an applicant have worked in
their usual occupation for not less than 3 years
immediately before the date of the application ( unless
some other period, has been specified by Central Trades
Committee or National Office Of Skills Recognition).
Paragraphs (c¢) and (e) are confusing in that they both
state the applicant must have worked in their occupation
either, if there is a period of employment specified by
CTC or NOOSR for the purposes of the provision -~ at least
for a shorter period immediatzly before the day of the
application, or, if no such period is specified, for a
period of not less than 3 years immediately before the day
of the application. It may be that the word "shorter® in
paragraphs 146(2)(ii)(A) and t46(e)(ii}(A) was intended to
be the word "that”™. This would make more sense and would
cover those situations in which the CTC or NOOSR
requirement for experience may be less that 3 years.

Under the current points system the maximum points
available for employment qualifications are 75. However,
without 3 years experience or the period specified by CTC
or NOOSR immediately before the date of the application
the maximum points available are 30. Apart from the
unreasconable effect such a stipulation is likely to have
on any applicant. with a break in employment, the emphasis
on current experience would seem to actively discriminate
against women applicants who have taken time out of the
workforce to have children. A woman might have 10 years
solid experience in her occupation. However, if she had
taken time out in the previous 3 years for bearing or
caring for children she will be unable to score more than
30 points. 1In a family where the wife is the more highly
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qualified partner this could well be sole reason for th

e
family's_fai}ure of the points test and so the refusal of
its application to migrate,

In previous informal discussions with the De artment

had been assured that the "new" points test ? which i:ethe
one covered by the draft regulations, unlike earlier
points tests, would be flexible enough to prevent people
being -substantially disadvantaged by breaks in their
employment. From my reading of draft Regulation 146 the
Department has quite clearly failed to achieve the
promised flexibility on this point,

Yours sincerely

D C Pearce
Commonwealth Ombudsman
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Administrative Law Section

A Section of the Law Institute of Victoria

Law Institute of Victoria, 470 Bourke Sln',:v. Melboume 3000, Victoria, A.D.E. DX350. Tel 9311 ipnil 5270
All correspondence; G.P.O. Box 263C, Melbourne 3001

Your eef Telephone enquines: When replying please quote:
L)
Ms R Mills Submission No..
Secretary
Joint Select Committee on Date Received &, VOV 891
Migration Regulations

Parliament House
CANBERRA ACT 2600 By Facsimile Transmission (062) 772067

Dear Ms Mills,
I refer to your letter of 1 November, 1989, and the enclosure.

The extraordinarily shoxt notice given by the Joint Select Committee
for comment upon the draft Regulations has made it impossible for
the Migration Committee to meet to prepare a considered response.
Accordingly, the Committee has delegated the task of comment to meet
your deadlines to the Chairman of the Migration Committee and Ms
Mary Crock, a member of the Committee and a former chairperson. I
am personally most disappointed at this apparent disregard for
considered expert comment upon such significant Regulations.

The Migration Legislation Amendment Act 1989 and the consequential
amending bills presently before Parliament, clearly only set the
parameters of the powers as to migration of the Commonwealth of
Australia. The execution of the Act depends entirely upon the
detail contained in the draft Regulations. Up until now the
Department of Immigration Local Government and Ethnic Affairs has

N carried out its functions pursuant to the Migration Act Ly
observance of ministerial policy.

The draft Regulations clearly fail to reduce current policy into a
statutory form. It was stated that the draft Regulations would not

- create new policy. However, all discretion has been removed by the
draft Regulations so that if the individual facts of a case do not
fit neatly into the narrow parameters set by the draft Regulations
then the case will fail despite its merits. Whilst thie may suit
bureaucratic “ease of decision making", the consequence will be a
system that is without logic let alone compassion. Given the very
hasty manner. in which consultation has been sought, I urge you to
defer rushing such important Regulations through the committee
process.
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The enclosed memorandum highlights the more glaring omissions and
errors. contained in the draft Regulations. The opinions expressed
in the Memorandum are those of its authors alone given that the
short time frame allowed by the Committee does not permit the matter
to be considered by the Migration Committee or by the Law Institute
Executive in the usual way. A more considered response will follow
in due course.

Yours faithfully,

oo Rde

Paul D.B. Baker, Erskine Rodan
Chairman Chairman

Migratioq Committee Administrative Law Section
Law Institute of Victoria Law_Institute of Victoria

405.931005
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P.16

p.18

p.26

wpublic interest oriteria® - sub-paragraph (e) applles
settlement. test to all but holders of “spouse" visa ~

all close family should be exempted.

uRemaining relative" = excludes from the exceptions,
relatives living in applicant’s usual country of
residence. This 48 unfair given oversll purpose of
position to reunite family - Onus is clearly on
applicant to show lack of contact with remaining family

menbers, wherever they might be.

Applications for Visas
reg 11(2) Discriminates against black South Africans
(3) Why do Turks get epecial treatment.

conditions that ¢an be placed on visas

reg 17(1)&(k) restricting change of status on any but
refugee (A) and (B) grounds - thia is too tight
exceptions muat be mada for other gpecial

compassionate/humanitarian eituations.

e e
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Prohibition against grant of entry permit
= sub regulation (1) should also apply to apecial

humanitarlan cases reforrad to at page 127 (reg 130)

- therae should be an cbligation on officers to notify

detainees of thelr rights under reg 26(1)
Reatriction on grant of permanent entry

rag 29{1)(1) & (3) too restrictive (sea comments re reg

17(4) (3) & (k)

reg 34(a) Statutory visitors - should be able to ramain
refugees, oy if suffer from genuine change of
circumgtances (i.e. red 130) ¢ould contravene ref:

convention (article 33}

Restrioctions on re-entry reg 36(1)(h)

Blanket and permanent exclusion 0f 8,12 deportees is
£09 lavish as many would have gll their family here.
There pugh be 8 dlscretion to reaident., This ig not

current polioy.

reg 38(3) balance of family teat - children whose
whereabouts are unknown should be discounted. This is

not pelicy.

reag 39 pretcribved non-cltizen - asaisted student - how

does thls work ye reg 1297

v

friowver e v, 1oL .

R e AR R S

28~

P.46 Xeg U prusuribed ehangs in oircumstancea shonld

pe4o

p.s2z

P 29666

inrlude general provision to cover other changae in

circumstanca lead up to cover personal hardship.

reg 40(a) k (f) - shouldn’t have to rely on Minister to
gazette. disturbances - this process may be too slew and
too prons to political decisions at tha expense of
humanitarian considerations (look at the US experience
- on fuphaaval" in E1 Salvadoc not the same as an

"upheaval® in Niocaragua).

Should be another catch all to dover othexr cases where

porson suffers detriment or misfortune.

rog 42 prescribed criteria for entry permita

sub req (31) certificates - regard should be had to the
circumstances of othar people reflected by deportation
of applicant. Again there should be a catch all

provision to cover any other relevant considerations.

Adoption Vima

reg 46 (a)(b) overseas yesldence not "gontrived to
cireumvent requiremant foy entry to Australia for
adoption®.

This is new and unnacessarily harsh,

reg 53-4 Former Australian citizen permanent residence
- this in fact, save for requirement of sponsorship and
assurance of support for people who don’t meet the
public interest oriteria.

RTINS TN
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p.66

p.92

P.96 = 99

p.99-101

p. 102

p.104

p.102

[ TEL: £1-2-£02-5270 U llezd 1020 u.une raus
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p.81-2 reg 72 Family Relationship Visa

- very restriotive - can’t ¢ome out to learn english,

nust stay with relative.

Expatriate Viea

= the Spouse of a person working near Australia for a
Conpany bassd in or dependant on Rustralia. How is
“raspectability” of tha international company to be

dotermined?

Different types of tourist visa and visitoer (other)

visas is this all necessary?

reg 94 "Australian Requirement Visa"
Row will this work in circumstances other than

prospectivo marriage? For business purpoges?

Why the neaed for different olasses of return visa?
Division 3. Why the sunset clause at rey 1007
bivision 4 ~ speoial cases

Transit visa reg 111

now have to mewt public interast and health criteria

for the tranmit visal
adninjstration and could be a gnurce of oonsiderable

It will involve a lot of

injustice {.e. do We rofuse to transit a sick patient

on route to somewhere 8lse? Compars skills transfer

policy.

L

T

SHETUTE ar g,

$.102

p.113

reg 111 Border Visa

~ unly avallalle to parmanont rasidents.

This is ridiculous - what about the people we currently
1ot in who hava the wrong visa or no visa through an
administrativa mix up?

Emevrgenny T.F.P. & P,E,P, ~ this is good.
Extensions to further T.E.P,’s for people in Australia.

Visitors (general)
reg 120 - oan get extension on stated grounds

- can apply for employer nomination or
retirament E.P.

= can become a student on stated grounds and
approval of Minister for Employment!
reg 121 Workling Hollday Maker
= can extend on stated grounds.
= can apply on employment nomination grounds.
= can become student on stated grounds and

= “ghow" exceptional reasons "for grant of
pormien,

reg 122  Students

=~ can extend with pormission of Minister ¢f Education
or NIDAB

- o¢an begonme visitors

~ omploynment nomination in special cages (this is more

1iberal than the present policy.)
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reg 100 Trainee (non formal) English Language
- can oxtend
= oan become visitor

- gan become student

p.94 reg 102 Prerequisite Entry Permit

*

]

p.108

p.111=3

i

ror illegals
must be an applicant for change of status under 8.112p

who does not hold a T.R.P. valid for the purposes of
$.112D

can apply for a prarequisite entry permit {f @

A, Current T.E.P. is not operative because of an
administrative error or

B. The Minister is satisfied that it would be

unreasonable to not go grant.

Border entry permit
Again only availaple to permanent residents.

req 116 ~ Rofugee A (rectricted)

- Has yefugee atatus but no T.E.P. and permanent
residency is appropriate.

reg 117 ~ Refugee B (rostricted)

Hes refuges status but where Ypermanent residence is
not appropriate”.

reg 118 = Refugee € (restricted)

Has T.E.P. and has claim of substance to be granted
refugee status

4INST vTe gF yie,

p.113

p.122

p.124

TEL: B1-3-Blz-po /0
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req 119 - Refugee D (restricted)

Doas not have T.E.P, but has claim of substance for
refugee status.

What is the aignificance of different categories? why
are thay neceded?

Grant of T.E.P.’s to persons in Australia.
reg 220 Yisitor (excluding working holiday-maker or
donmastic)
~ ocan get T.E,P, if original visa an entry permit not

restrioted rve: change of status while in Australia.
reg 121 Working holiday makers
can get T.E.P. if original visa etc not restricted etc
and spocial gkilla
rag 122 studenta

123 0

req 125 - T.E.F. to lawful temporary resident
~ visitor
-« Temporary resident
«~ Student

reg 126 - Family Unit Entry Permit
to join family member who are extending stay

T.E.P. is prorequisite to permanent entry parmit

reg 127 - Extendad Eliglbility (special cases)
« Open to T.E,P. holders but not visitors or illagals,
« gince arrival has married.

-~ has been homosexual partner for 30 months of an
Australian.



1,127

p.132

Homosexual wuley parmis
(excludes visitors and illegals) = no time reguirement

- What is aifference between 127 and 1287

re 129 - Bxtended oligibility (family and sconomic)

« no requiremant of legal atory for dependant children,
whers parent dies, aged parents (after arrival) or
person who becomes grotermclnl farily member after
arrival because of health back home eto

holders of T.E.P. can get T.E.P. on economic grounds

reg 130 Pxtended eligibility (other) entry permit.

T.E.P. for people suffering from national dissster -
attompts to categorise compassionate and humanitarjum
cades grossly inadequats. There must be a catch-all
provision to pravent gross injustice - If not, thete

should be at least an amnesty before proclamation,

Division &

change of status to permanent resldent (8.1120).

reg 138 Refugea (after entry) entry permit
- regettlement is in best interest of the applicant.

Immigration Advice and Rights Centre (NSW)
Public Interest Advocacy Centre
Refugee Council of Australia, Inc.

8 Now.. &
Dr Andrew Theophanous Date Re'»""'0"--?/‘ o2
Chairman
Joint Setect C itlce on Migration Regulatt
Parliament House
CANBERRA NSW 2600

7 November 1989

Dear Dr Theophanous,
Attached please find the d resp of the abo d organisations to the draft Regulati
being considered by your C We appreci ity to have some input to the

p the
Comunittee's deliberations before it finatises its views and?resents them to the Minister.

We trust you will also appreciate, however, that our comments are unfortunately limited by the
unreallstic imetable set for this important project. ‘Two and a half working days (during which the
test of our service delivery must continue) is hardly sufflclent time to present fully constdered comments
on such complex Regulations.

In keeping with your C ittee’s Terms of Reft we have confined 1 imarily to
idi p g 1 y 41 1,

dentitying where the prop {ons depart from current and announced p‘olides of the
Department as at 1 June 1989, or where they may be ultra vires the powers granted under the Act.

We have also addressed our minds to the second part of your brief, i.e. the extent to which the draft
Regulations are likely to achieve the goals of these policles, It is with regard to this latter

consideration that we believe our p 1s for we have first-hand
knowledge of the adverse that can unintentionally flow from poorly-designed policies or
from inadeq toimp policies.

We would ask that our attached comments be read in the context of several general concerns we have
regarding these draft Regulations.
(1) Unnecessary Complexity

One of the underlying motivations behind this total overhaul of the Migration Act has been the
destre to creale a more "user-frlendly” package of legislation. An important part of the

Government's aim is to ensure that people who are subject to immigration law, or who ad
that faw, know thelr entitlements and responsibilities in order to facilitate a two-way
compliance,

it is therefore most regrettable that the proposed schema is excessively complicated in its
and that thiy problem 1s exacerbated by a deficlent system of cross-referencing.




Despite our considerable know! of fon law and pollcy, we had great difficulty in

“tracking” the Import of different mdom of the Act and Regulations on a class of visa-holders or
applicants. We therefore have grave doubts that the ordlnary person” will be able to unravel
the schema to such an extent that they will be able to competently act on their own behalf,

{2)  Need for competent and free Advisory Services

It is with this in mind that we call on the Committee to make a strong plea fo the Minister to
fund comp d, non-profit advice and assl services for appli

While the Minister has indicated his willingness to consider such an initiative, his view s that
the Government should walt 12 months before making s decision, Wi!h xe.-.pect we submil that
such a "wait and see” approach is und and will be counter
fairness in the system.

¥ ©

It is already manifestly clear that people require assistance In their dealings with the
Department and that the new schema will, If anything, increase this need. Those who are well-
off and well-r d will continue to buy this assistance fro tawyers and agents,

h g the new p of the appeals system whlch will prevent these
professionals from represenung their clients in person athearings. The poor or badly~connected
will continue to provide fertile feeding grounds for incompetent and unscrupulous agents, The only
way to breok through this Inequity impasse is to provide a range of govemment-funded services,
which are independent but also acc for the quality of their work.

(3} Serious Omlsslons In the Draft Regulatl

Another goal of this new package is to enhance conslstency in decision- -making by codifying or
providing guidclmcs for the exerchse of discretlon. It Is therefore both worrying and surprising to
see glaring gaps in the draft Regulations in important areas such as deportation, assurances of
yupport, and the operation of the Immigration Appeals Tribunal.

We submit that the Committee must have access to these proposed Regulations if it is to be able
to carry-out its Terms of Reference.

In conclusion, we emphasisc that our attached c are preliminary and i plete due lo the
absurdly tight timetable. We can only hope that the Committee does not allow itsclf to be likewlse
constrained in fulfilting {ts important task. If this requires delaying the implementation of the new

package, we urge the Committee to convince the Government to do so.

Yours sincerely,

George Masri
(on behalf of the Immigration Advice and Rights Centre)

o R

Ken Rivett
{on behalf of the Refugee Council of Australia)

Bt

Betty Hounstow
{on behalf of the Public Interest Advocacy Centre)
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MIGBATION REGULATION:
PART | PRELIMINARY
REG 2(1) INTERPRETATION

“aped dependent relstive” - This definition differs from
existing policy, which is found in paragraph 8.10 of the Migrant
Eniry Handbook, in a number of ways:

eThe definition in the Migration Regulations reads "has been
dependent” whereas the existing policy in paragraph 8.10.1 reads
.. "wholly or largely dependent”. The regulation definition seems
o be a stricter test and should be adjusted to reflect current policy

*The defmution in the migration regulations requires that the
relative be dependent for "not less than 3 years”. Whilst this is
normally the case uader existing poficy, it is not always so.
Discretion exists to consider cases where there has been a lesser
period of dependency. Paragraph 8.10.2 of the Migrant Entry
Handbook states “... situations involving a lesser period may be
considered where compassionate circumstances exist.”

sThe derinition in the regulation requires the relative to be nid
anougi o he'grapted an age pension under the Social Security Act
¢, ¢l vears and over for ¢ woman and & vears and over for a
iean. This i3 current policy according to both the Migrant Entry
Handbosk at paragraphs 3.27.2 and 3.27.10 and . Integrated
Departmental [nstructions Manual, Grant of Residence Status, Vol 1,
oS \ged Parents of Austrahan citizens or holders of permanent
entry

However. the Grant of Residence Status Manual Section 5.
paragraph 3.1- 3.1.3 allows for a partner under the 'aged parent’
categary lo become a cesident if he or she is “marginally below
tnormally within five years) the minimum age. At paragraph 3.1.2
those more than marginally below the minimum age may be
constdered Therefore in nrder to be consistent and fair the
regutation definition should altow for ar least those marginally
below the minimum age 0 ne constdered as aged

Further. there should be discretion tu allow those below retirenent
age to be considered as aged dependent relative where special
circumstances exist.
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¢ Changes to the definition of relauve in the Regulations isee
below) have also changed the policy relating to aged dependent
relatives. For example, under current policy it is possible to
sponsor a great aunt or uncle who fits the criteria as an aged
dependent relative. This is no longer possible. This definition
and/or the definition of ‘relative’ should be changed to reflect
current polcy.
" - The definition in the Migration Regulations
differs from existing policy in that it doec not mclude hall‘-brather
and sisters. As paragraph 3.27.9 of the

states “refative” includes relationships by blood (inctuding haif -
brothers or sisters, i.e. persons having one parent biologically in
common). A similar definition is found in the IDEM. GORS .

Val 2, No 2 Family Unit and Dependency section. The regulation
defingtion should therefore specifically include haif-hrothers and
hali-sisiers 1n order to rellect exssing policy.

"custody"” - The definition in the regulation seems to be a new
definition not to be found in the Migcant Entcy Handbook or the

dependent” - The definition in the regulanon differs sugml)'
from the dennition of “dependant” tn the

para 47 Instead of the dependent being wholly or subslamxallv
dependent . as the Migration Regulations states. the Migrant Eniry
Hapdbool states that the person be enticely or mostly reliant’
upun another pecson.

“dependent child” - The definition of dependent child in the
Migratiop_Regulaliops ditfers shghtiy trom that tound int Mjgrant
Entry Handhook para 47 2- 477 and the Grant of Resident
s dotegraied Deparymenia)_Insiructions Manual Family Unn
and Lependency 4.2 - 4.5. The regulatiun definition omits the
follos ing. which is to be found in both the Migrant Entry Handbook,
and JDEM GORS

An unmarnied child over 18 vears and under 21 vears
heing o the famdy home i considered prima facie
dependent and part of the family unt A clasm that the child
¢ NOT dependem should be tesied

Although stricily speaking this part of the definition may fall
within the regulation definition under the paragraph (b). it seems
that it 1s now likely to be more difficult for a child who is over 18,
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but sl living at home. 1o prove dependency. Therefore. it seems
there has been a shift in the direction of policy in this area.

Further, the requirement under (b) (ii) of the regulation definition
refering to "wholly or substamially under the custody seems
to be another shift from existing policy. Both the

Handbook at 4.7.4 and the JDEM GORS Vol 2, No 2 "Family Umt and.
Dependency” at parargraph 4.4, envisage situations where the

chitd who is living away from home, for exampie (0 pursue studics;
may be dependent notwithstanding the lack of daily care and
control of that child. The existing policy at paragraph 4.7.5 of
Migrant Entry Handbook for example states that the cuitural
attitudes could also be significant in assessing claims of
dependency for those over 2] years. No such provision seems to
be allowed for in the regulation defsnition. 1t would de difficuit in
many cases to prove that the parent has “contro!” of a chitd over 21
vears although having regard to cultural, financial and other factors
the child may still be dependent. There is no need to retain part
{b) Lii) of the regulation definition.

“orphan” - The definition of orphan in the regulation differs from
existing policy Which istound in paragraph &.4.1 of the Migrant
Entev Handbook The exisuing policy at paragraph 8 8.1 provides
for migration of orphaned unmarried children when they cannot
sausfacwrily be cared fur in the home country and.it s in their
hest aterests to enter permanently into the care of relatives i
Australia.  The regulauon delimtion seems harsher, It dues not
iakie inio account situations where entering into the care of
Australian relatives may be in the best interests of the child, even
it an individual or institution elsewhere 1§ capable of taking care of
the child and witling to do so, Further. the regulation definttion
relers only 10 a0 ndividual or institutton capable and wiliing to
take care of a child [t nolonger specifies that such care should be
satisfactory . The definition should be changed to reflect current
policv.

orpha tive” - The term usually resident which qualifies
the Australian citizenship requirement seems to be a totally new
provision The exisung pohey as set outn paragrapn (7 3 ) a the
Migrap Empy Hagdbuok requires the sponsor o be either an
Austratian citizen or an Austratian resident fawfully and
oermanently reswdent in Australia tie. permanent resident).
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Changes to the definition of relative * in the regulations (see below}
have also changed the policy relating to aged dependent relatives.
For example, under current policy it is possible to sponsor a second
cousin or great neice or nephew who {its the criteria as for an
orphan relative. This is no longer possible. This definition and/or
the definition of 'relative’ should be changed to reflect current
policy.

“public inlerest criteria” - The "public interest criteria” when
examined as a whole is effectively a new requirement. Under
existing policy “public interest criteria” falls into two broad groups;
firstly. those which relate to all applicants. namely health and
character, and secondly, those which relate to specific types of
applicants, such as guidelines to determine the weight to be given
to previnus breaches of Australian tmmigration law and gutdelines
relating to Jahour market considerations See paragraph 3.13 ~
3.15 of Grant of Resident Status, Integrated Deparimental
Instructions Manual: Vol 1, No 1, General Processing Procedures.
Clearly the regulation definition of public interest is substantially
different from such existing public interest policy.

More specitically, there are further concerns with various
provissons of this definition.

ebebts 1o the Commonwealth, Secunns 214 and 21B of the
shieratjun Legislation Amendment Act_ 1989 and paragraph 3.26 of
the Migrant Entry Handbook refer o debts to the Commonwealth
as relating only 1o debts for deportauon or detention, Paragraph (b)
of the public interest criteria speaks of outstanding debts tc the
fommonwealth. without specyving the kinds of debts mvolved
Thi= could be interpreted tn include debts s relation to social
securyy health or 1axayon i1 so 1t s clearly an expansion of
existine or announced policy, The regulation definiton should be
more precise when referring 1o debts to the Commonwealth . so
that it iz lear they are limited to costs of detention and
deportation.

s Repayment of debts A further change in policy under this
provision s the proviso that the Minister be satstied that
appropriate arrangements have been made for payvment of
outstanding debts, This proviso seems 10 have replaced existing
policy, as stated under paragraph 3.26 of the Migrant Eniry
Hangbook, that the debt can be waived where it is recoverable
(pursuant to section.70c of the Audit Act 1901 or where urgent or
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compassionate circumstances exist. Such discretion should remain
under this provision,

eUnder paragraph (c) of the regulation definition terms such as
“involved” “activities disruptive to", "violence threatening harm”
and "Australian community” may be interpreted so widely so as to
exclude many potential migrants. Especially vulnersble are
refugee and humanitarian applicants. Such a provision is likely 10
cause much inconsistency and uncertainty in decision-making and
as such likely 10 create much litigation. Apart from the problems
and danger in interpreting such terms paragraph (c) does not
reflect existing policy and should therefore be removed.

[n order to be consistent with existing policy paragraph (e) shoutd
inciude provision whereby children under 16 are excluded from
such settlement assessment Children tn ths case should include
chiidren for adapuon and orphaned unmarried children. See
chapter 7 of Migram Enicy H .

eApart from this, paragraph (e) differs from existing policy on
settlement assessment as it introduces terms such as "undue
personal difficulty” and "without imposing undue difficulties or
cnsts on the Australian community  Such terms were not used 1n
the Migrant Entry Handbook section which deals with settlement.
assessment 'i.e. paragraph 14 41 Further, such terms are fairly
bruad and run the r1sk of beng nterpreted o broadlv and or
inconsistently thus potentiallv leading 1o inconsistency in decision-
making and much litigation.

“relative” - This definition 15 more restricive than the existing
definntion of refative which 1s to be found at paragraph 3.27.9 of
the Migrant Eniry Handbook  according 1o this delinition relatives
are those related

¢ by blood iincluding half ‘brothers or sisters. ie. persons
having one parent biologically in common)

sby legal adaption provided the adopuion taok place before
the adoptee reached !B vears of age by marriage. 1e in-law,
oniy while the marriage giving rise W the retauonship 1s
evisience ¢nd the partners are fiving together ia blood link
with one pariner’.

by marriage with.no blood link, (ie. step-refationships
resulting from re-marriage but only where the persons
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concerned are clearty integral members of the one family
unit or (for the purposes of sponsorshtp) have been 5o in the
past for a substantia) period,

By changing this definition, the policy relating 10 aged dependent
relatives, orphaned unmarried relatives and special needs relatives
1s changed

The definiuon of “relauve* under the regulations should be
widened to include the above circumstances,

“special need relative” - . As noted above, changes {0 the
definition of “relative” in the migration regulations lmits the type
of relative who may be sponsored as a "special needs relative” in
wavs which current policy does not. linder current policy, it 1s
passible 10 sponsor relatives such as second cousins or great nieces
or nephews, Under the regulation definition. this is no longer
possible. This definition and/or the definition of "relative” should
be changed

“sponsor” - The definition of 'sponsor” in the regulation is slightly
duferent to ensting policy The regulation definstion makes no
provision for under 1R vear olds to sponsor Paragraph 17.3.1 of
the Migrant Entey Handbook effecuvely allows for under 1R vears
old Lo sponsor sp limted accumstances 14 states 1o the rare
mstance where a nynor child .. seeks to sponsor the adnussion of
parents lor | in the case of an orphan under guardianship of the
Minister .. another close family member capable of assuming
auardianship! and the reunion in the home country is not practical.
a spansorshep trom a responsible adult resident ar voluntary
agency tndged on the child s hehali mav be considered ™ This
sareguard of allowing children under 1% vears of age 1o sponsor in
celauves in certain circumstances taibeit through sponsorship from
a responsible adult resident or voluniary agency! should be set out
m the regulation definition.

Reg 3 & Reg 38.1 “balance of Family test” - Under current policy
there 15 discretion to waive this test where “grave injustice or exceptional
hardship to the applicant woutd accur if the test was applied.
tparagraph 8 6.7 of the Migrant Entey Hapdbook 1. These Regulations
should be changed so this discretion is retained.

7

Reg 4.Good Characier. - The delinition of good character seems 10 be
broad and incorporates provisions which are not found in existing or
announced policy.

«At 4(a) (ii) of the regulation definition there has been a departure from
existing faw and policy and found at section 16(() (¢} of the Migrant Act
1958 and paragraph 6 5.2 of the Migrant Entry Handbook. Both the
policy and law refer 10 a person who “has been convicted” or "has been
charged”. The inclusion of the phrase at some time" before "been
convicted” or "been charged™ clearly changes existing law and policy by
making it too broad. The regulation definition may cover those persons
who have had convictions quashed or who have been pardoned. Surely
people in such situations would not be treated the same as those who
have been convicted or charged of a crime. A further charge in policy
and {aw created by the mclusion of the phrase "at some time " 1 that
penal certaficates may he scught for a period bevond 10 vears as
presently exists

o4 person may be found not 1o be of good character, according to 4(b) of
the regulations, if he or she has ‘at some time been convicted of an
offence ... in circumstances indicating, in the reasonable belief of the
Minister. an habitual contempt, or existing law or policy.” Sucha
provision causes a number of problems Firstly it 1s difficult to see how
being convicted of an offence could indicate habitual contempt or
disregard for the law  Surely it would require being convicied of a
number of offences  Secondiv the test for indicating habitual contempt or
distegard for the law (i.e 10 the reasonable belief of the Minister) is
clearly inadequate, It is for oo uncertain and broad with the potential of
inconsistency in decision-making and unfairness.

¢ The good character provisson should afso inciude provision simifar 1o
existing poiicy found at paragraph 6 5 6 of the Migrant Entrv Handbook so
that the lotlowipg considerations are taken inlo account:

- the nature of the offence
how old the applicant was when the offence was commitied,
the applicant s record since
how many offences were committed,

Reg t3. Insub-regulation ) 312+ tems x and v and stems A and B in
seheduie 2 ao nol exist

Ren. 18, Mandatory conditions for grant of visa, See comments in
relation 10 scheduie 5.



; : it. 1n sub reg 25i2} reference is made
toitems X 10y and o items A to B in Schedule 3. These items do not exist

Reg 23. Grant of entry permit. In sub reg 25(2) reference is made to
items x to y and to items A 1o B in Schedules 3. These items do not exist.

Reg 26 (1) This regulation introduces provisions which do not refiect
exisiting or announced law or policy. It 1s much more restrictive.

1 appears 1o mean that no illegal entrant (except those with refugee
status) can be granted an entry permit if they are arrested an fail to
lodge an application within 2 days or they have been an illegal migrant
for for than six months. As a consequence, no illegal eatrant will be able
to apply for permanent residence after they have been in Australia for
s1x months

There also seems to be an annmaly between sub-regulation (1) (a) and
sub-regulation 1(b1. Are these provisions to be interpreted to mean that
someone who has been in illegally in Australia for more than six months
will still have two days grace in which to lodge an application if they are
arrested? If so, why should a person who has been apprehended be'in a
more advantageous position 10 a person who, because of genuine changes
of circumstances and would have otherwise been entitled to residency
status ts unable to make an application for residency because they have
been illegally 1n Ausiraha Jor more thanp 6 months.

e

ub reguiauon 2601 pav water down some of the draconian
daiory deportation provisions of the Amendment Act, there should
be further safeguards for those who have a genuine case for change of
status Such 3 safeguard may be a requirement to inform all jllegal
entrants arrested of such a right to make an application for an entry
rermit and to aliow them reasonable access to advice and assistance.

The prohibition against grant ol an entry permit as setl out in sub section
2611b) is particularly harsh and radically departs from existing law.,
policy and practice. The present sitvation is that where an illegal entrant
sausfies one or more of the legal preconditions, his/her application will
then be considered on its merits no matter how long they have been
tifegalfy 1n Australia (I their case has mertt, they are then 1ssued a
temporary entry permit. so they can meet this legal pre-condition for
change of slatus

G r_m.){_&z uieng_e_mmum;gmménarmu_aUn_try_UmJ_um
Voi 1. Sumber 1 (General Processing Procedures) 3,11, which states:

q

If. in the case of the sub sections 6 At L Hci(d) and tel, the applicant meets
the category criteria, but does not hold a vatid TEP, then the decision
maker has a broad discretion under the Migration Act ($7)2, whether or
not 10 grant a TEP and thus to enable the applicant to satisfy S6A(1).
Thus failure to hold a TEP does not in itself mean that an applicant will
automatically fail to satisfy S6A(1). In reaching this decision, the decision
maker 1 bound only to take tnto account the broad public interest
criterta. In the case of S6A(1 nd) the decision maker has a similar
discrelion to avthorise work.

The document entitled "Applications for the Grant of Resident Status from
persons who are illegally in Australia and who are married o or in a de-
facto relationship with an Austraiian citizen or resident” - which was
issued by the Resident Status Section, DILGEA, Sydney, April 1988, also
specifies circumstance sn which illegal migrants may be granted
permanent residence no matter how long they have been illegal.

Further. the Full Federal Court decision in Tapg v The Minister for
5 {17th October 11985), which dictates

Immigration and Ethnjc Affairs
existing policy and law, found inter alia that;

Inflexible insistence that an applicant satisfied the pre-
condition of section 64 111 (b)of the Migration Act must leave Austratia
and make an application 10 re-enter Australia from overseas 1§
inconsisient with the intent and operation of sections 6 and 6A of the
Migration Act

. Applicants who satisfy the pre-condition in section 6A (1)
b} of the Migration Act are entitled to have their applications considered
~n the merits.

searsy the & minnth imutauer which 1s intraducec ie the regulaton ts an
avempl to depart tor the spirit of such a deassion Thas s so
fotwalbstanding that the legal une pre-condition Sor all change of status
pravisions under the Ameodment Act will be that the applicant be a
hoider of & valid temporary. entry pecmit, Clearly existing policy allows
far an apghecant who would otherwise come within the scope of the
change of status provisions, but for the fact that he or she does not hold a
valid temporary eniry permit to apply for a temporary entry permst
coneurrently with ap application for resident status

Sub-reguiation 121 shuuld also at the very feast apply to apply 10 specral
humannarian cases under regulation 130,

If this Regufation is introduced it will mean great hardship to some
people, including citizens and permanent residents of Australia. For
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example, people married or in genuine de facto refationships with
Austratian citizens or residents may be separated for considerable
perivds of time. These couples may have children who are Australian
sitizens, who would be also be separated from one of their parents for
conziderable periods of time. If these individuals are denied the
Opportunity to-ledge permanent residence application, both they and
their Australian partner and any children of the refationship woutd suffer
emotional hardship. Another example of peopie likely to suffer
unreasonable consequences is individuals who come to Australia with
their patents as young children and grow up-in Austratia. These
inhviduals become absorbed into Australian society and may have great
problems adjusting to living in their parents country of origin. Further,
they became illegal immigrants through no fault of their own: It would be
sxtremely harsh te deny these people an oppertunity to lodge an
2ppieation 10r parmanent restdense

Further, aithough this regulation spifically excludes people who already
havz refugee status,

* part (a) of this Regulation states that no entry permit may be granted if

an applicant an'ested under 53¢ or 39 applied for a permit over two days

2fter their arrest, unless the the individual has refugee statvs The

‘M-v'dual could presumably apply for retngee status at any stage while
SIRAET ATTESE

WD 1 undlear i1 nosens that

¢zal entrant of they fit 11A{1) or

"'llmonc ¥, li& t.w' m“. nove provided misleading information
2 rawds ibs in: .Lm 43 this wwuf

example 11, hecanse of deemung

retropectivery, we belteve 1t

¢ reflect carrent policy and wounld

th strong humanitarian cases. It should
rroceduarss and Criteria for

states fparagraph 196} "In feost cases 2

on flesing from paersecution will have arrived with the barest

10 avran ynthont persenal Joevenents
I VT peraonzl Joevgenis

3 lu-‘gcl.l‘ STatus 15

1nsindad a8 it w

€ .ch' mdmduai.,
2 1

rebation uf B2 pb) g8 corrmct, ot fuli

muzieading miarmation o obtain a Visa of enury permit

4, 4id net apply for an entry permit within 6 months of becoming

iisgal, (an nolonger be granted a temporary permit or permanent entry
-errif, (unless they are granted refugse status).

v That a person

g

1. in the case of the sub sections 6At1)cild) and te). the applicant meets
the categary criteria, but does not hold a vatid TEP, then the decision
maker has a.broad discretion under the Migration Act ($7)2, whether or
aot to grant a TEP and thus to enable the applicant to satisfy S6A{1),
Thus failure 10 hold a TEP does not in itselfl mean that an applicant will
automatically fail to satisfy S6At1). In reaching this decision, the decision
maker 1s bound only to take into account the broad public interest
critersa. In the case of S6A(1 1d1 the decision maker has a similar
discretion 1o authorise work,

The document entitled "Applications for the Grant of Resident Status from
persons who are llegally in Australia and who are married to or in a de-
facto relationship with an Australian citizen or resident” - which was
issued by the Resident Status Section, DILGEA, Sydney, April 1988, also
specifies circumstance 1n which illegal migrants may be granted
permanent residence no matter how long theyv have been illegat.

Furmer the Full Federal Court decision in Tang v The Minister for
s (17th October 11985), which dictates
existing policy and faw, found inter alia that:

Inflexible insistence that an applicant satisfied the pre-
candition af sectian 64 (11 b+ of the Migration Act must leave Australia
and make an application. to re-enter Australta from overseas 1§
tnconsistent with the intent and aperaiion of sections 6 and 64 of the
Migration Act

Applicants who satisfy the pre-condition in section 6A (1)
th)of lhe Migration Act are entitled to have their applications considered
an the merits.

‘leary the b mnnth imtauer seich s jatrogducec e the regulation s an
avemp 1o depart lor the spirn ol such 2 decision This 1s so
aulwithstanding that the legal one pre-condition [or all change of stalus
provisions under the Amendment Act will be thal the applicant be a
holder of « valid temporary entey permit. Clearly existing policy allows
far an apphicant who would otherwise come within the scope of the
change 2f status provisions. but for the fact that he or she does not hold a
valid-temporary entry permit to apply for a temporary entry permu
concureentiv with an application for resident status

Sub-reguiation 2+ should also at the very least applv to applv to spectal
humannarian cases under regulation 130,

If this Regulation is introduced it will mean great hardship to some
people, including citizens and permanent residents of Australia. For
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example, people married or in genuine de facto relattonships with
Australian citizens or residents may be separated for considerable
periods of titne. These couples may have children who are Austratian
sitizens, who would be alse be separated from one of their parents for
considerable periods of time. If these individuals are denied the
opportunity to lodge permanent residence application, tboth they and
their sustralian partner and any children of the relationship would suffer
emotional hardship. Another example of people likely to suffer
unreasonable consequences is individuals who come to Australia with,
their parents as young chitdren and grow up.in Austratia. These
individuals become absorbed into Australian scciety and may have great
problems adjusting to 1iving in their parents country of origin. Further,
they tecame illegal immigrants through no fault of their own. It would be
evtremely harsh to deny these peopls an opportunity to lodge an
FpRiteation for permanent residencs

Further, although this regulation speifically excludes people who already
have refugee status,

* part (a) of thiz Regulation states that no entry permit may be granted if

an 2pplicant arrested under £38 or 39 applied for a permit over two days

after their arrest, unless the the individval has refugee statvs, The

‘mwvidnual conld presumably apply for retugee status at any stage while
351 ATTRSH

it PrOVIRICN 1F Bndiedr 0T st nans that
may be granted i an itiegal entrant of they fit 11a(Dor
afatons (14 ¢ srevided misleading information
. < .
ERR I g Ve uAl + applande itg intivsrin 33 this wul
atton o <4 travel

i ampls %¢ of deenung
poled retropectively, we beftews it
a% it would not reflsct current policy and would

C o Frovednares and Criteria for
3%ates iparagraph 160} "In most cases 2
ton will have arrived with the barest

rlv cunan wmthtnt nersenal Jectmanne
; VY peraenal

Erirdnt s Correct, ot fuliows that a per

g miarmation b obtaim a visa or enuy parmit

and, G18 1ot apply for an entry permut within 6 months of becoming

£330, Lan 0o longer be 2ianted a inporary permit Or permanent entry
s

permit, funless they are granted refuzes status).

TIus is of concern. Currently, many people who apply for refugee status
are not granted temporary entry psrmits, if already iliegal, or extensions
to existing temporary entry permits if not. In other words, these people
are technically illegal entrants. If their applications for refugee status are
rejected and they did not obtain their visa or entry permit through the
uge of musleading information, they CANNOT be granted permanent
residence, even if they have strong humanitarian cases, because the
processing of refugee cases often takes overs 6 months.

Reg_30 Mandatory conditions for grant of entry permits

Se< comments in relation to schedule 5.

Reg_34 Conditions 1n conneciton with grant of temporary entry
permit - statutory wisttor

3Ub regilation (a) is far wo restricnye and departs from existing policy
at the very least refugees, or those wiho have strong compassionate or
hutnanitarian grounds sheuld be able to seek residency. Often changes in
Srdumetnl.eg after arrval in Austratia may make returning to country of
~o1gin or last residence dangereus.

Reg 35 Notice of decision on application for visa ot entry
permit

Th S PEBULE b HMae I A deasiin are tally inadequate
Zafeguard W waive thess notice requiresnents 1n special circumstances
2nouid at least e includsd in the regulations,

Reg_3b Restrictions on Re-entry

stont with exsting pohicy
Loredsed bY paragraph L2522 higration Entry

codult. Of particuler con.ern ie the orarmssion of the discretionary

ef Wwaive restrictions on re-entry, In refation to students

gravh 325 of the Migran! Entey Handbook allows for waiver whate

st 2 Arderend (e inariaaal Case

15 relation wother cases the mertts of mndividual cases are considersd
having regard to factors such as:
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. a genuine refationship with an Australian resident or citizen (e.g. spouse)

evidence of dependency on an Australjan resident or citizen (e g. aged
relative).

Impact on a refative resident 1n Australia if entry is denied {e.g. special
need relative)

sienificant economic benefit b Austratia resuiting from approval (eg
substantial business migrant).

sther strong compassionate or humanitarian circumstances.

ravity of offence 1n Australia or other evidence of bad character *
tparagraph 1.2 % of Migrant Entry Handbook)

1t 1s important that such discretionary provisions are reflected in the
regulations. Total waiver may be-appropriate in some cases.

Another area of concern and radical change in policy involves the totat
riction on re-entry for those deported in refation to the commission of
me or on serurity grounds (see sub-regulation 3% (1) (b)) Atthe
wory loast there should be discretion to waive such restrictions in cases
e SLONS LD o aronnds et

isa The requlation in relation W formet
g poliey as o

nes WILh me oiher
N be amsnded so that only
Wi0Se @ onetme Viability is m doubt shovid seek sponsorshiy
sutan\.e of support. To extend it t those who 4o not satisfy the
Ciatsiect onterta s o charge euielng policy. Ses paragraph 11.2

t Entrer Hage

- s : t Clearly such . public

Lility est under

St

roragraph 11.3 9 of the Migrant Entry B ardboo,.
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Reg 57. Retirement visa: Regulation 57(b) which relates "where the
applicant intends to settle in Australia” differs from existing policy as
gapressed by Policy Control Instruction No. PC 1547, The existing policy
relates to applications for "temporary residence as an extended stay
retiree”. Clearly the regulation requirement of "intends to settle” is
contrary to “extended stay”and therefore should be omitted.

Reg 64 Working holiday visa: Regulation b4 15 slightly more
restrictive than existing policy as it omits the possibuity of applicanits
from countries other than United Kingdor, Canada, ireland, Japan and the
Hetherlands from applying for working holiday visas. Paragraph 12.1 of
the Temporary Entry Handbook, Part 1, Visitors and Temporary Residents
allows for applicants “from other countries whose entry would be of
sonsiderable mutual advantage and who are applying in their countries
2t ettazenshiD may alee ke congidered. & Sumglar provicion should alco be
wncinded in the regulation i erder to refiect exsting policy

Reg_130. Exgtended Eligibility (Other) Entry Permit. This provides
lemporary protection on very similar grounds to strong humanitarian.
Temporary protection of this kind is possible under current policy,
2ithough no written policy specifying precisely how and when temporary
protection is to be extended exists. We are concerned that repeated
EEGDEPS for a partionfar group will create hardship. The Regulations
should guantee that i1 protection 18 requured for very extended periods of

7 W“a."‘"‘“ﬁ:'ﬂb of the cruld, v

A3 The o Ly porost was
rifeontal

05 0F Doddars OF &

tes that no inguiry mto

"'19 e :L\p':)orncd £y toth

A Bt parean
¢ that if the chatd's

2 m‘.\ﬂeﬂu L‘Jl.f‘t pErInit al par, '9"3;)1. -'a i3

& m e Whers the ChildE &

2 ph‘.xcy ¢

PrE v.ldlced At par agrauh 4.5. pohcy states 1t is not dppropnate Iur the
Tepartment to become involved in custody disputes nor for officers to
undertake the assesement of 2omplez sustody preblems. The suk-
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regiifation (c) requirement séems 10 be contrary to such existing policy.
Further the regulation should include provision similar to existing poticy
as #xprossed at paragraph 4.4 of the [nstructions Manual where it is
stated that the custody check may be waived in the following cases

. the ¢verseas parent cannot be located.
the child has been estranged from the overseas parent for a
substantial period of time,
there is no evidence to suggest that the overseas parent has, or
may be seeking custody.

. granting resident status is in the childs best interests.

Reg_ 138 Refugee (after entry) entry permit

The additional criteria as set out under sub-regulation {38(b) are not to
be lound under exsting policy. Existing policy as set out in the
integrated Departmental Instructions Manval: Grant of Resident Status,
Refugee status, states that apart from satisfying legal conditions and
policy guidelines of the present section 6A (1) (¢} of the Migration Act
1955 the applicant will have te satisfy the health and character
requirsments before resdency status i3 granted {see paragraph 2.1.2).
The policy guidelines relating to the Migration Act ondition is that the
Aspiinn-rnaker unil b;: rmy"ad by the mmmmnndaugn of the

¥ under saisting poticy

silsmant wiuld not be
The additional critersa as set cut in
T W0 INtrodues new siricter requirements
canti Such x prowisaon is likely to aq w
¢ and Unfairness in many cases. Terms such
of the appliant” and ‘not contrary to the interest of
Ausiraliz” ars far oo broad and sublsctive

Reg 140 Compassiopate Grounds eniry permit

The additional cnterta 1n relation to grant of restdent status on

vintiee 1z ek prara regtetoboos
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The first group refates to those whose claim is based "principaily on the
advantage to an Australian citizen or resident if they were to remain in
Australia and the claim that their departure would significantly
disadvantage an Australian resident”

The second group relates to those whose claim is based on “compassionate
factors in their personal circumstances and that it would be unreasonable
from a compassionate viewpoint to require them to leave”,

The requiremsnt set out in sub reguiation 140(1)(<) that the applicant be
nominated by an Australian citizen or resident whose mode of life would
be serioucly affected if the entry permit were not granted will exclude
the saccnd broad group abeve as w4l ag some former Australian ¢itizens
ann recydents irom being considerad an the compassionate ¢hange of
status grounds,

Tius presents a radnal chiange in immigration law and policy and is
particularly harsh on those whose circumstances have changed since
arriing in Australia and who have strong compassionate reasons to
remain in Australia.

Purther problamﬁ occur when sub-regulation 140 (1) (c) is considered 1
mpassmrvate grounds $nch as an aged dependant

g tive former Gitizen, former
c'W'IIwm lvl"m-' it

i wt and ie cka.
departure from 3 i In many saces such a
2 Incmaly with aup-
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The grounds refered to as being strong compassionate grounds under
sub-regulation 140 (2) are far too restrictive and do not reflect existing
policy and law on the definition of strong compassionate reasons. Most, if
not. all individuals included in the s<cond broad group above would be
exctuded. Under existing taw and policy the compassionate grounds are
not exhaustive and each case is considered on its merits after having
regard to all the circumstances of the individual's case. (see also
paragraph 3 2 of the Integrated Departmental Instructions Manual, Grant
of Resident Status Vol ), No. 6 Strong compassionate grounds). It is
important that the wider and existing definition of compassionate
grounds is maintained in the regulations The Minister's discretion should
not be limited to the exhaustive list under sub-regulation.

Reg_141, Humanitarian grounds entry permit

The additional enitera 1n refatton v numamtarian grounds 1s
apbstantially more restrictive than =msting policy in a number of areas.

Farstly, sub-regulation 141 {b) (ii). ifii) and {iv) introduces additional
iriterta which are presentiy not relevant in determining whether a
person has humanttarian grounds. Nowhere under sxisting policy is the
applicant required te prove that it it ta thewr best interest to take up
permanent residence tn Austraha, that it wonld rot be contrary to-the
to allow "wr‘ to taks up Aucfrauan residence or

Uader e::rt.\m. policy quidelines (see par agraph 2 of the Integrated
Lonorimental Ingtructions M ant of I-’.e"v!f-n-" Statg, Yol 1, My 10
2 rian Gyounds) humamtarian applicants ars required to
menstrets  or have 3 foung hang for 2ipecting substantial viclations
1201 1n therr ¢ angn or ceuntry of tast

ent resdence”  Such a defimivon of strong humanitanan should
l.-v wminded m the regujation

Turdeer under existing
E i requred o

raametancss on whith the dam ralies should be of indefinite
nor, o no longer current, have 0 severely sifact:d the appticant

——————
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as Yo render effective rehabilitation in the country of previous residence
unlikely,

- the claims being advanced are based on the applicant experiencing
greater adversity than that experienced by the general population of the
applicant’s country ¢f residence.”

Clearly such policy has not been correctly transiated intoe the regulations
The requirement of “in the best interests of the applicant to take up
pErmanent residence in Austratia” is a more restrictive and vague test
than the smsting policy requirement that it would be significantly unfair
of unjust to e:»:pect the applicant to return to their country of origin or
last recidence because severe hardships would resuit. The onus should
nat ba on the applicant to prove that it is in their best interests to take up
ragidence 1n ANStralia (as opposed to residence elsewhere), The test
shonid be that it wontd be unjust or unfair to return to their country of
ongin or last residence because severe hardship would resuit. Further
the onus should not be on the applicant to demonstrate that there is no
other country which would offer long term protection. The applicant
should have to demonstrate that residence elsewhere would be
mappropriate. &s mentioned above in relation to the refuges provisions
terms such as “pest interest of the applicant” and "not contrary t the
mreract of Australia” are far too troad and subjective, thus leading to

sng hurnanitanaen grounds” under sub-regulaiion
i3 far W narrow

pov bt
7or Y range of

or hag a seunc

tha canntry A Argen o

et i
1o thoudd 6t be ethausty

i which an applicant may b
o RUPRCIng TOIENONS o7 NUMAN r1ghis

fivy At Paragraplt 2.5 = of the Inte Hed Deepacttnenta)

1¢ bdaniai, Grant of Reetdent, Status V. i 10, Strong

i ¢z states that “umanitarion danns may relate W
vetances which oscurred prior to or after arnval in

" The requirement under sub-regulation 14l (2} (b} that there
hn m‘:‘.!r'a.n ot significant changss” 15 a clear departure frofm sueh
159 mush mare r«-~tr-rtx\'° requrement An e\:amplﬁ 15 Whers

angers of Iunan righ ationt t an indwidual membex of the
group who thus flees to Austratia. 1t appears doubtful that this
individuale situation will fit the new definition of “strong humanitarian
grounds”.
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# further restriction under the regulation definition is the requirement of
being a member of a group or body. The danger is that the term
"member” could be interpreted strictly. More importantly, it ignores
applicants who, aithough they may not be a member of a particular group
or body which is suffering repression or significant restricitons, may on
aa individual basis may on return to their homeland may face
discrimination,

Faragraph 2.3.9 of the existing policy instrucitons allows for situations
where people have made strong political, social, moral or economic
criticisms of the present socio-economic system in their country of
ztionality or habitual residence to gain residency on humanitarian
areunds. This is 20 notwithstanding that the applicant may not be a
member f 2 particular greup or bedy which is suffering repression or
signilicant restricttons

A iaier change in the new definition 15 the absence of the requirement to

“angled out” This would make eligible a person whe had 1o special
unique reason to believe they would be singled out for repression,
altheugh the group to which they belong may be facing an increase in
recsion. The only constraint on this is the Minister's discretion that it
0>t e the 2pplicant’s best interests to take up permanent

An important omissicn 1n the regutations of an sdsting power
haraster requirement is the no'xr:',’ under paragraph $.5.3. of
Handbook which 2llows 1or watver where “strong
other gronnds wenlv” or "whers “ircumstances are

Eeg 146 Qualification - suitapiiity for empioyment

14“(3) Thaz Jiffers from exdsting policy in two arsas FirsHy mrelation
146 (2) (i) present policy doss not requirs
‘ssnsing for munt mupatiing Ssoendly o
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does not state that the applicant must have worked in teh occupation for

5 years or mors, immediately before the date of the application as is
rsquired under sub-reguiation 146 (a) (iii).

Reg_147 Qualification - felationship

subreg 147 (b) This differs from existing poticy as 1t does not include
hali-brothers or nali-sisters.

subreg 147 (c) and 147 (2) (b) The requirement under these two
provisions represente a hiarsher rule than existing polict. Under existing
policy relating to step-relatives there is no 3 year period requirement.

SCHEDULE 1
CRITERIA AND REPRESENTATIVE SYMBOLS

6(b) Custody or guardianship - see comments on regulation 136

9. Health Standard

paraﬂraph 25

. :;,:,”‘m..

referefice is oulv marle tu any uther
&ulauon Thxrdlv tne wwdmg undcr ) (1) of the

G4l thv: Hc.dth Mam_\d} rvlers e arsy or traatment in

mtm.-. "special scheols™ or “hospital™. Fourthly, paragraph {c} (it} is

mich wider than e*aet:ng pohcy satout 'n‘dar moint .' ‘of mragrapn 254
3 ¥ o

X h w-txr.-.;r inyolving
mmum»v Fesoilres in short supply”. Fiftuly, paragraph (¢) Gv) of the
umtmn health criteria iz much wider than existing policy which is
stzted ab putint 7 of paragraph 2.5.4 of ths Health KManusl Existing policy
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hmits the criteria to people who “require treatment by life saving drugs
whict: .. would represent very considerable expense in public funds™.

Note: That the criteria relating to (5) public interest, (7) baiance of family
test and (16) good character and readmission have aiready been
discussed above in the interpretation sections.

SCHEDULE 2
CLASSES OF VISAS, PRESCRIBED CRITERIA AND CODE NUMBERS

PART I - CLASSES OF VISAS NOT SUBJECT TO SPECIAL

2.Chitd As noted earlter in the mnterpretation saction dealing with
‘PUblic mterest” the ¢hild should alse be exerapt from the settlement
factor under paragrapl {¢) of that defitution According to existing policy
shildren are exempt from settlement assessment.

3. adoption. &5 noted carlier in the interpretation refating to “public
interest”, tho adepted child should alse be exempt from the settlement
factor under paragraph (2) of that defimtion According to existing policy
sdebtea chldren ars evempt from cettlement assessment.

5 preferential ramlly The grechoof relalives st oub.as fallng under

tial famuly 53 Irum Histing policy as it has omitted

arent of Austratian citizen or
gntry Hendbodk)

’/ labour agreement Vrder sty padiey critarta Symbol Hand N
DAY 10 B DOUT agresment CAtSgLrY

15. former citizen e Lo o1 53 above

2 regapling regiiadl

s v

inhineris rezarding regufaticn 54 above. .

T 5 have 1 ‘
3 oTiiRna o 14 )

o Imome of family et

to refugws Those applvma for mugration to Australia

have in the past been subject to a fiexible quot however those

o1 refugee statuz whilst in Australia and those refugees

nent rasgdancy whilst in Avstralia have not previously

21

been limited to a set quota Therefore if the refugee class includes change
of status and in-country appiications then prescribed criterta (A) should
not apply. Further the balance of family test does not, under existing
policy apply to refugees and should therefore be omitted.

17. retirement: See comments regarding regulation 57 above.

24, working holiday: See comments regarding regulation 4 above,
Further, under existing policy (see Annex 16 of chapter 14 of the
Teraporary Entry Handbook Part 1} working holiday makers are excluded
from havmg to satisfy the health and character requirements Therefore
bed Criteria (H and {D) shiould be omitied from the regulations.

%

27. entertainment: The inclusion of prescribed criteria (D) relating to
public mnterest and (H) relating to heaith demonstrated a change of policy
See Annex 16 of chapter 14 of the Temporary Entry Handbook, Part
where the health and character requirements are not applicable to
entertainers. Therefore prescribed criteria (D) and (H) should be omitted.

31. public lecturer The inclusion of prascribed criteria (D) relating to
pl..bn(‘. intersst :mc' iH} re‘aung to health Jvmamtratz a chan"A of policy.

lan ie Aqu:rAd As
L3 ysars 27 older
P raended of the
eribed criterson :Alofmu to sponsor slfup ola pective sponse
shonid inchde prospective spouse’s parent or whfwan {if the Trospective
cpouse is 16 or 17 years of age).

55. Return visa, Class A The regulation procinbad dniteriz of I
rafating to public interest criteria and {0} relating o 2004 sharacter and

"eh.\txﬂg iy UGS inberest o
cexdmisson do pot somply with ameting requirsinents,

The Reaadent
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N

v
Return Handbook does not require permanent residents to further satisfy
pubdic interest, settlement or good character requirements.

57. Return visa, class € - The regulation prescribed criteria of (D)
rejating to public interest criteria and (0) relating to good character and
readmission de not comply with existing requirements. The Resident

Return Handhook dees not require permanent residents to further satisfy
pubhc interest, settlement or good ¢haracter requirements.

54&. Relurn visa, class D -The regulation prescribed sriteria of (D)
relating to public interest critéria and (0) relating %o good character and
readmizsion do not comply with existing requirements, The Resident

Eeturn Handbook does not require permanent residents to further satisfy

ey

Fublic interest, settlement or good character requirements.

59. Return visa, class E - The regulation prescribed criteria of (L)
Tating o« public interest criteria and (0 refating to good character and
readinission do not comply with existing requirements. The Resident
Estirn Handbook dues not require permanent residents to further satisfy
public interest, settiement or good character requirements.

SCHEDVLE 3

CLaSSES OF ENTRY PERMITS AND CODE NUMBERS

R CLASSES OF ENTRY PERMITS TO WHICH ADDlTION

2 -
PRESCRIBED CRITERIA APPLY

‘U"‘J

ting to chitd

=it an resiiation 133

ciating to

tion {40 refating

vu"‘” T 8ee

oot

% ""mammf an grounav - 0% IMAIIONNE 1 raganen 141 relating %
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RXBED QUALIFICATIQONS ARD PRESCRIBED NUMBER OF
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1. see cornments in relation to sub-regulation 146 (a).

15. The prescribed qualification relating to the ability to speak and write
English under the regulation is harsher than existing policy as expressed
under paragraph 14.3.9 of the Migrant Entry Handbook. The existing
policy 1s as follows

. ability to speak English with little or no hesitation with few errors in
most work and soctat situations.

abxht.y to complete all forms used in daily life and write more
complicated reports and letters in most work and social situations.

iearly speaxing Enghizh “in any situston” is potenttally @ harder test
than speaking "n mos* work and social sitnations than in any situatton
winting English "in any context” 1s also potentiaily & harder test than
woripleting “ali formns used in daily Hi»" and writing "in most work and
secial situations”. The regulation requiremsnt coutd fall into the danger
L veing & quasi-dictation test.

20. s8¢ conments in refation to sub-regulation a7 (b}

21, 582 comments in relation 1 sub-regutation 147(¢)and 147 (2) {b)

MANDATORY CONDITIONS FOR GRANT OF VISAS AND ENTRY
PERMITS.

g orniusng why o mandatory condinon that the nider of a viga or
5 permut relahing to {4113 homosexnal partnsr or (42} g cupported
eledant Shotld (ol Wiange emphever Withont D-rnnssioa of S-Cretary
oL pressndy apply as poley

emabs - Coavr ze v rs
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ADDITIOMAL COMMENTS AFFECTING REFUGEES

Visitor and Tourist visa criteria

The regulation requirement that tourist and visitor visas are
subject to public interest and health checks is 1likely to
adversely affect certain genuine refugees who seek a visitor visa
in order to [lee persecution.

This could prevent individuals fleeing persecution from applying
for visas from within their own country, with their own or false
passports, because of the attention this wiil draw from their own
government, which may be seeking them.

The public interest criteria and health checks may only serve to
filter out genuine refuzees, not abusers of the system.

Refoulement

It is good to see that some attention is given to the special
circumstances of refugees and asylum-seekers, but there are still
some loop-holes which could lead to refoulement:

al The "late change” in the Migration Legislation Amendment
(Consequential Amendmenis} Bill to s17A is not necessarily
sufficient. It is hoped that an application for refugee
status can be considered after expiry of the period of grace
- however this section is expressed ambiguously., Attention
is drawn to Article 31 “Refugees unlawfully in the country
of refuge” in the 1951 UN Convention on Refugees.

b Visa/entry permit class 19 is of ¢reat concern. IL appears
‘o be the onls one tuw which s1iP(4) (bl applies. That
section s o blanhel prohibition on issue of anv tLvpe of
further entr: permit and neither the Aet ner the Regw.
esempt refudees. A person entering Australia with a cliass
18 could therefore be barred from getting refugee status and
would have to be deported under i17A, Attention is drawn to
Ar: 1l 3 “Prohibition of  expulsion ar return
{refoulement)” in the 1951 UN Convention on the Status of
Hefugees,

amnesty international australia
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3 Robina Mills,

Secretary,

Joint Select Committee on Migration Regulations
Parliament House,

Canberra 2600,

7th November, 1989,

Dear Ms Mills,

Please find following our submissions on the draft regulati
under the Migration Act 1958, gulations

If you have any inquiries relating to our submission please
do not hesitate to contact me.

Yours sincerely,

WIEN

arris van Beek

National Director
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DRAFT REGULATIONS TO THE MIGRATION ACT 1958 AND THE GONCERNS OF

AMNESTY INTERNATIONAL AUSTRALIA

AMNESTY INTERNATIONAL'S MANDATE

1.

Amnesty International opposes the removal of persons from one
country to another where they can reasonably expect to become
prisoners of conscience, face torture, extra-judicial
execution or the death penalty.

Given this mandate, Amnesty International Australia’'s (AIA)
concerns with Australia's immigration legislation and policy
are limited to the extent that they ensure that the actions
of the Australian Government do not result in anyone
becoming a prisoner of conscience, or being subjected to

.torture, extra-judicial execution or the death penalty.

Throughout this submission, "asylum" is used to embrace both
refugee status as determined by the UN Convention Relating
to the Status of Refugees (the Convention), and the less
rigorous procedures for the grant of permanent entry on
strong humanitarian grounds {section 11ZD(1)(g) Migration
Act . 1958 (the Act))

AIA'S CONCERNS

Broadly, AIA is concerned that the Act, and its Regulations
-~ which largely address issues of immigration control -
should have the necessary flexibility to safeguard the
rights of asylum~-seekers.

AIA maintains that any person eligible to apply for refugee
status should also be entitled to apply for a permanent
entry permit on strong humanitarian grounds. This provision
is generally recognized as a "safety net” to catch asylum-
seekers who fall through the anachronistic Convention
definition of a refugee, yet still have compelling
humanitarian reasons for not wanting to return to a country.

AIA notes that under section 11ZDP(1)(g8) of the Act the
possession of a valid temporary entry permit remains a pre-
requisite to an application for a_permanent entry permit on
humanitarian grounds. AIA's concerns with the draft
regulations are limited to the issuing of temporary

entry permits, and how they will affect an asylum-seeker's
access to Australia's protection on "strong humanitarlan
grounds" .



ILLEGAL ENTRANTS

8.

10.

11.

12,

13.

AIA considers an asylum-seeker's "illegal™ immigration
status to be irrelevant when deciding whether that person
can reasonably expect to become a prisoner of conscience, or
face torture, extra-judicial execution or the death penalty
on return to a country.

AIA believes that Australian immigration law and policy
should not distingulsh between "legal® and "illegal"
applicants for asylum.

We note that under the Act, there are several predictable

ways in which an asylum-seeker may become an illiegal

entrant:

a) by inter alia, using false documents, making false
statements, or "evading" an officer (section 11A Act);

b) by inter alta, having been convicted of a crime and
and sentenced to death, to imprisonment for life, or
to imprisonment for a period of at least one year (section
11A Act);

c) by the expiry of their entry permit (section 6(3) Act);

d) by having their entry permit cancelled at the absolute
discretion of the Minister (section 11R Act)

e) by the operation of the the “"capping" provision of
section 11W Act whereby the Minister may stop dealing
with applications for entry permits until further notice.

We note that under regulation 26 (prohibition against grant
of entry permit) asylum-seekers who have become illegal
entrants will be prevented from gaining an entry permit
a) where their application is lodged more than 2
working days after being arrested under section 38
or section 39 of the Act; or
b) specifically excluding persons mentioned at (a) and
(b) of paragraph 10. where an application 1s lodged
more than & months after becoming an illegal entrant.

We note that this prohibition may operate to exclude an
asylum~sceker's access to Australia’s protection under
section 11ZD(1)(g) of the Act (permenent entry on strong
humanitarian grounds). An application for refugee status
will not be prevented, but the "safety net" will be removed.

We note that not all asylum-seekers who are illegal entrants
will be disadvantaged by operation of regulation 26. It will
depend on the circumstances by which the asylum-seeker
acquired his or her "illegal” status. Those who became

an illegal entrant because of subsection 6(2) of the Act
(which inter alia includes those referred to at (a) and (b)
of paragraph 10) are specifically excluded.

14. In addition to our point at paragraph 8, AIA believes that
an asylum-seeker's access to section 112D(1)(g) should not
hinge on how that person came to be classifled as an
"fllegal entrant®,

1S. Therefore, noting the humanitarian flexibility of regulation
26 with respect to persons who have been granted refugee
status, AIA recommends that similar flexibility should
be demonstrated with respect to asylum-seekers who wish to
make an application under section 11ZD(1)(g) of the Act.
The regulation should not be used to effectively deny
an asylum-seeker the "safety net" he or she would enjoy
but for being classified as an illegal entrant.

HUMANITARIAN ENTRY PERMITS

16. An asylum-seeker who wishes to apply for a permanent
entry permit on humanitarian grounds (section 112D(1)(g) of
the Act), where they are not the holder of the pre-requisite
valid temporary entry permit., will presumably hawve to apply
first for an entry permit on humanitarian grounds.

17. Regulation 42(4) (prescribed criteria - classes of entry
permits) establishes what will be taken into account in
any application for an entry permit on humanitarian grounds:
a) Regulation 141: (presumably schedule 3, part 2, item
8, column 3 (a) should read regulation 141 and not
140> and
b) =~ public interest criteria
- the applicant's family
- health criteria
Regulation 141 and the public interest criteria attract
most concern, and are dealt with below;

18. Regulation 141(1): (n.b. paragraph (1) not numbered)
AIA notes that paragraph (1)(b) inserts nex conditions
not reflectad in current policy. It is Ala's opinion that
they impose unnecessarily strict requirements. with enormous
Ministerial discretfon, that may be used to negative the
humanitarian basis to the application. If strong
humanitarian grounds do exist, then AIA believes this should
be paramount., For example, an asylum-seeker who could
reasonably expect to become a prisoner of conscience could
be denied a humanitarian entry permit simply becanse the
Minister decided that it was not in her best interests to
remain in Australia (paragraph (1)(b)(ii)). This is’
patromtzing-in-the extreme. What the Minister decides
is in the "interests of Australia" may also prevent an
asylum-sceker from galning an entry permit (paragraph
(1)¢bX(L11)). The discretion is enormous. Further, the



19.

20.

Minister must be satisfied that there is no other country
which would offer the applicant long term protection
(paragraph (1)(b)(iv)). This last provision reflects a

hostile attitude towards asylum-seekers, and is particularly

onerous on the asylum-seeker. AIA believes it is net in
the best interests of Australia to shift our humanitarian
responsibilities {n this way.

Regulation 141 (2): The meaning given to "strong
humanitarfan grounds" is new and does not reflect
current policy., AIA believes it is too narrow.

- It refers to "significant changes" in the country
concerned. Obviously, a person may seek Australlia's
protection because of changes to their jndividual
circumstances, without there being any "significant
changes” in the relevant country.

Further, there does not necessarily have to be any
change for an individual to have humanitarian
reasons for seeking Australia's protection. Where a
civil war has been raging for 10 years, there is

no "change" as such.

The asylum~seeker must be a member of a group or
body which is suddenly facing repression or
significant restrictions. AIA is aware that
"membership” has been defined extremely narrowly

in the past to exclude persons who are associated
or affiltated with a group or body. "Member® should
be unambiguously stated to give lts broader meaning.

Public Interest Criteria: (regulation 2 (interpretation))
Firstly, it will require an asylum-seeker to be of "good
character”. This {n turn is defined by regulation 4. It
excludes persons assessed to be a risk to Australian
national security (paragraph (a)(i)) persons who have been
convicted of crimes and imprisoned for various periods
(paragraph (a)(ii)(A) and (B), persons found by a court to
be of unsound mind and found guilty or acquitted (paragraph
(a)(1i)(C), persons who the Minister believes by their
activities have shown an habitual contempt or disregard for
the law (paragraph (a)(iii) or persons who have been
convicted of an offence that the Minister believes indicates
an habitual contempt or disregard for the law (paragraph
).

ATA notes that by operation of regulation 143 the
requirement of "good character" may be watved. (n.b.

in regulation 143 (ad(i) and (i1) it 1s not clear what
subparagraph 5Ca)(4), (i1} and (iii) refer to). It allous
the Minister to disregard any period of imprisonment where
he or she is satisfied that it was imposed in reality for a
"political offence" {paragraph (c)(ii). AIA is concerned;
that many prisoners of conscience, whose imprisonment should
not count against them, were not imprisoned because of
"political offences". c.f. those imprisoned because of their
religious beliefs.

21.

Further, AIA recommends that where a conviction against
an_asylum-seeker for “"an offence indicating. in the reasonable
beltef of the Minister, an habitual contempt or disregard for
the law" (regulation 4(b)) denies him or her the required
"good character", the Minister should be required to

take into account the fairness of the law and the fairness

of the trial. Amnesty International has extensive
documentation on countries whose laws and trial procedures
are unfair in the extreme,

AIA is also concerned that an asylum-seeker's activities
"indicating an habitual contempt or disregard for the

law" (regulation 4(a){1i1)) and thus grounds to deny him

or her the required "good character", may be the very
activities which constitute the asylum-seeker's humanitarian
reasons for seeking Australia's protection. e.g. writing
articles in contravention of a country's anti-subversion
laws.

AIA believes that the waiver of good character requirement
(regulation 143) should be broadened to encompass our
concerns. Where a person can reasonably expect to become
a prisoner of conscience or face torture, extra-judicial
execution or the death penalty, their lack of "good
character" should not be used to deny them Australia's
protection.

Public Interest Criteria: other requirements:

Broadly speaking, AIA belleves that where an asylum seeker
can reasonably expect to become a prisoner of conscience, or
face torture, extra-judicial execution or the death penalty.
then the public interest criteria as listed should not be
used to deny them Australia's protection.

In particular, the requirement that the asylum-seeker be
"likely to become established in Australia without undue
personal difficulty and without fmposing undue difficulties
or costs on the Australian community" (paragraph (e))
reflects a hostile attitude to asylum-~seekers, and a lack of
humanitarian concern that is not in Australia's best
interests.

RESTRICTIONS ON APPLICATIONS FOR ENTRY PERMITS

22.

23.

Sections 115 and 11T of the Act impose restrictions on
applications for entry permits whilst a person remains in
Australia. These restrictions do not apply where changes
prescribed in regulation 40 have occurred.

The prescribed changes of interest to AIA are (e)
substantial political upheaval and (8) siznificant changes
involving repression etc.



24. Our criticism of these presecribed changes are the same as
those given in parasraph 19 above in relation to regulation
141. Further, 1t 1s of concern that a "political upheaval"
must be specified as such by the Minister by notice
published in the Gazette. The discretion is enormous!

ADDITIONAL NOTES:

25. In the ridiculously short time available it has not been
possible to consider the regulations in detail. The above
reflect AIA’s concerns with the most obvious aspects of
the regulations that we find objectionable. It is not
an exhaustive treatment of our concerns.
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VIA FACSIMILE

7 November 1989

Ms Robina Mills

Secretary

Joint Select Committee on
Migration Regulations
Parliament House

CANBERRA ACT 2600

Dear Ms Mills

Thank you for your letter of 6 October 1989 which was
received at this office on 1 November 1989.

The proposed Migration Regulations have been considered by
the Law Council of Australia. The regulations are concerned
with the circumstances in which visa and entry permits
should be granted, and associated matters. The Law Council
of Australia considers that these matters are matters of
policy upon which it is not appropriate that it should put
submissions to Government.

However, it 1s noted that Part I1I of the Migration
Amendment Act 1989 provides for the review of decisions made
under the Migration Act 1958 but does so in terms that the
decisions which can be reviewed, and the way in which the
review is to take place, are largely to be provided for in
regulations. The Migration Regulations under present
consideration contain no provisions relating to review, and,
therefore, contain no provisions conferring any right of
review relating to the matters dealt with in the regulations.
It is the opinion of the Law Council that detailed
provisions relating to the granting of visas and entry
permits should not be made unless and until the regulations
relating to the review of the relevant decisions are also
promulgated.
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The only submission, therefore, which the Law Council of
Australia wishes to make with respect to the proposed
Migration Regulations is that they do not contain any
provisions relating to the review of the decisions which
will be made under the regqulations; nor, for that matter,
for the review of any decisions made under other provisions
of the Migration Act.

The Law Council asks that the promulgation of the
regulations be delayed until the review regulations are also
prepared, made available for comment, and promulgated.

Yours sincerely

ot

Peter Levy

Secretary-General

Telephone: (03) 412 6700

Your Ref:

In Reply Quote Ref:
oy Q AF:mh

8 November, 1989

¥s. R. Mills,

Secretary,

Joint Select Committee on
Migration Regulations,

Parliament House

CANBERRA A.C.T. 2600

Dear Ms. Mills,

Victorian Ethnic Affairs Commissio

2;2 Victoria Parade, East Melbourne, Victoria 3602,

bSubmlslon No. ...

Date Received

I refer to your letter of 1 November 1989 regarding draft

regulations under the Migration Act 1958.

Please find enclosed my comments which I hope will be of

assistance to the Joint Select Committee.

Yours sincerely,

/
u“&‘ i Jfatlpde

GEORGE PAPADOPOULOS




Comments on Draft Regulations

The following comments are offered on the draft regulations under
the Kigration Act 1958 which relate to decision criteria for the
grant of visas and entry permits.

Before making some specific. comments on the draft regulations, it
may be appropriate to raise some general points:

(1)

(iiy

(iii)

(iv)

)

(vi)

The opportunity to comment on the draft regulations is
most welcome and the process is strongly supported.

The time limit for comment on the regulations was far
too short. Accordingly, lack of time prevented
serious consideration of what is a highly detailed
document.

It 1is recommended that in future there be an
opportunity for public discussion of the draft
regulations.

It is recommended that at some time in the future the
regulations be provided in plain English.

It is expected that there will be a further
opportunity for comment on the draft regulations
related to the Immigration Review Tribunal.

As an overall comment, it would appear that the
regulations in codifying current policy have been much
more restrictive., Areas of discretion which currently
are part of of decision making now appear to be
missing. Two obvious examples are the definition of
"aged. dependent relative”, where the normal
requirements have become the sole test and the
definition of humanitarian in which the most common



examples form the fixed definition. If this tendency
is allowed to remain it would have the unintended
effect of changing policy.

Definitions
The following comments are made on the definitions:

“Aged dependent relative" (p2) (d) should read "who is dependent
on that person''. That is any reference to a period of dependency
should be deleted and so bring the regulation into line with
current policy which merely refers to the normal situation of
demonstrating dependency.

Under the definition of sponsorship it would appear that spoasors
are required to provide firancial support for an indefinite
period. This would appear to be contrary to current policy.

Under the interpretation of good character an applicant may be
taken not to be of good character if they have habitually
"disregarded the law". This could include the flouting of the
laws of oppressive regimes. Presumably this is not intended,

Regulations

The following comments are offered on the regulations:

Regulation 16 (8){(n) (p25) allows for a terminating condition
that "the holder is not to marry before entering Australia”., It

is recommended that this condition be dropped.

Reg.19(2) It is questioned whether there is a need for such a
widesweeping restriction on a Minister to grant an entry permit.

Regulation 36 is welcome in part particularly 36(1)(d) which
details the re-entry rights of persons detected illegally in
Australia and 36(4) in waiving any time periods, if the person is

granted refugee status. However it is pointed out that the
regulations do not grant the Minister the power to allow for the
immediate re-entry of people in special circumstances. Although
current policy allows discretion in special cases, it is clear
that the regulation does not. The example of illegal immigrant
children who inadvertently become illegal is an obvious case.

Reg 38 It is believed that the balance of family test is now
intended to read simply ".,.is not fewer than the number resident
in any one overseas country'.

Regulation 40 details the "Prescribed Change of circumstances"
referred to in paragraphs 115 (1)(a) and 11T (2)(a) of the Act.
Although these provisions may afford some discretion and
flexibility with illegal entrants in very important areas it is
unreasonably strict, with gazettal as a mandatory ‘'condition
precedent' to any beneficial offering. This criticism is related
to Regulation 40(e) which is considered to be very inflexible
such that if there is no gazettal, then no benefit prevails,
irrespective of the merits of individual cases. Accordingly, a
provision allowing for discretion in individual non gazetted
situations should be included.

This is to be conrrasted with Regulation 40 (g) which requires no
gazettal, but significant ‘'changes’. It is therefore suggested
that the reference to 'changes' be replaced with ‘'events' so as
to cater for ongoing unsatisfactory upheavals.

It is further noted that reg. 40(h), however, offers a wider
benefit in its simple requirement that the applicant has been
granted refugee status without the need for gazettal, or a
significant "change" qualification. Although preferable, the
problem with this is that providing refugee applications continue
to take the current 2~3 years to process, there will be a lengthy
time span Dbetween application for change of status and
recognition of refugee status, without any interim status
afforded applicants,



Regulation 55 specifies additional criteria in relation to the
granting of a refugee viss, The applicant must meet the
requirements “specified from time to time by the Minister, in
relation to a refugee programme administered by the Dept...."
The phrase '"specified from time to time" in effect gives the
Minister ultimate flexibility with respect to reliance upon
policy and possibly maintains the status quo, merely putting into
writing the current practice. Accordingly, provided the
Minister's actions comply with pre existing administrative law
requirements, this may not really change the current position.
Codification, therefore, may provide no greater certainty for
applicants.

The major concern however lies in the arbitrary and uncertain
nature of the terminology. Although it may enable a flexible
approach to individual cases, which is not constrained by the
requirement of gazettal, the uncertain component relates to what
satisfies "specified". Does this mean it must be written,
circulated as a ministerial minute, or some other form of inter
departmental communication, before it can be considered
"specified”? If this is not adequately 'specified', does that
defeat the applicants otherwise bona fide claim?

It is noted that Regulation 57 does not allow for situations in
which a retiree may enter Australia if they have dependents, It
is questioned whether this is intended. Indeed, the restricrion
would appear to be unnecessary.

It is suggested that Regulation 64 should not specify individual
countries but rather should include a general clause referring to
countries with which Australia has a signed agreement.

Attenrion is drawn to Regulation 68(a){i)(B) referring to
individuals representing Taiwan. 1In the light of Melbourne's bid
for the 1996 Olympic Games it is assumed that this regulation
would not create a diplomatic difficulty.

Regulation 92 is regarded as too prescriptive and in any case
does not appear to reflect current policy. These restrictions
should be omitted. *

It is questioned as to why Regulation 95 does not include an
applicant who holds & refugee or humanitarian based Visa.

It is questioned why there is a necessity to have a sunset clause
(Regulation 100) for regulations in Division 3.

Concern is raised about regulations 116, 117, 118 and 119, These
regulations relate to a Refugee, A, B, C, P (restricted) Visa, or
entry permit, respectively. Although the clarification of
different status of refugees is welcomed and it is appreciated
that the different visas are based on the merits of the
applications, some major concerns should be noted. 1In particular
visa category ™A', Reg. 116 (d)'s requirement that 'permanent
settlement in Australia is the appropriate course for the
applicant", could be regarded as an attempt by Australia to ship
out any "problems™ to other countries. (see also 141(b)(iv),

Uncertainty is also created by the requirement in reg. 116(e)
(incorrectly noted as (d)) thar settlement of the applicant in
Australia would not be contrary to the "interests of Australia".
The question again is what does this mean - character and or
health consideration? Is it meant to fall within the "public
interest" criteria in the definition section? Is it tied to
regulation 4‘s criteria as to what constitutes good character?

With regard to Regulation 130 it is noted that among other things
applicants (who are affected by natural disaster) must satisfy
"public interest criteria. It may be asked at this point, when,
what and how are publie¢ interest criteria applicable.

With regard to Regulation 138 where resettlement must be in the
best interest of the applicant and not contrary to the interests
of Australia, it must again be asked what these terms mean.



It is noted that with Regulation 140 entry on compassionate
grounds is tied to nomination by an Australian citizen or
permanent resident in that their mode of life would be seriously
e}fected if the entry permit was not granted. Yet it is
restrictive in that it is tied to 2 “relative" as specified, Is
that within the policy objectives for persons seeking a
“"compassionate" view of their position. What about orphans with
no relatives? What about the other policy grounds, that is what
has happened to the compassinate elements in current policy.

With regard to Regulation 141 it would appear that all
humanitarian grounds appear reasonable except for 141 (b) (iv).
This criticism is similar to that made with respect to regulation
116. It is recommended that this clause be deleted.

A more important consideration relates to the very restrictive
definition of a ™"humanitarian ground”, which is detailed in
Regulation 141(2), It is noted that 141(2)(b) refere to
‘significant changes’. However, this fails to recognise the
frequent and very grave consequences to applicants subjected to
ongoing political oppression but which may not really be viewed
as a “change". Accordingly, this strict requirement would most
probably deny any humanitarian grounds to people from country's
such as Somalia, Ethiopia, Iran, Sierra Leone or South Africa for
example, who after finally managing to escape, cannot prove that
the country '‘changed" very recently,

A possible solution would either be to inelude in (a) the
political or social factors noted in (b), and substitute the word
vevents" for ‘changes" in (b). Additionally it may be
preferrable to enable the gazettal of policy considerations in
relation to particular countries {(eg as with Lebanon), or a
catch-all phrase which catered for a real "humanitarian™ approach
to individual circumstances.

Some concern is raised in regard to Division (7) - waiver of good
character and Health Requirements' - Regulations 143(b) and
144(3). The use of the term '"undue harm', referred to in these

regulations is regarded as unsatisfactory. It is uncertain and
nebulous, and creates nightmares for persons engaging in
statutory interpretation. If consistency and certainty are to be
achieved, then criteria as to what constitutes "undue harm", or
the preferable term ‘public interest' should be included, or
referred to.

Attention is drawn to Schedule 1, item 9 where reference is made
in subsections (a) (b) and (¢) to the Commonwealth Medical
Officer. It is suggested that such references are unnecessary.
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With compliments

. The Department's second Corporate Plan is attached.

The second plan has been developed after the Government's
consideration in December 1988 of the Report of the
Committee to Advise on Australia's Immigration Policies,
headed by Dr Stephen Fitzgerald.

The result has been a fundamental change to the Migration
Act and its administration, including among other things the
establishment of a Bureau of Immigration Research and an
Immigration Review Tribunal.

The new plan seeks to give the Parliament, members of the
public and staff a clear indication of the strategies which
the Department intends to pursue to achieve specific
outcomes against seven key goals which are set out in the
plan. The plan is also complemented by local work plans
prepared by each major work area.

Of particular interest is a report on the portfolio's
achievements in meeting the goals set out in the first plan.

Should you have any queries regarding anything covered in
this Plan, Information Officers at the nearest local office
of the Department will be able to assist. you.

Regards

A A

RON BROWN

Human Rights Australfa Human Rights Commissloner

(]

Our ref: BC/js 89,541 Submlssion No.. 3

8 November, 1989

Robina Mills

Secretary

Joint Select Committee on
Migration Regulations
Parliament House
CANBERRA ACT 2600

Dear Ms Mills

I refer to your letter of ) November concerning the draft
regulations under the Migration Act 1958.

In the extremely short time available to ue it has not been
possible to provide other than the most cursory comments on
the proposed regulations.

In view of your own very tight deadlines, therefore, I attach
some preliminary comments which I hope you will find useful.

If you wish to discuss these in more detail please contact th
Acting Secretary Mr Bill Chapman on (02) 229P7605. °

Yours sincerely

Sok e, L0t

/ﬁlBriun Burdekin

Federal Human Rights Commissioner

Hhuman Sghts and taual O, svon e 24 e Street Sycney hSW 2050 GHO Bax 5218 Syckuy NSW 200!
Telephom. 239 1600 Excumie 2257611 Kiex, AA 175000 0X 859 Spuincy
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Page 7

Under the Interpretation provisions (#1), certain aspects of the
definition of ‘public interest criteria' need to be clarified.

For example, the use of words such as 'disruptive' and ‘undue!’
suggest there is some objective standard or meaning that an
assegssing officer might apply. There is no clause prescribing
that these words be interpreted in a certain way eg such words are
to be interpreted according to their everyday meaning and usage.
Perhaps such a clause (sub-reg) should be inserted.

Page 13

The Interpretation provisions (#4 re: good character) cause some
concern, particularly 4(a)(ii) A & B & C.

These 3 provisions re a person's attaining a bad character as a
result of having been found guilty of committing some sort of
criminal offence are far too broad and fail to contemplate the
convenient use to which a Nation State might apply\define the word
‘crime'. The substance of the offence might very well be
political, and not at all criminal, subversive or dangerous in the
eyes of another Nation State.

If the regulation were applied as it currently reads, the practice
by a person of their fundamental human rights may be
misrepresented as criminal activity, consider for example a
person's rights under the International Covenant on Civil and
Political Right (ICCPR) such as the rights tos

. hold oplnions without interference (ICCPR Article 19)

. freedom of expression (ICCPR Article 19)

. freedom of thought, conscience and religion (ICCPR
Article 18)

. freedom of association (ICCPR Article 22)

B freedom of agsembly (ICCPR Article 21)

. liberty of movement (ICCPR Article 12)

The application of these criteria affect many other provisions in
the regulations (eg. Regs 111(e), 1l22(c}, 124{c), 128(c) and
130(b). Although the impact of this definition is reduced a
little by way of Regulations 143 (see under Page 135 below) the
provision clearly needs further attention.

Page 19

Interpretation re Applications for visa outside Australia

Re provision 11(3), query the lawfulness of singling out specific
conditions to pertain to people with certain nationalities eg.
Turkish and Vietnamese (and Lebanese, see Regulation 107).

-1 -

The provislon relating to Viet persons particular
concern. Firstly, it operates to deny the fundamental right of
persons to the liberty of movement and secondly allows for the
government of the Republic of Vietnam to determine who shall have
such a right and who shall not,

Query whether 11(2) (e) (i) is really necessary?

Page 29

Re the reconsideration of an application that is put aside.
Regulation 21(2) states that reconsideration invelves the
comparing (by the Minister) of the applicant's score with the
specified pass mark and that no reassessment of the score need be
made., Surely this renders the term 'reconsideration' a
mispresentation. Any real reconsideration must involve an
examination of the substance of the matter ie a rescore not the
mere checking (twice indeed) of the relationship between the two
figures. If this is what the provision means at no stage would a
numerjcal mistake be picked up, let alone a misjudgment of
substance..

Page 32
Regulation 26 re prohibition against grant of entry permit.

Shouldn't 26(2) include 'a person who has applied for refugee
status'?

Page 61
Re Refugee Visa.
The concern with this provision relates to the potentiality it

provides for the introduction in the future of arbitrary or even
unlawful requirements being made of persons seeking such visas.

Page 102
Query the purpose of Division 3 re additional criteria. It is not

clear what the purpose and effect of Regulations 102, 103, 104,
105, 106 are meant to be.

Page 311 re

Re Refugee A (restricted) visa or entry permit.

Query §.116(c), does it mean a person granted refugee status by
the United Nations High Commissioner for Refugees, or by the
Australian Government?

Ditto re s5.117(b), 118(c) and (d), 119(a).

-2 -



Page 129

A similar query as that re provisions on page 102 ff can be made
re Regulation 134.

Page 135

Regulation 143 re the walver of the good character regquirement
affords the applicant some, albeit inadequate, protection from the
misapplication of the law at the hands of certain Nation States
{as referred to supra). Suggest this protection needs tightening
up, and that Regulations 4 and 143 be expressly cross-referenced
(for the attention of DILGEA's assessment officers).

Page 152
Regulation 152(2) anticipates remarkable efficiency on the part of

Austra'.fia Post: 3 working days from date of posting is considered
too brief a period, perhaps 7 days would be more realistic.

JFFICE OF YOUTH, SPORT, RECREATION AND ETHNIC AFFAIRS
ETHNIC AFFAIRS DIVISION

Firet Ficor Harry Chao Aresds
wedh 4 JUESL DA VIN

GPO Box 1222 DARWIN NT 0801
Telaphone: (089) 397382
Pacsimite: (089) 896336

13 November 1989

s No.... 5

Me R Millg Date Recelved &, 33y 79
Joint Select Committee on
Migration Regulations

Parliament House
CANBERRA ACT 2600

Dear Ms Mills

Thank you for giving the Northern Territory Bthnic Affairs the
opportunity to comment on the draft regulations under the
Migration Act 1958 which relates to the decivion criteria for
the grant of visas and entry permits.

I am unable to confirm as to whether the whole draft
requlations accurately reflect and translate the current and
announced policies in relation to the grant of visas and entry
pernits as at 1 June 1588,

Occasionally, BEthnic Affairs receives copies of mihisterial
statements and news releases from the Minister for Immigration,
Local Government and Ethnic Affairs on immigration procedures
in the areas mentloned earlier, However, these ministerial
statements are not presented in detail.

1 attempted to obtain a co-ordinated policy document from the
Regional Office, Department of Immigration, Local Government
and Ethnic Affairs, but was advised that they do not have one,

Due to the limited time frame provided to us, further
invegtigation of this issue can not be executed.

Bowever, I would like to offer the following commentst

1. On the basis of the News Releases recelved from the
Minigter for Immigration, Local Government and Ethnie
Affairs in the areas of concern, it would appear that the
draft regulations are likely to achieve the goals of the
current and announced poliecies relating to the grant of
visas and permits.

2, The draft regulations on Part 3 - Prescribed Criteria for
Classes of Visas and Entxy Permita, Divisdon 2 -
Regulations 47, 48, 49 and 50 seeme to reflact the curraent
announced policies in theme areas. I wish to add though
that the policies relating to the Buslness Migration
Program (BMP) capital transfer requirements should be
improved e.g. lowering the capital transfer requirements
of Business Migrants in the 41-57 years of age bracket,
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I would 1ike to query the inclugion of the word "sexual®
in the definition of Homcsaxual Partner, Part 1 of
interpretation {2). 1 understand that the policy
statemant did not specify the word "sexual” ralationship
in this category. I belisve this relationship {g implied
in the poliey, "I therefore suggest that the word "gexual”
be omitted.

In regulation 128 - Extended Bligibility (Romosexual)
entry permit section {c) ~ AIDS screening should be
clearly stipulated. I believe that the recently announced
polices on AIDS by the Commonwealth Government include
AID8 screening of migrants. I recommend that a1pg
gcreening be included in this regulation.

I sugqest that in Part 1 (2) = the word Secretary which is
mentioned all over the draft Tegulations ahould be dafined
and included in the section 'Interpretation*,

The draft regulations make apecial provisions for
homosexuale in several clauses, The question arises as to
why special consideration is given to the group above and
beyond considarations affecting other minoxity groups,
e.g. digabled people. One of the major aima of the
Immigration Policy is to quickly populate Australia,

The sentences used in the Araft regulations are long and
too detailed. T 8uggest the concepts be separated,

1 would be grateful is you could keep me informed on the
outcome of the inquiry,

Yours sincerely

F

A

Y Medwell

Director
Bthanic Affairs Division

Submision No, /O
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45 Waverley Road,
t Malvern, Vie, 3145
hone: (03) 572 1044

Dr Andrew Theophanus,
Chairman,

Joint Select Committee on Migration Regulations,
Parliament House,

CANBERRA, a.cC.7, 2600

13 November 1989
Dear Dr Theophanus,

The National Federation of Blind Citizens of r‘iust'raliaJ among many
other organisations representing people with disabuirivs, Is concerned
about the discrimination that is currently inherenr in the dapplication
of the Immigration Act against disabled people,

The Federation would like to ensure rhar people with disabilities
who apply for a visa or entry permit to Australia are nor discriminaved
against and are treated equally with people who are npop disableq,

should be decided on its merits and the criteria should be applied
in the same way as they would be to an applicant who is rot disabled,

The Regulations provide for a varicty of classes of visa and enrry
pemits, These include huranitarian ana refugee visas, public interest
criteria visas, refugee permits, temporary residence entry permits
and temporary residence visa and visitors visas. These Regqularions
are, we believe, to be used by Officers administering the Migration
Act ir conjunction with other ‘guidedines’,

On behalf of the Federation, I ask the Committee to look Specifically
8t the applicatior of the Regulatrions and other guidelines to people
with disabilities,

I attach herewith a copy of resolutions recently passed by rhe Federation.

May I finally add, thar while there is no evidence to Sugge st that
the Government's immigration policy internds to disvriminare against
people with disabilities, the practical applicarion of the Immig:atiorn
Act has without doubt been discriminatory  ang this conflict M tween
intention and application should be Tedressed by this Committec,

Yours sincerely,

I @M

Deborah Hamilton
NATIONAL ADVISOR
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'Ly in Migration

That the National Federation of Blind Citizens of
Australia condemns the discrimination encountered by
-blind and vision impaired pesople and their families
who wish to migrate to Australia. This discrimination
takes the forms of rigid interpretation of medical
criteria for migration and stringent application of
maintenance guarantee requirements. The Federation
reminds the Australian Government that this
discrimination may contravene international standards
and obligations, particularly those under relevant
United Nations Declarations relating to the prevention
of discrimination and the upholding of the rights of
people with disebilities. This Federation calls upon
the Government to revise its immigration policy and
administrative procedures to eliminate discrimination
on the ground of disability against persons seeking to
migrate to Australia.

Discriminatory Imposition of Visa Requirements

Given the recent discrimination encountered by Ms Mary
Schnackenberg (an Executive member of our sister
organisation, the New Zealand Association for the
Blind and Partially Blind), when she visited Australia
on blindness services related business, the National
Federation of Blind Citizens of Australia condemns the
practice of the Australian Government in imposing on a
blind person wishing to enter this country, the
requirement that he or she obtain an entry visa in
circumstances where a sighted person would not require
a visa, The Federation points out that this practice
is discriminatory and may contravene international
standards and obligations with respect to the
prevention of discrimination against people with
disabilities and the upholding of the rights of people
with disabilities. Accordingly, the Federation calls
on the Government of Australia to cease this
discriminatory practice and permit blind people to
enter the country on an equal basis with, and subject
to, the same requirements as are imposed on sighted
people.
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8 November 1989

Ms Robina Mills

Secretary

Joint Select committee on Migration Regulations
Parliament House

Canberra, ACT, 2600

Dear Ms Mills

Thank you for providing me with copy of the draft regulations
under the Migration Act 1958 which relate to decision criteria
for grant of visas and entry permits.

In the short time allocated I did not have the resources to
conduct a thorough analysis of the documents to be completely
satisfied that the regulations comply with the publicly announced
policy of the Commonwealth Government.

Whilst I realise comment on the policy itself is outside the
scope of the Joint Select Committee, I would like to bring to the
attention of the Committee certain aspects of the policy
reflected in the Regulations which are raising concerns among
ethnic communities. These are:

. the balance of family criterion, particularly in relation to
parents of persons who have migrated under the Refugee or
Special Humanitarian Programs and whose families are still
in their countries of origin or in third countries. These
persons often view their families as being in crisis
conditions similar to those that caused their own flight and
eventual refugee status.

. Concerns among established communities (such as Southern
Europeans) about the very small number of persons migrating
from their countries of origin under present policy - and
the consequent failure of their communities to rejuvenate
(both in age and cultural terms) through continued
migration.

¢



I also understand that the new policy and regulations in relation
to change of status will only apply to persons with a legal entry
visa, and not to persons who are illegal entrants or immigrants,
including overstayers. I understand the justification for these
policy changes, but I believe that voluntary departure or
deportation in many of these cases may cause public outcry or
futile representations to both Commonwealth and State Members of

Parliament.

I stress that these are community concerns and that the South
Australian Government in its submission and response to the
report of the Committee to Advise on Australia’s Immigration
Policies endorsed in principle the main thrust of the
Commonwealth’s immigration policy and the need for the
legislative and administrative reforms reflected by the proposed

regulations.
Yours Sincerely

o
s ’

¥z. s<h“}//

CHATIRMAN |

SAMULTICULTURAL AND ETHNIC AFFAIRS COMMISSION

s

i f? N

COMMONWEALTR & OEFENCE FORCE

Prodential Buiidng. cor London Creul & Unvensity Aveavs, Canbars
., Ca
GF.0.80x 442, Candgrra, AC.T, 2%{
Yrﬂep'_mqn: 062) 780111
scEimilo; (D62} 497620

15 November 1999

Ms Robina Mills
Secretary
aointngeloct Conmittee

on Migration Regulat
Parliament House gulations
CANBERRA ACT 2600

Dear Ma Mills

Thank you for providing ¢t

; g ths opportunity fo

R:gr::::i ::;nmentn: to the Committee on th}; dx::f:‘uf;ra::‘z::
Requlations. and ::Z:chha%oa ﬁ:rcher look through the
contained in my letter to ycumz:(;nscm:::;::onal to those

Yours sincerely

e S e S —

D C Pearce
c 1th Ombud

Submlssion No,.

Date Recelved..




COMMENTS ON DRA¥T KIGRATION REGULATIONS.

Regulation 36(1) (a) (iv)

This sub-paragraph refers to a visz not being grs .'ud unless
the Minister is satisfied that it would not be detrimental to
Australia’s policies in respect of overaeas students. A
person seeking to challenge a decigion of tha Minister would
be faced with the problem of ascertaining what the policies in
respect of oversgeas students might be. ¥hat are such policies
and where are they ace-bisey stated?

Ragulation 36(1) (b)

The effect of this paragraph is that a person who has been
deported from Rustralia for the commission of a crime or on
security grounda is never entitled to a visa. I question
whether it is appropriate to include such a definitive
prohibition without the possibility of a discretion to allow
the grant of a visa, The passage of time may mean that a
criminal deportee can show reform or good conduct over many
decades such that the grant of, for example, a tourist visa,
would no longer constitute a risk to Australia. As far as
security grounds are concernsd, my worry here would be that
cbanges in international relations can result in persons who
were once. regarded as security risks becoming a.cceptable: The
changes currently occurring in Eastern Europe may exemplify
this situation. 1In this context I draw attention to
regulation 42(3) which provides, & discretion to the Minister
where an entry pernit would not otherwise be able to be

granted.
Regulation 36(2)

I nots that there is no sub-regulation 36(2) in the
Regulations as printed.

Regulation 40 (f)

There is no conjunction "and” or "or" aftex sub-paragraph (i)
of this paragraph. It is therefore unclear whether th?
factors set out in the two sub-paragraphs are alternatives or
have both to be satisfied.

Ragulation 55

This regulation depends for its operation upon the refugee
program administered by the Department, Would 1t.not be
appropriate that this program at least be tabled in the
Parliament so that it is able to be commented upon by members
of Parliament and is available to persons affected by the

Regulations.

s

Regulstion €7(c) (v) and Regulatien 69 (b)

These two regulations require the approval of an outside body
befors a visa may be granted, As thingt presently stand, it
would not be possible to challenge a rafusal of n visa on the
basis that one of these bodies, even perversely, declined to
give approval, I question whather entry into Australia should
be dependent upon a decision by a third party rather than the
Minister or his delegate. If these ragulations were cast in
the form of the Minister declining entry after consultation
vith the bodies mentioned, responsibility would seem to be
vestad in the appropriate officer and couid make the decision
reviewable.

Ragulation 74(c) (1) (B) and Regulation 86(b) (ii)

Both these regulations refer to the production by a sponsoring
person or body of an undertaking not to seek to recover any
expendituxe by the sponsor in relation to the applicant’s
travel to or from Australia, Presusably thia refers to not
recovering from the applicant or perhaps from the
Commonwealth. It would geem to be inappropriate to bind the
oponsor not to seek recovery from another source, for example,
the diplomat’s government in the first instance and the head.
office of the religious organisation in the second. The
inclusion of the words “from the applicant or the
Commonwealth” after the word "recover" in both cases nay be
appropriate,

Regulation 89(b) and Regulation 89(c)

In both these paragraphs there is reference to "an other (sic)
visitor visa”". 1Is this a reference to the visa referred in
regulation 927 If so, it should be referred to as a

"visitor (othez) visa", If it is not a reforence to
regulation 92, to what is it a reference?

Regulation 124(c) and Regulation 125{e) {idid) (C)

Both these regulations refer to a visa being granted
respectively, on the recommendation, or with the agreement, of
a Minister other than the Minister for Immigration, Such a
provision seems to preclude review of an adverse decision by
that other Minister.

)
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SOUTH BRISBANE COMMUNITY
LEGAL SERVICE INC,

SEAVIZIO DI CONSULENZA LEGALE
KOINOTIKH NOMIKH YNHPEZIA
TOPLUM HUKUK HIZMET]

SERVICIO COMUNITARIO DE
ASISTENCIA LEGAL

PHUC V) CONG DONG VE LUAT PHAP
odnd) 1l e

1st Floor, 97 Vulture St.,
West £nd 4101,
;;UST,};QALIA.
. . elephone 846 3189
November 15, 1989 P.O. Box 143, West End 4101,

Dr Andrew Theophanous

Chairman

Jdoint Select Committee on Migration
Regulations

Parliament House

CANBERRA ACT 2600

{FAX NO: 062 - 77 20867)

Dear Dr Theophanous

The South Brishane Community Legal Service 1s a free legal advice
and casework service specializing in immigration matters., As
sucrh we have considerable expertise in the area of migration law
and have been anxious to make somé response to the draft
aigration regulations being considered by your committee.

Unfartunately, dune to limited time and the recent departure of
one of onr staff wemhers, we have been unable to prepare fully
sueh response.,

However, we have had the oppertunity of reading the submission
from the Immigration Advice and Rights Centre (NSW), Public
Interest Advecacy Centre and Refugee Council of Australia, Tne
dated the 7th November 1989. FWe advise that we fully support
thelir comments in their submission and also the geneval comments
cemcerning the complexity of the legislation, the need for
sufficient competent and free advisory services and the serious
omissions in the draft regulations.

Wo trust the committee will seriously consider the snbmisaion
farwarded and take appropriate action in this extremely important
area of migration law. Finally, it is indeed unfortunate and
in fact quite unacceptable that such an extremely short period
of time has been given to comment on these draft regulations.

Yours fajthfully

- ROBERT LACHOWICZ Submlssion No. .5 .o
Solicitor .
’ Date Received . | T3/ ?61

Submission Nu, '

Date Received '* ™~uY 3%

13 November 1989

Or Andrew Theophanous

Chairman

Jotnt Select Committee on Migration Regulations
Parliament House

CANBERRA ACT 2600

Dear Dr Thegphanouys,
Be: Migration Regulations

Attached please find further submissions on behalf of the Immigration
Advice and Raghts Centre (NSW) and Public Interest Advocacy Centre
(unfortunately Refugee Council of Australia have been unable to consider
thes submission In Lite), These submissions are tn addition to those
already received by the Committee dated 7 November, 1989,

e hope that these. further comments wil be given careful consideration
by the Committee and are of use in formulating the views which will be
put tc the Minister,

We thank voy for the-opportunity to make further submissions on the
oraft requlations though we retterate our previously expressed view that
Glven the universal significance of the final product, the proclamation of
the Act should be delayed.

Yours sincerely

y /A

George Masri
{on behalf of immigration Advice & Rights Centre Inc (NSW) and Public
Interest Advocacy Centre)
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Requiations 16 and 28, Fffect and operation of visas and entry
permits

Regulations 16 and 28 which Incorporate “terminating congitions” will
have grave implications on those who make mtnor breaches of g conditian
in their visa or entry permit, The effect could be the cancellation of a
visa or permit, with no right of review. These terminating conditions,
which are set out In sub~regulation |6 (8) and sub~regulation 28 (37, are
not to be found in existing policy or law.

Under the regulations a person who breaches a terminating condition will
(1t seems) be ynable to apply for an entry permit (whether a temporary,
extended or permanent entry permit) whilst he or she remaing in
Australia. This is 5o notwithstanding that the criterta for a further
temporary entry permit or permanent residency may be satisfied.

it woulg also seem that such a person will not be able to rely on sub~
requiation 120 (a) that he or she has “complied substantiatly with any
conditions subject to which the visa or entry permit was granted” in
order 1o be granted an entry permit, The conditions refered to in sub~
regulation 120 (a) do not reiate to terminating conditions but to
conditions refered to inreguiations 17 and 29. This Is contrary to
evisting pelicy ang law where greater welght is given.to whether a
person sailsfies the criteria for granting an entry permit than the
technicalittes of holging a vaito visa See for example The Grant of
Resden? Siatye, integrated Deparimentai Insiryction Manual, Volume |
No, 1. General Processing Procedures, Part Twg where policy allows for
the grant of resigent status to those who do not hold a valid temporary
entry permit but who satisly the policy guidelines for the eligible
~ategories under section 6 A (1) of the [digration Act.

As 2 decision (o terminate the entry pefmit 15 not reviewable (see
section 648 (13 (a) of the Migration Legistation Amendment Act), &
person who has had his or her entry permit terminated would be unable to
seek review on the decision not to grant a further temporary or
permanent entry permit

The new regulation scheme of terminating conditions is too inflexible
ang harsh. It does not have regard to the genuine changing clrcumstances
of the applicant Thic situation 1S Hikely to force people to rematn in
Aystralia 11legally even though they may be in genyine relationships with
Ausiraltan Citizens or residents or they may have strong humanitartan or
compassionate grounds to rensain here, Clearly it is preferable (for the
indwvidual as well as for Australia's immigration program) to have such a
person regularise his or her status than to remain Hlegally in Australia.

2
Regulation 26, Probibition against grant of epiry permit

Reguiation 26 which relates to the grant of entry permits for illegal
entrants is as previously stated far too restrictive and contrary to
extsting policy. The following statement by the Minister supports our
previous comments that the more restrictive tnterpretation of the
requiation 26 provisions 1s contrary to the announced policy In response
to Senator Jean Jenkins' claim that 1)legal entrants whose 28 day pertod
of grace expired would be unable to change thetr status under the:
the Minister said;

“Once a person {s apprehended he may Immediately apply for change

of status. It 15 not true to say that he has no other choice. At the

stage of being apprehended, he may apply....| refterate that a

persen may apply immediately upon apprehension. whilst that

decision 18 not reviewable, that course of action still remains

open to the person who has been apprehended.”

Hansards Senate, Tuesday, 30 May, 1989 at page 3037,

Clearly, the six month restriction under the reguiation departs from the
Minister's assurances in Parilament about an 111egal entrant's right to
apply for thange of status.

Regulation 36, Restrictions on eptry - readmission

Reguiation 36 which relates Lo prohibitiens on re-entry 15 as previously
stated Loo restrictive. Further to our comments that the total prohibttion
from re-entry under sub-regulation 3601 Xb) is contrary Lo existing
policy, we are concerned that the wordlng 15 t00 broad. The distinction
vetween " commissionof a crime” and " convictonof a ceime” must ¢t the
very jeast be maintained because of the permanent restrictions on re-
entry. Section 12 of the Migration Act which deals with criminal
deportation relates to "convicted tn Australia of an offence.....for which
the person was sentenced {o death or to imprisonment for Hie or for a
perfod not Tess than one year.”

The wording of sub-regulation 36(1)b) could be interpreted widely to
include, for example, those who left voluntarily or were deported as a
result of committing an of fence under the Migration Act. Such offences
inciude those relating to entering or remaining as an 1ilegai (see s27 of
the Migration Act), contravening conditions restricting performance of
waork (see 5 31B of the Migration Act), fallure to leave Austraiia within
the time specified by the Minister or authorised officer (see S31A of the
Migration Act) or progducing false or forged documents (se¢ 5 31 of the
Migration AcL).
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Al the very Teast, regulation 36(1)(b) should only relate to deportations
made pursuant to section 12 of the Migration Act wher, reference is made
to deportation relating to a.crime, The situation proposed in the
regulations is far too inflexible for a restriction which has severe
consequences. It fgnores factors such as ties with Australia, the nature
of the crime and the risk of recidivism.

We retterate our comments made In the previcus submission that at the
very least there shouid be discretion to watve such restrictions in cases
where strong compassionate grounds exist. To have a sttuation where
there 15 no discretion to waive the prohibition perfod departs from
existing policy.

Regulations 116~ 119, Refugee (restricted ) visas or entry
oremits

The concept of the various extended refugee (restricted) visas or entry
permits are not to tre found In existing Jaw or policy. The inclusion of
such gistinctions will cause great confuston and uncertainty. There
3eems t0 be no need to have such distinctions. It is also of concern that
refugees may be denied access to restdency or review rights under this
regulation scheme.

We have previoysly expressed our dissatisfaction that decisions on
refugee status are not reviewable, However, glven the Ministers's
Ingistence on his unfetlered right to make these decisions we are not
pursuing these concerns However, the Reguiations make 1t clear that the
Minister wili be making two decisions on each refugee application -
fiestly, whether refugee status shouid be granted; and secondly, whether
2 Type Arefugee visa or a type B visa should be given. Type A confers the
rignt for the refugee to apply for permanent residency, whereas Type B
withholds this right. We submit this second decision should be
revigwable In a closed hearing.

Begulations 127 ~130. Extended eligibiiity entry permits -
General comments

The concept of extended ellgibility entry permits in the regulations 1s
not found In ex1sting policy or 1aw. its fntroduction ts likely to lead to
much confusion and require vastly Increased adminstrative and staffing
resources It is particularly onerous on the gppiicant and it 15 envisaged
that many with genuine grounds for an entry permit witl be excluded
Decause they did not satify the formallttes under the reguiztions. The
scheme 1s, in fact, a cleverly - devised technical means of subverting not
only existing policy, but of destroying the apparent intention of the main
and amending legisiation. We are sure that when Partiament agproved
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section 11D of the Amendment Act, It could not have foreseen that te
power to fmprove restrictions on visas and permits would be wellded so
harshly ang widely.

Begulation 127, Extended e)igipllity (spectal circumstances)
entry pecmit

Under sub-requiation 127 (@) (1legals and persons who hold a visitor visa

or entry permit are excluded from being granted an entry permit under

sub-regulation 127 (b) (1), wWhen considered with schedule 5 1t

eftectively prohibits visitors and illegals from applying for change of

status on genuine married,de facto or homosexual relationship grounds.

This {5 a radical departure from existing law and policy. See for example
0, o) t

o
entey permit, The restriction 1s particularly harsh and ignores the
genuineness of the relationship and the possibility of changed
circumstances. 1t completely contravenes the rights of the Australian
resident or citizen not to be separated Trom the partner of thelr choice,

Regulation 130, Extended eligibility (other) entry permit

Sub-reguiation 130(1)raXiXc) introduces a new requirement that “a
major natural disaster, a signiftcant political, soctat or religlous
change” must be "specitied by the Minister as such a disaster or change
by notice oublished in the Gazette " before an extended ellgibliity (other)
entry permit can be granted. This 15 far too restrictive and s clearty
contrary 1o existing policy where there 1s no such requirement 16
gazette. It 1s not clear whether the particular disaster or change must
remain Gazetted at the time a person makes such an application.

This new rule would totally bind Individual inmigration decistons on
humanitarian grounds to Australia's general foreign and brlatera
relations poltcies. Currently, there is room for such general
considerations to fnform Immigration decisions, without limiting the
abllity to respond to worthy indlvidual cases which may not f1t the
general framework. This ability, which should be retained, will be
compietely eliminated by the "gazetting” requirement.

Requiation 144, Waiver of health criteria

As mentioned previously the provisions relating to the weiver of health
criteria do not reflect existing policy. To elaborate, the existing policy
can be found {n Chapter 5 of the old Migrant Entey Hanghook (note that the
existing Chapter 5 - Health Reauirements states "See separate
instructtons™, According to the Freedom of Information Unit of the
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department this means that the Health Requirements chapter of the
previous Migrant Entry Handghook s existing policy).

Clearly under existing policy there are much wider provisions for walver
of the health criterta than will exist under the regulations. Firstly, under
existing poiicy there 1S no ltmitation placed on the class of entry
permits fn which the waiver of health criteria applies. Sub-regulation
144(1) geparts from this policy by specifying that the watver provistons
only apply to certaln visa and entry permit classes. Secondly, under
existing policy there 15 no Himitation placed on the type of health
condition subject to the waiver provisions. Sub-regulation 144(2)
departs from this policy by specifying that it applies only in very limited
sttuations ang where the person goes not have communicable diseases.

The existing policy considerations relating to health walver are set out
below.

As paragraph 5.13.1 of the Migrant Entry Handbook states:
“white failure to meet the health requirements generally resuits in
refusal of the application there may be spectal circumstances,
especlatly compassionate ones, which justify consideration being
given to walving the usual standards.

At paragraph 5:13 2 it states:
‘whether or not such circumstances exist depend on agsessment of
ingividua! cases, However, Inview of the Tamily reunion objective
(which 1€a0s 1o 2 range of other selection concessions) all
applications in Category 1 and In the sponsored sub-categor fes of
Category 3 (fe preferentia’ and extended family reunion
categories) are to be reconsidered where health standards are not
met”

1t is important to note that while all famtly reunfon applicants have
their cases reconsidered when health standards are not met, it does not
exclude reconsideration of other category applicants.

Paragraph 5.13.3 which sets out the factors to be taken Into account in
reconsidering cases, states:

“Once 3 case has been assessed as Justifying reconsideration, 8
Judgement s to be made after weighing up the following factors

* the extent of soclal welfare, mediceal, hospital or other
institutional or day Care currently required in the home country
and likely future requirements

6

* the avallabtitty of these services in the intended area of
settlement in Australia

* the potential iifetime charge to Australian pubtic funds

* the willingness and abl1ity of a sponser to provide any support
and care required over and above that expected by the normal
sponsorship

* the applicant's and famlly's current and expected current and
expected abllity to cope with the particular health problem or
disability

* the short and tong term educational and occupationat prospects
for the applicant in Australia

* the degree of relattonship with family already in Australia ang
the balance of family disposition

* any outstanding qualities possessed by the appiicant and the
family which would provide significant contribution to some
sphere of Australian iife

* other compassiongte or humamtarian aspects of the individual
case.

it 15 therefore submitted that the health waiver provisions in the
regulations do not reflect existing policy and introduce new and harsher
requirements.

Further sub-regulation 144(2)(d), which 15 aiso a new requirement, is.
worded too broadly. The danger is that, "prejudice the access to heaith
care” may be Interpreted too broadly so as 1o exclude many from the
walver provistons,

Schedule 5, Mandatory conditions for grant of visas and entry
permits.

Further to our eartier submissions in relation to Schedule S, we are
particutarly concerned about the Imphications of the mandatory
congitions imposed on the majority of temporary entry visas and entry
permits (see items | and 2). Under item 1 of the Schedute most
temporary entry visas angd permits (including tourists, visttors (other),
immediately family visitor, students and working holiday makers) will
be subject to mandatory conditions that will prima facle prohibit change
of status to permanent resldency unless the person applies for, and has
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been granted, refugee status, This 15 a Clear and most radical departure
from existing taw and policy.

Under existing taw and policy only “prescribed non-citizens” (le students,
diplomatic or consular representatives and dependants) are prohibited
from changing thelr status to permanent residents on employment
grounds pursuant to the present section 6A (1) of the Migration Act,
Those prescribed non-citizens, as well as others who enter on 2
temporary basis, are however allowed to apply for change of status on
any other ground.

The Grant of Resident Status. Integrated Departmental insteyction:
Mol ~

; aven
allows for the grant of resident status to those who do not hold a valig
temporary entry permit but who satisfy the policy guidetines for the
eitgible categories under section 6 A (1) of the Migration Act.

Section 1120 of the Migration Legislation Amendment Act appears to
reflect the extsting section 6A (1)of the Migration Act However, when
read in conjunction with Schedule 5 and Regulations 127 and130, it
becomes clear that this appearance is deceptive. The new scheme not
only tightens the ellgibtiity for the general "compasstonate” grounds; but
also for change of status on family grounds. The end result will be that
only people who enter Austraifa as temporary residents with work
permits ( and not even all of these ) will be eligibile to access these
change of status provisions.

This whole scheme is totaily new and will have the effect of exciuding
many people who have a clear " In - principie® entitlement from ever
helng granted permanent resldenty whilst in Australia. As well as
breaching the rights of Australian c1tizens, 1t will undoubtediy have the
eftect of forcing those with genuine cases to become tiiegal. The scheme
15 3 clear departure from the spirit of the existing policy whereby
greater weight Is given to whether 3 person satisfies the criteria of the
¢hange of status provision than to satisfying the technical requirement
of holding a valid temporary entry permit.

Schedule S ftem 2 sets out that certaln tourists are excluded for gatning
any further entry permits while in Australia (whether a further
temporary entry permit, an extended eligibility entry permit or a
permanent entry permit), Not only is this a total change form existing
policy, it is also particulariy harsh and inflexibie as it ignores the
possibiiity of changes in the applicant's circumstances.
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Department of Immigration, Local Government
and Ethnic Affairs

Banjamin Ottices
Chan St Belconnen, AC.T. 2617

Ms Robina Mills
Secretary

'y Joint Select Committee
on Migration Regulations

22 NOV 1989

Parliament House Houso L:‘l‘m
CANBERRA ACT 2600 L i
oftiice _

[§A

Igi

Dear Ms Mills

I was asked by the Committee, at its meeting on 20 November
to supplement the responses and comments listed in the
attachment to my letter to you of that date.

Page 2 - the situation of children who are part of the
family by reason of custom or other circumstances:

It is proposed to accommodate that issue not in the
definition of the word "adopted“ at page 1, but in the
definition of “dependent child” at page 4. That latter term
will be redrafted as to have two alternate meanings. The
first is the definition that appears now at page 4. The
second alternative meaning will read, along the lines of,
"person who has not turned 18 (other than a person who is
married or engaged to be married or a de facto spouse) and
is wholly or substantially in the custody of a person in
loco parentis.

Page 2 - "aged dependent relative":

it is proposed to replace the words "for not less than 3
years" with the words "for a reasonable period”.

Page 2 - "assisted student":
The definition is being re-written to mean:

(a) a private student; and
(b) a student under AIDAB scholarship.

// // P.O.Box 25, ACT 2616 41111 Telex62037
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Page 5 - "formal course”:

The definition will be extended to cover study at a primary
school.

Page 6 - "orxphan":

In addition to the changes indicated in the attachment to my
letter of 20 November, we are taking up with the drafting
officer the concern expressed in relation to the situation
that arises where the authorities of a foreign country
assume care and control of orphans. We expect to find a
formula that would overcome that situation..

Page 6 - "orphan relative':

The reference to "usually resident in Australia” will be
re-drafted to apply to Australian permanent residents and
not to citizens.

Page 7 - "public interest criteria"”

Para (c¢) will be amended to place that judgement in the
hands of the Minister personally. The provision will read,
along the lines: "(c) is not subject to a certificate by the
Minister personally that the Minister thinks he or she is
likely to be involved in activities .... etc.”

Page 8 - "relative":

The definition will be rewritten to the following effect:

- for purposes other than for refugee/humanitarian visas,
the definition provided at p.8 will apply with the
deletion of first cousins.

- for purposes of refugees/humanitarian visas, the
definition provided at page 8 will apply with the
addition of second cousins.

Page 9 -~ “sponsor":

The definition will be extended so as to include a provision

whereby a child may have an adult person or an organisation

undertaking a sponsorship on his or her behalf.

Page 9 - “sponsorship”:

Paragraph (a) will be amended so as to replace the words

“not later than 2 years" with the words "not later than a
reasonable period”.

Page 10 - “spouse"

A question was raised as to whether the terms covers each of
several wives of a polygamous marriage. The policy has
allowed the recognition of one of the wives nominated by the
husband as the spouse. It follows, that the "spouse" is not
necessarily the first wife, and that the other wives are not
recognised as spouses or as de facto spouses. We understand
that the definition of "spouse"”, at page 10 when read
together with proposed regulation 7 at page 15, translated

. that policy. We will nevertheless take up this question
wit?lx the drafting officer to put the matter beyond doubt.

Yours sincerely
L R
2 .

W J GIBBONS
First Assistant Secretary
Development and Systems Division

22 November 1989

—
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Department of immigration, Local Government
and Ethnic Affairs

Benjamin Otfices
Chan St Belconnen, ACT. 2617

Ms Robina Mills
Secretary
Joint Select Committee
on Migration Regulations
Parliament House
CANBERRA. ACT 2600

20 RV 92

Houss of
Represeninilves
Comumitias

Dear Ms Mills

I was asked by the Committee to indicate the status of the
variations between current policies and the policies behind
the proposed regulation listed in the statement attached to
the letter from the Minister (Senator Ray) to the Chairman
of the Committee, dated 14 November 1989.

Prescribed Changes in Circumstances:
~ upannounced.
- new provisions of the Act (paragraphs 11s(1)(a) and
117(2)(a)) required a policy to be developed, without
which these provisions would be inoperative.

Extended Eligibility Temporary Entry Permits (EETEP):
~ unannounced.
- new provisions of the Act (paragraph 11P(4)(a))
required a policy to be developed to provide for the
circumstances where the bar on grant of resident status
may be lifted.

Restrictions on the grant of entry permits to certain
illegal entrants:
- unannounced.
- change in policy to complement new section 11T of the
Act, to discourage illegal entrants from going
underground and to enhance the enforcement of the Act.

prescribed diseases for purposes of subparagraph
11a(1)(d)(i) of the Act:
- unannounced.
- clarification of policy by replacing the current
contentious Regulation 26 which lists specific diseases
and conditions with generic listing. It follows the
revision of the health criteria (see below).
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Health Criteria - Schedule 1, items 9 and 10:
- unannounced.
- clarification of policy due to the structural
difference between a regulatory scheme and policy
guidelines.

Waiver of health criteria
~ unannounced.
- clarification of policy due to the structural
Qifference between a regulatory scheme and policy
guidelines..

Restrictions on re-admission:
- unannounced. <.
- clarification of policy due to the structural
difference between a regulatory scheme and policy

guidelines.
Health and character requirements for New Zealand citizens @
seeking to sponsor family unit members to Australia:

- unannounced.

- correction of inconsistency between the policy on
grant of resident status in Australia and the policy on
migrant entry.

Prescribed Class of Persons - definition of "prescribed
non~citizen" in subsection 112D(7) of the Act: .
- unannounced.
- a change in policy flowing from the amendment of the
Act.

Business Migration:

-~ announced.

- a change of policy for the more effective operation
of the policy.

Refugee Visa or Entry permit:
- implicit in announced policy.
- consequential of the regulatory scheme.

Grant of temporary entry permits to holders of certain
student visas or entry permits:
- unannounced.
- consequential to the amendment of the policy in
relation to "prescribed non-citizen" (see above).

Transit visas: .
- unannounced.
- correction of inconsistency between transit and
visitor visas.

Border visa:
- unannounced.
- consequential to the new provision in section 112 of
the Act.

Medical treatment visa:
- unannounced.
- the policy change in relation to surrogate mothers
was necessary due to legal uncertainty associated with
surrogate motherhood. The clarification in policy on donors
for organ transplants was necessary for the more effective
operation of the policy.

Changes related to temporary residence - entertainer/media
staff, sportspersons and medical practitioners.

- unannounced.

- correction of inconsistencies in and the

clarification of current policy.
In relation to various matters raised by the Committee with
departmental officers in relation to regulation 2 of the
proposed regulations, I attach a paper setting out
deggrtmental comments and responses.

.- You : sincerely
p i 5

"W J GIBBONS
- First Assistant Secretary
Development and Systems Division

2o November 1989



