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On 132 September 1990 the Hon G G D Scholes, MP raised, as
a matter of privilege, a letter he had received from Mr A
Elder of Punhill Madden Butler of Melbourne. A copy of the
Hansard record of Mr Scholes’' statement in raising the
matter is at Attachment A. A copy of the letter complained
0f, which was dated 6 September 1990, is at Attachment B.

Mr Speaker considered Mr Scholes’ complaint and reported to
the House on it on 17 September. Mr Speaker stated, inter
alia, that he believed the case was a borderline one on
which the House would benefit from the advice of the
Committee of Privileges and that, accordingly, he would
give priority to a motion. Mr Scholes then proposed the
following motion, which was agreed to by the House:

That the letter of 6 September 1930 from
¥Mr A Elder of Dunhill, Madden and Butler, to
the honourable member for Corio be referred
to the Committee of Privileges.

A vopy of the Hansard record of the Speaker’'s statement is
at Attachment C.

Conduct of inguiry

3.

The committee sought a memorandum from the Acting Clerk of
the House on the matter - a copy of the memorandum provided
is at Attachment D. It sets out the basic constitutional
and legislative provisions relevant to the complaint, and
summarises precedents from the House of Representatives and
the House of Commons ({UK]).

The committee resolved that Mr Scholes should be invited to
appear before it,; and he gave evidence on 11 October. The
committee subsequently authorised the publication of the
transcript of Mr Scholes' evidence.

Mr Scholes assisted the committee, confirming the
authenticity of the copy of the letter from Mr Elder held
by the committee, and its attachments, which included a
copy of a letter over Mr Scholes’ name addressed as
follows:

"TO ALL BRANCH MEMBERS
AS ADDRESSED"

Mr Scholes’ evidence also provided useful information to
the committee on his actions in connection with the letter
he had distributed. He was also able to explain to the
committee and answer questions about his perxception and
understanding of the substance and implications of Mr
Elder‘s letter of 6 September.




Several gquotations fom Mr Scheles’ evidence are
incorpeorated in this report, but the committee stresses
that its conclusions have been based on the totality of the
material before it, including the full transcript. A copy
of the transcript of Mr Scholes’ evidence will be tabled.
It is necessary to read the full record to get a more
complete understanding of Mr Scholes’ position.

Substance of the compiaint
In his statement to the House in raising the complaint on

13 September, Mr Scholes said, inter alia -

I claim, Mr Speaker, that the threat contained in the
letter, if I were to comply with it, would inhibit me
and prevent me in future from carrying out my duties
as a member of this Parliament and thus would prevent
this Parliament from having my services on a basis
which I would think is right and proper (House of
Representatives Hansard, p 1831).

In evidence, Mr Scheoles indicated that the following parts
of Mr Elder’s letter were central to the complaint:

...I ask wyou to not distribute the document
[Mr Scholes’ letter] further, to tell the people to
whom you have distributed it that it should be put to
one side, and that you refrain from making such
statements in the future. I alsc ask that you identify
the author of the document annexed to your letter, so
that I may give consideration to the initiation of
proceedings against him.

I ask for these assurances and information forthwith,
and in particular, by not later than Monday,
10 September 1990. If you wish more time than that, so
that you may take legal advice as to the seriousness
of the defamation, please let me know and that will be
agreed.

If the assurances are not forthcoming, I will strongly
advise my client to put to one side past associations
and friendship, and initiate proceedings to put right
the damage to his previously unsullied name. Please
treat this seriously... ' .

Issues for determination
The essential question for determination by the committee

can be put as follows:

Did the action of Mr Elder in writing to Mr
Scholes in the terms that he did in the
letter complained of constitute a contempt?
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There was no suggestion that the actions of Mr Scholes in
publishing his letter to members of his party in his
electorate were absolutely privileged, i.e. immune - Mr
Scholes confirmed his awareness of this in his evidence to
the committee ({Evidence, pp 13, 20, for example}. The
substance of Mr Scholes’ concerns was rather his belief
that, if he complied with the requests ¥Mr Elder made of
him, he (Mr Scholes) would be inhibited in carrying out his
duties as a HMember.

The House does indeed have the power to act to protect a
Member from conduct which amounts, or is intended or likely
to amcunt, to an improper interference with the free
performance by the Member of his or her duties as a Member
(Parliamentary Privileges Act 1987, section 4). Thus,
although actions such as those of Mr Scholes’ which gave
rise to Mr Elder‘s letter may not be absclutely privileged,
it is possible for the House to hold that, even if they do
net breach any specific right or immunity, they are
contempts.

Mr Elder's letter is certainly an explicit attempt to
influence Mr Scholes. The test to be applied, in the view
of this committee, in assessing whether Mr Elder‘’s adtions
constitute a contempt, and having regarxd to the
requirements of section 4 of the Parliamentary Privileges
Act 1987, is whether they were improper.

The committee appreciates Mr Scholes’ perception of the
matter. He regards himself as having duties to his
electorate and responsibilities in so far as the issue
which gave rise to his letter is concerned. The following
statements sum up Mr Scholes’ thinking on this point:

My duty as a member of parliament is to represent the
views of those people, and I believe any action which
would inhibit me from doing sc would deny the people
I represent and this Parliament their proper role in
what is a matter of significant and major public
comment and public administration {House of
Representatives Hansard, 13 September, p 1830).

Firstly, the matter was a matter of significant
controversy and disgcussion within the electorate...
{Evidence, p 14}.

In my view I think it was a reasonable action of mine
as a representative of the area to inform the branch
members in the area of some of the information which
was being circulated and which was not guite the same
as they were receiving in the local media...
{Evidence, p 14).
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Now I am faced with a situation where I am asked to
give certain undertakings as to the future and my
understanding is that, if I gave such undertakings,
that would encompass almost all avenues of criticism
of the operations of Pyramid Geelong building
societies and other matters which will come on the
public agenda, I would expect, in the next few weeks
relating to the same matters (Evidence, p 4).

Possible contemptis

The committee has considered Mr Scholes’ concerns in light
of the relevant statutory provisions, and having regard to
the precedents available to it.

In the view of the committee there are two matters under
which the possibility of a contempt could be considered.
First, did the action of Mr Elder in writing to Mr Scholes
and asking him to take the actions Mr Elder sought, and
stating what he (Mr Elder) would do if Mr Scholes did not
comply, itself constitute contempt - i.e. was the whole
action of Mr Elder in this matter a contempt? On this
aspect, the committee recognises the need for Members to be
able to act effectively and appropriately in carrying out
their responsibilities. Nevertheless, the essential point
is that Members deo not enjoy absolute immunity in their
ordinary work, rather their immunity is confined to their
participation in proceedings in Parliament. This narrow
drawing of the ambit of absolute privilege reflects a
proper concern that the rights and immunities of Members
should be limited to those considered absolutely necessary
for the performance of their duties and for the work of the
House. It reflects a recognition of the legitimate rights
of others in the community.

Whilst absolute immunity did not protect Mr Scholes in
circulating his letter, should Mr Elder’s action in writing
as he did on 6 September be seen as a contempt? Considering
My Elder's letter in the context of Mr Scholes’ action in
distributing the material he did distribute, the committee
has concluded that Mr Elder’s basic action in writing the
letter of 6§ September should nct be seen as an attempt at
improper interference with Mr Scholes’ work as a Member.
Whilst the committee is mindful of Mr Scholes’ position in
the whole matter, Mr Elder’s letter, in its view, needs to
be seen as a response on behalf of a person claiming to be
affected by the actions of a Member. The committee does not
believe the House would want members of the public to feel
that they could not respond, or have responses made on
their behalf, in appropriate terms, when matters of
personal interest to them arise as a result of the actions
of Members.
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The second possibility is more specific and concerns the
reguest in Mr Elder‘s letter that Mr Scholes -

‘refrain from making such statements in the future’.

It is not clear on the face of it whether this statement
should be read as encompassing Mr Scholes’ participation in
‘proceedings in Parliament’. Mr Scholes has read it this
way because he felt that if he gave the assurances socught
by Mr Elder, this would inhibit him in his activities in
Parliament. He advised the committee, in response to a

-guestion "Is your complaint ... because he [Mr Elder] is

asking you teo refrain from making statements in the House?’
as follows:

... I believed that if I gave such an undertaking it
would have to include making such statements in the
House ...’

and later

... Y understood him {Mr Elder)] to be saying that I
should not make such statements in the future. That
is all-encompassing as far as I am concerned’

{Evidence, pp 11-12).

Nevertheless, Mr Scholes did not feel that Mr Elder's
request that he [Mr Scholes] ‘refrain from making such
statements in the future’ was an attempt to intimidate him
in performing his work in the Parliament {Evidence, p 1l1).
Furthermore, when asked ’'Is your complaint...because he is
asking you to refrain from making statements in the House’,
he answered 'Ho’,

Again, the committee believes that this particular
statement of Mr Elder'’s should be considered in the context
of the events which preceded it, namely ¥r Scholes’ actions
in distributing his circular within his electorate. Further
there is no explicit reference in the letter to debates or
proceedings in the House. In the circumstances, and having
regard to the nature of the letter itself and the words
actually used, the committee has concliuded that there is
not sufficient evidence to lead it to a conclusion that
the particular statement should be found to constitute an
attempt by improper means to influence Mr Scholes in
respect of his participation in proceedings in Parliament.

‘The committee believes that its conclusions on the possible

contempts are consistent with the precedents as it
understands them. Nevertheless, it notes the power of the
House to act to protect its Members from actions which,
whilst they do not breach any particular right or immunity,
do amount to improper interference with the free
performance by a Member of his or her duties as a Member
and will, in the future, be mindful of its duties to advise
the House.




Finding

20. The committee finds that the action of Mr Elder in writing
to Mr Scholes in the terms that he did in his letter of 6
Septenmber does not constitute a contempt of the House.

Reconmendation
21. In view of its finding, the committee recommends that the
House take no further action on this matter.

18 October 1330 (G GEAR)
Chairman




PRIVILEGE

Mr SCHOLES (Corio)-~Mr Speaker, |
wish 10 raise a matier of privilege.

My SPEAKER-—The honourable mem.
ber may proceed.

Mr SCHOLES—On Monday of this
week, 1 received a letter from a firm of
solicitors, Dunhill Madden Butler, signed
by a Mr A, Elder, In his letter, Mr Elder
indicates that he is acting on behalf of Mr
Bill Farrow, the major pariner in the Far-
row Corporation and a direcior in the
Pyramid Building Society.

The letter contzins paragraphs which I
believe would inhibit me in the passage
of my duties as a member of this Parlia-
metit and as a representative of the Corio
electorate. The House will be aware that
the Pyramid Building Society was a major
institution in the Geelong area; that some
76,000 persons in the Geelong area held
deposits in the Society and, clearly, it is
& matter of serious consequence 1o all
persons and particularly parliamentary
representatives of that area.

My duty as a member of parliament is
to represent the views of those people,
and [ believe any action which would
inhibit me from doing so would deny the
people I represent and this Parliament
their proper role in what is a matier of
significant and major public comment and
public administration.

I go to the specific paragraph, which
asks me to pre-empt my right to any fu-
ture comment on these matters, even
though anyone who has taken an interest
in them would know that I have a series
of questions on the Notice Paper, 1 should
have thought not unfriendly to the views
being expressed by Mr Farrow. The para-
graph refers to a document which 1 dis-
tributed to branch members of my Party
in my eleciorate and 1o the Secretary of
the Geelong Trades Hall Council—that
being, for the information of honourable
members, something under 200 copies by
private letter. It was not released by me
to the press and it was not published or
commented on by me in any media re-
lease or in any other fashion. The letter.
that I received, which is posed in a very
courteoys fashion—and I acknowledge
that-—states:

I ask you not to distribuse the documens further,

to tell the people to whom you have distributed
it that it should be put to one side, and that yoy
refraint from making such statements in future.

I refer to the last part of that sentence,
that 1 ‘refrain from making statemenis in
future’. Anyone who reads the Nolice
Paper will know that 1 have guestions
which, once answered, whether they are
in favour of or detrimental to the Govern-
ment, it would be impossible, as 2 mem-
ber of parliament, for me not to comment
on,

ATTACHMENT A




Reports on the activities of Pyramid
will be coming out over a period of time
and, as ithe representative of the Corio
electorate, it will be my responsibility to
make comment on the matter, particu-
larly on behalf of those people who have
lost their funds, who are shareholders and
who have been deprived.

i bave no animosity towards Mr Farrow
and I do not think that at any time during
the 20-odd years that I have known him
or been a member of this Parliament we
have had any aliercation other than a
letter once about what 1 thought was an
improper action in reducing some inferest
rates.

Mr SPEAKER—I think the honourable
member for Corio has put before the
House the matter that he wished to raise.

Mr SCHOLES-—I wish to put certain
documents before the House for the con-
sideration of the Privileges Committee. It
is possible from my kmowledge of privi-
lege that the particular matter is not cov-
ered because privilege was, in fact, derived
in the eighteenth century and some of the
present legal practices were not para-
mount in those days. 1 seek leave 10 table
a letter from Dunhill Madden Butler
which contains the paragraphs which |
find offensive; an attachment to that letter
which pusports {0 answer matters which |
raised in the circular which I sent out and
which, had [ not been told | could not
distribute, 1 would have sent to my elec-
torate because it is entitled to know those
views too; the letter that was actually sent

to the branch members, and the attach-
meni; the report published ot the admin-

istrator of the Pyramid Building Society
which sets out his views of the operation
of the societys; a series of press reieases
which were published prior 10 the making
of my statement, which have a total dis-
tribution of something in excess of two
million, and against none of whom writs
have been issued or action taken, clearly
indicating that the action threatened
against me is to prevent me, as a member
of parliament, from taking part in public
debate, not 2 matter of damage, because
these articles are far more damaging and
potentially damaging to Mr Farrow,
finally, a list of members of parliament
which was issued by the Friends of Pyra-
mid Building Society which clearly puts
my name at the top of that list—the
honourable member for Corangamite (Mr
McArthur) is second-—on a matter which
normally would have been of State impor-
tance, but which, I think, reflects the
importance which is placed on my contri-
bution and my participation in a matter
which is of significant importance to my
electorate and the people I represent,

I claim, Mr Speaker, that the threat
contained in the letter, if [ were to com-
ply with it, would inhibit me and prevent
me in future from carrying out my duties
as a member of this Parliament and thus
would prevent this Pariiament from hav-
ing my services on a basis which I would
think is right and proper.

Mr SPEAKER—Is leave granted for the
documents to be tabled? There being no
objection, leave is granted. I will take
account of the matter raised by the
honourable member for Corio and will
report my views back to the House at a
later date.
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Fi0.
SOLICITURS & NOTARIES
§
OwRet JdheBLOET

Your Rei

September 6' 1990 Dieect Line &17 52838

Hon G. Scholes, M.P.
235 Ryrie Street,
GEELONG. VICTORIA 32290

Dear Sir

Mr R.W.M. FARROW

I act for Hr Farrow, who was the chisf executive of the
Farrow Group, or as it is often known, the Pyramid Group.

As you may be aware, Mr PFarrow has been attending an
inquiry by the Inspector, Mr Habersberger QC, for the past
few weeks. He has been giving evidence, extensively, on
the operations of the Pyramid Group. He has preduced
documents, and explained how the Group was managed. He has
addressed the development of Government policies and
statutory law relating to building societies. As you will
be aware, both he and hie father beforehand, plaved an
extensive role in those matters in this state.

I am aware that you have known the famll fer a long time.
indeed, Mr Farrow recount.d ona episode in the early 1970‘s
which I &m sure will come back *e& your ming, at the time
when a run took place on Hindmarsh Building Society in
South Australia. The family has always been grateful for
the service you rendered at that time,

My client was astonished, therefore, to find that you have
been distributing to members of the branches of the Labour
Party in Corio the document which is attached to your
letter addressed to Branch members (attached). It is in
error in almost every respect. Let me assure you that we
do not make that cbservation lightly. Mr Farrow has been
giving his evidence on cath, subject to scrutlny by a
highly regarded Queens Counsel. What is said in the
attached article could not be further from the truth. It

contains outrageous lies. What is more, when the Inspector
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completes his investigations (which will take some months),
that will be known to the world if the Government sees fit
to publish his report. We attach an appendix which
analyses each answer. You should attend to it.

The difficulty that presents itself to me is that your
letter has brought my client into disrepute. It is highly
defamatory, and has done him {and the other Board members)
a great injustice and significant harm.

The harm takes on greater significance when in vour
covering letter you acknowledge, and I quote:

Messrs Farrow and Clarke may have been totally
conscientious and done their best, they may be moral
and highly christian gentlemen, I have no argument
with that.

If that is so, I am at a loss to understand how you came to
spread such a defamatory document about. You did so
without first consulting them, without checking your facts,
and witheut caring, sc it would appear, whether those facts
were true or false. I assume in your favour that the deed
was done without malice, though I make no such assumption
in respect of the author of the attachment.

Given the long association between my client, his family
and yourself, there is a reluctance by my client to
initiate proceedings for damages against you. My client
has no reluctance about doing so out of fear of the outcome
of such proceedings. I have his firm instructions to issue
proceedings against the Attorney General of Victoria for
similar remarks he has made, and I am carrying out those
instructions. That will be so in respect of anyone else
who makes such remarks. :

In your case, however, my client ls reluctant by reason of
the family association., I ask you ¢o not distribute the
document further, to tell the people t¢ whom you have
distributed it that it should be put to one side, and that
you refrain from making such statements in the future. I
also ask that you identify the author of the document

annexed to your letter, so that I may give consideration to

the initiation of proceedings against him.

I ask for these assurances and information forthwith, and
in particular, by not later than Monday 10 Septenmber 19%0.
If you wish more time than that, so that you may take legal
advice as to the seriousness of the defamation, please let
me know and that will be agreed.

If the assurances are not forthcoming, I will strongly
advise my client to put to one side past associations and
friendship, and initiate proceedings to put right the
damage to his previocusly unsullied name. Please treat this
seriocusly. Mr Farrow has been subjected to a campaign of




denigration that has shown no restraint. It is utterly
without merit and I, his lawyer, do not intend to see him
suffer without compensation of a very large order.

I await vour reply.

Yours faithfully,

A. BLDER
Partner
DUNHILL MADDEN BUTLER




PRIVILEGE

Mr SPEAKER-~Last Thursday the
honourable member for Corio (Mr
Scholes) raised as & matter of privilege a
letter which had been sent 1o him by a
firm of solicitors, Dunhill Madden Butler.
The honourabie member quoted from cer-
tain paragraphs in the letter and stated
that if he were i0 comply with the re-

quests set oul in the letter it would result
in his being inhibited in the performance
of his duties as a member of this House
and as a representative of the Corio elec-
torate,

The letter about which the honourable
member complains, among other matters,
asks him not to distribute further a doc-
umeni which he had distributed to mem-
bers of branches of the Australian Labor
Party in Corio relating to the activities of
the Farrow Group, or as it is often known,
the Pyramid Group, and asks the honour-
able member to teli people to whom the
document had already been distributed to
put it 10 one side. The document also asks
the honourable member to refrain from
making such statements in the future,

The letter goes on to say that if the
assurances sought are not forthcoming the
writer will strongly advise his client o
initiate legal proceedings against the
honourable member for Corio. Fouse of
Representalives Practice states:

To attempt by any improper means o influence
& Member in his or her conduct as a Member is
a contempt. 80 too is any conduct having & tend-
ency to impair 2 Member's independence in the
future performance of his or her duty

A United Kingdom House of Commons
Committee of Privileges reporting in a
somewhat similar case in 1947 had this
to say:

Your Committee think that the true nature of
the privitege involved in the present case can be
stated as foliows: It is a breach of privilege to
take or threaten action which is not merely cal-
culated to affect the Member's course of action
in Parliament, but is of a kind against which it
is absolutely necessary that Members should be
protecied if they are to discharge their duties as
such independently and without fear of punish-
ment or hope of reward.

ATTACHMENT C

Section 4 of the Australian Parliamentary
Privileges Act 1987 states:

Conduct (including the use of words} does not
comstitute an offence against a2 House unless it
amounts, or is iniended or likely to amount, 1o
an improper interference with the free exercise
by a House or commitiee of iis authority or
functions, or with the free performance by a
member of the member’s duties 25 a member,

The question to be determined therefore
is whether the leiter amounts to an im-
proper interference with the free perform-

ance by the honourable member for Corio
of his duties as a member. ! can appreci-
ate the honourabie member’s concerns in
this matter. Whilst he acknowledges that
the letter is written in a courteous man-
ner, he feels that if he complies with the
requests made he would be inhibited in
‘t;)ha performance of his duties as a mem-
er.

The letter is certainly an - attempt to
influence him-—it makes certain requesis
of him. The key question is whether it
constitutes an altempt at improper influ-
ence. In considering this aspect, { believe
the letier needs to be seen in light of the
matiers referred to in it actions of the
honourable member In writing 10 certain
persons and distributing material con-
cerning the Farrow Group.

Having carefully considered the mate-
rial and the arguments that have been put
before me in this particular matter, | be-
lieve this is & borderline case upon which
the House would benefit from the advice
of the Committee of Privileges, In these
circumsiances, [ am prepared 1o aliow
precedence to a motion to refer the mat-
ter to the Committee of Privileges if the
honourable member for Corio wishes to
£0 move.

Motion {by Mr Scholes) agreed to:

That the letter of 6 Seprember 1990 from Mr
A, Elder of Dunhifi, Madden and Butler, (o the
honourabie member for Corio be referred to the
Commitiee of Privileges.




ATTACHMENT D

HMemerandum by the Acting Clerk of the House of Representatives.

This memorandum has been prepered for the use of the House of
Representatives Committee of Privileges in connection with its
ingquiry inte the reference to it of the letter of § September

from HMr A Elder of Dunhill Madden Butler to the honouyrable Member
for Corio.

On 13 September Mr Scholes raised, as a matter of privilege, &
lotter dated 6 September he had received from Hr A Elder of
Dunhill Madden Butlsr. A copy of the Hansarxd proof Hapnsard record
of Hr Scholes’ statement to the House is at 'A’. I understand
that coples of the letter and other papersg tabled by Mr Scholes
have been provided to the Committee,

On 17 September, Mr Speaker gave hie decision on the matter, and
priority was given te s motion to refer the gquestion te the
Committee of Privilegee. A copy of the proof Hangard recozrd of
Mr Speaker’'s statement ig at "B°.




guotes Mav‘'s definition of

pariiamentaryuprivilegehassﬁdﬁ

.+« the sum of the psculiar rights enjoyed by each House
collectively as & constituent part of the High Court of
Parliament, and by membere of esach House Individually,
without which they could not discharge their functions, and
which exceed those possessed by other bodies or
individuals. Thue privilege, though part of the law of ths

landf is t¢ a certain extent an exemption from the oxdinmary
law.

It goes on to explain the source of the privilege powers of the
Houzes of the Comwonwealth Parliament:

The Commonwealth Parliament derives its privilege poverzs
from section 49 of the Constitutlon which providea thats

The powere, privileges, and immunities of the Ssnate
and of tha House of Representatives, and of the
members and the committees of each House, shall be
such a8 are declared by the Parliament, and entil
declared shall be those of ¢he Commons House of
Parliament of the United Kingdom, end of its members

and committees, at the esteblishment of the
Commonwealth. :

In addicion, sectien.ﬁo of the Constitution provides thats

Each House of the Parliament may make xules &nd orderl
with respect to -~

(ie) The mode in which its powers, privileges,
and immunities may be exexcised and upheid;

(1i.) The order &and c¢onduct of its business and
proceedings elther ameparately or jointly
with the other Houss.

Statutory provisions -

In 1987 the Parliament enacted comprehensive lsglslation undex
the head of power constituted by section 49 of the Consitution.
The Parllementary Privileges Act 1887 provides that, except to
the extent that the Acvt expressly provides otherwise, the powers,
privileges and immunities of each House, and of the Members and
the committess of each House, as in force under section 49 of ths
Consitution immediately before the commencement of the Act,




continue in force.®

the privileges of the Houses, their commitiees and Members are
rights and immunities that are part of the law of the land. An
infraction or attempt or threat of Infraction of one of thess
rights or immunities may ba described as & breach of privilege.

The Houses also possess the power to take action to protect
themzelves, their committess and members from actions which,
whilst perhaps not breaching any specific right or immunity,
obatruct or impeds, or threaten to obstruct or impede. A good
axanple 1ls disobedience of an order of & Housae.

Halsbury's Laws of Bngland states -

the powar of both Houses te punish for contempt is &
genexal power simlilar to that possessed Dy the superioz
courts of law and ls not restricted to the punishment of
breoaches of thelir acknowledgsd privileges.

Hay describes contempt as followss

Generally aspeaking any act or omission which obstructs or
impedes either House of Parliesment isa the performance of
its functions, or which obstructs or impedes any Member or
officer of such House in the discherge of his duty, o
which has a tendency, directly or indirectly, to produce
such results may be treated ss contempt even though there
is no precedent of the cffence. It is therefore Impossible
to list every act which might be consldersd to amount to a
contempt, the powar to pugish for guch en offence belng of
its nature diecreticnary.

Save for the changst wmade by the Parlismentery Privileges
Act 1887, the Houses of the Comnmonwealth Pariiament have the
powars, privileges and lmmunities of the House of Commons as at
1%01. Amongst those powexrs is the power to hold variocus actions
or omissions ag contempta. Thiz iz not to say thal a yecurrence
now, or in the future, of any act or omission which is the same
or very similar to an act or omission held by the House of
Commons to be a contempt in the years bsfore 1901 must now be
determined in the same way. it iz the power to punish contempis
which is inherited, the application of the powser is for the
Judgment of the Bouse, uwssally In light of advice irom the
Committes of Privileges.

One partlicularly important gualification on the power 0 punish
for contempie was introduced by the Parlismentsry Privileges Act
1887. Section 4 provides thats

Conduct (including the uss of words} does not constitute an
offence against & House uniesz it amounts, or iz intended
or likely to emount, to an improper interference with the




4

free exercise by a House or committee of fts authority ox
functions, or with the free perfocrmance by a member of the
membar’s duties as 2 nember.

This lmportant provision should be taken Iinto account at all
atages in the considaration of possibls contempis. The House has
not, to date, made declsions which indicate ite interpretation
of the nmeaning of the provision, although 1t hses often been
referred to in the House. It is also important to recognise that
the Act doss not Codify Or enumerste acts or omissions that may
be held to conslitute contempts.

ice states:

Arrost and molestation

It is also & contempt to molest a Member while attending,
coming to, or going from the House. Similarly, it is &
contempt ©o attempt to infliuvence a Hember in his or her
conduct by threats or to molest any Hember on account of
hiz or her conduct in the Parliament.

and later:
- Attempted Intimidation of Hembers

To attempt by any improper means to influence a Membd

his or her conduct as a Hember iz & contampt. So too is any
conduct having & tendency to impalir a Member’s independence
in the future performance of his or her duty, subject,
since 13%87, tp the provisions of the Parlismentary
Privilegeg Act.

Yoy states:

To molest Members on account of their conduct in Parliament
iz also a contempt. Correspondence with MHembers of an
inpulting character in reference to thelr condect in
Parlisment or reflecting on their conduct as Members,
threatening & MHember with the possibility of a trial at
some future time for a questlon asked in the House, calling
for his errest as an arxch traltor, offering to contradict
a HMember from the gallexy, or proposing to wvislt a
pecuniary loss on him on account of conduct in Parliament
have &1l bheen consldered contempts. The Committee of
Privileges has made the same judgment on thoss who incited
the readers of & national newspaper to telephone a Hembe
and complain of a question of which he had given notice.




and later

Conduct not awmcunting to a direct sattempt Iimproperly to
influence HMembers in the discharge of their duties but
‘having & tendsncy to impalyr their independence in the
future pexrformance of their duty may be treated 28 a
contempt. An example of such & case is the Speakers rullng
that 2 letter zent by 2 perllamentary agent to a Hember
informing him that the promoters of a private bill would
agree to certaln amendments provided that he and other
members refrained from further opposition to the bill
constituted {under the px?eedure then in force) a priss
facie breach of privilege. .

L (1974)

The closest precedent found to the present case occurred in 1%%4,
involving Hr Wedgwood Benn, HP. In Hovember 1973 a fizm of
solicitors acting for the Alme of Industry organisetion wrote to
¥Mr Benn regarding a spesch he had made ocutside the House. Their
letter quoted an allegedly defamatory passage and asked him to
confirm that he had been correctly reported. The letter stated
that the solicitors had been Instructed not to institute
proceedings forthwlth but to seek Mr Benn's comments, meanwhile
reserving all righte etc. It concluded

*1f any further defamation of our cliente is made by you,
however, we must make it quite clear that we are instructed
to commence procesdings and to seek damages’.

Hxr Benn spoke in the House on 17 January 1974 and apparently
attacked the organisation. On 21 January the solicltors wrots
to Mr Benn again, saying they hed considered an acknowledgment
received from his offlice to the effect that their earlier letter

had bheen noted, and stating that they had bsen instructed to
commence proceedings.

¥r Benn clelimed that the threat in the letter of 21 Janvary arocse
from his speech in the House on 17 January snd the matter was
referred to the Committes of Privileges.

The committee heard Mr Benn's interpretation o0f the letter of
I November, which was to the effect that he was to consider
himself under threat if he mads any refsrence to the Almsz of
Industry organisation that they conslidered defamatory whether -
since there was no express exclusion of procsedings in the Houss
-~ tha reference was made in Parliament or elsewhers.

The committse examined the solicitors’ £llesm, and concluded:

Whilst it ie true that the Solicitors’ letter did not
expressly distinguish betwsen words spoken in Parilament
and words spoken outslde, Your Committes have seen no
_evidence which suggests that the letter was intanded to
refer to words spoken in Parliament.
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Your Commitiee’'s examination of the Solicitors® flles have
satiafied them thet it was never the intention of Aims of
Induetyry or thelr Soliciters to suspend indefinitely the
possibility of instituting proceedings in vespect of the
Coctobar spesch, but that thelr intention was to euspend
further steps in this direction while awaiting Mr Benn’'s
comments. Such suspension would lapee immedlately if “any
further defamation® cccurred.

Your Committee have considered vhether KHr Benn’s speech in
the House, or the knowledge that he weas due to make a
speach on company law, infiuenced Alms of Industry, or
thelr Solicitors in thelr conduct of thelir clients’® case.
They are satlisfised that there ig no evidence to indicats
that this wag so. The letter of Zlst January was a natural
saguel to other communications between the Solicitore and
their clients, and between them and Mr Benn, which had
taken place in December and January.

Youxr Committ@g accordingly f£ind that there was no contempt
in this case. -

{19573

In 1957 the London Blectricity Board threatened libel action
against My Straves, HMP, who hed written to a Minlster exivicizing
certain matters within its area of responsibility. This case went
to the Committee of Privileges, which found -

. that in writing the letter My Strazuss had been engaged

in a ‘proceeding in Parliasment’ (for the sigmnificance
of thiz sew h@low}z

,' : th&t in threatening 2 libel sction against the Hember,
- both the Boaxrd and lte solicltors had acted ln breach
of the privilege of Parllament.

When the matter eventually came ¢o & vots in the House, the House
rejected a motion agreelng with ths committes’s report (by &
narrow margin) and an amendment declaring that the letter was not

a procesding in Parliament ﬁnﬁ that no breach of privilege had
besn committed was cerried. ' ' '

& (3332}

In this case sclicitors wrote to Mr Parry, MPF on behalf of a
client zejecting statements My Parry had made in the Houss,
expressing concern at his conduct and saying ‘im due courss the
client would revert to It in......proceedings L€ you have not in
the meantime taken appropriate steps....’ It seems that an action
agalnet another party had been commenced, and that Mr Parzy’s

Bpeech was seen &8 sggravating the problem.

The solicltor apologised, but the matter was still referzed o
the Committee of Privileges. It noted, inter alla, that the
proceedings in train lovolved sction againet another party, that
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the solicitor‘s threat ‘if such it can be described’ may well
have had 8¢ little asubstance &8 to be barely capable of being
conslidered to be a contempt of the House. It noted the policy of
restraint in ?riﬁilage matt@rx and recommended that no further
action be taken.

In a notable case the Houss of Commons Committes of Privileges
in 1947 inguired intc a complaint that certain actions of the
Executive Committese of the Civil Service Clerical hssoclation
were calculated, improperly, to influvence a Member {(Mr Brown) in
the exercise of his parliamentary duties. Mr Brown had for many
years been employed as Generel Secretary of the Associstion. Upon
his election to Parlisment, the Association antered ingtoe a
contractural relationship with Mr Brown that, whilst remaining
a Member, he would hold the sppointment of Parliamentary General
Secretary -and would continue to receive & salary and certala
other not insignificant advantsgee,; aithough his contract with
the Assoclation entitled him ‘to engage im his politiecal
activities with complete fresedom’. Mr Brown complained that the
cumulative effect of & segquence of svents over & period of time
wag Buch a8 to bring pressure t¢ bear upon him to alter his
conduct as & Member of Parliament and to changs the free
expression of his views under the threat that, if he did not do
8o, his position ss en officisl of the Zssocliation would be
terminated or randered intolerable. Pollowing an extensive
ingquiry, the Committee -of Privileges found that, in the
particular circumstances, the action of the Executive Committes
of the Asgeociation did not in fact affect ¥r Browm Iin the

dischargs of his parliamantary duties. However, in its repozt the
committes stated:

Your Committee think that the trus nature of the privilege
_-involved in the present case can be stated as follows:

it is & breach of privilege t¢ take or threaten action which
iz not merely calculated to affect the Hember’s course of
action in Parilement, but is of & kind against which it is
abzolutely necessary that Hembers should be protected if
they are to discharge their duties as such indepgndently
and without fear of punishment or hope of reward

anky IBRLVE /P rick) case: On & June 1353,
the Committee of Privileges reportad to the House that it had
£ound, inter alias

. That Hesars R Fitzpatrick and F Browne were guiliy of
- .2 serious breach of privilege by publishing articles
intendaed to influence -and intimidate a Member

{Mr Morgan}, in his conduct in the House, and in
deliberately attempting to imputs corrupt conduct as

. & Member against him, for the express purpcee of

. discrediting and silencing him. The commitise
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recommended that the Houze ashould t@k@ appropriate
action,

That there was no evidence of improper conduct by the
Member in his cepacity as & Hember of the House,

Other precedents involving the independence of Mombers are noted
at Attachment 3.

Kay'points in the letter from Hr Elder ares

a request to Mr Scholes to not distribute further a

. document which, Mr Elder says, Hr Scholee had been
- distributing to members of the branches of the Labor Party

in Corio;

a request that Mxr Scholes tell the pesople to whom hs had,
according to My Blder, distributed the document that it
should be put to one side;

& regquest that Mz Scholes ‘“refrain from meking such
statements in the future®; and

a request that Mr Scholes ‘“identify the author of the
document annexed to your letter® so that ¥r Elder wmay glve
consideration te the initiation of procesdings against him;

Mr PRlder aske “"for these assurances and Iinformation

forthwith® and goes on to say * -

if the assurances are not forthcoming, I will strongly
adviss my client to put to one side past assoclations
and friendship, and initiate proceedings to put right
the damags to his previocusly unsullied name.

Mr Scholes has stated, inter alia:

The letter containe paragraphs which I believe would
inhibit me in the passage of my duties az a member of this

‘Parliament and as a representative of the Corlc electorate.

My duty a2 & member of Parliament is to represent the views
of those people, and I believe any action which would

. -inhibit me from doing s¢ would deny the people I represent
—and this Parlliament thelr propser role in what lz a matier

of significant and  major public comment and public
administration. '

-I ge to the np@cific paragraph, which asks me Co pre-empt

my right to any future cosment on these matiers, sven
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though anyone who haes taken an interest in them would know
that 1 have a series of guestions on the Netice Paper, I
ghould have thought not unfriendly to the views being
expresssd by ¥r Farrow. The paragraph rafers o & document
which I distributed to branch members of my Perty in my
electorate and to the Secretary of the Geelong Trades Hall
Council ~ that being, for the information of honourable
members, something under 200 copies by private letter. It
wag not released by me to the press and It was not
published or commented on by me in any media relesss or in
any other fashion. The letter that I received, which is

posad in a very courtecus fashion - and I acknowledgs that
- gtates:s

I ask you not to distribute the document further, to
tell the peoplie to whom you have distributed it that
it should be put to one side, and that you refrain
from making such statements im the future.

I refer to the last part of that sentence, that I ‘refrain
from making statements in future’. Anyone who reads the
Notice Paper will know that I have guestions which, once
answered, whether they are in favouyr of or detrimental to
the Government, it would be lmpossible, as & member of
Parliament, for me not to comment oOn.

Reports on the activities of Pyramid will be coming out
over 2 period of time and, as the representative of the
Corio electorate, it will be my responsibility to maks
comment on the matter, particularly on behalf of those

people who have lost thelr funds, who are shareholders and
who have been deprived.

I claim, Hr Speaksr, that the threat contained in the
letter, if I were to comply with it, would inhibit =me and
prevent me in future from carrying out my duties as a
member of this Parliament and thus would prevent this
Parliament from having my services on & basls which I would
think is right and propsrt.

Two major issues to bs considered in relation to the complaint
are first, the nature of the action Mr Scholes has bsen angaged
in, and secondly, the character or nature of the action of Mrx
Elder and, in particular, of his statement as to his proposed

action if M¥Mr Schcles does not provide the “sssurances® he has
sought.

An important point to note is that parlismentary privilege {in
the sense of legal lmwunity from suit or prosecution) does not
extend to actions such aeg the circulation of material from
Memberg to cltizens in the ordinary course of their electorate
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work. The actions and statements of Members which enjoy absolute
privilege are narrowly defined and limited to those involved in
their participation in “proceedings in Pariiament® - ses article
¢ of the BLll of Rights, which has been pupplemented, inm respect
cf the Commonwealth Parliament, by section 168 of the
Parliamentary Privileges Act 1587.

The actions of HMr Scholes, 1f established (and he appears %o
concede this in his statement Iin the House), in writing to
members of branches of the Labor Party in Corlo and distributing
a document to them axe not, in a technicsl sense, part of
‘proceedings in Parliament® and have not beenm claimed by
Hr Scholes to be so. Therefors, legally, these actions are not
absolutely privileged or inmmuns.

Nevertheless, becauss ¢f the nature of the House’'s &bllity to
protect itself, its committees and itp Members, it may hold that

certain sctions, even if not breaching any particular privilage
or immunlty, ere contempts.

whilst there has been & reluctance to extend the categorias of
contempt, it is possible for the House to regard any action which
iz seen as constituting an improper interference with the free

performance by & Member of the Member‘s duties as a Member as a
contenpt.

This means, for ezample, that the House may, 1f it wishss, take
action 0 protect HMHembere Iin activitiss other than those
assoclated with thelr participation in ‘“proceedings in
Parliament” if it believes it necessary to do 86 to protect the
Hember's capacity to discharge his or her duties as a Hember.
It is noted however that phrases such as ‘conduct ln Parliament®
are often used in the precedents, signifying the traditional view
that the range of actions in which a House should act to protect
Members should be limited and perhaps an awareness that, by
definition, as the ambit of protection of Members is increased,

the rights of other individuals are in & sense diminighed.

in 1986 the House referred to the Committee of Privileges &
complaint from ¥r W P Colaman, ¥MP, Advertisements had bseen
placed in the Sydney MHorning Hersld, without his knowladge,
iisting his electorate office telephone number as the contact
number in two classified advertisements. Mr Coleman found that
for a perlod the work of his electorate office was disrupted. In
this case the Committee concludeds

The raalities of political and public lifs are such that
Members from time to time are subjected to various forme of
inconvenience or Iirritation a2s & consequence of being
Members of Parliament. The difficulty ie to distinguish
between what may be regarded as reasonable or acceptabile
forms of expression and protest on matters of public
interest, and actions which go beyond this and constitute
harassment or obstruction of a Member ir the discharge of
his or her duties. Thoze vho would interfere with the work
of a MHembheyr, or & Member’s office, should remember that it




il

is not only the Member and the HMember’s staff who may
suffer but more importantly constituents and other citizens
whe may need to contact the Hember and who may in fact
suffer serious disadvantage if they are prevented from, oOr
experience delays in, communicating with the Hember, or if
the Member or the HMember’'s staff are obstructed in
attending to the concerns or needs in question,

and later -

The committes iz mindful of the effect of the unwanted
telephone calls on the work of My Colemanfs slectorate
office and has an apprecistion of the disruption suffered.
The actions which gave rise %o these calls are to be
deprecated. Although it does not believe that in all the
clrcumstances any further action should be taken on this
-particular complaint, the committes wishes to make Lt clear
..that harassment of a MHembsr in the performance of his or
her work as a Member by meang of repeated, or nuisance or
orchestrated telephone calls could be judged a contempt.

Members must bg able to seek the protection of the House in
such matters.

The Committee will need to consider the substance of Mr Elder's
letter. It may wish to assess the reguests to not distribute
further the document allegedly distributed, and to tell those o
whom 1t was distributed to put it to one side. It may take the
view that such requests should be seen as reasonable in that
presumably citizens should feel able to express views on matters
that affect them and make requests of MHembers.

The request that ¥r Scholes "refrain from making such statements
in the future® is lese clear. The Committee may feel that, in the
context of the actions and circumstances claimed by Mr Elder,
this reguest le meant to refer to statements of the kind
complained of in terms of content. A& further point is whether
the reference to "such statements® ought also to be read as
meaning etatements made in the same manner &8 those complained
of - 1if the facts are as alleged, by distribution in a
documentary form. If, on the other hand, the request ie also seen
as referring to statements in the House, then the Committee may
regard that as a different matter in that, if this iz the case,
it could be seen as an attempt toe influence Mr Scholes in
relation to his conduct in the House. The guestion would then
arisze as to whether this constitutes ‘improper interference’ with

‘the free exercise by a ... Hember of the HMember‘s duty as a
HMembar.

The Committee would aslgo perhaps want to evaluate the nature of
the action foreshadowed by HMr Elder Lif the "aBgurances” he seeks
are not forthcoming. He states that he:

*will strongly advise my client to put to one side past
assocliations and friendshipe and initlate procesdings to
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put right the damage to his previously uwnsullied name*".

This is & statement of My Elder’s intent, it is not an indication
ag to whether or not proceedinge would be initiated. The
Committes would alsgo note that in this sentence ¥y Elder doas not
name Mr Scholeeg, although in the circumstances it may think that

the only sensible Iinfarence ig that the proceedings contemplated
would involve Wr Scholes.

The comsittee has been charged by the House with the
responsibility of advising it in relation to this matter. It
would seem that the committee would need to consider the basic
law involved, whatever principles and precedents it may conslder
relevant, and the clircumstances and detailes of the particular
matter complained of.

The committee must have regard to the provisions of section ¢ of
the Parlliamentary Privileges Act 1987, but it may also wish to
have regard to the general epproach, in recent times, to mattars
of privilegs and contempt in the House of Commone.

On 6 February 1978 the House of Commonz, Iin & esignificant
decision, agreed with a recommendatulon of its Committee of
Privileges, which had reviewsd the reccmmendations of the 1%66-67
‘Select Comnmittee on Parliamentary Privilege which had recommended

maior changes. In perticular, ths Houss agreed with a
recommendation that it -

«ss0.8hould follow the general xrule that its penal
jurisdiction should be exerciesd (a) in any event as
sparingly as possible and (b} only when the House is
satisfied that to exercise it is essentlial in oxder to
provide reasonable protection for the House, its Members or
its officere, from such improper obstruction or attempt at
or threat of obstruction as is causing, or is likely to
cause, sgubstantial interfersnce with the performance of
thelr respective functions.

Ho decielion has been made to adopt such a policy £in the
Commonwealth Parliament although it was recommended in the 1984
report th§7 of ¢the Joint Selesct Committee on Perliamentary
Privilege. This approach has however been cited in the House

by successiys Speakers, and it has been adopted by resclution in
- the Senate,

In discharging ite responsibilities, the committes has
substantial powers. In the first place, by virtus of section 439
of the Constitution, the UK Parliamentary Witnesses’ Caths Act
1871 sppliss. That Act enabled committess of the House of Commong
to administer caths to witnesses and that power le enjoyed by the
Committee of Privileges.
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Secondly, the committes has power to "send for persons, Dapsrs
and recorde®, These powers are backed by the authority of the
House Lltself.

The scope of any inguiry by the commlttee comprises not only the
specific mattezr, but also the facts relevant to it.

Commjittess of privileges both in the UK and Australis have, as
wall as making findings on particular complaints, wade
recommendstions to the House as to what action it might take.
Exanples have included -

. that no comtempt or breach is involved;

that the dignity of the House ig best maintained by
taking no actiong

that the matter could constituts & contempt but it is
inconsistent with the dignity ¢f the House to take
actionj

. that & technical contempt had been committed but
further action would give added publicity and be
inconsistent with the dignity of the House;

. that & contempt of the House had been committed but,

in view of ths (humble} apology tendered, no further
action iz recommended;

. that & contempt ¢f the House had been committed but
the matter was not worthy of occupylng the further
time of the House; '

that no further action be taken against the editor
provided that, within such time as the House nay
require, he publishes in a prominent position in his
newspaper &n apology to the followling effect ....

that the company concerned, the advertising agency and
the editor of the newspaper in which the advertisement
was published are guilty of a (mericus) contempt and
should be (severely) reprimanded;

. that a serious contempt {breach)} has been committed
and the House should......

There is, of course, nothing binding about this list, and ths

Committee may express lts findings and any recommendatlions as it
chocsas.

(L M Barlin)
Aoting Clerk of the House

20 September 19%0
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HMINUTES OF PROCEEDINGS
OF THE COMMITTEE

{(Sections of the minutes concerning ancther inguiry
in progress have been deleted)




PARLIAMEIN T WP AU My e s o
HOUSE OF REPRESENTATIVES

(36th Parliament - lst meeting)

PRESENT Mr N A Brown Mr Johns
Mr Costello Mr Reith
Mrs Crosio Mr Snow
Mr Dobie Mr Snowdon
Mr Gear

The Committee met at 5.05 pm.

The following extracta from the Yote
reported by the Secretary -

No. 6 - 16 HMay 1990 - appcinting members of the Committee.
Ho. 16 - 17 September 1990 - the reference to the Committee
of the letter of & September 1590 from Mr A Elder of
Punhill Madden Butler to the Honourable Member for
Corie.

On the motion of Mr Johns, Mr Gear was elected Chairman.

- On the motion of Mr Costellc, Mr Brown was elected Deputy
Chairman.

Resolved (on the motion of Mr Relith} - That a submission be
sgought from the Clerk on the matter before the Committes.

The Committee deliberated,

The Committee adjourned until a time and date to be fixed.

Confirmedﬁ




PARLIAMEMNT OF AUSTRALIA PARLIAMENT HOUSE

CAMBERAA, AC.T, 2600
HOWSE OF REPRESENTATIVES TEL 77 Fi1e

PRESENT:
Mr Gesr (Chalrman)
Mr ¥ A Brown Hr Johns
¥y Costello Hr Relth
Mrs Crosle Mr Snow
Hr Doble Hr Snowdon

The committes met at 9.05 pm.

The minutes of the meeting held on 18 September were conflirmed.

The committee noted two declarations by ¥r Costello in connection
with the reference of 17 September.

The Chairman reportved receipt of advice from Mr Beazley
nominating Mr Holding to serve on the committee at the meeting.

The committee deliberated.

8850.ved (on the motion of Mr Reith) = That Mr & & D Scholes, MP
be invited to appear before the committee to answar questions
on the matter referred to the committes on 17 September and
gzgzszg be advised that he may be sccompanied by counsel or an

The committee deliberated.

The committee deliberated.

The committee adjourned at 10.02 pm ungil

$.00 pm on Thursda
11 October 1950, ' w o ¥

Confirmed,




OMMITTEE OF PRIVILEGES
MINUTES OF PROCEEDINGS

Parliament Housgse -~ Canberra

Thursday, 11 Octcber 198920
(36th Parliament - 3rd meeting)

PRESENT: Mr Gear {(Chairman)
Hon N A Brown Mr Johns
Mr Costello Mr Lavarch
Hon J A Crosio Mr Reith
Hon J D M Dobie Mr Snow

Mr Snowdon

The committee met at 9.10 pm.

The minutes of the meeting of 20 September were confirmed.

The Chairman presented a letter dated 11 Cctober from the Leader
of the House nominating Mr Lavarch to serve on the committee
during its current inquiries.

Reference of letter of 6 September from Mr & Elder to
Bon G G D Scholeg, MP

The committee deliberated.

The Hon Gordon Glen Denton Scholes, MP was called, sworn and
examined.

The witness withdrew.

The committee deliberated.

RESCLVED {on the motion of Mr Brown) - That the committee finds
that the matter referred to it (viz. the letter of
6 September from Mr A Elder to Hon G G D Scholes, MP)
is not a breach of privilege.

ESOLVED (on the motion of Mr Costello) - That the transcript
of evidence taken in connection with the reference be
authorised for publication. (subsection 2(2) . of the
Parliamentary Papers Act). -




At 11.05 pm the committee adjourned until 8.15 pm, Thursday,
18 Qctober 1590.

CONFIRMED

(G GEAR)







