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MINUTES OF PROCEEDINGS





appeared to reveal a knowledge of a submission to the joint
committee which the committee had determined should be

Mr Speaker considered the complaint and reported to the
House later on 17 September. Mr Speaker stated that he was
prepared to accord precedence to a motion in respect of the
matter, but suggested that the committee itself should
first consider taking steps to seek to ascertain the source

disclosure. A copy of the Hansard record of Mr
sr's statement is at 'C .

As suggested, the matter was then considered by the Joint
Standing Committee on Migration Regulations, and on
18 September Dr Theophanous reported to the House on behalf
of the committee. Dr Theophanous advised that at the
meeting, as Chairman, he had asked two questions of seven
members of the committee, and the committee's staff. The
questions were -

., on any occasion, provided or
assisted or allowed to be provided, to
Mr Daly or any other journalist information

Have you supplied to Mr Daly or any other
journalist material which is confidential to
the committee or material which is covered

Theophanous stated that the committee's staff members
also responded in the negative. The Chairman stated

that it was the view of the committee that the publication



agreed to the following resolution;

That the article headed "Lift ban on HIV partners -
lobby" by Mr M Daly in the Melbourne Sunday Herald of 16
September 1990 be referred to the Committee of Privileges.

A copy of the Hansard record of the debate on this motion.

The committee received a memorandum from the Clerk of the
House on the matter - see Attachment F. It sets out the
basic constitutional and legislative provisions relevant to
the complaint, and summarises precedents from the House of

The committee had before it Dr Theophanous' statements to
the House and his explanation of the steps that the Joint
Standing Committee on Migration Regulations had taken in
seeking to ascertain the source of the disclosure, and the
results of those actions. The committee considered that it
was also possible that the submission in question, or
details of its contents, might have been disclosed by
persons other than those associated with the committee, for
instance, by those responsible for the submission or other

committee therefore contacted a representative of the Gay
and Lesbian Immigration Task Force (GLITF) seeking
information as to the circulation given to the submission
before and after it was lodged, information on steps taken

aware of its confidentiality.

January 1990, and later, on 11 July,



c) a

by a sub-

. It is
probable that at least 60 members viewed and
retained copies of either the draft or the

circulate its submission, it did not inform

(e) GLITF sent copies of its submission to two

in addition to the
dissemination of the draft and final version of the GLITF

dissemination, perhaps in complete ignorance of the rules

submission had been presented by GLITF to the Joint Select
Committee on Migration Regulations in January, it was
theoretically possible that disclosure had been made by a

submission, there is a large number of possible sources of

aware of the parliamentary prohibition on publication of

publication of the submission was such, however, that this
committee concluded that it was quite unlikely that further
inquiry would enable it to bring the matter to a more



relevant parliamentary rules on the part of

unauthorised disclosure

The committee recommends that, in light of its findings, no
further action should be taken by the House in the present

rman



A leading A u s t r a l i a n
homosexual lobby has asked the
Federal Government to allow
HIV positive partners of Aus-

In a confidential petition to a
key parliamentary committee,
the Gay and Lesbian Immigra-
tion Task Force has called for
HIV positive partners from
"committed relationships" to be
assessed for residency on com-
passionate grounds.

"HIV seropositivity should
not be an automatic bar to
temporary or permanent resi-

sion to the Joint Standing Corn-

said.
"This exclusion does not a!tow

account of the emotional needs

sought by the taskforce to give
homosexual partners rights
similar to heterosexual spouses.

Last year, the Joint Select
Committee on Migration Reg-
ulations recommended that a
homosexual visa category be

Mr Hand, will make a decision
by December on whether to
grant visas on the basis of
"emotional interdependence",
which would cover homosexual

mem publicised because of the
controversy that could result.

About 100 gay men and
women are allowed into the
country each year to join their
partners,

The select committee has
already reported a view that a
"companionship" visa should be
provided under circumstances
where "a sexual relationship is
not necessarily involved".

The recommendation is ex-
pected to be supported by She
Liberals.

The issue of gay migration is
considered so sensitive that the
gay lobby and some members of
fhe migration committee did not g ran ted to p a r t n e r s of

Eions are:
ITha t applicants be. given
permission to work while
applications are being proces-
sed because they would other-
wise face financial hardship.
H That homosexual iilegsis
who are deported or who have
left voluntarily should be given





ATTACHMENT B

Dr THEOPHANOUS (Calwell)—I rise
on a matter of privilege on behalf of the
Joint Standing Committee on Migration
Regulations. At a meeting earlier today
the Committee discussed an article by Mr
Martin Daly which appeared in the
Melbourne Sunday Herald on 16 Septem-
ber entitled 'Lift ban on H!V part-
ners . . .'. The Committee views this
article particularly seriously as it appears
to reveal a knowledge of a submission to
the Committee which the Committee had
determined should be treated as confiden-
tial. The Committee is most concerned by
this article and has determined by reso-
lution that it constitutes substantial inter-
ference with the work of the Committee,
Accordingly, on behalf of the Committee
I therefore ask you, Mr Speaker, that
priority be given to a motion to refer this
article to the Committee of Privileges.

I present a copy of the article. The
Melbourne Sunday Herald is published by
the Herald and Weekly Times Ltd,
Flinders Street, Melbourne. The Commit-
tee has had only a limited opportunity to
give further consideration to the matters
that I brought to your attention, Mr
Speaker, on 11 September. In light of your
decision on them the Committee will ad-
dress these matters as soon as practicable.

Mr SFEAKER—I will give considera-
tion to the matter raised by the honour-
able member for Calwell and will report
back to the House at a later hour.





c

Mr SPEAKER—I would like to make
some comments on the matter of privilege
raised by the honourable member for
Calwell earlier today. Honourable mem-
bers will recall that the honourable mem-
ber raised as a matter of privilege an
article by Mr M. Daly in the Melbourne
Sunday Herald of 16 September which the
honourable member stated revealed de-
tails of a submission the Joint Standing
Committee on Migration Regulations had
determined should be kept confidential.

As I indicated to the House on ! 1 Sep-
tember, there are precedents for the dis-
closure of confidential committee
documents being pursued as matters of
privilege. 1 note that the Joint Committee
has concluded that the article has consti-
tuted substantial interference with its work
and that it wishes the matter to be re-
ferred to the Standing Committee of Priv-
ileges.

Having considered the article and the
honourable member's remarks, I am pre-
pared to accord precedence to a motion
in respect of the matter. Nevertheless, the
procedure of the House of Commons in
these matters, to which I drew attention
last week, as well as requiring the relevant
committee to form a view as to the dam-
age done by the disclosure, requires that
committee itself to seek to ascertain its
source. The honourable member for
Calwel! has advised that the Committee
was giving consideration to the matters
raised on 1 i September. Before proceed-
ing further with the article complained of
today, I believe that the Committee itself
should consider taking whatever steps it
may wish to in order to ascertain the
source of this latest disclosure.

As this is the second occasion in four
sitting days on which such a complaint
has been raised, perhaps I should reiterate
the points I made last Tuesday and ex-
pand on them. Before doing that, how-
ever, i might counsel the Committee that
it might be in its interests to investigate
this matter as soon as possible.

I noted last Tuesday that since 1985-86
the British House of Commons had fol-
lowed a specially developed procedure in
these matters. If disclosure of the pro-
ceedings or draft reports of a committee
is made, the committee concerned seeks
to discover the source of the leak and to
assess whether it constitutes or is likely to

its work, with the select committee sys-
tem, or with the functions of the House.
If the committee considers that there has
been or is likely to be such interference,
the committee reports to the House ac-
cordingly.

This is the attitude 1 propose to take
for the remainder of the Budget sittings.
When a committee becomes aware of the
unauthorised disclosure or publication of
material, I propose that the Chairman, or
another member acting for the commit-
tee, should inform me as soon as practic-
able. What I envisage is that the
committee concerned would then follow
procedures such as those applying in the
House of Commons. If, as a result of its
consideration of a matter, a committee
presents a special report to the House
stating that substantial interference has
occurred and outlining the steps it has
taken to ascertain the source of the prob-
lem, the Speaker would still be able to
accord priority to a motion because he
had been advised when the matter first
came to light—that is, when the commit-
tee Chairman or member advises me ac-
cordingly.

To enable members to have an oppor-
tunity to consider the special report from
the committee before a motion is pro-
posed, I would intend that a motion to
refer the matter to the Committee of Priv-
ileges should not normally be moved until
the next sitting day. That would give
members of the House a chance to see
the committee's report and to form an
opinion of the report prior to the matter
being debated, if necessary, in the House.

I should make it clear to honourable
members that I am not in any way reduc-
ing their rights to raise complaints under
the established procedures. Rather, 1 am
spelling out to the House the particular
position I propose to take in respect of
complaints of the kind raised last Tues-
day and again today by the honourable
member for Calwell. This will give mem-
bers an opportunity to form a view as to
whether these procedures arc worthwhile
pursuing in this House.





ATTACHMENT D

Dr THEOPHANOUS (Calwell)—I rise
on behalf of the Joint Standing Commit-
tee on Migration Regulations to respond
further on the matters of privilege which
I raised on 11 and 17 September.

! have referred to Mr Speaker three
newspaper anicles which could constitute
breaches of privilege. While the two ear-
lier articles may have given a false
impression to the public of the determi-
nations and decisions of the Committee,
the Committee is of the view that they
did not constitute substantial interference
with the final recommendations which the
Committee reached. Nevertheless, the
Committee is concerned that such leaks
did occur. Under the circumstances the
Committee will not persist with the refer-
ral of the matters raised on 11 September
to the Committee of Privileges.

However, the Committee feels that the
article published in the Sunday Herald on
16 September 1990 is of a much more
serious nature and has the potential to
undermine the Committee's future delib-
erations, especially in its dealings with
third parties. This is particularly so when
information either sought or provided is
done so on a confidential basis.

The Committee is therefore deeply con-
cerned that a senior journalist, who either
knew or ought to have known the serious

nature of publishing a document which
was forwarded to the Committee on a
confidential basis or material which was
provided during the course of an in cam-
era hearing to the Committee, should sub-
sequently publish such material or extracts
from such material.

_ .--_ - - -c F..r-.Jness to
accord precedence to a motion in respect
of this matter following the Committee
taking whatever steps it could in order to
ascertain the source of this latest disclo-

The Committee met this afternoon to
ascertain as best it could the source of
this latest disclosure. As Chairman, I asked
two questions of each member pres-
ent—Senators Cooney, McKiernan, Olsen
and Spindler and the honourable member
for Melbourne Ports (Mr Holding), the
honourable member for Dundas (Mr
Ruddock) and the honourable member for
Adelaide (Dr Catley)—to which responses
were received immediately. The questions
were: Have you, on any occasion, pro-
vided or assisted or allowed to be pro-
vided, to Mr Daly or any other journalist
information confidential to the Commit-

Have you supplied to Mr Daly or any
other journalist material which is confi-
dential to the Committee or material
which is covered by parliamentary privi-

All members, including myself, an-
swered no to these two questions. The
honourable member for Dundas added the
following comment:
To the best of my knowledge and recollection 1
have not, but, in my role as Shadow Minister for
Immigration, I have spoken to a number of jour-
nalists over a long period of time.

The staff of the secretariat had the same
two questions put to them and they, too,

in tfc
The view of the Committee is that the

publication has seriously impeded the de-
liberations and work of the Committee,
and I therefore request that a motion to
refer the matter to the Committee of Priv-
ileges be moved on the next sitting day.





ATTACHMENT E

(3.45}—I move:
That the article headed 'Lift ban on HIV part-
ners—gay lobby' by Mr Daly in the Melbourne
Sunday Herald of 16 September 1990 be referred
to the Committee of Privileges.

Very briefly, yesterday I made a statement
to the House in relation to this matter.
The Joint Standing Committee on Migra-
tion Regulations at its meeting followed
the procedure which you, Mr Speaker,
outlined in relation to this matter.

After following the procedure we were
still of the view that the article was of
such a serious nature and warranted such
serious interference with the work of the
Committee—in particular, with the pos-
sibilities not only of that Committee but
other committees in relation to confiden-
tial information before parliamentary
committees—that it warrants immediate
reference to the Committee of Privileges.

think this is an unfortunate motion. I
think that by continuing the controversy
it will serve only to continue to polarise
community attitudes towards migration.
The essential reason there is so much par-
anoia on this question is that a large per-
centage of the Australian community feels
that it is powerless. People feel, rightly or
wrongly, that immigration policy for some
time has been driven by special interests



and elitism. This motion helps reinforce
that.

The motion arises out of the publica-
tion on 16 September by the Melbourne
Sunday Herald newspaper of an article by
journalist Martin Daly, The article con-
cerns the entry and residence in Australia
of persons with HIV infection who are
partners of Australian residents. The Joint
Standing Committee on Migration Regu-
lations apparently directed that evidence
given to the Committee, on which the
newspaper article may have been based,
should be given confidentially.

In commenting on this matter on 17
September, Mr Speaker, you indicated that
for the remainder of the Budget session
you advocated a certain procedure for
dealing with breaches of privilege affect-
ing committees. You indicated that you
would require the Committee to present
to the House a special report and you said
that this report would:

. . . give members of the House a chance to
see the Committee's report and to form an opin-
ion of the report prior to the matter being de-
bated.

The Committee in this case has not pre-
sented a report that members have had 'a
chance to see'. There is no such docu-
ment. The Chairman has merely offered a
few words in the chamber which gave no
real idea of the basis for the determina-
tion of the Committee that a substantial
interference with its work had occurred.
That is the question—the substantial in-
terference.

The Committee Chairman has not jus-
tified the Committee's decision to confer
confidentiality on the evidence. It is ap-
parently taken as read that such a matter
should be dealt with confidentially, but I
would like to suggest that there are com-
peting considerations. The public has a
right to know how public policy on im-
migration or any other matter is being
formulated. Matters of particular sensitiv-
ity, such as the identity of witnesses who
may be prejudiced by publicity can be
maintained in confidence. There is no ra-
tionale for keeping from the public the
details of broad policy questions under
consideration, as seems to be the case
here,

The article the subject of the motion
reported on policy issues. It did not name
any individual. It did not name the par-
ticular group which made the confidential
submission to the Committee. That par-
ticular group has a public profile. Its aims
are not secret. It is very unlikely that a
community group set up openly to achieve
certain policy changes will suffer because
it becomes widely known that it has made
precisely the sorts of representations that
one might expect it to make to the Com-
mittee.

The Committee has resolved that the
publication constitutes substantial inter-
ference with the work of the Committee.
That was reported to the House by the
Chairman. The Parliamentary Privileges
Act 1987 provides in section 4 that an
essential element of the offence alleged to
have occurred is that the conduct
amounts, or is intended or is likely to
amount, to an improper interference with
the free exercise by the Joint Standing
Committee on Migration Regulations of
its authority or functions.

Your direction, Mr Speaker, very wisely
went somewhat further. You indicated
that the Committee should resolve that
the conduct was a substantial interfer-
ence. In either case it is not at all obvious
that any such conduct has occurred, The
Committee Chairman has not told the
House how the Committee's authority has
been interfered with in any way that is
likely to lead to any real detriment. The
Chairman has not shown the House that
the Committee's functions have been im-
paired. It has not been shown how the
conduct which has occurred here will sub-
stantially interfere with the Committee's
work or damage the public interest. All
that has been shown is a technical breach.

Arraigned against this mere technical
breach of confidentiality are much more
important considerations. A journalist in
his newspaper has told the public some-
thing they should know and have a right
to know about the full nature of public
policy. Immigration policy is an area
where confidentiality has little place. The
public must be kept fully informed of the
activities and deliberations of their parlia-
mentary representatives.



To try to form immigration policy in
secrecy is a sure prescription for fear and
paranoia. This question of breach of priv-
ilege would not have arisen in the first
place if the Joint Standing Committee on
Migration Regulations had adopted a
more open procedure. Closed meetings
and confidential documents are surely, as
everyone knows in this building, a fiction.
History proves that over and over again.
All it does is serve to keep the general
public in the dark.

I can understand the annoyance of the
Committee but I think that it has acted
hastily and it is even appearing to be
petulant in this matter. It is continuing to
conduct what looks like a witch-hunt. It
only reinforces the impression of the pub-
lic that public policy on immigration is
being made in a clandestine manner. It is
certainly not in the public interest.

Mr PEACOCK (Kooyong) (3.55)—I
move:

That the following words be added to the mo-
tion:
'and that the matter of an article entitled "The
murder story that won'! go to press" written by
Tom Burton, published in the Sydney Morning
Herald of Saturday 14 July 1990. be referred to
the Committee of Privileges.

On Monday you, Mr Speaker, referred a
'borderline case' to the Committee of
Privileges seeking its advice. The matter
that I wish to have added to the motion
has been canvassed by me previously.

Dr Theophanous—I rise on a point of
order, Mr Speaker. This is quite against
procedure. A member cannot introduce a
new matter. There cannot be an adden-
dum to the motion. This is a new matter
of privilege that the honourable member
for Kooyong is trying to raise in relation
to this matter, it should be dealt with in
a separate motion,

Mr SPEAKER—The point of order is
out of order.

-I point out that in my
view this is in addition to the motion
sending a matter to the Committee of
Privileges. It in no way negates the matter
being moved by the honourable member
for Calwell (Dr Theophanous). Simply, he
wishes to send a matter to the Privileges

Committee and I ask that it look at some-
thing in addition. 1 in no way negate his
motion. I simply amend it with this ad-
ditional matter.

I was indicating that the matter that I
believe should be sent to the Committee
has been canvassed by me previously. In
asking your opinion, Mr Speaker, 1 prof-
fered all relevant details known to me
about the matter. You will recall, Mr
Speaker, that when I raised the matter I
refrained from moving a motion.

After duly considering the matter, on
23 August, pursuant to standing order 96
you delivered your opinion on the matter,
stating that a prima facie case had not
been made out and as a consequence you
were not prepared to give precedence to
a motion under that standing order.

You will recall further, Mr Speaker, that
at the time you delivered your opinion,
whilst respecting the conclusion you had
reached, I indicated that I would be look-
ing at the matter to see whether it could
be taken further. Accordingly, I have now
moved this amendment in the terms men-
tioned to allow for the matter to be con-
sidered by the Privileges Committee.

It is my submission that having regard
to the nature of the allegations made in
the article in question the best forum at
this juncture to resolve the matter is
through the deliberations of the Commit-
tee of Privileges with a view to the Com-
mittee reporting to this House so that the
House can then determine whether a
breach of privilege has been made out.

In making this submission there are
three matters that I wish to address. First,
in giving your reasons, Mr Speaker, in
support of your opinion that a prima facie
case had not been made out, you made
reference to section 4 of the Parliamen-
tary Privileges Act 1987 which provides
that a complaint will not constitute a
breach of privilege unless the conduct in
question 'amounts, or is intended or is
likely to amount, to an improper interfer-
ence . . . with the free performance by a
member of the member's duties as a
member'. In that context you stated, Mr
Speaker, that to the best of your knowl-
edge there was no evidence that the arti-



cle in question had obstructed or
interfered with the proper operation of
the House.

With respect, the words of section 4 are
wider than that. I particularly refer to the
phrase 'likely to amount' appearing in that
section. This phrase imports an objective
test which in the circumstances does not
for the purposes of standing order 96 re-
quire the production of any concrete evi-
dence that such an interference has taken
place, hence the words 'likely to amount
to*. It is my submission that taken on
their face the only conclusion that can be
reached is that these allegations, if they
remain unanswered, are 'likely to amount'
to an improper interference with the free
performance by a member of the mem-
ber's duties as a member.

Mr Speaker, a case touching upon sec-
tion 4 was raised recently with you in a
complaint by the honourable member for

provisions of section 4 and the nature of
the complaint raised you indicated that
the honourable member had raised a 'bor-
derline case' and then went on to say that
this House 'would benefit from the advice

Having regard to the gravity and en-
ormity of the allegations I raised that there
was some complicity in a murder by a
member of the Cabinet and that a jour-
nalist had talked with witnesses about this
matter, what a contrast between the mat-
ter that has been referred to the Privileges
Committee and the matter that I have
brought into the House. Really and truly,
a letter from a solicitor to a member is
prima facie, at this juncture, viewed as
improper. Ipso facto I could walk outside
this House and defame someone. The per-
son could understandably have a solicitor
write a letter to me and that, to date,
would be interpreted as improper. But if
a journalist writes that there is a person
who has been an accessory to or commit-
ted a murder and that he has talked with
the witnesses ranks even less than a mere
solicitor's letter, then it seems to me there
is either something wrong in the deter-
minations to date or something strange

The second matter which I wish to ad-
dress is the relevance of section 6 of the
same Act. In delivering your opinion, Mr
Speaker, you quite rightly pointed out that
the effect of this provision is that the
species of defamatory contempt which
once occupied much of the business of
this House and the House of Commons
had been abolished. In other words, a
statement which is only—I emphasise the
word 'only'—defamatory may not consti-
tute a contempt of this House.

This was a point that I clearly acknowl-
edged when I raised this matter on 21

reasons as to why I hold the view that the
allegations in question amount to more
than merely defamatory or critical com-
ments and therefore fall outside the ambit
of section 6. Indeed you yourself, Mr
Speaker, acknowledged that these allega-
tions 'may not only be defamatory, they
also imply a most serious charge'.

the report of the Joint Select Committee
on Parliamentary Privilege to which I ear-
lier referred. Paragraphs 6.14 and 6.21
discuss the rationale behind the recom-

tion the Committee was of the view that
ordinarily where defamatory comments
have been made which would constitute
a contempt of Parliament there will be
other means of redress available and in
this respect noted some examples.

subject of defamatory statements will have
recourse to civil litigation. Second, iden-

satisfaction such as the right of rebuttal
or correction within Parliament or the
making of complaints to the Australian
Press Council. Third, as a 'last resort',

problem of allegations being made against

such a case there simply is no alternative
means of redress available. It is therefore



clearly falls outside the intended ambit of
section 6.

In delivering an opinion on this, Mr
Speaker, you quite rightly pointed out that
there must be something more to the al-
legations besides mere criticism or defam-
atory comments. This point was not
overlooked by the Joint Select Commit-
tee. It noted that where a matter—and I

. . . constitutes intimidation or attempted intim-
idation, full power to deal with such a matter as
a contempt would remain.

Those are the Committee's words, not
mine: full power would remain in such
circumstances. It is my submission that
these allegations do constitute an at-
tempted intimidation.

The third matter I wish to address, Mr
Speaker, is your comment that the appro-
priate body to deal with this matter would
be the police. Unfortunately, the brief his-
tory of this matter indicates that this may
not be the case.

I will briefly recount the sequence of
events. Immediately after these allega-
tions were made, the Government sug-
gested—through the Attorney-General (Mr
Duffy), as I recall, and the Prime Minister
(Mr Hawke)—that the author should pro-
vide the relevant information to the Aus-
tralian Federal Police or the National
Crime Authority. In response, the author
indicated that to the best of his knowl-
edge the authorities were aware of the
matter and had the necessary information
should they wish properly to investigate
it.

Subsequent to that, the National Crime
Authority and the Federal Police indi-
cated that they had no information link-
ing an unnamed Federal Cabinet Minister
to an alleged murder. In addition, both
authorities stated that they were not in-
vestigating the allegations made by Mr

The Government says that this is a
matter for the police, the Speaker of the
House says that it is a matter for the
police, but the police force does nothing
about it. The Attorney does not even get
on the phone—and I know that he has
some limited powers in this arena—and

even suggest, as is his right, that Govern-
ment policy in favour of law enforcement
might require at least a telephone call to
the journalist, if not a discussion with
him about the witnesses with whom he
has discussed the matter, I realise that the
restrictions on the Attorney are such that
he cannot direct the police as such, but
he can tell them what Government policy
is, which I assume until this incident be-
came public was in favour of law enforce-
ment. It takes a touch of exquisite genius
to say, i am in favour of law enforcement
but I don't want the police to interview
anybody', A simple interview is all that is
needed, and even that is not transpiring.

In summary, Mr Speaker, whether a
breach of privilege or a contempt of par-
liament has been made out is not for me,
you or the Attorney to decide; it is a
matter for this House. It is my submission
that it is only after the Committee of
Privileges has investigated and considered
the matter that the House will be in a
position to make such a determination.
To put it mildly, it is an outrage that a
journalist can write that the defamation
laws alone prevent him from naming a
Cabinet Minister who was involved with
a Mr Big in a murder, that no-one on the
other side of the chamber wants to do
anything about it, and that the Commit-
tee of Privileges, which is charged with
looking at some solicitor's letter, is not
even deemed appropriate to look at
whether this is contemptible, in contempt
or in breach of the Parliament in any way
at all, It is quite an outrage.

The bottom line is that if all the law
and any of the elements that 1 have re-
ferred to here are excluded, one thing—if
one possesses it—will lead one to an in-
evitable conclusion, and that is simple
common sense. The fact that an allegation
has been made that a Cabinet Minister
has been involved, in one form or an-
other, in a murder which ought not be
investigated will lead one solely to the
conclusion that the Committee of Privi-
leges should be looking at this matter.

As you have sought guidance on the
term 'improper', Mr Speaker, in circum-
stances where a solicitor acting for an
allegedly aggrieved person could be



deemed to have acted improperly, in terms
of gravity surely the circumstances that I
put before the House must exceed that
issue by very great moment. We cannot
pass over the allegation that a member of
the Cabinet may have been involved in,
or after the fact of, murder where the
journalist claims he has spoken to wit-
nesses.

onded?

member fo:
Minister without interruption.

-I second the amendment and
reserve my right to speak.

Mr BEAZLEY (Swan—Leader of the
House) (4.06)—I oppose the amendment
moved by the honourable member for
Kooyong (Mr Peacock) to the proposition
moved by the honourable member for
Calwell (Dr Theophanous). There was a
call by the honourable gentleman who has
just spoken for common sense. It would
be useful to apply a little here when we
consider the authority and role of the
Committee of Privileges in what consti-
tutes something likely to amount to im-
proper interference with the free exercise
by a House or committee of its authority
or functions and the very relevant restric-
tions entailed in section 6(1).

If we can argue here by way of analogy,
if I were to take the honourable member
for Kooyong out into a public place and
shoot him dead, on the matter of com-
mon sense does anybody seriously wonder
whether it would be a matter for the Priv-
ileges Committee or for the police? If I
were to do that, then there would be no
doubt in the mind of any other member
of the House that a proposition would not
be moved in this place that my behaviour
ought to be referred to the Privileges
Committee to see whether or not that
constituted improper interference, even
though quite manifestly it would in those
circumstances.

— -That assumes that the
police would investigate, you fool. It does
assume the police would investigate. That

constitute a
dramatic and improper interference by me
of the honourable member's capacity to
carry out his duty. But the remedy that
would be sought in that instance would
be by reference to the police force. If I
did something further than that and took
any member of the genera! public outside
the precincts of the Parliament and shot
him dead, when this matter was duly re-
ported by the media in the press gallery
that S had done that and that it ought to
be a matter for investigation, would it
seriously be considered by anyone here
that there had been improper interference
with some member's capacity to carry out
his duty without interference or that that
matter should be investigated by the po-
lice? There is a simple answer to that,
too. It would never enter into the minds
of anyone, either inside this Parliament
or outside it, that the most sensible course
of action for us to pursue would be that
the Committee of Privileges ought to look

it.
~E*veil ii yuu wcic

SY—Even if I were sus-
pected of doing it and I was seen leaving
the crime, obviously that would not be a
matter that, sensibly, would be before the
Committee of Privileges.

The honourable member for Kooyong
contrasted his particular areas of concern
in that article with the situation raised by
the honourable member for Corio (Mr
Scholes). I quite agree with him that the
offence of murder certainly must be
ranked ahead of that of defamation, libel
or whatever. If that were the only matter
that ought to be considered or the criteria
by which things were referred to the Par-
liamentary Committee of Privileges—that
is, the level of offence, its seriousness or
whatever—he would have a case. The
point about the position of the honour-
able member for Corio which you, Mr

able member for
without interruption.

honour- theless something that might be usefully
was heard considered by the Committee, was that it
honourable concerned a lawyer's letter to him sug-



gesting that comments that he had made
were defamatory of the lawyer's client and
that if he persisted in making those com-
ments, action would be taken, and asking
him to desist.

As you said, Mr Speaker, that is a mar-
ginal case. We do not have star chamber
rights in this place or in our constituen-
cies. Nevertheless, quite obviously there
is more of a case to be made with regard
to the question of interference with a
member's capacity to act than is entailed
here. Where, in the particular article to
which the honourable member for
Kooyong (Mr Peacock) refers, is there an
element to it, either directly or indirectly,
which calls into question the capacity of
any member of Parliament to function
effectively in this place? Where in it is
there any element of intimidation of a
member of Parliament to undertake a
particular course of action other than he
would exercise in his own free will and
judgment? There is none, of course.

Yet, that element must be present. I
refer to the relevant sections of the Parlia-
mentary Privileges Act 1987. Firstly, the
overriding section, section 4, states:

Conduct (including the use.of words) does not
constitute an offence against a House unless it
amounts, or is intended or likely to amount, to
an improper interference with the free exercise
by a House or committee of its authority or
functions, or with the free performance by a
member of the member's duties as a member.

How does the existence of that report
constitute something which is likely to
amount to an improper interference of
duties? Which particular member of the
Cabinet—no individual is named—what
element of the Cabinet acting collectively,
what particular performance by individ-
ual Cabinet members in their capacity as
members of the House is interfered with
by the allegations contained in that letter?
If the Australian Federal Police do not
have information on this matter—and I
understand from what the honourable
gentleman said they do not—then, clearly,
there is an obligation on anyone who
thinks he knows anything about the mat-
ter and who considers it a matter for
federal jurisdiction to present it to the
Federal Police.

If the matter has been presented to other
police forces and they have chosen to act
or not to act on it, then it is a matter for
those police forces. Presumably, they do
so exercising a judgment about the valid-
ity of what it is that has been handed to
them. There are enough wild allegations
in politics for us not necessarily to jump
at every particular item that comes up
and decide that the matter has to be
viewed with great seriousness. There is,
of course, an obligation on a police force,
if evidence is presented to it, to act in
connection with the materials that have
been handed to it. Given that no action
has been taken, or at least none as far as
we know, then that may be as a result of
the fact that the police think that none
ought to be taken. Whether they choose
to act or not, as far as this House is
concerned, the question is obviously not
a matter of privilege. It may well be a
matter for condemning police forces or
being upset about the state of justice in
our community today, but it is nol a mat-
ter for the Parliamentary Privileges Com-
mittee.

Section 6 (1) of the Act, as amended in
1987, continues:
Words or acts shall not be taken to be an offence
against a House by reason oniy that those words
or acts are defamatory or critical of the Parlia-
ment, a House, a committee or a member.

That decisively removes from any sensi-
ble consideration of the Privileges Com-
mittee the proposition that the honourable
member for Kooyong has raised. The
Privileges Committee will have its hands
full trying to work out what it is that the
honourable member for Corio (Mr
Scholes) has a grievance about. It will also
have to consider the matters raised by the
honourable member for Calwell (Dr
Theophanous) in relation to the hearings
of the Joint Standing Committee on Mi-
gration Regulations. It may well be that
in any person's reasonable judgment about
what constitutes an offence, if an offence
has indeed occurred that constitutes a
particularly sinful or heinous act, that
person would come to a conclusion that
if there was any truth in the story to
which the honourable member for
Kooyong refers, it would be worse than



either of the issues that concern the
honourable member for Calwell and the
honourable member for Corio,

The matters raised by those honourable
members are not matters for the police
forces. One re ates to the conduct ol a
committee of the House and the other to
the conduct of a member of the House,
They are matters to be considered by the
Privileges Committee. This matter is
clearly a matter for the police. If the
honourable member for Kooyong feels that
he has some useful information about this
that he would like to present to the police,
he so should do SO and cease wasting the
time of this chamber.

er, ^ ^ n n . , , ! ^ . ^ , ^ i >nDr THEOPHANOUS (Calwell)

North Sydney (Mr Mack) in this
sion. The honourable member stated that
the processes of the Joint Standing Com-
mittee on Migration Regulations are not
open and public. The honourable member
is new to this House. He is probably not
aware that this Standing Committee is the
first standing committee on migration es-
tablished by this House. It has published
a lot of material, much of which, unfor-
tunately, has not been taken up by the
media. If there is a desire for a public
debate on immigration, then a lot of the

The overwhelming proportion of mate-
rial coming before the Committee is not
confidential. So, 1 would say that the
impression the honourable member for
North Sydney tried to create, that, in fact,
the committee was hiding something, is
quite false. Whether or not a submission
is to be treated as confidential is deter-
mined by all the members of the Com-
mittee, who represent all political parties
in both chambers of this Parliament. The

sensitivity of the material, but also be-
cause it was part of the request which was
made by the group wishing to present the
evidence to the Committee.

The honourable member said that no
reasons were given in the report I pre-
sented to the House yesterday. That is

f - the Committee feels that the article
published in the Sunday Herald of 16 September
1 9 9 0 is o f a m u c h m o r e KTioas n a t u r e a n d h a s

th c potential to undermine the Committee's fu-
ture deliberations, especially in Us dealings with
third parties. This is particularly so when infor-
matwn either »ught or provided » done » on •
^onfidenfa! basis.
T h e committee is therefore deeply concerned that

document which was forwarded to the Commit-
tee on a confidential basis or material which was
provided during the course of an in camera hear-
ing to the Committee should subsequently pub-
jisn s u c h material or extracts from such material

why any material on immigration should
be confidential. It is quite clear that there
are many instances where material is de-
termined to be confidential because it re-
fers to individual cases, or because, in the
opinion of the Committee, even if it re-
fers to more general matters, it would be
easy to identify the person giving the ma-
terial. Other parliamentary committees, as
well as this one, often take the view that
such material ought to be presented in
confidence so that committee members
can have an overall appreciation of the
matter. I reject the honourable member's
argument. I urge the House to support the

motion.

Question put:

The House divided.

AYES
Aidred, K. J.
Andereon, J. D.
Andrew, J. N, (Tetter)
Bailey. F. E.
Beak.;. K.
Bradford, J. W.
Braiihwsite. R. A.
Brosdbem, R, E.
Brown. N. A.
Bun. M. A.

Hicks. N. J. (Teiier)
Howard, J. W.
Jull. D. F.
Kemp, D. A.
Lloyd. S.
MackelUi, M. J, EL
MeAnhur. F. S.
McLachUn, 1. M.
Mito. C. 0.
Moore, J.C



Chancy. F, M.
Charles. R. E.

c°t*. M. R.

Dob*, J. D. M.
Downer, A. J. G.
Edwards. Ha f f >

Fifc.W.C
Filing. P. A.
Fisher. Peler
Ford. F, A.
Gallus. C. A.
Coodluck. B. J.
H*!!. Sieele
Halvereon, R. G.
Hawfccr, D. P. M.

Peacock. A. S.
Prosser. G, D.
Reid. N . B.

S U A.C
Ronaidion, M. J c.
Ruddock. P. M.
scon. Bruce
Shack, P D.
Sharp, J-R.
Smith. W. L.
Soatyay. A. M.
Truss. W. E.
Tuckty, C. W.
Wilson, I. B. C.
Woods, Bob
Wooidridge, M. R. L.

Mr Mack—Mr Speaker, can I have my
name recorded in Hansard as voting
against the motion?

Mr SPEAKER—The honourable mem-
ber for North Sydney can have his name
recorded as dissenting.

Original question resolved in the affirm-

Baldwin. P. J.
Beazlcy. K. C
Beddall. D. P.
Bevis, A, R.
Bilney, G. N.
Bleweii, N.
Bterelon, L. J.
Brown. Roben
Campbell. G.
Cailey, R.
Counice, B. W,
Crean, S. F.
Groecio. 1. A.
Dawkins. J. S.
Duffy, M. J.
Duncan. P.
Eliiou, R. P.
Fai.n, W. F.
Ferguson. L. D. T.
Fiizgibbon, E. J.
Free. R. V,
Gsyier. J.
Geai. G. iTellef)
Gibson. G. D.
Gorman, R, N. J.
Grace, E. L. (Teiier)
Griffilhs. A. G.
Hand. G. L.
Holding, A. C.
Hollis. C.
Howe, B. L
Hulls. St. J.
Humphreys, S. C.
Jakobien, C. A.

Jenkins. H. A.
Johns. G. T.
Jones, Barry
(telly. R, J.
Kerin, 1. C.
Lansmore. J, V.
Lsvarch. M. H.
Linds»y, E J.
Mack. E. C.
Manin. S. P,
McHugh, J.
Melham. D,
Morris. Aliao
Newell. N. J.
CVKxere. N. P.
O'Neil. L R T.
Price. L. R. S.
Punch, G. F.
Sa^ford. R. W.
Schoics. G. C- D.
Sciacca, C.
Scon, tes
Simmons. D. W.
Snow. J. R
Snowdon. W. E.
Siapies. P. R.
Theophanoui. A. C.
Tickner. R. E.
Walker, F. J.
Wesi, S. J.
Wiitis. R.
Woods, Harry
Wright. K. W.

He»«iri, J. R.
Retth, P. K.
Taylor, W. L.
Connolly, D. M.
McGaursn, P. J.
Atkinson, R. A.
Cameron. Even
Webster, A. P.
Sinclair, I. McC.
Sullivan. K. J.

Hawke. R. 1. L.
Keating. P. J.
Scoit, John
Darling. E. E-
Dubois, S. C.
Edwards, Ronald
Lee, M, }.
Crawford. M, C.
Kerr. D. J.
Chariesworth. R. I.

Question resolved in the negative
Mr SPEAKER—The question now is

that the motion moved by the honourable
member for Calwell be agreed to. All those
of that opinion please say aye, against say
no. I think the ayes have it. I hear only
one voice. No division is required.





Memorandum by the Clerk of the House of Representatives.

Representatives Committee of Privileges in connection with its
inquiry into the reference to it of the article headed 'Lift ban

partners - gay-lobby' by Mr M Daly in the Melbourne Sunday

On 17 September Dr Theophanous, as Chairman of the joint Standing
Committee on Migration Regulations, raised as a matter of
privilege an article in the Melbourne Sunday Herald of
16 September which, he advised, appeared to reveal a knowledge
of a submission to the committee which the committee had
determined should be treated as confidential. He advised that the
committee had determined by resolution that ' it' constituted
substantial interference with the work of the committee. A copy
of the article is at PAP and a copy of the Hansard record of

the source of the disclosure. A copy of the Hansard record of

On 18 September, Dr Theophanous made a statement in the House on
behalf of the committee. He advised that at a meeting of the
committee, as Chairman, he had asked two questions of seven
members of the committee, and the staff, on the question of
disclosure but that the source had not been ascertained, and he
asked that priority be given to a motion to refer the matter to
the Committee of Privileges - see 'D' attached.



Parliament, and by members of each House individually,
without which they could not discharge their functions, and

Houses of the Commonwealth Parliament:



courts of law and is not restricted to the punishment of

Generally speaking any act or omission which obstructs or

officer of such House in the discharge of his duty, or
which has a tendency, directly or indirectly, to produce

1901. Amongst those powers is the power to hold various actions
or omissions as contempts. This is not to say that a recurrence
now, or in the future^ of any act or omission which is the same



the Act does not codify or enumerate acts or omissions that

a member or officer of the committee.







11

12



13

also been found in the House of Commons for the disclosure of



Committee on Health Legislation and Health Insurance. It appears

publication. Representatives of the Australian Private Hospital's
Association learnt that a copy of their submission was in the

15

In 1989 the Senate's Committee of Privileges reported on a
reference concerning the alleged unauthorised disclosure of a
committee report (the Senate Foreign Affairs, Defence and Trade
Committee's report on visits by nuclear powered or armed
vessels). It appears that a Senator advised the Committee of
Privileges that she had provided information to media

found that, while it was open to the committee and the Senate to
find that a contempt had been committed* in all the circumstances

findings and recommendations of the Senate Select Committee on

heard evidence from the editors of both newspapers, and the
chairman of the committee in question. The Privileges Committee

16



17

action was taken and the source of the disclosure was not
IB

Interception Committee case. Articles in several newspapers
allegedly revealing private deliberations and prospective
recommendations of the Joint Select Committee on
Telecommunications Interception were referred to the committee.

evidence). It also questioned the committee's staff, and several

with access to the information and that, if



use o£ Members. Details were

20

existing by then in the House of Commons. The Committee of



of it, it
House and the special report

substantial interference had resulted or was

22

; was this procedure that Mr Speaker commended when
Theophanous raised his concerns in the House).

first case to be dealt with under the new procedures involved
a report in The Times revealing contents of a draft report on
radioactive wastes prepared by the Chairman of the Environment
Committee. The Environment Committee could not find the source,
but reported to the House that the publication had caused serious

of the committee, and from representatives of Tjie__Tiines.

By a majority of 11 to 1, the Committee of Privileges agreed that

being equated with the public interest the journalists had been



Committee of Privileges; believes that it would be

23

established, constitute a breach of any specific right or
immunity enjoyed by the Houses, their committees or
Rather, if established, a question of contempt would s
accepted definition of contempt has been quoted above,

unauthorised disclosure or publication as a contempt, and whilst
there are a number of precedents for matters to be so treated,

outlines arguments put from the point of view of those



.icy to publish If
desirable to do so on journalistic grounds



the joint committee considered other possibilities such as that
the submission was disclosed by a person or persons or an

a positive action or decision is required (s.13). (The part
the resolution of 25 February 1988 already quoted is worded
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jurisdiction should be exercised (a) in any event as
sparingly as possible and (b) only when the House is

cause„ substantial interference with the performance of

27



that the matter could constitute a contempt but it is
inconsistent with the dignity of the House to take

further action would give added publicity and be

in view of the (humble) apology tendered, no further

that although it would be open to find that
a contempt had been committed, in the
circumstances and having regard to
such a finding should not be made?

the matter was not worthy of occupying the further
time of the House;

that no further action be taken against the editor
provided that, within such time as the House may
require, he publishes in a prominent position in his

the editor of the newspaper in which the advertisement
was published are guilty of a (serious) contempt and

There is, nothing binding about this list, and the committee
express its findings and any recommendations as it chooses.



3. Act No. 21 of 1!

6. House of„Representatives.Practice, p.626? May p.

3-0' Australian Senate Practice, (J R Odgers) PP 1 (1975)

11. Op cit, p.519

12. Opinion of Solicitor-General, 8 August 1941

21. HC 22 (1975-76)? CJ 1975-76/64







ATTACHMENT G

I am responding to your letter of 12
branch, as he is currently on leave,
the circulation of our submission to

regard to your questions as to the extent of
on

Parliamentary Committees. The first submission was sent on
to the Joint Select Committee on Migration Regulations. The
submission was sent on 11 July

to two

on

the Select Committee (Attachment A). As you will see, it makes no request for
the submission to be kept confidential. As the Taskforce did not orally address
this Committee, the question of an in-camera hearing to supplement our

lo the Standing Committee (Attachment B). I draw your attention to the last
paragraph which asks for an in-camera hearing. No request is made that the

The first three pages of the transcript of our in-camera evidence before the
Standing Committee on 27 July clarifies that the Taskforce was requesting an
in-camera hearing simply in order to avoid any media distortion of our oral
evidence and of the Committee's questions and responses. Our representatives
specifically agreed to the incorporation of our covering letter of 11 July and our
submission of January 1990 into the transcript of evidence by the Acting

in

was circulated for comment amongst our
, Adelaide and Canberra. It is probable

CMC Square ACT 2608 Sydney NSW 2001
PO Box 110
Woodvliie SA 50U

POBox23a7
Richmond South VIC 3121



although we urged them not to circulate it We were not, at that time,
aware of the rule that any submission to

parliamentary procedure, and we remained ignorant of it until receipt of
our submission was acknowledged by the Secretary of the Committee.

a copy of our submission to several other organisations and people at the

on;

g-term su

hearing of 27 July, we will also report on this for your information. The
transcript was seen by the four Taskforce members who represented our
association at that hearing for perusal and comment. These members are

members also showed the transcript to two other members of the Taskforce,
Betty Hounslow and myseif, who act as the group's primary advisers on the

7. Finally, I inform you that my enquiries have revealed no further information
which could shed light on the source of the article by M. Daly in the Melbourne
Sunday Herald of 16 September. Although the size and geographical dispersal
of our membership makes it impossible for me to categorically state that no-one
in our organisation was responsible for the article, I believe that it is highly
improbable given our standing policy of avoiding publicity in the mass media
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Failing clear incorporation of homosexual applicants within the Regulations, we
that urgent consideration be given to our recommendations for amendments to the
Regulations. These amendments would fulfil the intention of the Committee regarding
the exercise of Ministerial discretion for homosexyal at

Cyrus Dumasia a
GLITF NSW for



Attachment B

Canberra ACT 2600

Dear Ms Mi l l s .

We refer to your letter dated 13 June
herewith our submission to the Joint Standing Committee on

Please note this submission was previously forwarded to
she earlier Parliamentary Committee on Migration
Regulations in January 1990.

The situation of partners of homosexual Australians under
the new law remains unchanged, in .that the Regulations
have not been amended to allow far grant of permanent
residency. Some interim arrangements have however. been
put in place to allow the grant of temporary permits to
partners already in Australia, pending the final decision
of the Minister on the substantive policy question

TNTERTM CONCESSIONAL

The DILGEA has iseued 2 policy circulars to cover the
position of visitors and illegal entrants as follow© :

To ensure that the permits of legal visitors do not
lapse prior to a substantive policy decision, they
may now apply for a further Temporary Entry Permit on
the basis of their genuine homosexual relationship
with en Australian citisen or permanent resident.
(This is covered in topic 5 of the subject
"Transitional Arrangements - Homosexual Partners" of
the Procedures Advice Manual.)



Policy Circular 1702 provides for illegal entrants
to regularise their status by making an application
for a further Temporary Entry Permit based on a

citizen or permanent resident, subject to meeting

ask the Committee to note that these concessions

Australians do not match the concession® offered to
the partners of heterosexual Australians. The latter,
whether visitora or

discriminatory treatment in the concessional

National Immigration Forum at the hearing by.the previous
Committee (Tuesday 13 February 1990, pages 146-152),
homosexual partners of Australians are now structurally
excluded from the grant of permanent residency. This
arises because no specific Regulation has been created to
cover this situation, and because the previously available

is now exhaustively defined.

Ministerial discretion. However, this discretion can only
be exercised after the exhaustion of review rights-
Applicants who are not awarded review rights, cannot

established by the Review Regulations, neither visitors
nor . illegal entrants have appeal rights. This effectively
excludes the overwhelming majority of our applicants from

in that moat applicants previously



arose because, under the old law, there was no provision
for the Australian to sponsor the migrant entry of their

unless substantial changes are made.

We urgently request the Committee to consider our

Australians can no longer be handled in the "old way". We
submit that this necessitates the creation of a Regulation
which allows these applications to be considered on thei r
merits - either by the creation of a specific migrant
entry and change of s ta tus Regulation, or by broadening

We ask *.ne Committee to understand that adopting such a
course c?e3 not imply support or approval of homosexuality
per se - -t would simply acknowledge the reali ty of the*
fact. that between 5% and 10% of Australians are
homosexuals, and a small proportion of them fall in love
and wish to make their l i fe with a non-Australian. The
only way in which

Mar citiaens
larded is to

G.L.I.T.F, would welcome the opportunity to elaborate our
concerns with the Committee in-person. We repeat our
request made to the previous Committee that we be granted
an "in-cainera" hearing.

Phil ip Summerbell





I wish to dissent from the Report of the Committee for

First * I do not believe that the Committee

of its

investigations and then to make whatever recommendations it

In this case, the Committee has made only the most

it would be an unproductive task to undertake further enquiries.

I believe that the House is entitled to expect that the Committee

pursued its enquiries further before it reached the

3. Secondly, the Committee's conclusion is not supported

circulate 60 copies of its submission to the Joint Standing

Committee. It made a submission to the earlier Joint Select

It made that submission to the Joint Select Committee on 22

the Joint Standing Committee on 27 July 1990. The article in the

It is far more likely that the source of the "leak" was much

closer to home and that it took place at the time the Joint

Standing Coiumittee was considering its report, which it



part on whether those involved knew that there was a prohibition

of it.

were "apparent(ly) ignorant" of the prohibition,

it was not aware of the prohibition, but there is no evidence

prohibition. This is part of the same problem that arises from

enquiry too soon.

of the submission was not a contempt or a breach of privilege

It is re

7.
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committee met at 9.10 pm.

The minutes of the meeting of 20 September were confirmed.

The Chairman presented a letter dated 11 October from the Leader
of the House nominating Mr Lavarch to serve on the committee
during its current inquiries.



Reith moved - That the secretary ascertain the name of the
person who had lodged the submission in
question and write to that person seeking
information in connection with the
disclosure of the submission, whether prior
to or after it was lodged with the Joint
Standing Committee on Migration Regulations .

so it was resolved in the affirmative.

(G GEAR)
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The committee met at 8.

report to the House thatf whilst a breach of privilege
may have occurred e the facts that GLITF did not
request confidentiality for its submission and that it




