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On 17 September 19%0 Dr Theophanous, Chairman of the Joint
Standing Committee on Migration Regulations raised, as a
matter of privilege, an article in the Melbourne Sunday
Herald of 16 September which, Dr Theophanous advised,
appeared to reveal a knowledge of a submission to the joint
committee which the committee had determined should be
treated as confidential. Dr Thecophanous stated that the
committee had determined that the article had constituted
substantial interference with the work of the committee. A
copy of the article is at ‘A’. A copy of the Hansard record
of Dr Theophanous’ statement is at 'Bf.

Mr Speakexr considered the complaint and reported to the
House later on 17 September. Mr Speaker stated that he was
prepared to accord precedence to & motion in respect of the
matter, but suggested that the committee itself should
first consider taking steps to seek to ascertain the source
of the disclosure. A copy of the Hansard record of Mr
Speaker‘s statement is at ‘'C’.

As suggested, the matter was then considered by the Joint
Standing Committee on HMigration Regulations, and on
18 September Dr Theophanous reported to the House on behalf
of the committee. Dr Theophanous advised that at the
meeting, as Chairman, he had asked two questions of seven
members of the committee, and the committee’'s staff. The
guestions were -~

Have you, on any occasion, provided or
assisted or allowed to be provided, to
Mr Daly or any other journalist information
confidential tc the committee?

Have wyou supplied to Mr Daly or any other
journalist material which is confidential to
the committee or material which is covered
by parlismentary privilege?

Dr Theophanous reported -

A1l members, including myself, answered no
to these gquestions.’

Dr Theophanous stated that the committee’s staff nenmbers
had also responded in the negative. The Chairman stated
that it was the view of the committee that the publication
had seriously impeded the deliberations and work of the
committee, and he asked that priority be given toc a motion
to refer the matter to the Committee of Privileges - see
‘D attached.




On 1% September, on the motion of Dr Theophanous, the House
agreed to the following resclution:

That the article headed "Lift ban on HIV partners - gay
lobby" by Mr M Daly in the Melbourne Sunday Herald of 16
September 1990 be referred to the Committee of Privileges.

2 copy of the Hansard record of the debate on this motion,
and an amendment moved by Mr Peacock, is at 'E’.

Conduct of inquiry
The committee received a memorandum from the Clerk of the

House on the matter - see Attachment F. It sets out the
basic constitutional and legislative provisions relevant to
the complaint, and summarises precedents from the House of
Representatives and the House of Commons (UX).

The committee had before it Dr Theophanous’ statements to
the House and his explanation of the steps that the Joint
Standing Committee on Migration Regulations had taken in
seeking to ascertain the source of the disclosure, and the
results of those actions. The committee considered that it
was also possible that the submission in guestion, or
details of its contents, might have been disclosed by
persons other than those associated with the committee, for
instance, by those responsible for the submission or other
persons who may have become aware of its contents. The
committee therefore contacted a representative of the Gay
and Lesbian Immigration Task Force (GLITF) seeking
information as te the circulation given to the submission
before and after it was lodged, information on steps taken
to ensure its confidentiality and information as to whether
those who may have had access to its details were made
aware of its confidentiality.

On 5 November & response was received from GLITF - see
G attached. In analysing this response the committee
considered that the following points were particularly
relevant -

(a} GLITF had made & submission to the Joint
Select Committee on Migration Regulations on
22 January 1950, and later, on 11 July,
lodged the same submission with the Joint
Standing Committee, which was established in
the new Parliament; :

(b} GLITF did not ask that the submission be
kept confidential (net that this fact means
that the submission should not have been
treated as confidential};




10.

11.

(c) & draft of the submission was circulated
amongst GLITF members - to quote GLITF -

‘The submission was developed by a sub-
committee of our Sydney branch. in
January 1950, a draft was circulated for
comment amongst our mwmembers in Sydney,
Melbourne, Adelaide and Canberra. It is
probable that at least 60 members viewed and
retained copies of either the draft or the
final version.’

{dy although GLITF urged members not to
circulate its submission, it did not inform
its members that the submission was
confidential, and it appears that those
responsible  were not aware of the
Parliamentary rule in this matter;

(e} GLITF sent coples of its submission to two
other organisations and to two persons.

The committee recognised that in addition to the
dissemination of the draft and final version of the GLITF
submission for which GLITF was responsible, even further
dissemination, perhaps in complete ignorance of the rules
and practices of the House in these matters, may have
resulted from the initial extensive distribution.

The committee also recognised that as an identical
submission had been presented by GLITF to the Joint Select
Committee on Migration Regqulations in January, it was
theoretically possible that disclosure had been made by a
person or persons associated with the select committee.

Clearly, in view of the extensive dissemination of the
submission, there is a large number of possible sources of
disclosure. Further, it is possible, indeed probable, that
a number of those persons who would have had access to a
copy of the draft or final submission would not have been
aware of the parliamentary prohibition on publication of
submissions Dbefore or wunless their publication is
authorised by the committee in gquestion. The extent of the
publication of the submission was such, however, that this
committee concluded that it was guite unlikely that further
inquiry would enable it to bring the matter to a more
satisfactory conclusion.

Findings
Whilst it is possible that one or more persons involved

with the disclosure(s) and publication of the details of
the submission may have committed a contempt, the committee
has concluded that, in the circumstances of the widespread




&

dissemination ¢f the submission, and the apparent ignorance

of the relevant parliamentary rules on the part of many
involved, it is at least egqually probable that the person
or persons responsible for the disclosure(s} did not act
with deliberate intent to breach the prohibition on
unanthorised disclosure.

12. Recommendation
The committee recommends that, in light of its findings, no
further action should be taken by the House in the present
case.

15 November 1530 (G GEAR)

Chairman




From MARTIN DALY,
National Correspondent,
Canberra

A leading Australizn
homosexus! lobby hes asked the
Federal Goverament to allow
HIV positive parthers of Aus
tralians to enter the country and
gain permanent residence,

In a confidential petition to 2
key parhamentary commitiee,
the Gay and Lesbian Immigra-
tion Task Force has calied for
HIV positive partners from
“committed relationships™ to be
assessed for residency on com-
passionate grounds.

"HI1V seropositivity should
not be an automatic bar to
temMporaTy or pErmanent resi-

dence in Australia,” the submis-
sion 1o the Jeint Standing Com-
mittee on Migration Regulations
said.

"This exclusion does not aliow
for each application to be consi-
dered individually, and takes no

sccount of the emotions| needs

of either partner.”

The change is one of 2 number
sought by the waskforce to give
homosexual . partpers rights
simnifar to heterosexual spouses.

Last year, the Joint Select
Committee on Migration Reg-
ulations recommended that &
homosexual visa category be
deleted from draft immigration
regulations.

The Immigration Minister,

ATTACHMENT A

tir Hand, will make a decision
by December on whether {0
grant visas on the basis of
“emotional interdependence”,
which would cover homesexual
pariners.

The select commitiee has
already reported & view that &
“companionship” visa should be
provided under circumsiances
where “a sexual refationship is
not necessarily involved”,

The recommendation is ex-
pecied (0 be supported by the
Liverals.

The issue of gay migration is
considered so sensltive that the
gay lobby and some members of
the migration committee did not
wan! the petition to the Govern-

y

ment publicised because of the
controversy that could resull.

About 100 gay men and
women are allowed into the
country each year to join their
partners.

Other tasklorce recommenda.
tions are:
& That applicants be given
permission o work while
apgplications are being proges-
sed because they would other
wise face financial hardship.
@ That homosexual illegais
who are deporied or who have
left volumtarily should be given
the same right of return as
granted to pariners of
helerosexual Australians.







PRIVILEGE

Dr THEQPHANGUS (Calwell)—I rise
on a matter of privilege on behalf of the
Joint Standing Commitiee on Migration
Regulations. At a meeting earlier today
the Committee. discussed an articie by Mr
Martin Daly which appeared in the
Melbourne Sunday Herald on 16 Septem-
ber entitled ‘Lift ban on HIV part-
ners . . .. The Committee views this
article particularly seriously as it appears
to reveal a knowledge of a submission to
the Commitiee which the Committee had
determined should be treated as confiden-
tial. The Committee is most concerned by
this article and has determined by reso-
lution that it constitutes substantial inter-
ference with the work of the Commitiee.
Accordingly, on behalf of the Committee
1 therefore ask you, Mr Speaker, that
priority be given to a motion to refer this
article to the Committee of Privileges.

I present a copy of the article, The
Melbourne Sunday Herald is published by
the Herald and Weekly Times Lid,
Flinders Street, Melbourne. The Commit-
tee has had only a limited opportunity to
give further consideration to the matters
that I brought to your attention, Mr
Speaker, on 11 September. In light of your
decision on them the Comumittee will ad-
dress these matters as soonh as practicable.

My SPEAKER—I will give considera-
tion to the matter raised by the honour-
able member for Calwell and will report
back to the House at a later hour.

ATTACHMENT B







PRIVILEGE

Mr SPEAKER-—I would like to make
some commenis an the matier of privilege
raised by the honourable member for
Calwell earlier today. Honourabie mem-
bers will recall that the honourabie mem-
ber raised as a matter of privilege an
article by Mr M. Daly in the Melbourne
Sunday Herald of 16 September which the
honourable member siated revealed de-
tails of a submission the Joint Standing
Commitice on Migration Regulations had
determined should be kept confidentia:.

As 1 mdicated to the House on 11 Sep-
tember, there are precedents for the dis-
closure of confidential committee
documents being pursued as matters of
privilege. | note that the Joint Committee
has concluded that the article has consti-
tuted substantial interference with its work
and that it wishes the matter to be re-
ferred to the Sianding Committee of Priv-
ileges.

Having considered the article and the
honourable member's remarks, I am pre-
pared to accord precedence to a motion
in respect of the matter. Nevertheless, the
procedure of the House of Commons in
these maiters, to which 1 drew attention
last week, as well as requiring the relevant
committee to form a view as to the dam-
age done by the disclosure, requires that
committee itself 10 seek 1o ascertain its
source. The honourable member for
Calwell has advised that the Committee
was giving consideration to the matters
raised on 1} September. Before proceed-
ing further with the article complained of
today, [ believe that the Committee itself
should consider taking whatever steps it
may wish 10 in order to asceriain the
source of this latest disclosure.

As this is the second occasion in four
sitting days on which such a complaint
has been raised, perhaps I should reiterate
the points | made last Tuesday and ex-
pand on them. Before doing that, how-
ever, I might counsel the Commiitee that
it might be In its interests to investigate
this matter as soon as possible.

! noted last Tuesday that since 1985-86
the British House of Commons had fol-
lowed a specially developed procedure in
these matters. If disclosure of the pro-
ceedings or draft reports of 2 commitiee
is made, the commitiee concerned seeks
1o discover the source of the leak and to
assess whether it constitutes or is likely to
constitule a substantial interference with

ATTACHMENT C

its wark, with the select committee sys-
tem. or with the functions of the House.
If the committee considers that there has
been or is likely to be such interference,
the commitiee reports to the House ac-
cordingly.

This is the attitude I propose to take
for the remainder of the Budget sittings.
When a committee becomes aware of the
unauthorised disclosure or publication of
material, I propose that the Chairman, or
another member acting for the commit-
tee, should inform me as soon as practic-
able. What [ envisage is that the
commitiee concerned would then follow
procedures such as those applying in the
House of Commons, If, as a resuit of i
consideration of a matter, a commiitee
presents 2 special report to the House
stating that substantial interference has
occurred and outlining the steps it has
taken to ascertain the source of the prob-
lemn, the Speaker would still be able to
accord priority o a motion because he
had been advised when the matter first
came to light—that is, when the commit-
tee Chairman or member advises me ac-
cordingly,

To enable members to have an oppor-
tunity to consider the special report from
the committee before a motion is pro-
posed, I would intend that a motion to
refer the matter to the Committee of Priv-
ileges should not normally be moved until
the next sitting day. That would give
members of the House a chance to see
the commitiee’s report and to form an
opinion of the report prior to the matter
being debated, if necessary, in the House.

I should make it clear to honourabie
members that I am not in any way reduc-
ing their rights to raise complaints under
the established procedures. Rather, I am
spelling out to the House the particular
position | propose to take in respect of
complaints of the kind raised jast Tues-
day and again today by the honourabie
member for Calwell. This will give mem-
bers an opportunity to form a view as to
whether these procedures are worthwhile
pursuing in this House.







PRIVILEGE

Dr THEOPHANOUS (Calwell)—1] rise
on behalf of the Joint Standing Commit-
tee on Migration Regulations to respond
further on the matters of privilege which
I raised on 11 and 17 September,

I have referred to Mr Speaker three
newspaper articles which could constitute
breaches of privilege. While the two ear-
lier articles may have given a false
impression to the public of the determi-
nations and decisions of the Committee,
the Commitiee is of the view that they
did not consiitute substantial interference
with the final recommendations which the
Commitiee reached. Nevertheless, the
Committee is concerned that such leaks
did occur. Under the circumstances the
Commiftee will not persist with the refer-
ral of the matters raised on 11 September
to the Committee of Privileges.

However, the Committee feels that the
article published in the Sunday Herald on
16 September 1990 is of a much more
serious nature and has the potential o
undermine the Committee's future delib-
erations, especially in ifs dealings with
third parties. This is particularly so when
information either sought or provided is
done so on a confidential basis.

The Committee is therefore deepiy con-
cerned that a senior journalist, who either
knew or ought to have known the serious

ATTACHMENT D

nature of publishing a document which
was forwarded to the Committece on a
confidential basis or material which was
provided during the course of an in cam-
era hearing to the Committee, should sub-
sequently publish such material or extracts
from such material.

I note Mr Speaker's preparedness to
accord precedence to a2 motion in respect
of this matter following the Committee
taking whatever steps it could in order to
ascertain the source of this latest disclo-
sure.

The Commitiee met this afternoon to

ascertain as best it couid the source of
this latest disclosure. As Chairman, ! asked
two questions of each member pres-
ent—>Senators Cooney, McKiernan, Olsen
and Spindler and the honourabie member
for Melbourne Ports (Mr Holding), the
honourable member for Dundas (Mr
Ruddock) and the honourable member for
Adelaide (Dr Catley)—io which responses
were réceived immediately. The questions
were: Have you, on any occasion, pro-
vided or assisted or allowed to be pro-
vided, to Mr Daly or any other journalist
information confidential to the Commit-
tee?
Have you supplied 1o Mr Daly or any
other journalist material which is confi-
dential to the Commitiee or material
which is covered by parliamentary privi-
lege?

All members, including myself, an-
swered no to these two questions, The
honourable member for Dundas added the
following comment:

To the best of my knowledge and recollection |
have not, but, in my role as Shadow Minister for
Immigration, | have spoken to a number of jour-
nalists over a long period of time.

The staff of the secretariat had the same
two questions put to them and they, too,
have responded in the negative.

The view of the Committee is that the
publication has seriously impeded the de-
liberations and work of the Committee,
and 1 therefore request that a motion to
refer the matter to the Committee of Priv-
ileges be moved on the next sitting day.







PRIVILEGE

Pr THEQPHANOUS (Calwell)
{3.45}—1 move;
That the article headed 'Lift ban on HIV parni-
ners—gay lobby' by Mr Daly in the Melboume
Sunday Herald of 16 September 1990 be referred
to the Committee of Privileges.

Very briefly, vesterday { made a statement
to the House in relation to this matter.
The Joint Standing Committee on Migra-
tion Regulations at its meeting foliowed
the procedure which you, Mr Speaker,
cutlined in relation to this matter.

After following the procedure we were
still of the view that the article was of
_such a serious nature and warranted such
" ‘serious interference with the work of the
Committee~—in particular, with the pos-
sibilities not only of that Commitiee but
other commitiees in relation to conhden-
tial information before parliamentary
commitiees~that it warrants immediate
reference to the Committee of Privileges.

‘Mr MACK (North Sydney) (3.46)1
think this is an unfortunate motion. I
think that by continuing the controversy
it will serve only to continue to polarise
- community attitudes towards migration.
.The essential reason there is so much par-

anoia on this question is that a large per-
centage of the Australian community feels

that it is powerless. People feel, rightly or
wrongly, that immigration policy for some
time has been driven by special interests

ATTACHMENT E




and elitism. This motien helps reinforce
that.

The motion arises out of the publica-
tion on 16 September by the Melbourne
Sunday Herald newspaper of an article by
journalist Martin Daly. The article con-
cerns the entry and residence in Australia
of persens with HIV infection who are
partners of Australian residents. The Joint
Standing Committee on Migration Regu-
iations apparently directed that evidence
given to the Committee, on which the
newspaper article may have been based,
should be given confidentially.

In commenting on this matter on 17
September, Mr Speaker, you indicated that
for the remainder of the Budget session
you advocated a certain procedure for
dealing with breaches of privilege affect-
ing committees. You indicated that you
would require the Committee to present
to the House a special report and you said
that this report would:

give members of the House a chance to
see the Cammitlee’s report and 10 form an opin-
ion of the repon prior 1¢ the matter being de-
bated.
The Committee in this case has not pre-
sented a report that members have had 'a
chance to see’. There is no such docu-
ment. The Chairman has merely offered a
few words in the chamber which gave no
real idea of the basis for the determina-
tion of the Committee that a substantial
interference with its work had occurred.
That is the question-—the substanttai in-
terference.

The Committee Chairman has not jus-
tified the Committee’s decision to confer
confidentiality on the evidence. It is ap-
parently taken as read that such a matter
should be dealt with confidentially, but |
would like to suggest that there are com-
peting considerations. The public has a
right to know how public policy on im-
migration or any other matter is being
formulated. Matters of particular sensitiv-
ity, such as the identity of witnesses who
may be prejudiced by publicity can be
mainiained in confidence. There is no ra-
tionale for keeping from the public the
details of broad policy questions under
consideration, as seems to be the case
here,

The arsticle the subject of the motion
reported on policy issues. It did not name
any individual. It did not name the par-
ticular group which made the confidential
submission to the Committee. That par-
ticular group has a public profile. {ts aims
are not secret. It is very unlikely that a
community group set up openly to achieve
certain policy changes will suffer because
it becomes widely known that it has made
precisely the sorts of representations that
one might expect it to make to the Com-
mittee,

The Committee has resolved that the
publication constitutes substaniial inter-
ference with the work of the Committee.
That was reported to the House by the
Chairman. The Parliamentary Priviieges
Act 1987 provides in section 4 that an
essential element of the offence alleged to
have occurred. is that the conduct
amounts, or is intended or is likely to
amount, to an improper interference with
the free exercise by the Joint Standing
Committee on Migration Regulations of
its authority or functions.

Your direction, Mr Speaker, very wisely
went somewhat further. You indicated
that the Commitiee should resolve that
the conduct was a subsiantial interfer-
ence. In either case it is not at all obvious
that any such conduct has occurred. The
Commitiee Chairman has not told the
House how the Committee’s authority has
been interfered with 1n any way that is
likely to iead to any real detriment. The
Chairman has not shown the House that
the Committee’s functions have been im-
paired. It has not been shown how the
conduct which has occurred here will sub-
stantially interfere with the Committee’s
work or damage the public interest. All
that has been shown is a technical breach.

Arraigned against this mere technical
breach of confidentiality are much more
important considerations. A journalist in
his newspaper has told the public some-
thing they shouid know and have a right
to know about the full nature of public
policy. Immigration policy is an area
where confidentiality has little place. The
public must be kept fully informed of the
activities and deliberations of their parlia-
mentary representatives.




Te try to form immigration policy in
secrecy is & sure prescription for fear and
paranoia, This question of breach of priv-
itege would not have arisen in the first
place if the Joint Standing Commitiee on
Migration Regulations had adopted a
more open procedure. Closed meetings
and confidential documents are surely, as
everyone knows in this building, a fiction.
History proves that over and over again,
All it does i5 serve to keep the general
public in the dark.

{ can understand the annoyance of the
Committee but I think that it has acted
hastily and it is even appearing to be
petulant in this matter. It is continuing to
conduct what looks like a witch-hunt. It
only reinforces the impression of the pub-
He that public policy on immigration is
being made in a clandestine manner. It is
certzinly not in the public interest,

Mr PEACOCK (Kooyong) (3.55%—1
move.

That the following words be added to the mo-
tion:
‘and that the matter of an article enntled “The
murder story that won't g0 o press” writien by
Tom Burton. published in the Svdner Mommg
Herald of Saturday 14 July 1990, be referred to
the Commitiee of Privileges.

On Monday you, Mr Speaker, referred a
‘borderline case’ to the Committee of
Privileges seeking its advice. The matter
that I wish to have added to the motion
has been canvassed by me previously.

Br Theophanous—! rise on a point of
order, Mr Speaker. This is quite against
procedure. A member cannot introduce a
new matter. There cannot be an adden-
dum to the motion. This is a new matter
of privilege that the honourable member
for Kooyong is trying to raise in relation
to this matter. It should be dealt with in
a separate motion,

Mr SPEAKER—The point of order is
out of order.

Mr PEACOCK-~! point out that in my
view this is in addition to the motion
sending a matter to the Commitiee of
Privileges. It in no way negates the matter
being moved by the honourabie member
for Calwell (Dr Theophanous). Simply. he
wishes to send a matter to the Privileges

Committee and I ask that it look at some-
thing in addition. | in no way negate his
motion. [ simply amend it with this ad-
ditional matter.

I was indicating that the matter that |
believe should be sent to the Commitiee
has been canvassed by me previously. In
asking vour opinion, Mr Speaker, I prof-
fered all relevant detaiis known to me
about the matter. You will recall, Mr
Speaker, that when | raised the matter |
refrained from moving a motion.

After duly considering the matter, on
23 August, pursuant to standing order 96
you delivered your opinion on the matter,
stating that a prima facie case had net
been made out and as a consequence you
were not prepared to give precedence to
a motion under that standing order.

You will recall further, Mr Speaker, that
at the time you delivered your -opinion,
whilst respecting the conclusion you had
reached, | indicated that 1 would be look-
ing at the matter to see whether it could
be taken further. Accordingly, I have now
moved this amendment in the terms men-
tioned to allow for the matter to be con-
sidered by the Privileges Committee.

It is my submission that having regard
to the nature of the allegations made in
the article in question the best forum at
this juncture to resolve the matter is
through the deliberations of the Commit-
tee of Privileges with a view to the Com-
mittee reporting to this House s¢ that the
House can then determine whether a
breach of privilege has been made out.

In making this submission there are
three matters that 1 wish to address. First,
in giving your reasons, Mr Speaker, in
support of your opinion that a prima facie
case had not been made out, you made
reference to section 4 of the Pariiamen-
tary Privileges Act 1987 which provides
ihat a complaint will not constijuie a
breach of privilege unless the conduct in
question ‘amounts, or is intended or is
likely to amount, to an improper interfer-
ence . . . with the free performance by a
member of the member's ‘duties as a
member’, In that context you stated, Mr
Speaker, that to the best of your knowl-
edge there was no evidence that the arti-




cle in gquestion had obstrocted or
interfered with the proper operation of
the House.

With respect, the words of section 4 are
wider than that, I particularly refer to the
phrase "likely to amount’ appearing in that
section. This phrase imports an objective
test which in the circumstances does not
for the purposes of standing order 96 re-
quire the production of any concrete evi-
dence that such an interference has taken
place, hence the words 'likely to amount
to’. It is my submissicn that taken on
their face the only conclusion that can be
reached is that these allegations, if they
remain unanswered, are 'likely to amount’
to an improper interference with the free
performance by a member of the mem-
ber's duties as a member.

Mr Speaker, a case touching upon see-
tion 4 was raised recently with you in a
complaint by the honourable member for
Corio (Mr Scholes). After considering the
provisions of section 4 and the nature of
the complaint raised you indicated that
the honourable member had raised a "bor-
derline case’ and then went on to say that
this House ‘would benefit from the advice
of the Committee of Privileges'.

Having regard to the gravity and en-
ormity of the allegations { raised that there
was some complicity in a murder by a
member of the Cabinet and that a jour-
nalist had talked with witnesses about this
matter, what a contrast between the mat-
ter that has been referred to the Privileges
Committee and the matter that  have
brought into the House, Really and truly,
a letter from a solicitor to a member is
prima facie, at this juncture, viewed as
improper. Ipso facto | could walk outside
this House and defame someone. The per-
son could understandably have a solicitor
write a letter to me and that, 1o date,
would be interpreted as improper. But if
a journalist writes that there is a person
who has been an accessory to or commit-
ted a murder and that he has talked with
the witnesses ranks even less than a mere
solicitor’s letter, then it seems to me there
is either something wrong in the deter-
minations to date or something strange
and rotten in the state of Denmark.

The second matter which 1 wish 1o ad-
dress is the relevance of section 6 of the
same Act. In delivering vour opinion, Mr
Speaker, you guite rightly pointed out that
the effect of this provision is that the
species of defamatery contempt which
once occupied much of the business of
this House and the House of Commons
had been abolished. In other words, a
statement which is only-—I emphasise the
word ‘only’——defamatory may not consti-
tute a contempt of this House.

This was a point that I clearly acknow!-
edged when [ raised this matter on 2!
August. At the time I went on to give
reasons as to why I hold the view that the
allegations in question amount {0 more
than merely defamatory or critical ¢om-
ments and therefore fall outside the ambit
of section 6. Indesd you vourself, Mr
Speaker, acknowledged that these allega-
tions 'may not only be defamatory, they
also imply a2 most serious charge’,

I have had an opportunity of consuiting
the report of the Joint Select Committee
on Pariiamentary Priviiege 1o which | ear-
lier referred. Paragraphs 6.14 and 6.21
discuss the rationaie behind the recom-
mendation that defamatory contempts be
abolished. In making this recommenda-
tion the Committee was of the view that
ordinarily where defamatory comments
have been made which would constitute
& contempt of Parliament there will be
other means of redress available and in
this respect noted some examples.

First, identified members who are the
subject of defamatory statements will have
recourse to civil litigation. Second, iden-
tified members will have other means of
satisfaction such as the right of rebuttal
or correction within Parliament or the
making of complaints to the Australian
Press Council. Third, as a 'last resort’,
certain provisions of the Crimes Act 1914
may be invoked.

In reaching its conclusions, the Joint
Select Committee did not consider the
problem of aliegations being made against
unidentified members of parliament. In
such a case there simply is no alternative
means of redress available, It is therefore
my submission that this particular case




cieariy falls outside the intended ambit of
section 6.

In delivering an opinion on this, Mr
Speaker, vou guite rightly pointed out that
there must be something more to the al-
legations besides mere criticism or defam-
atory comments, This point was not
overlooked by the Joint Select Commit-
tee. It noted that where a matter—and |
quote: :

. . . constitutes intimidation or attempted intim-
idation, full power to deal with such a matter as
a contempt would remain.

Those are the Commitieg’s words, not
mine: full power would remain in such
circumstances. It is my submission that
these ailegations do constitute an at-
tempied intimidation.

The third matter 1 wish to address, Mr
Speaker, is vour comment that the appro-
priate body to deal with this matter would
be the police. Unfortunately, the brief his-
‘tory of this matter indicates that this may
not be the case,

I will briefly recount the sequence of
evenis. Immediately after these allega-
tions were made, the Governmeni sug-
gested-through the Attorney-General (Mr
Duffy), as I recall, and the Prime Minister
(Mr Hawke)—that the author should pro-
vide the relevant information to the Aus-
iralian Federal Police or the National
Crime Authority. In response, the author
indicated thai to the best of his knowl-
edge the authorities were aware of the
maiter and had the necessary information
should they wish properly to investigate
HE

Subsequent to that, the National Crime
Authority and the Federal Police indi-
cated that they had no information imk-
ing an unnamed Federal Cabinet Minister
10 an alleged murder. In addition, both
authorities stated that they were not in-
vestigating the aliegations made by Mr
Burton.

The Government says that this is a
matter for the police, the Speaker of the
House says that it is a matter for the
police, but the police force does nothing
about it. The Attorney does not even get
on the phone-—and I know that he has
some limited powers in this arena—and

even suggest, as is his right, that Govern-
ment policy in favour of law enforcement
might require at least a telephone call to
the journalist, if not a discussion with
him about the witnesses with whom he
has discussed the matter. T realise that the
restrictions on the Attorney are such that
he cannot direct the police as such, but
he can tell them what Government policy
is, which I assume unti} this incident be-
came public was in favour of law enforce-
ment. It takes a touch of exquisite genius
to say, ‘I am in favour of law enforcement
but I don't want the police to interview
anybody'. A simple interview is all that is
needed, and even that is nol transpiring.

In summary, Mr Speaker, whether a
breach of privilege or a contempt of par-
liament has been made cut is not for me,
you or the Attorney to decide; it is a
matter for this House. It is my submission
that it is only after the Commitiee of
Privileges has investigated and considered
the matter that the House will be in a
position to make such a determination.
To put it mildly, it is an outrage that a
journalist can write that the defamation
laws alone prevent him from naming a
Cabinet Minister who was invoived with
a Mr Big in a murder, that no-one on the
other side of the chamber wants to do
anvthing about it, and that the Commit-
tee of Privileges, which is charged with
icoking a! some solicitor’s letter, is not
even deemed appropriate to look at
whether this is contemptible, in contempt
or in breach of the Parliament in any way
at ali. It is quite an outrage.

The bottom line is that if all the law
and any of the elements that I have re-
ferred to here are excluded, one thing—if
one possesses it-—will lead one to an in-
evitable conclusion, and that is simple
common sense. The fact that an allegation
has been made that a Cabinet Minister
has been involved, in one form or an-
other, in & murder which ought not be
investigated will lead one solely 1o the
conclusion that the Committee of Privi-
leges should be looking af this matter.

As you have sought puidance on the
term "improper’, Mr Speaker, in circum-
stances where a solicitor acting for an
allegedly apggrieved person could be




deemed to have acted improperly, in terms
of gravity surely the circumstances that I
put before the House must exceed that
issue by very great momeni. We cannot
pass over the allegation that a member of
the Cabinet may have been involved in,
or after the fact of, murder where the
journalist claims he has spoken to wit-
nesses.

MWir SPEAKER—Is the amendment sec-
onded?

Mir Fife—! second the amendment and
reserve my right to speak.

Mr BEAZLEY (Swan—Leader of the
House) {4.06)—1 oppose the amendment
moved by the honourable member for
Kooyong (Mr Peacock) to the proposition
moved by the honcurabie member for
Caiwell (Dr Theophanous), There was a
call by the honourable gentleman who has
just spoken for common sense. It would
be useful to apply a little here when we
consider the authority and role of the
Committee of Privileges in what consti-
tutes something likely to amount to im-
proper interference with the free exercise
by a House or commitiee of its authority
or functions and the very relevant restric-
tions entailed in section 6 {1).

If we can argue here by way of analogy,
if I were to take the honourable member
for Kooyong out into a public place and
shoot him dead, on the matter of com-
mon sense does anybady seriously wonder
whether it would be a matter for the Priv-
tleges Committee or for the police? If I
were to do that, then there would be no
doubt in the mind of any other member
of the House that a proposition would not
be moved in this place that my behaviour
ought to be referred to the Privileges
Committee to see whether or not that
constituted improper interference, even
though quite manifestly it would in those
circumstances.

Mr Peacock-That assumes that the
police would investigate, you fool. It does
assume the police would investigate. That
Droposition—

Mr SPEAKER—Order! The honour-
able member for Kooyong was heard
without interruption. The honourable

member for Kooyong should hear the
Minister without interruption.

Mr BEAZLEY—It would constituie a
dramatic and improper interference by me
of the honourable member’s capacity to
carry out his duty. Bui the remedy that
would be sought n that instance would
be by reference to the police force, If I
did something further than that and took
any member of the generai public outside
the precinets of the Parliament and shot
him dead, when this matier was dudy re-
ported by the media in the press gallery
that I had done that and that it ought to
be a matter for investigation, would it
seriously be considered by anyone here
that there had been improper interference
with some member’s capacity to carry out
his duty without interference or that that
matter should be investigated by the po-
lice? There is a simple answer to that,
too. It would never enter into the minds
of anyone, either inside this Parliament
or outside it, that the most sensibie course
of action for us to pursug would be that
the Committee of Privileges ought to lock
at my behaviour in that regard.

Mr Duffy—Even if you were suspecied
of doing it.

Mr BEAZIEY..Even if I were sus-
pected of doing it and I was seen leaving
the c¢rime, obviously that would not be a
matter that, sensibly, would be before the
Committee of Privileges.

The honourable member for Kooyong
contrasted his particular areas of concern
in that article with the situation raised by
the honourable member for Corio (Mr
Scholes). I quite agree with him that the
offence of murder certzinly must be
ranked ahead of that of defamation, libel
or whatever. If that were the only matter
that ought fo be considered or the criteria
by which things were referred to the Par-
liamentary Committee of Privileges—that
is, the level of offence, its seriousness or
whatever—he would have a case. The
point about the position of the honour-
able member for Corio which you, Mr
Speaker, considered marginal bul never-
theless something that might be usefully
considered by the Committee, was that it
concerned a lawyer's letier to him sug-




gesting that comments that he had made
were defamatory of the lawyer's client and
that if he persisted in making those com-
ments, action would be taken, and asking
him to desist.

As you said, Mr Speaker, that is a2 mar-
ginal case. We do not have star chamber
rights in this place or in our constitugn-
cies. Nevertheless, guite obviously there
is more of a case to be made with regard
to the guestion of interference with a
member’s capacity to act than is entailed
here. Where, in the particular article to
which the honourable member for
Kooyong (Mr Peacock) refers, is there an
element 1o i, either directly or indirectly,
which calls into question the capacity of
any member of Parliament to function
effectively in this place? Where in it is
there any element of intimidation of a
member of Parliament to undertake a
particular course of action other than he
would exercise in his own free will and
judgment? There is none, of course.

Yet, that element must be present. |
refer to the relevant sections of the Parlia-
mentary Privileges Act 1987. Firstly, the
overriding section, section 4, states:
Conduct (including the use .of words) does not
constitute an offence against & House unless i
amounts, or is intended or likely 1o amount, to
an improper interference with the frec exercise
by a House or commitiee of its authority or
functions, or with the free performance by a
member of the member's duties a5 a2 member.

How does the existence of that report
constitute something which is likely to
amount to an improper interference of
duties? Which parmicular member of the
Cabinet—no individual is named-—what
element of the Cabinet acting coliectively,
what particular performance by individ-
uai Cabinet members in their capacity as
members of the House is interfered with
by the allegations contained in that letter?
If the Australian Federal Police do not

have information on this matter~—and |-

understand from what the honourable
gentieman said they do not~then, clearly,
there is an obligation on anyone whe
thinks he knows anything about the mat-
ter and who considers it a matter for
federal jurisdiction o present it to the
Federal Police.

If the mattier has been presented to other
police forces and they have chosen to act
Of net to act on it, then it is a matter for
those police forces. Presumably, they do
50 exercising a judgment about the valid-
ity of what it is that has been handed to
them. There are enough wild allegations
in politics for us not necessarily to jump
at every particular item that comes up
and decide that the matier has to be
viewed with great seripusness. There is,
of course, an obligation on a police force,
if evidence is presented to if, to act in
connection with the materials that have
beer handed to it. Given that no action
has been taken, or at least none as far as
we know, then that may be as a resuit of
the fact that the police think that none
ought to be taken. Whether they choose
to act or not, as far as this House is
concerned, the question is obviousiy not
a matter of privilege. It may well be a
matter for condemning police forces or
being upset about the state of justice in
our community today, but it is not a mat-
ter for the Parliamentary Privileges Com-
mittee,

Section 6 (1) of the Act, as amended in
1987, continues;
Words or acts shall not be taken to be an offence
2gainst a House by reason only that those words
or acts are defamatory or critical of the Parlia-
ment, a House, a commiltee or a member,

That decisively removes from any sensi-
ble consideration of the Priviieges Com-
mi{tee the proposition that the honourable
member for Kooyong has raised. The
Privileges Committee wili have its hands
full trying to work out what it is that the
honourable member for Corio (Mr
Scholes) has a grievance about. It wiil also
have to consider the matters raised by the
honourabie member for Caiwell (Dr
Theophanous) in relation to the hearings
of the Jjoint Standing Commitiee on Mi-
gration Reguiations. It may well be that
In any person’s reasonable judgment about
what constitutes an offence, if an offence
has indeed occurred that constitutes a
particularly sinful or heinous act, that
person would come to a conclusion that
if there was any truth in the story to
which the honourable member for
Koovong refers, 1t would be worse than




either of the issues that concern the
honourable member for Calwell and the
honourable member for Coric,

The matters raised by those honourable
members are not matters for the police
forces. One relates to the conduct of a
committee of the House and the other to
the conduct of a member of the House.
Thev are matters to be considered by the
Privileges Commitiee. This matier is
clearly a matter for the police. If the
honourable member for Kooyong feels that
he has some useful information about this
that he would like 1o present to the police,
he so should do so and cease wasting the
time of this chamber.

Br - THEOPHANOUS (Calwell)
(4.16)—1 wish to reply briefly to the com-
ments of the honourable member for
North Sydney (Mr Mack) in this discus-
sion. The honourable member stated that
the processes of the Joint Standing Com-
mittee on Migration Regulations are not
open and public. The honourable member
is new to this House. He is probably not
aware that this Standing Committee is the
first standing committee on migration es-
tablished by this House. It has published
a lot of material, much of which, unfor-
tunately, has not been taken up by the
media. If there is g desire for a public
debate on immigration, then a lot of the
public evidence and 2 lot of the public
material ought to be taken up.

The overwhelming proportion of mate-
rial coming before the Committee is not
confidential. So, 1 would say that the
impression the honourable member for
North Sydney tried to create, that, in fact,
the cornmittee was hiding something, is
quite false. Whather or not 2 submission
is to be treated as confidential is deter-
mined by all the members of the Com-
mittee, who represent all political parties
in both chambers of this Parliament. The
honourable member for North Sydney
should be aware that a determination was
made in this case, not only because of the
sensitivity of the material, but also be-
cause it was part of the request which was
made by the group wishing to present the
evidence 1o the Commitiee,

The honourable member said that no
reasons were given in the report I pre-
sented to the House vesterday. That is
not correct. Yesterday, | stated:

However, the Commiitee feels that the article
published in the Sunday Herald of 16 September
1990 is of a much more serious nature and has
the potentizl to undermine the Committee’s fu-
ture deliberations, especially in its dealings with
third parties. This is particularly so when infor-
mation gither sought or provided is done so on &
confidential basis.

The commitiee is therefore deeply concerned that
a senior journalist, who either knew or ought to
have known the serious nature of publishing a
document which was forwarded to the Commii-
tee on 2 confidential basis or material which was
provided during the course of an in camera hear-
ing to the Committes should subsequently pub-
fish such material or extracts from such material.

This is a very serious matter. The honour-
able member for North Sydney has asked
why any material on immigration should
be confidential. It is quite clear that there
are many instances where material is de-
termined to be confidential because it re-
fers to individual cases, or because, in the
opinion of the Committee, even if i re-
fers {0 more general matters, it would be
easy to identify the person giving the ma-
terial, Other parliamentary committees, as
well as this one, ofien take the view that
such material ought to be presented in
confidence so that committee members
can have an overall appreciation of the
matter. T rgject the honourable member’s
argument. [ vrge the House to support the
original motion.

Question put:

That the amendment (Mr Peacock’s) be agreed
10,

The House divided.
{Mr Speaker-—Fon. Leo McLeay)

Ayes . . . . . .. ... 58
Moes . . ... .. ... 67
Majority . . .. ... 9
AYES
Aldred, K. J. Hicks, . . (Telier)
Anderson, J. D, Howerd, ], W,
Andrew, J. N, (Tellet) Jull. D F,
Beiley, F. E. Hemp, D. A
Begle, J. H. Lioyd, 8.
Bradford, J. W, Mackellar, M, J. &,
Braithwaite, R. A, T MeAnhur, F 8
Brozdbent, . E. icLechiag, 1 M.
Brown, M. A, iles, C. G.

Burr, M. A Moore, 1. €.




AYES
Cadman, A, & Nehl. G, B
Carhon, b 5. Nupemi. P OE.
Chaney, F. M. Peacock, A, 8.
Charies, R. E. Prosser, G, I3
Cobb, M. R, Reid. N, B,
Coslelio, P. H. Riggall. J. P.
Cowan, D. B. Rocher, A. C.
Dobiz, . D M. Ronaldson, M. J. C.
Downer, A. I. G. Ruddock. P. M.
Edwards, Harry Scot, Bruce
Fife, W. (. Shack, P. D.
Filing, P. A. Sharp, 1. R,
Fisher, Peter Senith, W. L.
Ford, F, A, Soalyay. A. M.
Galius, C. A, Truss, W. E.
Goodluck, 8. J. Tuckey, C. W.
Hakl, Steele Wiison, L. B. C.
Hatverson, R. G. Woods, Bobs
Hawker, D, P. M. Wooidridge, M. R. L.

NOES
Baidwin, P, J. Tenking, H. A
Beaziey, K. C. iohns. G. T.
Beadall, D. P, lones, Barry
Hevis, 4, R. Keliy, R, 1.
Bilney, G. N. Kerin, 1. C,
Blewets, N, Langmere. 1. V.
Brerelon, L. 3. Lavarch, M. H.
Brown, Roben Lindssy, E. .
Campbeil. G. Mack, E. C,
Catley, K, Manrtin, 8. P.
Courtice, B, W, McHugh, I.
Crean, §, F, Meiham, D,
Cirgetio. J. A, Morris, Alian
Dawkins, J. 5. Neweli. N. J.
Duffy, M. J. O'Keefe, W, P,
Dunean, P. O'Neil. L.R. T,
Elliou, R, P, Price, L. R. 5.
Faliz, W, F. Punch, G. F.
Ferguson, L. I. ¥, Sawford, R, W.
Fitzgibbon, £ L Scholes. G. G. P.
Free, BV, Eoincce, C.
Gayler, 1. Scotr, Les
Gear, G, (Telicr) Simmons, D. W.
Gibson, G. D. Snow, J. H.
Garmaz, R. N. 5. Snowdon, W. E,
Grace, E, L. {Teiter) Siaples. P. R.
Griffiths, A. G, Theophanoys. A. C.
Hand. G. L. Tickner, R E.
Hoiding, A. C. Walker, F. .
Holiis, €. West, §. 1.
Howe, 8. L. Wiitis, R.
Hulls, R, 1. Woods, Harry
Humphreys, B. C. Wright. K. W,
Jakoben, C. A,

PAIRS
Hewaon, J, R, Hawke, R. J. L.
Reuth, P. K. Keating. ¥. J.
Yaylor, W. L. Scouz, John
Connoily, D, M, Darling, E. E.
WcGauran, F. | Dubais, 5. C.
Atkinson, R. A. Edwards, Ronale
Cameron, Ewen . M. L
Webstet, A, P, Crawford, M. C.
Sinclair, §. McC. Kerr, . T,
Sutlivan, X. J. Chertesworth, R, [,

Question resolved in the negative

Mr SPEAKER-The question now is
that the motion moved by the honourable
member for Calwell be agreed to. All those
of that opinion please say aye, against say
no. | think the ayes have it. I hear only
one voice. No division is required.

Mr Mack--Mr Speaker, can I have my
name recorded in Hamsard as voting
against the motion?

Mr SPEAKER—The honourable mem-
ber for North Sydney can have his name
recorded as dissenting.

Original question resolved in the affirm-
ative,







ATTACHMENT F

S October 1990

INQUIRY INTO REFERENCE BY THE HOUSE
TO THE COMMITTEE OF PRIVILEGES

OF ARTICLE IH THE MEL.BOURNE SUNDAY HERALD
DATED 16 SEPTEMBER 1930

Memorandum by the Clerk of the House of Representatives.

This memorandum has been prepared for the use of the House of
Representatives Committee of Privileges in connection with its
inguiry into the reference to it of the article headed 'Lift ban
on HIV partners - gay-lobby’ by Mr M Daly in the Melbourne Bundav
Herald of 16 September 199%0.

IBE REFERENCE

On 17 September Dr Theophanous, as Chairman of the Joint Standing
Committee on Migration Regulations, raised as a matter of
privilege an article in the Melbourne Sunday Herald of
16 September which, he advised, appeared to reveal a knowledge
of a submission to¢ the committee which the committee had
determined should be treated as confidential. He advised that the
committee had determined by resolution that ’'it’ constituted
substantial interference with the work of the committee. A copy
of the article is at A’ and a copy of the Hansard record of
Dr Theophanous’ statement is at 'B’. '

The Speaker responded later in the day, stating that he was
prepared to accord precedence to a motion in respect of the
matter, but suggesting that the committee itself should first
consider taking whatever steps it might wish to take to ascertain
the source of the disclosure. A copy of the Hansard record of
Mr Speaker‘s statement is at 'C’.

On 18 September, Dr Theophanous made a statement in the House on
behalf of the committee. He advised that at a meeting of the
committee, as Chairman, he had asked two guestions of seven
members of the committee, and the staff, on the gquestion of
disclosure but that the source had not been ascertained; and he
asked that priority be given to a motion to refer the matter to
the Committee of Privileges - see ‘D’ attached.

On 19 September Dr Theophanous moved a motion to refer the matter
to the Committee of Privileges. This was debated, an amendment
moved and negatived, and the original metion agreed to - see 'E°.




NSTL IOHAL PROVISIONS - GENEREL, CHARACTER OF
PRIVILEGE AND CONTEMPT

House of Repregentatives Practice quotes May‘s definition of
parliamentary privilege as:

... the sum of the peculiar rights enjoyed by each House
collectively as g constituent part of the High Court of
Parliament, and by members of each House individually,
without which they could not discharge their functions, and
which exceed those possessed by other bodies or
individuals. Thus privilege, though part of the law of the
1andf is to & certain extent an exemption from the crdinary
law.

It goes on to explain the source of the privilege powers of the
Houses of the Commonwealth Parliament:

The Commonwealth Parliament derives its privilege powers
from section 49 of the Constitution which provides that:

The powers, privileges, and immunities of the Senate
and of the House of Representatives, and of the
members and the committees of each House, shall be
such as are declared by the Parliament, and until
declared shall be those of the Commons House of
rarliament of the United Kingdom, and of its members
and committees, at the establishment of the
Commonwealth,

In addition, section 50 of the Constitution provides that:

Bach House of the Parliament may make rules and orders
with respect to -

{i.} The mode in which its powers, privileges,
and immunities may be exercised and upheld;

{ii.) The order and conduct of its business and
proceedings either separately ox jointly
with the other House.’

Statutory provisions -

In 1987 the Parliament enacted comprehensive legislation under
the head of power constituted by section 49 of the Constitution.
The Parliamentary Privileges Act 1987 provides that, except to
the extent that the Act expressly provides otherwise, the powers,
privileges and immunities of each House, and of the Members and
the committees of each House, as in force under section 49 of the
Consitution immedi ately before the commencement of the A@t,
continue in force.
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BREACH OF PRIVILEGE AND CONTEMPT

The privileges of the Houses, their committees and Members are
rights and immunities that are part of the law of the land. An
infraction or attempt or threat of infraction of one of these
rights or immunities may be described as a breach of privilege.

The Houses also possess the power to take action to protect
themselves, thelr committees and members from actions which,
whilst perhaps not breaching any specific right or immunity,
obstruct or impede, or threaten to obstruct or impede. A good
example is disobedience of an oxder of a House.

Halsbury’'s Laws of England states -

The power of both Houses to punish for contempt is a
general power similar to that possessed by the superior
courts of law and is not restricted to the punishment of
breaches of their acknowledged privileges. '

May describes contempt as follows:

Generally speaking any act or omission which obstructs or
impedes either House of Parliament in the performance of
its functions, or which cbstructs or impedes any Member or
officer of such House in the discharge of his duty, or
which has a tendency, directly or indirectly, to produce
such results may be treated as contempt even though there
is no precedent of the offence. It is therefore impossible
to list every act which might be considered to amount to a
contempt, the power to punish for such an cffence being of
its nature discretianary,s

Save for the changes made by the Pariiamentary Privileges
Act 1987, the Houses of the Commonwealth Parliament have the
powers, privileges and immunities of the House of Commons as at
1901. Amongst those powers is the power to hold various actions
or omissions as contempts. Thig is not to say that a recurrence
now, or in the future, of any act or cmission which is the same
or very similar to an act or omission held by the House of
Commons to be a contempt in the years before 1901 must now be
determined in the same way. It is the power to punish contempts
which is inherited; the application of the power is for the
judgment of the House, usually in light of advice from the
Committee of Privileges.

One particularly important gualification on the power to punish
for contempts was introduced by the Parliasmentary Privileges Act
I887. Section 4 provides that:

Conduct {including the use of words) does nct constitute an
offence against a House unless it amounts, or is intended
or likely to smount, to an improper interference with the
free exercise by a House or committee of its authority or
functions, or with the free performance by a member of the
member‘s duties as a member. '
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This lmportant provision should be taken into account at all
stages in the consideration of possible contempts. The House has
not, to date, made decisions which indicate its interpretation
of the meaning of the provision, although it has often been
referred to in the House. It is also important to recognise that
the Act does not codify or enumerate acts or omissions that may
be held to constitute contempts.

PARTICULAR REFERENRCES RELEVANT TO
THE MATTER REFE D TO THE COMMITIEER

By convention joint committees follow the Senate standing orders
relating to select committees, mirroring the case in the United
Kingdom where joint committees operate under the standlng orders
of the House of Lords for select committees.

Standing orders
Standing order 37 of the Senate provides:

The evidence taken by & committee and documents
presented to it which have not been reported te the
Senate, shall not, unless authorised by the Senate or
the committee, be disclecsed to any person other than
a member or officer of the committee.

{Standing order 340 of the House of Representatives is similar
and provides:

The evidence taken by any select committee of the
‘House and documents presented to and proceedings and
reports of such committee, which have not been
reported to the House, shall not, unless authorised by
the House, be disclosed or published by any Member of
such committee, or by any other person.)

Statutory provision
Section 13 of the Parliamentary Privileges Act 1987 provxdes

that:

. A person shall not, without the auvthority of a House
.or a committee, publish or disclose -

(a} a document that has been prepared for the
purpose of submission, and submitted, to a
House or a committes and has been directed
by a House or a committee to be treated as
evidence taken in camera; and

{b) any oral evidence taeken by a House or a
.committee in camera, or a yeport of any such
oral evidence,

unless a House or a committee hasg published, or
authorised the publication of, that document or that
oral evidence.
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Penalties under the section are $5 000 in the case of a natural
person and $25 000 in the case of a corporation.

Sengte resolubtion

On 2% February 1988 the Senate passed a series of resolutions
known as the privilege resolutions. One resolution listed actions
that the Senate may treat as contempts (‘without derogating from
its power to determine that particular acts constitute
contempts’), and included the following provision:

Unauthorised disclosure of evidence sic
A person shall not, without the suthority of the
Senate or a committee, publish or disclose:

{a) a decument that has been prepared for the
purpose of submission, and submitted, to the
Senate or a committee and has been directed
by the Senate or a committee to be treated
as evidence taken in private session or as
a document confidential to the Senate or the
committee; :

{b) any oral evidence taken by the Senate or a
committes in private session, or a report of
any such oral evidence: or

{c} any proceedings in private session of the
Senate or a committee or any report of such
findings,

uniess the Senate or a committee has published, or

authorised the publication of, that document, that

oral evidence or a report of those proceedings.

House of Representatives Practice states:

Unauthorised publication of evidence

It has been regarded as a contempt for any person,
including the originator, to publish or disclose oral
or documentary evidence received by a committee until
the evidence has been reported toe the House or its
publication has been authorised by the committee or
the House. The restriction on publication o©f a
document, including a submission, applies once the
document comes into the committee’s possession, that
is, when it is received by the committes, or by the
“gecretary of the committee.

Committees exercise discretion in dealing with
breaches of these provisions. Indeed, none of the
occasional cases of unavthorised publication of
gvidence has been reported to the House. However,
committees have at times deemed it necessary to stress to
those concerned the seriousness of their action.




May states:
Premature publication or disclosure of committee proceedings

Although successive Committees of Privileges have
concluded that such interference with the work of
select committees and contraventions of the Resolution
of 1837 are a contempt of the House and damaging to
the work of the Parliament, in none of the recent
cases involving draft reports has it been possible to
identify  those respongible for the original
disclosure. In the absence o¢of such information,
Committees of Privileges have usually not been willing
to recommend exercise of the House’s penal powers
against those who gave wider publicity to the
disclosure, and when they have done so the House has
nct been prepared to agree.

Cne footnote in May is also worthy of note:

Written evidence already circulated to third parties
before being sent for by a committee may be referred
to in the House or elsewhere before being reported,
notwithstanding that it was marked confidential on
reaching the committee (HC Deb {1984-85) 69, ©349-350,
351). See also Local Government {Ahccess 1o
Information) Act 1985, s 1 and 2 of which oblige
local authorities to make publicly available papers -
which may include draft Memoranda to be submitted to
select committees - undeg consideration at public
meetings of the authority.

Bustralian Senate Practicve states:

As with evidence, documents presented to a committee must
not be disclosed prior teo being reported to the Senate -
unless auvthorised by the committee pursuant to standing
order 308 or section 2 (2.) of the Parliamentary Papers
Act.

A witness or prospective witness would be in breach of privilege

if he, without the committe§gs permission, disclesed a document

presented to the committee.

One complicating factor in respect of the present reference is
that it has arisen in connection with a joint committee. Ssction
4% of the Constitution provides that the powers, privileges and
immunities of the Senate and the House and all Members and
committees ‘of each House’® shall be such as are declared, and

until declared shall be those of the UK House of Commons, and of
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its members and committees at the establishment of the
Commonwealth, Section 50 of the Constitution goes on to provide
that each House may make rules and orders with respect to the
mode in which its powers, privileges and immunities may be
exercised and upheld, and the order and conduct of its business
and proceedings ‘either separately or jointly with the other
House’ .

In Australian Senate Practice some doubts are raised as to the
‘privilege powers’ of joint committses:

... Another cbjection to joint committees appointed by
resolution of the Houses is that their privilege power
is uncertain. For example, there is a doubt whether a
joint committee may administer an oath to a witness.
Furthermore, section 4% of the Constitution, which
gives to the Houses and committees of each House the
powers, privileges and immunities of the House of
Commons does not refer to joint committees. Thus, if
a witness before a joint committee refused to answer
a guestion, gave false evidence, cr  behaved
insultingly, the Houses may be ill-equipped to deal
with the matter. Perhaps the penal power arising from
joint committee proceedings may be exercised by joint
resolution of the two Houses, but difficulties could
arise when the Houses disagreed on the appropriate
penalty.

It may, however, be considered that because section 49 confers
on each House the powers, privileges and immunities of the House
of Commons as at 1901 and because section 50 provides for the
Houses to act ijointly, the powers, priviieges and immunities
possessed by committees of seach House must be held to apply also
to joint committees.

Some o0f these guestions arose in 1941 in connection with the
Joint Committee on War Expenditure. An opinion was provided by
the Solicitor-General, and inter alia, it concliuded that a joint
commitiee authorised to send for persons, papers and records has
the power to summon witnesses, but that it was doubtful whether
& joint committee had the power to administer oaths.

It is also noted that for the purposes of the Parliamentary
Privileges Act 1887 (which iz not a complete codification
however)} ‘committee’ is defined as including a jeoint committee
{8.3).

It should be noted that on three occasions in the past the
Committee of Privileges of the House has considered matters
involving a joint committee. The reference inveolving The Sun
newspaper in 1973 concerned the Joint Committee on Prices. The
second case occurred in 1980 when the House referred to the
committee the alleged discrimination against, and intimidation
of, a witness because of evidence given by him to a sub-committee
of the Joint Committee on Foreign Affairs and Defence. The
Committee of Privileges at the time considered the gquestion of
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whether it was able to deal with the metter involving a joint
committee and concluded that it had jurisdiction. In its report
on the 1986-87 Telecommunications Interception Committee inquiry,
the Committee of Privileges stated:

The committee took the view however that the jeint
committee was a creature of both Houses and that, even
if there were some doubts as to the actual powers of
such Jjoint committees - for example in respect to
their authority to administer an oath - the guestion
of contempt in connection with a joint committee was
an entirely different matter. The powers of the Houses
insofar as contempt is concerned are such that either
House could regard a matter involving a joint
committee as a contempt and the committee therefore
took the view that it was guite within its power to
consider, and report to the House on, a matter of
contempt invelving a joint committee.’ .

ERECEDENTS

Precedents exist in both the House of Representatives and the
Senate for the unauthorised disclosure or publication of
commitiee material or proceedings being raised as matters of
privilege or contempt. In addition, several complaints of this
type have been referred to the House of Commons Committee of
Privileges since 1960. Only two precedents in the Commonwealth
Parliament deal with the unauthorised publication of submissions,
the others all concern the disclosure of procsedings or draft
reports. Both occurred in the Senate. One useful precedent has
also been found in the House of Commons= for the disclosure of
evidence taken in-camera being investigated by the Committee of
Privileges.

Senate precedents 7
Twe cases are particularly relevant.

KHationsl Times case

In June 1984 The National Times published purported evidence
taken by, and documents submitted to, the Senate Select Committes
on the Conduct of a Judge. The matter was ralsed in the Senate
by the Chairman of the committee and subsequently referred to the
Committee of Privileges. The committee heard evidence from
members of the committee, the secretary of the committee, and two
of the witnesses who had given evidence to the committee. In
addition, evidence was received from representatives of The
National Times. The committee found that the publication of the
purported evidence, documents and proceedings constituted a
serious contempt of the Senate, that the editor and publisher
should be held responsible and culpable, that a journalist was
alse culpable and that the unauthorised disclosure, by persons
it had not been able to identify, of in-camera proceadings
constituted a serious contempt of the Senate.

The Senate, on 27 October 1984, adopted the report of the
committee and subseguently referred to the Committee of
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Privileges, as the committee had proposed, the question of
penalty. In a subsequent report, the committee recommended that
the Senate not proceed to the imposition of a penalty at that
time but that if the same or a similar cffence were committed by
any of the media for which John Fairfax & Sons were responsiblie,
the Senate should, unless at the time there were extenuating
circumstances, impose an appropriate penalty for the present
offence. The "good behaviour" period proposed was for the
remainder of the present session. On 23 May 1985 the Chairman
moved that the Senate adopt the recommendations of the commlttee,
but debate on the motion was adjourned and was not resumed. 1

Select Committee on Health Iegisiation and Health Insurance

In December 198% the Senate referred to its Committee of
Privileges the alleged disclosure of a submission to its Select
Committee on Health Legislation and Health Insurance. It appears
that during that inguiry, some organisations had made copies of
their submissions available before the committee authorised their
publication. Representatives of the Australian Private Hospital’'s
Association learnt that a copy ¢f their submission was in the
hands of a senior public servant. The Committee of Privileges
found, on the evidence, that, although it would be open to the
committee to find that a contempt had been committed, in the
circumstances and having regard to the policy of restraint in
matters of contempt, such a finding should not be made .

Foreign Affaiys, Defence and Trade Committee

In 1%892 the Senate’s Committee of Privileges reported on a
reference concerning the alleged unauthorised disclosure of a
committee report (the Senate Foreign Affairs, Defence and Trade
Committee’s report on visits by nuclear powered or armed
vessels). It appears that a Senator advised the Committee of
Privileges that she had provided information to media
representatives under embargo, but there was a delay in tabling
the report, leading to publication o©of certain details in the
media prior to tabling. In this case the Committee of Privileges
found that, while it was open to the committee and the Senate to
find that a contempt had been committed, in all the circumstances
such a finding should not be made.

A fourth precedent is less relevant again. In 1971 the Sunday
Australian and the Sunday Review published articles containing
findings and recommendations of the Senate Select Committee on
Drug Trafficking and Drug Abuse in Australia.

The matter was referred to the Committee of Privileges which
heard evidence from the editors of both newspapers, and the
chairman of the committee in guestion. The Privileges Committee
found that the publications constituted a breach of privilege and
recommended that the editors be required to attend before the
Senate to be reprimanded. The Senate subsequently adopted the
committee’s report, the editors were required to attend before
the Senate, and the Deputy-President administered a reprimand.
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Houge of Representatives precodents
All precedents in the House of Representatives concern the

disclosure of proceedings or draft reports, and not of evidence
or submissions. Hevertheless they are of interest.

The Sun case
In 1%73 The Sun newspaper published material relating to the

contents of a draft report of the Joint Committee on Prices. The
matter was raised in the House and subseguently referred to the
Committee of Privileges. The committee found that a breach of
privilege had occurred, and that the editor and journalist were
guilty of a contempt of the House and recommended that an apclogy
be required to be published. The House agreed with the findings
of the committee, but in view of the editor‘s death no further
action was taken insofar as the publication of an apology was
concerned. The Speaker communicated with the President of the
Press Gallery on the general issue, as was recommended.

Daily Telegraph case
During the Daily Telegraph case in 1971 +the Committee of

Privileges became aware that there had been an apparent
disclosure of part of its proceedings. The committee found that
a breach of the standing orders and a breach of privilege
appeared to have been committed, and deplored the action, but no
action was taken and the source of the disclosure was not
ascertained by the committee.

Telecommunications Interception Committee

In 1386-87 the committee dealt with the Telecommunications
Interception Committee case. Articles in several newspapers
allegedly revealing private deliberations and prospective
recommendations of the Joint Select Committee on
Telecommunicationg Interception were referred to the committee.
The committee gquestioned all Members of the joint committee,
including Senators (having made a special report to the House
asking it to ask the Senate to give leave to Senators to give
evidence}. It also gquestioned the committee’s staff, and several
journalists. HNobody admitted to the disclosures and the
journalists refused to reveal their sources. The committee
concluded, inter alia -

. confidential deliberations had been
disclosed without autherisation by persons
with access to the information and that, if
such persons acted deliberately, they were
each qguilty of a serious contempt {(one
journalist said he had had thrse sources);

.. the various acts of publication constituted
contempts.

On the matter of publication the committee, noting the evidence
of the joint committee’s Chairman that the publication had in no
way impeded the committee’s work, sought the guidance of the
House as to penalties. It recommended that, if the House believed
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penalties were warranted, it should refer the matter back to the
committee, and it also recommended the House should refer back
to it the question of penalty for three witnesses who had refused
to reve§1 their sources. No action was taken by the House on the
report.

Dalyell case
The nearest precedent appears to be the Dalyell case of 1368. A

select committee had taken evidence in-camera. A proposal that
the evidence {taken at a research establishment and concerning
defences against chemical warfare) should not be published until
the committee had completed its inquiry was rejected, but
witnesses were told, in the interest of helping achieve
frankness, that the committee would consider ‘with the utmost
sympathy’ any regquests for omission. Proof copies of the evidence
were sent to members of the committee with 2 reminder that they
were for the special use of Members. Details were however
published in The Observer and the matter referred to the
Committee of Privileges. A Member, Mr Dalyell, (appearing at his
own requast) stated that he had given a journalist his copy of
the proof minutes of evidence.

The Committee of Privileges found that Mr Dalyell was guilty of
a breach of privilege and of a serious contempt and recommended
that he should be reprimanded. A reprimand was administered by
the Speaker in due course.

The committee found that the journalist and editor concerned had
committed a contempt of the House, but in all thezgircumstances
they recommended that no further action be taken.

The Fconomist case

A major case occurred in 1975, albeit concerning a draft report
and not evidence. The Economist published a substantial amount
of information from a draft report to be considered by a select
gommittee. The matter was referred to the Committee of Privileges
which found that it had caused damage to Parliament, and that it
constituted a contempt. The source of the disclosure was not
revealed but the committee found that the editor and reporter of
The Economist had acted irresponsibly and recommended that they
both be excluded £from the precincts for & montgs. This
recommendation was not, however, adcopted by the House.

1985 review

In 1985 the House of Commons Committee of Privileges conducted
a major review of this aspect of contempt, considering the
problem in the context of the comprehensive system of committees
existing by then in the House of Commons. The Committee of
Privileges made detailed recommendaticns for the consideration
of such matters, and recommended a new mechanism, whlch provided,
inter alia, that when such problems ariset:
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. the committee concerned should seek to
discover the source of the leak, with the
chairmen of the committee writing to all
members and staff to ask if they could
explain the disclosure;

. the committee concerned should come to a
conclusion as to whether the leak was of
sufficient seriousness, having regard to
various factors, to constitute substantial
interference, or the likelihood of such,
with the work of the committee, or the
functions of the House:

. if the committee concluded that there had
‘been substantial interference or the
likelihood of it, it should report to the
House and the special report would
auvtomatically stand referred to the
Committee of Privileges, and

. if the Committee of Privileges found that a
serious breach of privilege or contempt had
been committed, and confirmed that
substantial interference had resulted or was
likely and was contrary to the public
interest, the committee might recommend that
appropriate penal;}es be imposed on members
or other persons.

{It was this procedure that Mr Speaker commended when
Dr Theophanous raised his concerns in the House).

Test case — Envirvomment Committee

The first case to be dealt with under the new procedures involved
a report in The Times revealing contents of a draft report on
radiocactive wastes prepared by the Chairman of the Envircnment
Committee. The Environment Committee could not find the source,
but reported to the House that the publication had caused serious
interference with its work. The report stood referred to the
Committee of Privileges which heard evidence from the chairman
of the committee, and from representatives of The Times.

By a majority of 11 to 1, the Committee of Privileges agreed that
damage was done by the leak and that this constituted substantial
interference. It found that serious contempts had been committed
by both the person who was responsible for the disclosure, who
remained unknown, and by the journalist and by the editor. The
committee rejected an argument that the publication was in the
public interest, observing that the interests of The Times were
being equated with the public interest the journalists had been
claiming to uphold. The committee reccmmended the reporter be
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suspended for six months from the parliamentary lobbies and that
The Times should be deprived of one of its lobby passes for the
same pericd. The report came before the House for consideration,
but the House rejected a motion to agree with the
recommendations, resclving instead:

‘That this House takes note of the First Report of the
Committee of Privileges; believes that it would be
proper to punish an Honourable Member who disclosed
the draft report of a select committee before it had
been reported to the House; but considers that it
would be yrong to punish a journalist merely for deing
his job.>

The matter complained of by Dr Theophanous would not, if
established, constitute a breach of any specific right or
immunity enjoyed by the Houses, their committees or Members.
Rather, if established, a guestion of contempt would arise. The
accepted definiticen of contempt has been quoted above.

Whilst it is accepted that the House may treat a matter involwving
anauthorised disclesure or publication as a contempt, and whilst
there are a number of precedents for matters to be so treated,
it is important to consider the reasons for the prohibitions on
disclosure and publication.

The report of the House of Commons Committee of Privileges
already guoted outlines a number of the competing considerations,
It outlines arguments put from the point of wview cof those
involved with committees, and also from the point of view of the
media. Accepting that there will often be substantial variations
between particular cases, but commenting on those of a more
serious nature, the committee argued that the nature of damage
fell under three heads:

. the damage that could be done to the process
of seeking agreement, or as much agreement
as possible, in a select committee, noting
that attempts might sometimes be made to
deliberately seek through publicity to
influence a committee’s decisions;

. & danger to the committee system as a whole
~ ‘if Members of committees are shown to be
incapablie of treating their proceedings as
confidential, those who give evidence in
confidence to select committees ... might
become more reluctant to do sco’: and

. damage by undermining the trust and goodwili
among members of committees.

The committee noted the general views of the media:
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. that the very need for prohibitions in this
area was gquestioned by the media, that the
prohibition was unworkable and that they
should be abolished;

. that the media considered its function was
te publish news and information for the
public on all matters of public interest,
including the work cof select committees;

. the view of the media that if some matters
were meant to be confidential then the
responsibility for keeping them confidential
rested with members of committees and if
members leaked information to the media,
journalists had no reason to refrain from
publication; and

. if a leak was received, it was editors”
policy te publish 4if they thought it
desirable to do so on journalistic grounds
unless on other grounds it would appear to
be damaging to the national interest.

{See also remarks of Mr Mack in the House (House of
Representatives Debates, 19 September 1950, pp. 2185-7))

MATTERS FOR CONSIDERATION

There would seem to be three main aspects in this reference: the
question of disclosure, the guestion of publication, and the
question of effect.

Bisclosure
On the question of disclosure, the Chairman of the joint
committee has stated that -

. the article complained of ’appears to reveal
a knowledge of a submission to the conmittee
which the committee had determined should be
confidential’;

. the joint committee had met on 18 September
to ‘ascertain as best it could the source’.
Pr Theophanous has advised that, as
Chairman, he had asked two questions of each
nember present (Senators Cooney, McKiernan,
Olsen and Spindler and Messrs Holding and
Ruddeck and Dr Catley), to which responses
were received immediately. The gquestions
were;

‘Have you, on any occasion, provided or assisted or

#allowed to be provided, to Mr Daly or any other journalist
information confidential to the committee?’
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and

rHave vou supplied to Mr Daly or any other journalist
material which is confidential to the committee or
material which is covered by parliamentary privilege?’

Dr Theophanougs advised the House that all members, including
himself, had answered ‘no’ to these two guestions and that
Mr Ruddock had added the following comment:

‘to the best of my knowledge and recollection I have

‘not, but, Iin my role as Shadow Minister for
Immigration, I have spoken to a number of journalists
over a long period of time.’

Dr Theophanous sald that the staff of the secretariat had had the
same two guestions put to them and they toc had responded in the
negative.

The Chairman’s statement does not make any reference to whether
the joint committee considered other possibilities such as that
the submission was disclosed by a person o©or perscons or an
organisation not connected with Pariiament. Neither does it
comment on matters such as the security of the committee’s
records.

It is noted that the penalties available under the Parliamentary
Privileges Act 1987 are only available if a committee has
directed that a document be treated as confidential - that is,
if a positive action or decision is required {s.13)}. {(The part
of the resolution of 25 February 1988 already gquoted is worded
similarly). The provisions of s.13 of the 1987 Act create & new,
criminal, offence and should be seen, it is considered, as
strengthening and supplementing the means by which such problems
are dealt with - that is, they are not seen as displacing the
ability of either House to act in the traditional manner in such
a situation. If a committee has not taken a positive decision to
direct that a submission be treated as confidential, then only
the ability to proceed on the bhasis of poss;ble contempt is
available. :

Publication
On the gquestion of publication, the only information or comment
is the Chairman’'s statement -

The committee is therefore deeply concernsed that a

gsenicr journalist, who either knew or ought to have

known the serious nature of publishing a document

which was forwarded to the committee on a confidential

bagis or material which was provided during the course

of an in-camera hearing to the committee, should
subsequently publish such material or extracts from

such material (18 September).

In the nature of these matters usually it is a straightforward
matter to ascertain responsibility for actual publication when
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these matters come to notice. It is invariably more difficult to
uncover the source of the information, the usual position being
that media representatives decline to reveal the source or
sources of their information.

CONSIDERATION BY THE COMMITTEE

The committee has been charged by the House with the
responsibility of advising it in relation to this matter. It
would seem that the committee would need to consider the basic
law involved, whatever principles and precedents it may consider
relevant, and the circumstances and details of the particular
matter complained of,

The committee must have regard to the provisions of section 4 of
the Parliamentary Privileges Act 1987, but it may also wish to
have regard to the general approach, in recent times, to matters
of privilege and contempt in the House of Commons.

On 6 February 1978 the House of Commons, in a significant
decision, agreed with a recommendation of its Committee of
Privileges, which had reviewed the major changes recommended by
the 1966-67 Select Commititee on Parliamentary Privilege. In
particular, the House agreed with a recommendation that it -

.s.s.8hould follow the general rule that its penal
jurisdiction should be exercised (&) in any event as
sparingly as possible and (b} only when the House is
satisfied that to exercise it is essential in order to
provide reasonable protection for the House, its Members or
its officers, from such improper obstruction or attempt at
or threat of obstruction as is causing, or is likely to
cause, substantial Lntarfefence with the performance of
their respective functions.

No decision has been made to adopt such a policy in the House of
Representatives aithough it was recommended in the 1984 report
of the Joint Select Committee on Parliamentary Privilege.
This approach has however been cited in the House by successivg
$peakers, and it has been adopted by resclution in the Senate.

In discharging its responsibilities, the committee has
substantial powers. In the first place, by virtue of section 49
of the Constitution, the UK Parliamentary Witnesses’ Qaths Act
1871 applies. That Act enabled committees of the House of Commons
to administer caths to witnesses and that power is enjoyed by the
Committee of Privileges.

Secondly, the committee has power to ‘send for persons, papers
and records’ ~ that is, it has the powsr to compel the attendance
of witnesses and the production of documents. These powers are
backed by the authority of the House itself.

The scope of any inquiry by the committes comprises not only the
specific matter, but alsc the facts relevant to it.
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Committees of Privileges both in the UK and Australia have, as
wall as wmaking findings on particular complaints, made
recommendations to the House as to what action it might take.

Examples have included -
. that no contempt or breach is lnvolved

. that the dignity of the House is best maintained by
taking no action;

. that the matter could constitute a contempt but it is
- inconsistent with the dignity of the House to take
action;

. that & technical contempt had been committed but
further action would give added publicity and be
inconsistent with the dignity of the House;

. that a contempt of the House had been committed but,
in view of the (humble) apology tendered, no further
action is recommended;

. that although it would be open to find that
a contempt had been: committed, in the
circumstances and having regard to .....
such a finding should not he made:

. that & contempt ¢f the House had been committed but
the matter was not worthy of occupying the further
time of the House:;

. that no further action be taken against the editor
provided that, within such time as the House may
require, he publishes in & prominent position in his
newspaper an apology to the following effect ....

. that the company concerned, the advertising agency and
the editor of the newspaper in which the advertisement
was published are guilty of a {serious) contempt and
should be (severely) reprimanded;

. that a serious contempt (breach) has been committed
and the House should......

There is, nothing binding about this list, and the committee may
express its findings and any recommendations as it chooses.,

{A R BROWNING)
Clerk of the House
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ATTACHMENT G

GAY & LESBIAN IMMIGRATION TASK FORCE

GPO Box 4135
Sydney NSW 2001
2 November 1990
B.C. Wright
Secretary
Comrnittee of Privileges
House of Representatives
Parliament House

Canberra ACT 2600

Dear B.C. Wright

1 am responding to your letter of 12 October to Philip Summerbell of our Victorian
branch, as he is currently on leave. With regard to your quesions as to the extent of
the circulaton of our subrnission to the Joint Standing Committes on Migradon
Regulations, 1 respond as foliows:

1. The Gay and Lesbian Immigraton Taskforce has made submissions to rwo
Parliamentary Committees. The first submission was sent on 22 January 1990
10 the Joint Selecr Committee on Migration Regulations. The second
submission was sent on 11 July 1990 to the Joint Standing Commitiee on

Migratdon Regulations which replaced the Select Committee, The submissions
were identical.

2. lenclose a copy of the covering leiter which accompanied the submission to
the Select Committee (Attachment A). As you will see, it makes no request for
the submission to be kept confidential. As the Taskforce did not orally address
this Commitiee, the question of an in-camera hearing to supplement our
submission did not arise.

3. 1slsoenclose a copy of the covering lener which accompanied the submission
10 the Standing Committee (Attachment B). I draw your antention to the last
paragraph which asks for an in-camera hearing. No request is made that the
document itself be kept confidengial.

4. 'The first three pages of the wanscript of our in-camera evidence before the
Swnding Committee on 27 July clarifies that the Taskforce was requesting an
in-camera hearing simply in order to avoid any media distordon of our oral
evidence and of the Committez’s questions and responses. Qur representatives
specifically agreed to the incorporation of our covering letter of 11 July and our
submission of January 1990 inio the ranscrips of evidence by the Acting
Chairman of the Commines.

5. Ianswer your gquestions regarding our knowledge of our submission’s
circulation as follows:

+  The submission was developed by a sub-commitiee of our Sydney
branch. In January 1990, a draft was circulated for comment amongst our
mermbers in Sydney, Melboumne, Adelaide and Canberra. It is probable
that at ieast 60 members viewed and retained copies of either the draft or
the final version. We submit that this procedure was the only one which
we, a5 a democratic organisation, could have {oliowed.
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s ‘We did not inform our members that the submission was confidengal,
although we urged them not to circulate it. We were not, at that time,
aware of the rule that any submission to a Pariamentary Comminee is
confidendal unti] the Committee places it on the public record. The public
notice calling for submissions made no reference to this standard
pariiamentary procedure, and we remained ignorant of it untl receipt of
our submission was acknowledged by the Secretary of the Committes,

»  As a consequence of this ignorance of the parliamentary rule, we also sent
a copy of our submission to several other organisations and people at the
same time as we sent it to the Select Cormmittee in January. To the best of
our recollection, these were:

- the National Immigration Forum (of which we are a member);
- the Minister for Immigration;

- the Central Operations Branch and the Procedures Branch of the
Department of Immigration in Canberra; and

~  Senator Bruce Childs, who has been a long-term supporter of the
Taskforce.,

6. Although you do not ask about the circulation of the wanscript of our in-camera
hearing of 27 July, we will also report on this for your information. The
transcTipt was seen by the four Taskforce members who represented our
association at that hearing for perusal and comment. These members are
Bronwyn Parry, Philip Summerbell, George Rodrigues and John Neill. These
members also showed the transcript to two other members of the Taskforce,
Betty Hounslow and myself, who act as the group’s primary advisers on the

technicalides of the complicated migration regulations, None of us showed the
transcript to any other people.

7. Finaily, I inform you that my enquiries have revealed no further informatdon
which could shed light on the source of the article by M. Daly in the Melbourne
Sunday Herald of 16 September. Although the size and geographical dispersal
of our mernbership makes it impossible for me to categorically state that no-one
in our orgamsanon was responsible for the artcle, I belisve that it is highly

improbable given our standing policy of avoiding publicity in the mass media
whergver possible.

I trust this response is satisfaciory 1o the Commities.
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22 Japuary 1590

Joint Select Comumitiee

on Migration Regulations
Parliament House
Canberra ACT 2600

Dear

This submission is from the Gay and Lesbian Immigration Task Force (GLITF). It
concemns the situation of non~Australian partners of bomosexual Australian citizens

and residenis applying for permanent residence since the Migration Legislation
Amendment Act 1989 came into force.

This national submission represents the views of GLITF ACT, NSW, SA and Victona.

We understand that the intention of the Commines, in rejecting the proposed inclusion
of homosexual applications within the format of the Regulations, was that Ministerial

discretion would be retained for partners of homosexual Australiass applying for
permanent residence.

To date, despite careful consideration of the Act and Regulations, and lengihy talks
with senior officials of DILGEA Central Office in Canberra, no effective way bas been
found for this to happen.

Our submission attempis to clarify the difficulties faced by such applicants, and makes
a number of recommendations with a view 1o overcoming the fundamental structural
and procedural difficulties we pow face.

The pew Law and Regulations bave dramatically changed the situation for many
homosexual couples. A number of couples face imminent separation 23 2 result of these

changes. Many more face great uncertainty regarding their future and the possibility of
remaining togetber in Australia.

We urge you to carefully consider the rights and best interests of homosexual
Ausiralians with non-Australian partners. Incorporating homosexual partners in the
Regulations would set existing policy in Jaw. The applications would then be handled
through the normal channels of delegation according to wrinten established criteria.
‘This would be administratively effective, and would establish the same certainty for

hemosexual Australians and their paniners as heterosexual Australians have in regard to
immigration.

e ACT e HNSW e SA e VIO
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Failing clear incorporation of homosexual applicants within the Regulations, we request
that urgent consideration be given 10 our recommendations for amendments 1o the
Regulations. These amendments would fulfil the intention of the Commitice regarding
the exercise of Ministerial discretion for homosexual applicants,

We also request the opporfunity to make an oral submission 1o the Commitiee.

Yours siﬁcefcly
C ,g/mmmé‘v Sarain Martia

Cyrus Dumasia and Sarah Manin
GLITF N3W for GLITF ACT, NSW, SA and Vicioria
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P.O. Box 2387
Richmond South
Victoria 3121
11 JULY 1980

Mz Robina Mills

Secretary

Joint Standing Committee on
Migration Regulations

Parliament House

Canberva ACT 2800

Re: INQUIRY INTO ?EGULATIONS UNDER THE HIGRATION
aCT 1958

Dear Ms Mills,

We refer two your letter dated 13 June 1890 and send
herewith our submission te the Joint Standing Committee aon
Migration Regulactionse.

Please note this submission waz previously forwarded to
the earlier - Parliamentary Committes on Migration
Regulations in January 1880.

The situation of partners of homosexual Australians under
the new law remaine unchanged, in that the Regulations
have not been amended: to allow for grant of permanentc
regidency. 'Soms interim arrangemente have however, been
put in place to allow the grant of temporary permits to
partners already in Australia, pending the final decision
of the Minister on the substantive policy questlon

The DILGEA has issued 2 policy clreculars to cover the
position of visitors and illegal entrants ss Iollows :

A Visizers o

- To ensure that the permits of legal visitors do not

" lapse prior to & substantive policy decision, they
may now appiy for a further Temporary Entry Permit en

. the %bvasis of their genuine homosexual relationship
‘with en Australian citizen or permanent resident. _
{This is  covered in sopic &5 of the subject
"Transitional Arrangements - Homosexual Partners” of
the Procedures Advice Manual.)
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B. Illegs]l Entrants
Peolicy Clrcular 1702 provides for illegal entrants
to regularise their status by making an application
for a further Temporary Entry Permit bamed on a
genuine homogexual relationship with an Australian
¢citizen or permanent resident, subject to meeting the
criteria established in the Regulations.

We ask the Committee ©t0o note that these concesdgions
to the non-Australian partners of homosexual
Australians do not match the concesaione offersd to
the partners of heterossxual sustralians. The latter,
whether vieitors or illegal entrants, are eligible
for grant of permapeny residency, Whereas homosexual
partners are limited <o tiemporary residency. This
-.discriminatory treatment in the concessional
provisions mirreors the discrimination currently
inherent in the permanent provisions of the new law.

As set out in .the attached submission and argued by the
Naticnal Immigration Forum at the hearing by the previous
Committee (Tuesday 13 February 1990, pages 146-152),
homosexual partners of Australians are now structurally
excluded from the grant of permanent residency. This
ariges because no specific Regulation has been created to
cover this axtuatmon. and because the previocusly available
category of "conpassionate grounds" has besn tightenad and
ig now exhaustively defined.

The only possibility for the grant of Permanent Residency
resides “outaide the Regulations”, via the sxercise of
Ministerial discretion. However, this discretion can only
be exercised after the exhaustion of review rights.
Applicants who are not awarded review rights. cannot
access Ministerial discretion. In the permanent schema
established by the Review Regulations, neither visitors
ner | illegal entrants have appeal righte. This effectively
excludes the overwhelming majority of our applicants from
Miniasterial discretion in that most applicants previously
applying for permanent reasidency as homosexual partners
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did so0 as holders of wvisitors” permits. This situation
arose bDecause, under the old law. there was no provision
for the Australian to speonscr the migrant entry of their
partner. This will remain the situation under the new law
unle=ms substantial changes are made.

We urgently request the Committee to consider our
situation carefully. The changes to Ministerial
discretionary powsrs mesan that applications for permanent
residency by the genuine partners of homosexual
Australiane can no longer bé handled in the "old way”. We
submit thas this neceasitates the creation of & Regulation
wnicn &allows these applicetions to be considered on theiy
merits - either by the c¢raation of a specific migrant
entry and change of egtatus Regulation, or by broadening
the "compaszisnate” ecriteria.

We ask +wne Committee to understand that adopting such a
courase <¢t23 not imply support or approval of homosexuality
per z2e. it would simply acknowledge the reality of the
fact that Dbetween 5% and 10% .of Australians are
homosexuals, and & =mell p-oportion of them fall in love
and wish to make their life with a non-Australian. The
only way in whieh the established rightes of these
Australisnp citizens and permanent residents can be
safeguard+d is to amend the Migraticn Regulations. We
surmit that this is simply elementary natural Jjustice.

G.L.I.T.F. would welcome the opportunity to elaborate our
concerns wWith the Committee in-person. We repsat our
reguest made to the previous Committee that we be granted
an “in-camera’” hearing.

Youras sincerely,

Yhilip Summerbsll
f£or and behalf of G.L.I.T.F.







DISSENTIRG REPORT BY BON. N.5. BROWEN Mp

i I wish to dissent from the Report of the Committee for
the following reasons.

2. First, I do not believe that the Committee has
adequately discharged its duty to the House by making the Report
it has. The Committee’s duty is to investigate a reference
thoroughly, report to the House on the result of its
investigations and then to make whatever recommendations it
believes to be appropriate.

In this case, the Committee has made only the most
cursory engquiry into the facts and has, in effect, concluded that
it would be an unproductive task to undertake further enguiries.
I believe that the House is entitled to expect that the Committee
had pursued its enguiries further before it reached the
conclusion that further enquiries would be unproductive.

3. Secondly, the Committee‘'s conclusion is not supported
by the facts. The organisation that made the submission did not
circulate 60 copies of its submission to the Joint Standing
Committee. It made a submission to the earlier Joint Select
Committee and circulated 60 copies of a draft of that submission.
It made that submission to the Joint Select Committee on 22
January 1%%0. It apparently sent the same submission to the
Joint Standing Committees on 11 July 13%%0. It gave evidence to
the Joint Standing Committee on 27 July 1990. The article in the
Sunday Herald, which was based on the submission, was published
on 16 September. It is extremely unlikely that any of the
recipients of the draft in January who were minded to "leak® the
document would have waited from January until September to do so.
It is far more likely that the source of the "leak" was much
closer to home and that it took place at the time the Joint
Standing Committee was considering its report, which it
presumably was doing prior to 16 September. That being so, it
cannot be said that the circulation of 60 copies of a draft in
January is a good reason for not investigating a “"leak® that
probably cccurred in September.
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4. Thirdly, the Committee’s conclusions depend in large
part on whether those involved knew that there was a prohibition
on the unauthorised disclosure of submissions to Parliamentary
committees. Paragraph 10 of the Report says that it was
*pogsible” that they would not have been aware of the prohibition
and then that it was "probable" that they were not aware of it.

The Committee’'s finding is then that those involved
were "apparent(ly) ignorant” of the prohibition.

It is true that the organisation itself maintains that
it was not aware of the prohibition, but there is no evidence
that others who may have been involved were not aware of the
prohibition. This is part of the same problem that arises from
the fact that, in my wview, the Committee has terminated its
enquiry too soon.

5. Fourthly, even if those invelved were ignorant cof the
prohibition, that does not mean that the unauthorised disclosure
of the submission was not a contempt or a breach of privilege.
It is relevant only to the recommendation the Committee might
make and the penalty the House might impose. Furthermore, the
unauthorised disclosure of information has now been elevated to
such an art form that it is more likely thamn not, that those
responsible knew full well that what they were doing was wrong.

6. Fifthly, it must be said that unless the Committee and
the House take a more yobust wview on pursuing unauthorised
disclosures, such disclosures will continue and will seriously
damage the work of the Parliament and its Committees.

7. Finally, the Joint Standing Committee and its Chairman,
after deliberation, expressed the view that the unauthorised
disclosure seriously impeded the deliberations and work of the
Committee. In those circumstances, I believe that the Privileges
Committee should continue with its enqguiries.

N.A. BROWH
3 DECRMBER 1990




PARLIAMENT OF AUSTRALIA PARLIAMENT HOUSE

NBERRA, A.C.T. 2600
HOUSE OF REPRESENTATIVES SanBERRA S

PRESENT:
¥Mr Gear {Chalzman)
Mr H A Brown My Johne
Mr Costalle ¥r Reith
Mrs Croslo Hr Snow
Mr Doble Mr Snowdon

The committee met at 92.05 pm.

The minutes of the mseting held on 18 September were confirmed.

The following extract from the Votes and
reported by the Chairman -

o, 18 - 19 Saptember 1890 - the referance to ths committee
of an article in the Melbourne Sun Her of 16
September 19%90.

The Chairman reported receipt of advice from Mr Beazley
nominating Mr Holding to serve on the committee at the mesting.

The committes delibersted.

Resolved (on the motion of Mr Brown} = That & submission be
sought from the Clerk on the matter referrsed to the committes on
18 September.

The commlittee deliberated.

The committee adjourned at 10.02 pm until 9.00 pm on Thursday,
il Qctober 159%0.

Confirmed.







COMMYITIEE OF PRIVILEGES
MINUTES OF PROCEEDINGS

Parliament House -~ Canberra
‘Thursday, 11 October 1930
{36th Parliament - 3rd meeting)

PRESENT s My Gear (Chairman)
Hon N A Brown Mr Johns
Mr Costello Mr Lavarch
Hon J A Crosio Mr Reith
Hon J D M Dobie Mr Snow
: . Mr Snowdon

The committee met at %.10 pm.
The minutes of the meeting of 20 September were confirmed.
The Chairman presented a letter dated 11 October from the Leader

©f the House nominating Mr Lavarch to serve on the committee
during its current inguiries.




Reference of article in Melbourne Sunday Herald
concerning Joint Standing Committee on Migration Regolations

The committee deliberated.

Mr Reith moved - That the secretary ascertain the name of the
person who had lodged the submission in
guestion and write to that person seeking

~information in connection with the
disclosure of the submission, whether prior
to or after it was lodged with the Joint
Standing Committee on Migration Regulations.

Aves, 4 Noes, 2

Hon J Crosio Hon N A Brown
Mr Lavarch Mr Costelle
Mr Reith

Mr Snowdon

And so it was resolved in the affirmative.

At 11.05 pm the committee adjourned until 8.15 pm, Thursday,

18 October 1990.

CONFIRMED

(G GEAR)
Chairman




PARLIAMENT OF AUSTRALIA PARLIAMENT HOUSE
CANBERRA, ACT 2600
HOUSE OF REPRESENTATIVES TEL (08277 7111

mwmg “oF PROCEEDIR@

Parlisment House — Canberra
Thursday,. B Hovember
{36th Parlisment - S5th meeting)

PRESENT: Mr Gear (Chairman)
Hon J A Crosio Mr Snow
Mr Johns

The committee met at §.18 pm.

The minutes of the meeting of 18 October were confirmed.

Regglatlonﬁ

The Chairman presented a letter from the Hon N A Brown
apologising that he could not attend the meeting and concerning
the reference.

The committee deliberated.

RESOLVED {(on the motion of Mr Snow) -

That, having considersed the letter dated 2 November
1990 from Mr C Dumasia of the Gay and Lesbian
Immigration Task Force (GLITF), the committee should
report to the House that, whilst a breach of privilege
may have cccurred, the facts that GLITF did not
requast confidentiality for its submission and that it
circulated its submission to some 60 persons means
that the committee could have no confidence that
further investigations would bring the matter to a
gsatisfactory conclusion.

At E.28 pm the committee adjourned until 8.15 pm, Thursday,
15 Rovember 199%0.

WEIRMED

(G GEAR)
Chairman






