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DUTIES OF THE COMMITTEE

The Joint Committee of Public Accounts is a statutory
committee of the Australian Parliament, established by the
Public Accounts Committee Act 1951.

Section 8(1) of the Act describes the Committee's duties as

being to:

examine the accounts of the receipts and
expenditure of the Commonwealth including the
financial statements transmitted to the Auditor-
General under sub-section (4) of section 50 of the
Audit Act 1901,

examine the financial affairs of authorities of the
Commonwealth to which this Act applies and of
inter-governmental bodies to which this Act
applies;

examine all reports of the Auditor-General
(including reports of the results of efficiency
audits) copies of which have been laid before the
Houses of the Parliament;

report to both Houses of the Parliament, with
such comment as it thinks fit, any items or
matters in those accounts, statements and
reports, or any circumstances connected with
them, to which the Committee is of the opinion
that the -attention of the Parliament should be
directed;

report to both Houses of the Parliament, any
alteration which the Committee thinks desirable
in the form of the public accounts or in the
method of keeping them, or in the mode of
receipt, control, issue or payment of public
moneys; and

inquire into any question in connexion with the
public accounts which is referred to it by either
House of the Parliament, and to report to that
House upon that question.

The Committee is also empowered to undertake such other
duties as are assigned to it by Joint Standing Orders approved
by both Houses of the Parliament.
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CHAIRMANS FOREWORD

On 29 June 1994, the Minister for Finance, the Hon Kim
Beazley MP referred a package of three Bills to the Joint
Committee of Public Accounts for review. The three Bills,
designed to replace the Audit Act 1901, were: the Auditor-
General Bill 1994; the Financial Management and Accounta-
bility Bill 1994; and the Commonwealth Authorities and
Companies Bill 1994.

Simultaneously, the Senate referred to the Committee for
report a notice of motion moved in the Senate to establish an
audit committee of Parliament.

The Committee has welcomed the opportunity to review the
Bills and consider the Senate's motion.

The Committee supports, in principle, the scope and much of
the detail in all three Bills.

The Committee believes that the Financial Management and
Accountability Bill will establish an appropriate structure for
financial management and accountability within
Commonwealth agencies and the Committee has made only
two recommendations for change.

The Committee supports the underlying principles in the
Commonwealth Authorities and Companies Bill and believes
it is important to establish consistent reporting and accounta-
bility requirements for Commenwealth authorities and
companies. However, a number of recommendations have been
made to clarify the interpretation of clauses in the Bill and
make it more consistent with the Corporations Law.

The Committee also broadly supports many of the provisions
in the Auditor-General Bill. However, the Committee has
recommended that Parliament be given greater opportunities
to request the Auditor-General to conduct performance audits
of Government Business Enterprises; and that the
Auditor-General be given authority to develop separate terms
and conditions of employment for the staff of the Australian
National Audit Office.
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The Government's interest in establishing an audit committee
of Parliament is particularly welcome, but the Committee
believes that the duties of an audit committee would be most
appropriately carried out by the JCPA itself.

The legislation and the notice of motion to establish an audit
committee of Parliament combined, represent a landmark
package aimed at improving the framework of Commonwealth
financial administration and strengthening the accountability
of the public sector to Parliament.

The Committee believes that the recommendations contained
in this report will further enhance this package and lead to
even more accountable and efficient public sector management.

The consideration of Bills by parliamentary committees is a
significant development in the way Commonwealth laws are
made. It is a relatively recent innovation and represents a new
maturity in the relationship between the Executive and
Parliament. The Committee's review of the new financial
management and audit legislation has not only enabled
Committee members to give close attention to the provisions
of the Bills, but has allowed many Commonwealth entities, and
organisations outside Government, an opportunity to comment
on the proposals before they become law. It has been an
important and valuable process, and Minister Beazley is to be
congratulated for agreeing to refer the Bills to the Committee.

On behalf of the Committee, I would like to thank the officers
of the Department of Finance and the Australian National
Audit Office who have been generous in their assistance to the
Committee during the course of the review. The Committee
also wishes to express its appreciation to all the other individu-
als and organisations who prepared submissions and appeared
as witnesses before the Committee at such short notice.

Les Scott MP
Chairman



RECOMMENDATIONS

Recommendation 1

The Definitions section of the Explanatory Memorandum for
the Financial Management and Accountability Bill 1994 should
be amended to indicate that the term 'property’ within the
definition of ‘public property’ encompasses intellectual proper-
ty. (paragraph 2.17)

Recommendation 2

Clause 56(2) of the Financial Management and Accountability
Bill 1994 should be amended to require the Finance Minister
to give the statements to the Auditor-General within five
months of the end of the financial year. (paragrpah 2.43)

Recommendation 3

The Department of Finance, together with the Attorney-
General's Department, should ensure that amendments to the
Corporations Law and associated case law are regularly
reviewed to determine whether the Commonwealth Authorities
and Companies legislation needs to be gimilarly amended.
(paragraph 3.18) '

Recommendation 4

The Explanatory Memorandum for the Commonwealth
Authorities and Companies Bill 1994 (CAC Bill) should be
amended to make clear that the meaning of the definition of
'director’ in Clause 5 of the CAC Bill is intended to mirror the
Corporations Law definition, as articulated in relevant case
law. (paragraph 3.29)

Recommendation 5

The Explanatory Memorandum for the Commonwealth
Authorities and Companies Bill 1994 (CAC Bill) should be
amended to make clear that the meaning of the definition of
‘executive officer’ in the CAC Bill will be dependent upon the
circumstances of each individual case. (paragraph 3.38)
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eco atio

The Department of Finance should review the funding
arrangements for all Commonwealth authorities to ensure that
all authorities that should draw appropriations under their
enabling Acts do so and do not rely on departmental appropri-
ations. (paragraph 3.45)

Recommendation 7

Clause 9 of the Commonwealth Authorities and Companies Bill
19948hou1dbeamendedtoaddadeadlineforthetablingin
Parliament of annusl reports of Commonwealth authorities,
andthatthedeadlinebespeciﬁedastheendofthefourth
month after the end of the financial year. Furthermore,
authorities should be required to dispatch the annual reports
to the responsibleMinisternotlessthan 14 days before the
end of the fourth month after the end of the financial year.
(paragraph 3.50)

Recommendation 8

Clauses 13 and 37 of the Commonweslth Authorities and
Companies Bill 1994 should be amended to require interim
ﬁnancialstatementstobeauditedorreviewedbythe
Auditor-General before tabling. (paragraph 3.71)

Recommendation 9

The Finance Minister's Orders referred to in Clause 13(2) and
37(2) of the Commonwealth Authorities and Companies Bill
1994 (the CAC Bill) should be broadly consistent with the
Finance Minister's Orders prepared under Schedule 1 of the
CAC Bill and Australian Stock Exchange Listing Rules for
interim financial reports. (paragraph 3.75)
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Recommendation 10

The Department of Finance should ensure that there is no
conflict in the application of Clauses 15, 16, 39 & 40 of the
Commonwealth Authorities and Companies Bill 1994 and the
Australian Stock Exchange Listing Rules for Commonwealth
authorities and wholly-owned companies that have publicly
listed subsidiaries. (paragraph 3.90)

Recommendation 11

The restrictions in Clauses 17(3) and 41(3) of the
Commonwealth Authorities and Companies Bill 1994 that
require corporate plans for Government Business Enterprises
to cover a period of no more than five years should be re-
moved. (paragraph 3.102)

Recommendation 12

The words 'direct or indirect pecuniary interest' be deleied
from Clause 21 of the Commonwealth Authorities and Com-
panies Bill 1994 and replaced with the words ‘material
personal interest'. (paragraph 3.110)

Recommendation 13

Clause 22(2) of the Commonwealth Authorities and Companies
Bill 1994 should be amended to conform more closely with the
amendments made to Section 232(4) of the Corporations Law
by the Corporate Law Reform Act 1992. (paragraph 3.118)

Recommendation 14

Clause 23 of the Commonwealth Authorities and Companies
Bill 1994 should be amended to provide a defence from the
operation of Clause 23(1)(b) for any Commonwealth officer
who i8 acting in the normal course of his or her duties.
(paragraph 3.122)
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co jio

Clauses 22, 23 and 24 of the Commonwealth Authorities and
Companies Bill 1994 (the CAC Bil)) be amended to include a
provision allowing some relief in cases where there are
extenuating circumstances. The Committee believes that the
provisions in the CAC Bill should be broadly consistent with
those in Section 1317JA of the Corporations Law. (para-
graph 3.136)

Recommendation 16

The Department of Finance should liaise with the Attorney-
General's Department to investigate the possibility of the
investigations branches of the Australian Securities
Commission being authorised to investigate alleged breaches
of the Commonwealth Authorities and Companies Bill.
(paragraph 3.140)

Recommendatio 1

The regulations to be established under Clause 32(2) of the
Commonwealth Authorities and Companies Bill 1994 ghould
give consideration to the Statement of Auditing Practice
AUP31: 'Audit Committees'. (paragraph 3.152)

Recommendation 18

Clause 35(4) of the Commonwealth Authorities and Companies
Bill 19948houldbeamendedsothat,inthecaseofa
Commonwealth company that is not wholly-owned by the
Commonwealth, the responsible Minister is required to table
annual general meeting documents in Parliament 'as soon as
practicable after the annual general meeting'
(paragraph 3.157)

Recommendation 19

Clause 14(2) of the Auditor-General Bill 1994 should be
amended to state that the Auditor-General may conduct a
performance audit of a Commonweslth authority that is a
GBE, or of any of its subsidiaries, if:
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(a) both Houses of the Parliament, by resolution, request the
audit; or

(b) the responsible Minister requests the audit; or

(¢) an audit committee of Parliament requests the audit.
(paragraph 4.40)

Recommendation 20

Clause 15(2) of the Auditor-General Bill 1994 should be
amended to state that the Auditor-General may conduct a
performance audit of a Commonwealth company that is a
GBE, or of any of its subsidiaries, if:

(a) both Houses of the Parliament,, by resolution, request the
audit; or

(b) the responsible Minister requests the audit; or

(¢) an audit committce of Parliament requests the audit.
(paragraph 4.41)

Recommendation 21

Clause 17(3) of the Auditor-General Bill 1994 should be
amended to authorise the Auditor-General to show a proposed
report on an audit conducted under Clauses 13, 14, 15 and 16
of the Bill to any person or body who, in the Auditor-General's
opinion, has a special interest in the report. (paragraph 4.46)

Recommendation 22

Clause 21(2) of the Auditor-General Bill 1994 should be
deleted, as it is made redundant by Clauses 40 and 41.
(paragraph 4.52)

Recommendation 23

The Explanatory Memorandum for Clause 27 of the
Auditor-General Bill 1994 should be amended to indicate the
nature of ‘the other laws' that exclude the operation of Clauses
29 and 30. (paragraph 4.59)
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Recommendation 24

Clause 33(1) of the Auditor-General Biil 1994 should be
amended to also prohibit disclosure of proposed performance
audit reporis by those receiving them under Clause 17 of the
Bill. (paragraph 4.69)

Recommendation 25

Clause 34 of the Auditor-General Bill 1994 should be amended
to clarify the Auditor-General's powers of discretion and the
relationship between Clause 34(1)(a) and Clause 34(3) of the
Bill. (paragraph 4.82)

Recommendation 26

Clause 34(3)(e) of the Auditor-General Bill 1994 be amended
to only classify information as sensitive if it unfairly prejudices
the commercial interests of any body or person.
(paragraph 4.89)

ecommendatio 7

Clause 34(2) of the Auditor-General Bill 1994 should be
amended to require the Auditor-General to give a copy of &
report containing ‘sensitive’' information to the Chairman of
the Joint Committee of Public Accounts as well as to the
Prime Minister, the Finance Minister and the responsible
Minister or Ministers (if any). (paragraph 4.93)

Recommendation 28

Clause 37 of the Auditor-General Bill 1934 should be amended
to empower the Auditor-General to negotiate the terms and
conditions of staff of the Australian National Audit Office.
Clause 37 should also include a proviso that the terms and
conditions set by the Auditor-General be consistent with
Government industrial relations and employment policies and
the principles decided by the Australian Industrial Relations
Commissicn from time to time.
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The consequential amendments legislation should provide that
ANAQ staff continue to be employed and appointed under the
Public Service Act 1922 until such time as an agreement is
established. (paragraph 4.113)

Recommendation 29

Clause 41(2) of the Auditor-General Bill 1994 should be
amended to require the Independent Auditor to show a copy of
a proposed performance audit report to the Auditor-General
for comment. The amendment should be broadly consistent
with Clause 17 of the Bill. (paragraph 4.117)

Recommendation 30

Clause 42 of the Auditor-General Bill 1994 should remain
unamended, irrespective of any amendments made to Clause
34 of the Bill. (paragraph 4.120)

Recommendation 31

Clause 51(1) of the Auditor-General Bill 1994 should be
amended to require the Auditor-General to audit the financial
statements of intelligence and security agencies, including any
exempt accounts. (paragraph 4.128)

Recommendation 32

Clause 1(1) of Schedule 1 of the Auditor-General Bill 1994
should be amended to require the appointment of the Auditor-
General to be for a term up to 7 years with a minimum term
of b years. (paragraph 4.134)

mwwmmmmmmmmn

Recommendation 33

Clause 1(2) of Schedule 1 of the Auditer-General Bili 1994
ghould be amended so that the Clause reads as follows:

(2) Before making a recommendation to the
Governor-General, the Minister must seek the
approval of the following:

(@) the Leader of the Opposition in the
House of Representatives, or his or her

nomines;

) the Joint Committee of Public Ac-
counts; and

(¢ an audit committee of Parliament.’
(paragraph 4.140)

Recommendation 34

Clause 7(1) of Schedule 1 of the Auditor-General Bill 1994
should be amended to state that the position of Auditor-Ge-

neral should be filled permanently as soon as practicable if a
vacancy occurs under Clause 7(1)(a) of Schedule 1 of the Bill.

(paragraph 4.151)

Recommendation 35

Clause 1(2) of Schedule 2 of the Auditor-General Bill 1894
ghould be amended to state:

‘Before making a recommendation to the Governor-General the
Minister must seek the approval of the Joint Committee of
Public Accounts and an audit committee of Parliament.'
(paragraph 4.164)

Recommendation 36

An audit committee should have the additional function of
advising the Independent Auditor of the Committee's audit
priorities in respect of the Australian National Audit Office.
(paragraph 5.11)

§
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Recommendation 37

The Public Accounts Committee Act 1951 should be amended
by inclusion of a separate section empowering the Joint
Committee of Public Accounts to perform the functions of the
Audit Commitiee of Parliament. The amendment shouid:

(a) change the name of the Committee to Joint Commit-
tee of Public Accounts and Audit;

(b) list the functions to be performed by the JCPA when
convening as the Audit Committee of Parliament;
and

() confer the same powers and privileges to the Joint
Committee of Public Accounts when carrying out its
audit committee functions as when carrying out its
traditional duties. (paragraph 5.35)

Recommendation 38

The functions of the JCPA, when convening as the Audit
Commiittee of Parliament, should be the same as those
proposed in the Notice of Motion moved in the Senate by
Senator the Hon Robert Ray on 28 June 1994, as modified by
Recommendations No. 19, 20, 33, 35 and 36. (paragraph 5.36)

Recommendation 39

Section 5 of the Public Accounts Committee Act 1951 be
amended to increase membership of the Joint Committee of
Public Accounts to 16 members. The Act should state that the
extra position is to be reserved for a parliamentarian nomi-
nated by any minority groups or independents in the
Parliament. If no such person exists, then the position should
be filled according to the practice of the Parlianment at that
time for joint committees. (paragraph 5.40)

[P S

INTRODUCTION

Introduction

Referral of Legislation to the Joint Committee of Public
Accounts A

1.1 On 29 June 1994, the Minister for Finance, the
Hon Kim Beazley MP introduced a package of three Bills into
the House of Representatives to replace the Audit Act 1901
(Audit Act). The Bills were: the Auditor-General Bill 1994 (AG
Bill); the Financial Management and Accountability Bill 1994
(FMA Bill); and the Commonwealth Authorities and Com-
panies Bill 1994 (CAC Bill).

1.2 After their first reading in the House, the Minister
successfully moved that the Bills be referred to the Joint
Committee of Public Accounts (JCPA) for review with an
advisory report to be presented to the House by
23 August 1994. A copy of Minister Beazley's referral is at
Appendix 1. ‘

1.3 However, the breadth and detail of evidence present-
ed to the Committee forced it to request an extension to the
reporting deadline. On 23 August, the House agreed to extend
the reporting deadline until 22 September 1994.!

Referral of Another Matter to the Committee

1.4 On 28 June 1994, Senator the Hon Robert Ray gave
notice of a motion in the Senate to establish a joint standing
commitiee to be known as the Audit Committee of Parliament.
A copy of Senator Ray's notice of motion is at Appendix 2.

1  Votes and Procesdings, No. 84, 23 August 1994, p. 1229,
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15 On 30 June 1994, the Senate passed a motion by
Senator Brian Gibson that the proposed resolution for the
establishment of an audit committee of Parliament be referred
to the JCPA for inquiry and report back to the Senate by
23 August 1994, A copy of Senator Gibson's motion is at
Appendix 3.

16  On 23 August 1994, the Senate agreed to a motion
moved by Senator Gibson that the deadline for the report on
the proposed establishment of an audit committee of
Parliament be extended to 22 September 1994.

Conduct of the Review

1.7 On 30 June 1994 the Chairman of the JCPA,
Mr Les Scott MP, wrote to the Secretaries of all
Commonwealth departments and the Chief Executives of all
Government Business Enterprises (GBEs) inviting their
comments on the three Bills. Secretaries were encouraged to
solicit the views of Commonwealth authorities and companies
within their departmental portfolio.

18  The review generated 66 submissions from a range of
Commonwealth departments, agencies, authorities, companies,
academics, Auditors-General and interested individuals. A list
of the submissions received can be found at Appendix 4 and a
list of exhibits at Appendix 5.

19 To assist its investigations, the Committee held 6
public hearings in Canberra. A list of witnesses who appeared
before the Committee can be found at Appendix 6. Where
appropriate, witnesses were also asked to comment on the
matter referred to the Committee by the Senate.

110 The Committee was also briefed on 27 July 1994 by
the Comptroller and Auditor-General of the United Kingdom
(UK), Sir John Bourn. Sir John described the role of the
Auditor-General in the UK and gave an international perspec-
tive on some of the issues before the Committee.

e o -

REVIEW OF FINANCIAL MANAGEMENT AND AUDIT LEGISLATION

1.11  As part of his response to the introduction of the AG
Bill, the Auditor-General tabled in Parliament on 29 June 1994
a report entitled, Audit Report No. 43 of 1993-94, Parliament's
Right to Know: Legislation to Replace the Audit Act 1901% In
this report, the Auditor-General made a number of recommen-
dations that he believed would improve the effectiveness of the
AG Bill.

112 On 19 September 1994, the Committee received a
copy of the Government's response to Report No. 432 The
Committee has taken into account both the Auditor-General's
report and the Minister for Finance's response.

Structure of the Report

113 'The Report is divided into § chapters. Chapters 2 to
4 examine the FMA Bill, the CAC Bill and the AG Bill respec-
tively, as requested by the House.

114 The FMA Bill establishes the Commonwealth's
financial management structure and the reporting and
accountability of Chief Executives of Commonwealth agencies.
Agencies are the departments and those statutory authorities
whose enabling legislation does not give them legal ownership
of money or property separate from the Commonwealth.

115 In contrast, the CAC Bill establishes reporting and
accountability requirements for those Commonwealth entities
that legally own money or property on their own account.
These entities are divided into two categories, Commonwealth
‘authorities' and Commoenwealth ‘companies'. Commonwealth
authorities are formed under statute. Commonwealth com-
panies are companies, formed under the Corporations Act 1986
(the Corporations Law), in which the Commonweslth has a
controlling interest.

2 Auditor-Generel, Audit Repart No. 43 of 1993-94, Parliament's Right to Know:
Legislation to Replace the Audit Act 1901, AGPS, Canberra, 1994,

3 Minister for Fi , Go ¢t Roap to Audit Report No. 43, 1993-94
"Parliament's Right to Know: Legislation to Replace the Audit Act 1901",
19 September 1994.
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1.16 The AG Bill establishes the Offices of the Auditor-
General and the Independent Auditor, describes their powers
and responsibilities, and establishes the Australian National
Audit Office (ANAO).

1.17 Chapter 5 examines the proposed resolution to
establish an audit committee of Parliament and' gives particu-
lar attention to the appropriateness of establishing a separate
committee rather than conferring the functions of the proposed
committee on the JCPA, in accordance with the reference from
the Senate. '

Invitation to Comment on Legislation

1.18 'When referring the three Bills to the Committee,
Minister Beazley indicated that the referral was an opportuni-
ty for the Government to receive additional comment on the
legislation.

119 The Committee has welcomed this initiative as it has
given Members of Parliament and the wider community a
substantial opportunity to contribute directly to the legislative
process.

Preliminary Observations

Background to the Inquiry

120 The Audit Act was the fourth piece of legislation
passed by the Commonwealth Parliament in 1901. Despite its
title, the bulk of the Act is concerned with detailing the
principles of the financial framework of the Commonwealth,
and the requirements for the proper handling of public moneys
and property.

121 The Audit Act has been amended many times since
1601. However, despite the amendments and the flexibility
provided through the extensive use of delegated legislation, the
basic structure of the Act has been unable to accommodate the
demands of modern public sector management.

1.22 'The JCPA has been at the forefront of recent moves
to replace the Audit Act with more modern legislation. The
first recommendation made by the JCPA in its 1989 report on
the Auditor-General, entitled Report 296, The Auditor-General:
Ally of the People and the Parliament - Reform of the Audit
Office (Report 296), was that the Audit Act be repealed and
replaced with legislation that allowed more effective and
flexible financial management.* This recommendation was
accepted by the Government in 1989.5

123 Accordingly, the Committee welcomes the introduc-
tion of this legislation and supports, in principle, the scope and
most of the detail of all three Bills. The legislation allows an
appropriate devolution of management responsibility in the
public sector, while maintaining clear lines of accountability
back to the Parliament, through the Executive and the
Auditor-General. The Committee has made a number of recom-
mendations which, it believes, will enhance the Bills and make
them even more effective.

124 In Report 296, the Committee also recommended the
establishment of an Audit Committee of Parliament.® The
Committee welcomes the Government's support for the
establishment of an audit committee, although the JCPA has
recommended a number of changes to its proposed functions
and composition.

4  JCPA, Report 296, The Auditar-General: Ally of the People and the Parliament -
Reform of the Audit Office, 1989, AGPS, Canberra, p. 240.

§ Minister for Finance, Senator the Hon Peter Walsh, Government Response to JCPA
Raport 296: 'Raform of the Australian Audit Office; 1 November 1989.

6 JCPA, Report 296, p. 12.
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Transitional Arrangements

1.25 The passage of these three Bills will be only part of
the process necessary to replace the Audit Act.

126 An additional Bill will have to be passed to repeal the
Audit Act and detail consequential amendments to the
enabling legislation of many Commonwealth authorities and
companies to remove inconsistencies with the three Bills.

1.27 Furthermore, Finance Minister's Orders (FMOs) and
Finance Regulations need to be developed to flesh out the
details behind the principles of the legislation and provide
guidance to officials responsible for management of the
Commonwealth's moneys and properties. In addition, the
Department of Finance will be providing comprehensive
manuals and guides to ease the transition from the Audit Act
to the new legislation.

128 While the Committee has been aware of the require-
ment for transitional and delegated legislation, it has chosen
to focus on the three Bills themselves. The Committee based
its decision on the premise that it was more important to get
the fundamentals of the legislation right and later consider any
difficulties with the consequential legislation and regulations
as and when they occur.

Consultation

1.29 The actual drafting of the legislation has been a
lengthy process with the Department of Finance, which has
policy responsibility for the legislation, involved in consultation
with the myriad of Commonwealth agencies, authorities and
companies which will be affected by the new legislation.

1.30 During the review, the Committee received consider-
able comment on the effectiveness of the consultation process.

[AOMRPTE
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1.31 Some organisations felt they had been adequately
consulted, while others felt they had not been. The degree of
consultation appears to have depended on how effectively
portfolio departments acted as a conduit between the agencies,
authorities and companies within their portfolio and ‘the
Department of Finance. Of course, organisations whose
recommendations were adopted by the Department of Finance
were more likely to feel that they had been consulted than
those whose recommendations were rejected.

1.32 The Committee acknowledges the enormity of the
task that faced the Department of Finance in trying to
acknowledge all opinions on the draft Bills. The process has
highlighted lessons for beth the Department of Finance and
the Secretaries of departments.

1.33 The Committee believes that in any such future
exercise, it will be incumbent on departmental Secretaries to
ensure that the organisations within their portfolio are better
briefed and given adequate opportunity to comment. Likewise,
the Department of Finance will need to encourage departments
to fully consult within their portfolios.



FINANCIAL MANAGEMENT AND
ACCOUNTABILITY BILL 1994

Introduction

Outline of the Financial Management and Accountability Bill
1994

21 The FMA Bill is arguably the most significant of the

three Bills in the legislation package. It establishes the basic

framework for the proper management of public money and
public property. The Bill contains many of the fundamental
principles of financial control contained in the Audit Act, and
modifies them, where appropriate, to reflect recent reforms in
public sector management.

22  As with the other two Bills, the FMA Bill begins in
Parts 1 and 2 with a preamble and list of definitions. Part 3
deals with the collection and custody of public money.

28  Part 4 of the Bill establishes an accounting system for
public money that is based on the Consolidated Revenue Fund
(CRF) and three other funds established by the Bill: the Loan
Fund, the Commercial Activities Fund (CAF) and the Reserved
Money Fund (RMF).

24 Part 5 gives the Finance Minister limited powers to
borrow and invest money on behalf of the Commonwealth and
Part 6 establishes rules about the control and management of
public property. Many of the detailed procedures for dealing
with public assets will be spelt out in FMOs made under
Clause 64 and Regulations made under Clause 66.

25  Part 7 details rules that apply to the Chief Executives
of Commonwealth agencies, dealing mainly with the way in
which they must control and manage the public assets.

REVIEW OF FINANCIAL MANAGEMENT AND AUDIT LEGISLATION

26 Commonwealth agencies are those departments and
statutory authorities whose enabling legislation does not give
them legal ownership of money or preperty separately from
the Commonwealth. Appendix 7 contains a list of proposed
FMA agencies. Agencies are distinguished from Commonwealth
authorities and companies that do have legal ownership of
assets in their own right. The financial management and
accountability framework for authorities and companies is
described in the CAC Bill, which is discussed in greater detail
in the following chapter.

2.7 Part 8 of the FMA Bill deals with the preparation of
monthly statements of Fund's transactions and the audit of
annual financial statements by Commonwealth agencies. Part
9 deals with miscellaneous matters such as FMOs, regulations
and delegations.

JCPA Support for the FMA Bill

28 The Committee welcomes the introduction of the
FMA Bill and believes that it will establish an appropriate
structure for the financial management and accountability of
the Commonwealth's assets.

29 Recognition of the need for quality management has
underpinned many of the recent public sector reforms.
Unfortunately, the current legislation framework for financial
management within the Commonwealth has not kept pace with
these developments. The FMA Bill proposes to overcome many

" of the deficiencies in the current Audit Act. The Committee is

heartened, in particular, to see the balance that has been
struck between the devolution of authority to the Chief
Executives of agencies and the need for a counterbalancing
chain of accountability back to the Parliament.
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Level of Detail in FMA Bill

210 A common theme of many of the criticisms of the
FMA Bill is that the Bill does not provide explicit details of
many of the standards, arrangements and administrative
procedures that will be required to comply with the Bill.

211 However, the Bill is designed to establish a basic
framework for the management of public assets and not
provide comprehensive detail. The detail is left to the FMOs
and regulations, which will complement the legislation and be
disallowable instruments.

212 The Committee accepts that the FMA Bill is only
providing a framework and that detailed arrangements, which
will change over time and differ from circumstance to circum-

stance, are more appropriately dealt with in the subsidiary

legislation.

218 The remainder of this chapter will consider the Bill
on a clause by clause basis. Not all clauses of the Bill are
discussed, as the Committee has only focussed on those clauses
that have raised significant comment during the course of the
review.

General Definitions: Part 2
Public Property

2.14 Clause 5 of the FMA Bill defines public property as
property in the custody or under the control of the
Commonwealth, or of any person acting on behalf of the
Commonwealth.

215 The Institute of Internal Auditors believes that the
definition is not explicit enough and that:

- e v =t
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Either the accompanying commentary or the legislation
itself could be enhanced by explicitly stating that public
property includes not only cash and investments but also
intellectual property...!

216 The Committee understands that, by convention,
intellectual property is included within the definition of
'property’. However, to clarify the issue, the Committee
believes the Explanatory Memorandum should be amended to
explicitly state that intellectual property is encapsulated in the
definition of property.

217 Recommendation 1

The Definitions section of the Explanatory Memorandum
for the Financial Management and Accountability Bill 1994
should be amended to indicate that the termn 'property
within the definition of 'public property’ encompasses
intellectual property.

Effect of Maximum Penalty at Foot of Section or Subsection
(Clause 7)

218 Clause 7 of the FMA Bill states that the penalties
specified for contravention of various clauses in the Bill
indicate that 'a person who intentionally or recklessly contra-
venes the section or subsection is guilty of an offence...'.

219 The Institute of Internal Auditors of Australia
questions the use of the term 'reckless' and recommended:

that the word 'reckless' be replaced by something closer to
the idea of an officer who fails to fulfil his/her position or
acts without care and diligence?

1 Institute of Internal Auditors, Submission, p. 183 (Vol. 2 of Submissions)

2 Institute of Internal Auditors, Submissicn, p. §183 (Vol. 2 of Submissions).

11
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220 Clause 6 of the AG Bill and Clause 6 of the CAC Bill
are identical to Clause 7 of the FMA Bill. The clauses refer to
the nature of the penalty, rather than the offence that they are
applied to. They are a standard provision in more recent
Commonwealth legislation and are consistent with Section
1317FA of the Corporations Law. Accordingly, the Committee
believes Clause 7 of the FMA Bill, Clause 6 of the AG Bill and
Clause 6 of the CAC Bill should remain unamended.

Collection, Custody Etc. of Public
Money

Special Instructions by Finance Minister about Handling ete.
of Special Public Money (Clause 16)

221 Clause 16 of the FMA Bill allows the Finance
Minister to issue instructions about the handling of 'special
public money'. Special public money is trust money being held
by the Commonwealth.

222 Special public money will be held in the RMF unless
it is specified that the money is to be held in a separate
account in a bank. The Auditor-General of NSW believes that
all:

Special public money as detailed in Clause 16 should be
kept separate through the establishment of separate bank
accounts to ensure that normal money cannot be mixed
with special public money. The Bill or the Special Instruc-
tions should make this point clear.’

223 The rationale for separating special public money
from other Commonwealth public funds is to protect the trusts
if the Commonwealth becomes bankrupt. The Committee
accepts that, given the low risk of the Commonwealth becom-
ing bankrupt, the burden of administering separate bank
accounts outweighs the extra security they provide.

3 The Audit Office of NSW, Submissian, p. 829 (Vol. 1 of Submissions).
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224 There hasbeen concern that the new Commonwealth
fund accounting structure does away with the classification of
'private moneys' made in Section 25 of the Audit Act.*
Private moneys are a separate class of trust moneys collected
by the Commonwealth and include moneys such as tender
deposits. Private moneys will be classified as special public
money in the FMA Bill and this obviates the need for a
separate category.,

Reserved Mdney FundandtheCommer-
cial Activities Fund

225 Clause 20(1) of the FMA Bill establishes the RMF
and Clause 21(1) establishes the CAF. Each fund will consist
of 'components’ that will be created for specific purposes and
drawn upon.

226 Clauses 20(2) and 21(2) authorise the Finance
Minister to make written determinations to establish compo-
nents of the RMF and CAF respectively and transfer funds to
them from the CRF or the Loan Fund. Under Clauses 20(3)
and 21(3), the Minister can also make a determination that
revokes or varies the original authorising determinations.
Clauses 20(4) and 21(4) allow the Finance Minister to make a
determination to abolish a component and return any remain-
ing money to the CRF.

227 Under Clause 22, the Finance Minister's written
determinations made under Clauses 20(2), 20(3), 21(2) and
21(3) are disallowable instruments. However, determinations
made under Clauses 20(4) and 21(4) are not disallowable.

2.28 The ANAO believes that this is inconsistent and that
all determinations should be disallowable.® This opinion is
shared by the Auditor-General of NSW who argues that:

4  Dept. of Transport, Submission, p. 8 147 (Vol. 1 of Submissions).

5 ANAO, Submission, p. 8323 (Vol. 2 of Submissions).

13
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without this procedure [disallowable determination],
Parliament may not be aware of the reasons behind the
closure of such components, as well as the amounts in-
volved that are being transferred back to the Consolidated
Revenue Fund?®

229 Components will only be closed if they have no more
funds or if the purpose for which they were created no longer
exists. The Appropriation Acts, from which components are
ultimately funded, permit rather than require expenditure by
the Executive.” Thus, Parliament does not have the authority
to disallow a determination if the Finance Minister decides to
cease expenditure and close a component of the RMF or CAF.

Special Responsibilitiesof Chief Exe-
cutives

Promoting Efficient, Effective and Ethical use of
Commonwealth Resources (Clause 45)

230 Clause 45 of the FMA Bill requires a Chief Executive
to manage the affairs of the Agency in a way that promotes
proper use of Commonwealth resources. Proper use is defined
in Clause 45(3) as 'efficient, effective and ethical use'.

231 Several commentators have urged that a clear
definition of 'efficient, effective and ethical' should be included
in the Clause.® However, as the Department of Finance

explained:

6 The Audit Office of NSW, Submission, p. 828 (Vol. 1 of Submissions).

7  Contrast 'permissive appropristions' with the requirement placed on the Executive to
spend money under #. 1363 of the Social Security Act 1991 for example.

8 Uhr, Australian National University, Submission, p. 847 (Vol. 1 of Submissions);
Guthris, Submission, p. 8265 (Vol. 2 of Submissions).
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We do not define 'ethical, nor do we define 'efficient’ or
'effective’. It is there as a declaratory provision...Ethics
change. They change over time... The point is that exec-
utives should be called to account for whether or not they
do anything about the ethical culture that should apply
within their organisation...’

232 The Committee accepts that there are no absolute
definitions for the terms and that an attempt to define them
precisely would reduce their utility. Clause 45(1) is a statement
about the appropriate conduct of chief executives rather than
an exact and rigid reguirement. The Committee believes Clause
45(3) should remain unamended. In the Committee's view
Clause 45 is a particularly important provision.

Reporting and Audit

Annual Financial Statements and their Audit (Clauses 50 &
58)

233 Clause 50(1) of the FMA Bill requires a Chief
Executive to give the annual financial statements of his or her
Commonwealth agency to the Auditor-General. Clause 50(2)
requires the statements to 'give a true and fair' view of the
matters required in financial statements by the FMOs.

234 Clause 58 describes the form of report to be given by
the Auditor-General after auditing the annual financial state-
ments prepared by agencies. Clause 58(2)(b) requires the
Auditor-General to certify that the financial statements give a
‘true and fair view',

235 The ANAO has argued that the term 'give a true and
fair view' should be replaced with 'present fairly', a term which
reflects contemporary accounting and auditing require-
ments, !

8  Department of Finance, Transcript, p. 28-29 (Canberra, 7 July 1994).

10 ANAO, Submission, p. 8324 (Vol. 2 of Submissions).

15
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236 Clause 50(2) is consistent with Clause 2(1) of
Schedule 1 of the CAC Bill, which requires the financial
statements of Commonwealth authorities to give 'a true and
fair view' of matters. The CAC Bill, in turn is consistent with
the Corporations Law which has a similar requirement,
although, as in the Bills, 'true and fair' is not defined.! In
practice, the Courts have tended to accept the interpretation
given by the accounting profession, which accepts the defini-
tion 'present fairly'.

237 This matter is discussed in greater detail in
Chapter 3 in the context of the CAC Bill/Corporations Law
relationship. Suffice to say that the Committee believes that,
where possible, the standards required in the FMA Bill, the
CAC Bill and the AG Bill should be consistent with each other
and with the Corporations Law. This will be made easier
because the FMOs detailing the requirements for annual
financial statements to be used by Commonwealth agencies
and authorities will be based on the requirements in Schedule
5 of the Corporations Law.

238 The Committee feels it would be misleading, and at
the very least confusing, if the financial accounts of
Commonwealth entities tabled in Parliament are presented to
two different standards. Accordingly, the Committee recom-
mends that Clauses 50(2) and 58(2)(b) of the FMA Bill should
remain in their present form.

Preparation of Annual Statements by Finance Minister (Clause
56 & 57)

239 Clause 56(1) of the FMA Bill requires the Finance
Minister to prepare the annual financial statements 'as soon as
practicable after the end of each financial year'. Clause 56(2)
requires the Finance Minister to give the statements to the
Auditor-General for audit 'as soon as practicable' after they are

11 s 292 & 293, the Corporations Law.
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prepared. Clause 57(4) requires the Finance Minister to table
a copy of the audited statements in Parliament 'as socon as
practicable' after receipt. These requirements are based on
Section 50AB of the Audit Act.

240 The Auditor-General notes that there is no deadline
for the Finance Minister to give the statements to the
Auditor-General for audit and has commented that:

it would appear reasonable if such a deadline were set at
one month following the required completion of Agency
financial statements.'?

241 The Finance Minister's annual statement provides
aggregate information on the receipts and expenditure of the
Commonwealth's Funds and cannot be finalised until the
Finance Minister has received the financial statements of all
Commonwealth agencies. Preparation of the statement will
become more complex as the Commonwealth moves towards
"Whole of Government Accounting' and aggregate financial
data from Commonwealth authorities and companies is also
included in the statement.

242 The Committee accepts the difficulty of setting an
absolute deadline for the preparation of the Finance Minister's
annual financial statement as the statement cannot be finalised
until all the myriad financial statements are submitted to the
Minister. Nonetheless, the Committee believes that there
should be some time limit set to ensure that the statement is
tabled in Parliament as promptly as possible, particularly es
the statements will become an increasingly significant ac-
countability document. The Committee believes that it is
appropriate that the Finance Minister be required to give the
statements to the Auditor-General within five months of the
end of the financial year.

12 ANAO, Submission, p. S324 (Vol. 2 of Submissions).

17



18

WWFMWALMMMTWAUDITLE@SLATDN

243 Recommendation 2

Clause 56(2) of the Financial Management and Accounta-
bility Bill 1994 should be amended to require the Finance
Minister to give the statements to the Auditor-General
within five months of the end of the financial year.

Australian Accounting Standards and Auditing Standards

244 The Australian Society of Certified Practicing
Accountants and the Institute of Chartered Accountants in

Australia (The Accounting Bodies) believe that the FMA Bill -

should require financial reports to be prepared in accordance
with Australian Accounting and Auditing Standards.™

245 The Auditor-General has responded that:

It is... important that the Parliament not be locked into
comply with standards produced by the private sector.™

246 The Committee agrees and does not believe it is
appropriate for the Commonwealth to abrogate its right to set
its own standards.

247 In practice, the Auditor-General's auditing standards
will borrow heavily from the accounting professions require-
ments as the Auditor-General explained:

We observe the private sector standerds... it is probable
that the Minister for Finance's directions will always want
us to take account of them, and it is only proper that we
do; but if we wish to add other standards, amplify, clarify,
we should be able to do it.”’

13 The Accounting Bodies, Submission, pp. 8158-60 & 168-170 (Vel. 1 of Submissions).
14 ANAO, Transcript, p. 426 (Canberra, 17 August 1994).

15 ANAO, Transcript, p. 427 (Canberre, 17 August 1984).
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Phraseology used in Clauses 57 and 58

248 Clause 57 of the FMA Bill refers to the audit of the
Finance Minister's annual financial statements and requires
the Auditor-General to 'examine the statements and prepare an
audit report’. Similarly, Clause 58 refers to the annual finan-
cial statements of Commonwealth agencies and requires the
Auditor-General to 'examine the statements and report' on
them.

249 The Auditor-General has argued that the phraseology
used in Clauses 57 and 58 could be improved:

The expression ‘examine' should be more appropriately
replaced with 'audit’ which has a clearly accepted meaning
within the profession and at law. This would be consistent
with the tone of the Commonwealth Authorities and
Companies Bill, Corporations Law and contemporary legal
and professional understanding. *°

250 'The purpose of the words in Clauses 57 and 58 is to
describe the activity undertaken by the Auditor-General and to
ensure that they are consistent with phrases used in Section
332 of the Corporations Law dealing with the powers and
duties of auditors.

251 Changing the phraseology in Clauses 57 and 58 will
neither enhance nor restrict the Auditor-General's functions
and there appears little benefit to be gained from altering the
terms, particularly since the existing phrases are consistent
with the Corporations Law.

Comment on 'Any Other Matter
252 Section 51(1)(d) of the Audit Act authorises the

Auditor-General to provide comments on financial statements
he, or she, has audited.

16 ANAO, Submission, p. 8324 (Vol. 2 of Submissions).
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253 An equivalent provision is not expressly stated in
Clauses 57 and 58 of the FMA Bill and the Auditor-General
argues that it should be.!

254 It should be noted that Clause 58 requires the
Auditor-General to comment if the financial statements of
Commonwealth agencies do not comply with FMOs or if the
Auditor-General did not obtain 'all necessary information and
explanations' concerning the statements. Furthermore, Clause
22 of the AG Bill allows the Auditor-General to 'at any time
cause a report to be tabled in either House of the Parliament
on any matter' and Clause 23 of the AG Bill requires the
Auditor-General to bring to the attention of the responsible
Minister any important matter that comes to the attention of
the Auditor-General'.’®

255 The Committee believes that the Auditor-General has
sufficient power to comment on 'any other matter' while
auditing financial statements, and that it is not necessary to
make an amendment to Clauses 57 and 58.

Miscellaneous

Modifications of Act for Intelligence or Security Agency (Clause
59)

256 Clause 59 of the FMA Bill states that application of
this Act to an intelligence or security agency is subject to any
modifications that are prescribed by the regulations.

257 The Auditor-General argues that security and
intelligence agencies should be required to:

17 ANAO, Submission, p. 8324 (Vol. 2 of Submissions).

18 Clauses 22 and 23 of the AG Bill are dis d in gr dotail in Chapter 4.
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comply with the 'standard financial and accountability
mechanisms, including full audit by the Auditor-General,
but restricting the disclosure of the outcome of the
audits.”

258 Clause 34 of the AG Bill includes arrangements for
restrictions on the disclosure of sensitive information.

259 This issue is discussed in further detail in Chapter 4
in relation to Clause 51 of the AG Bill, which also restricts the
application of the AG Bill to intelligence or security agencies.

260 The Committee supports the principle that the
Auditor-General should be able to audit all financial state-
ments of security and intelligence agencies, including secret
accounts, with appropriate restrictions on disclosure.

19 ANAO, Submiagion, p. 8235 (Vol. 2 of Submissions).



COMMONWEALTH AUTHORITIES
AND COMPANIES BILL 1994 '

Introduction

Outline of the Commonwealth Authorities and Companies Bill
1994

31 As mentioned in the previous chapter, the FMA Bill
applies to Commonwealth 'agencies', which by definition, do
not hold legal ownership of money or property separately from
the Commonwealth.

32 In contrast, the CAC Bill applies to those
Commonwealth entities that do legally own money or property
on their own account. These entities are divided into two
categories, Commonwealth 'authorities' and Commonwealth
'companies’.

33 Commonwealth 'authorities' are bodies corporate that
are incorporated for a public purpose under an Act, regulation
or ordinance. This definition is broadly based on Sections 63B
and 63C of the Audit Act. Examples are the Australian
Maritime College, the Australian Broadcasting Corportation
(ABC) and Commonwealth Scientific and Industrial Research
Organisation (CSIRO).

34 Commonwealth 'companies' are companies formed
under the Corporations Law in which the Commonwealth has
a controlling interest. The Companies may be wholly owned by
the Commonwealth, such as Telstra and the Australian Film
Finance Corporation, or they may be partially owned by the
Commonwealth, such as Qantas Airways Ltd and the
Commonwealth Bank of Australia (CBA).
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35 At present, the accountability requirements for
Commonwealth authorities and companies are scattered
through numerous enabling Acts, company memoranda and
articles. The CAC Bill draws these together in a single set of
core reporting and accountability requirements.

36 The first half of the CAC Bill sets out detailed rules
about the reporting and accountability obligations of
Commonwealth authorities and regulates their banking and
investment activities. It also establishes standards of conduct
expected of executive officers and the penalties associated with
breaching the standards.

37 The second half of the CAC Bill establishes similar
reporting and accountability requirements for Commonwealth
companies.

JCPA Support for the CAC Bill

38 Generally, the Committee welcomes the introduction
of the CAC Bill because:

. it will enable Parliament to view the accountability
requirements of the vast range of Commonwealth
authorities and companies as a whole;

. it will ensure that the accountability requirements
are explicit and consistent for each class of
Commonwealth entity;

¢ it will strengthen and clarify the mandate of the
Auditor-General; and

. the task of amending one Bill to reflect contemporary
best practice standards will be far easier than amend-
ing individual enabling Acts, company memoranda
and articles.

39 However, there are a number of areas where the
Committee believes improvements can be made. These areas
are highlighted in the remainder of this chapter, which
examines the CAC Bill on a clause by clause basis. Not all
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clauses of the Bill are discussed, as the Committee has only
focussed on the most significant issues raised during the
course of its review.

310 Several authorities and companies have noted where
clauses of the CAC Bill contradict their enabling legislation or
memoranda and articles of association. Such contradictions are
to be addressed in the transitional legislation.! The Commit-
tee has not addressed these individual cases, unless they are
considered to have wider significance.

The CAC Bill and the Corporations Law

311 Under the Corporations Law, directors of
Commonwealth companies, by definition, are accountable to
the Australian Securities Commission (ASC) and are required
to meet the reporting and accountability standards applicable
to all Australian Corporations Law companies.

312 Many clauses in the CAC Bill impose very similar
obligations and accountability standards on the executive
officers of Commonwealth authorities.? The rationale being
that the obligations on directors of Commonwealth authorities,
Commonwealth companies and private sector companies
should all be broadly consistent.

313 The CAC Bill is designed to ensure that
Commonwealth companies are accountable to the responsible
Minister and Parliament as well as the ASC. The requirement
for the directors of Commonwealth authorities to also meet
similar standards will be more onerous for some
Commonwealth authorities than others, particularly those
authorities not currently covered by Part XI of the Audit Act.

1 DoF, Transcript, p. 3-4 (Canberra, 7 July 1994).

2 The CAC Bill defines ‘executive officer’ as heing directors of an authority, or any other
Pperson concerned in the menagement of an authority (see the general definitions in
Clause 5 of the CAC Bill).
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3.14 Part XI of the Audit Act provides standard financial
reporting requirements for public authorities and certain other
bodies. Approximately 80 statutory authorities are required to
meet the reporting requirements of Part XI. There are another
40 statutory authorities, approximately, which have their
financial and reporting provisions detailed in their own
enabling Acts.?

3.15 Common themes in many criticisms of the CAC Bill
by both authorities and companies are that the Bill's clauses
are either inconsistent with the Corporations Law and/or
impose additional obligations. The arguments are usually that
the inconsistencies will lead to confusion when existing case
law is used to interpret the CAC Bill or that the additional
requirements in the CAC Bill will place Commonwealth
authorities and companies at a disadvantage with their private
sector competitors.

316 The Committee is generally sympathetic to these
arguments and it supports the principle that provisions of the
CAC Bill should be consistent with equivalent sections in the
Corporations Law, unless there is good reason for them to
differ. In those cases where it believes that the CAC Bill
should impose extra obligations, the Committee has usually felt
that the requirements for additional public accountability are
paramount.

3.17 The serious inconsistencies referred to above are
dealt with in this chapter. However, in the future, the chal-
lenge will be to ensure that the CAC Act remains consistent
with the ongoing amendments to the Corporations Law. This
will require the Department of Finance to regularly liaise with
the Attorney-General's Department to ensure that CAC Act
does not become dated.

3 DoF, Transcript, p. 40 (Canberrs, 7 July 1994).
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318 Recommendation 3

The Department of Finance, together with the Attorney-
General's Department, should ensure that amendments to
the Corporations Law and associated case law are regularly
reviewed to determine whether the Commonwealth
Authorities and Companies legislation needs to be similarly
amended.

General Definitions
[Executive and Non-Executive 'Directors’

319 Clause 5 of the CAC Bill provides definitions for a
number of the terms used in the Bill.

320 One of the definitions that has caused concern,
particularly for Commonwealth authorities, is that of 'director".

321 Many Commonwealth authorities are governed by
Boards or Councils of directors. The Boards typically include
unpaid, 'mon-executive' directors as well as management
representatives who are 'executive' directors. The definition of
‘director’ in Clause 5 of the CAC Bill doee not distinguish
between executive and non-executive directors.

322 The lack of such a distinction is significant. The
enabling Acts of most Commonwealth suthorities impose
obligations on the authorities as corporate bodies. The CAC
Bill, however, places the obligations directly onto the individ-
ual director, rather than onto the authority as a whole. Thus,
directors who serve in a non-executive, often part-time and
frequently unpaid capacity on governing Boards will become as
lisble for the activities and performance of the authorities as
the executive directors and full time managers. Several
authorities warned the Committee that the additional obliga-
tions for non-executive directors will discourage many from
joining Boards. As the Australian Dairy Industry Council
(ADIC) put it:
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the additional burdens and penalties which would apply to
non-executive directors... are certain to have a chilling
effect on the current boards... and seem likely to dissuade
potentially well qualified applicants from seeking to join
these Boards®*

323 Many authorities maintained that the Corporations
Law distinguishes between executive and mnon-executive
directors and that the lack of such a distinction in the CAC
Bill will place unfair and onerous responsibilities on the
directors of Commonwealth authorities. The Grains Council of
Australia (GCA) argued that:

Under the Corporations Law a differentiation is made
between the responsibilities of executive and non-executive
officers (directors) ... The [CAC Bill definition] represents
a significant change in the role and responsibilities of
directors and, by requiring directors to contribute signifi-
cant additional time and bear personal liability would, in
our view, discourage persons accepting such directorships.’®

. 824 This view was also echoed by CSIRO.®

325 The Department of Finance, citing advice from the
Attorney-General's Department, believes that the Corporations
Law, in fact, does not distinguish between executive and non-
executive officers. Rather, the distinction has developed in case
law and the CAC Bill definition will be interpreted in light of
the same case law.”

326 The Committee recognises the difficulty of drafting
an unambiguous distinction between executive and non-
executive directors which would be applicable to all authorities
in all situations and believes that the distinction is better
articulated by the Courts on a case by case basis.

4 ADIC, Submission, p. 8326 (Vol. 2 of Submissions).
5 GCA, Submission, p. 8204 (Vol. 2 of Submissions).

6 CSIRO, Submission, p. 865-66 (Vol. 1 of Submissions); Transcript, p. 215 (Canberra
27 July 1994).

7  DoF, Submission, p. 8333 (Vol. 2 of Submissions).
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327 Furthermore, the Committee is reluctant to recom-
mend that such a distinction be made in the CAC Bill and not
in Corporations Law, given the uncertain impact this could
have on the interpretation by the Courts of Corporations Law.
Recent judgements have shown that the Courts are framing an
appropriate distinction between executive and non-executive
directors.? It is a reasonable expectation that such distinctions
will be applied to cases arising under the proposed CAC Act.

328 However, the Committee agrees that some steps
should be taken to clarify the situation and believes that the

Explanatory Memorandum for the CAC Bill should be amend-
ed accordingly.

329 Recommendation 4

The Explanatory Memorandum for the Commonwealth
Authorities and Companies Bill 1994 (CAC Bill) should be
amended to make clear that the meaning of the definition
of 'director’ in Clause 5 of the CAC Bill is intended to
mirror the Corporations Law definition, as articulated in
relevant case iaw.

Executive Officers and Junior Management

330 Under various clauses of the CAC Bill, 'executive
officers' of Commonwealth authorities are liable to pay
compensation or damages, as well as face fines and prison
terms, for failure to comply with a range of obligations.

3.31 Clause 5 of the CAC Bill defines executive officers in
Commonwealth authorities as:

{a) a director of the authority; or
(b) any other person who is concerned in, or takes part
in, the management of the authority.

8  DoF, Submission, pp. 8342-43 (Vol. 2 of Submissions).
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392 A number of Commonwealth authorities questioned
whether this definition is so broad as to include relatively
junior management. The implication being that junior staff
could also be liable to pay fines and compensation or face
prison.9

333 The Explanatory Memorandum for the CAC Bill
indicates that the definition of an executive officer: .

ig intended to have a meaning that is equivalezzt to its
meaning in section 232 of the Corporations Law.*

334 The Export Finance & Insurance Corporation (EFIC)
asserted that:

In the context of the Corporations Law, that Section was
subject to criticism ... that the definition did not precisely
define where in management, or employment, the applica-
tion of the definition of executive officer came to an end.
The CAC Bill may also attract the same criticism.*!

335 The Committee acknowledges the potential confusion
that may arise from the vagueness of the definition, but notes
the following advice from the ttorney-General's Department:

The definition has deliberately been cast in a general
fashion to ensure that the question of whether a person is
an executive officer will depend on the facts of the particu-
lar case and the actual activities that the person undertakes
on behalf of the company rather than the actual title or
position of the relevant person in the company.’?

9 Australian Maritime Safety Authority, Submission, p. 858 (Vol. 1 ofSubmnno ions);
Australian Maritime College, Submission, p. 8187 (Vol. 2 of Su'bmun‘on.l); and
Australian National Uni ity, Submission, p. 8307 (Vol. 2 of Submissions).
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10 CAC Bili 1994, Explanstozy Memorandum, p. 3.
11 EFIC, Submission, p. 8260 (Vo 2 of Submissiona).

12 DoF, Submission, p. 8343 (Vol. 2 of Submissions).
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336 Once again, the Committee is reluctant to recommend
that a clarification be made in the CAC Bill and not in
Corporations Law, given the uncertain impact this could have
on the interpretation by the Courts of Corporations Law.

837 Some confusion can be avoided, however, by stating
in the Explanatory Memorandum that circumstances of a
particular case will be relevant in determining whether an
officer of a Commonwealth authority should be classified as an
executive officer or not.

338 Recommendation

The Explanatory Memorandum for the Commonwealth
Authorities and Companies Bill 1994 (CAC Bill) should be
amended to make clear that the meaning of the definition
of 'executive officer’ in the CAC Bill will be dependent upon
the circumstances of each individual case.

Controlling Interest

339 The Auditor-General notes that the term 'control' is
defined in Clause 5, but the term 'controlling interest', which
is used in key clauses of the Bill, is not defined. The Auditor-
General argues that the meaning of 'controlling interest'
should be defined in the legislation.’®

340 The Department of Finance has indicated to the
Committee that 'controlling interest' refers to the capacity to
exercise the majority of votes in a general meeting of the
company, whereas ‘control' refers to the capacity to dominate
decision making directly or indirectly.!*

341 The Committee accepts the advice of the Office of
Parliamentary Counsel that various legal opinions have been
developed for interpreting the phrase ‘controlling interest' and
that its meaning is well settled.!®

13 ANAO, Submisgion, p. 8320 (Vol. 2 of Submissions).
14 DoF, Submission, p. 8334 (Vol. 2 of Submissions).

15 DoF, Submission, p. 8334 (Vol. 2 of Submissions).

Reporting and Other Obligations for
Commonwealth Authorities

Meaning of a Commonwealth Authority (Clause 7

342 In its submission to the Committee, the Seafarers
Safety, Rehabilitation and Compensation Authority (Seacare)
argued that it did not fall within the definition of a
Commonwealth authority in Clause 7. The Authority stated
that it had the right under its enabling legislation to hold its
own money, but did in fact not as all running costs were met
from the parliamentary appropriations of the Department of
Transport.'®

343 By passing the Seafarers Rehabilition and Compen-
sation Act 1992, Parliament had determined that Seacare
should be funded as a separate_ statutory authority. It was
clearly not Parliament's intention that Seacare's operating
costs be met from the running cost appropriations for the
Department of Transport.

344 Although, there is no evidence that the funding
arrangements for Seacare were contrived to shield the expendi-
ture from Parliament's scrutiny, it is of considerable concern
to the Committee that such a practice could have developed.

345 Recommendation 6

The Department of Finance should review the funding
arrangements for all Commonwealth authorities to ensure
that all authorities that should draw appropriations under
their enabling Acts do so and do not rely on deparimental
appropriations.

Directors must Prepare Annual Report (Clause 9)

346 Clause 9(1) of the CAC Bill requires the directors of
a Commonwealth authority to prepare an annual report and
give it to the responsible Minister by the 15th day of the 5th
month after the end of the financial year. Thus, with the

16 Seacare, Submission, p. 812 (Vol. 1 of Submissions).
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financial year ending on 30 June the deadline for annual
reports will be 15 November. Clause 9(3) requires the respon-
sible Minister to ensure that annual reports are tabled in each
House of Parliament as soon as practicable.

347 The date of the deadline is consistent with Section
245(1) of the Corporations Law, which requires annual general
meetings, at which annual accounts are presented, to be held
within 5 months of the end of the financial year. However, the
deadline is inconsistent with that set for Commonwealth
departments, which must table their annual reports (and
annual accounts) in Parliament by 31 October.

348 Annual reports are one of the major mechanisms by
which Commonwealth authorities are kept accountable to
Parliament. The Committee considers that Clause 9 should
include a deadline by which time the annual reports must be
tabled in Parliament.

349 Furthermore, the Committee believes that the
authorities should meet the same tabling deadline as
Commonwealth departments. This will sharpen the focus of
Parliament, by having annual reports coming in by the same
date.

350 Recommendation 7

Clause 9 of the Commonwealth Authorities and Companies
Bill 1994 should be amended to add a deadline for the
tabling in Parliament of annual reports of Commonwealth
authorities, and that the deadline be specified as the end of
the fourth month after the end of the financial year.

Furthermore, authorities should be required to dispatch the
annual reports to the responsible Minister not less than 14
days before the end of the fourth month after the end of
the financial year.

17 Department of the Prime Minister & Cabinet, Requirements for Deparimental Annua!
Reports, March 1994.
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351 The Committee acknowledges that this recommenda-
tion is inconsistent with the letter of Corporations Law, but
notes that it is now best practice in the commerecial sector for
companies to hold annual general meetings by the end of
October.

352 Furthermore, the Committee judges that the benefits
for parliamentary accountability of having a simultaneous
deadline for tabling annual reports by departments and
Commonwealth authorities outweighs the disadvantages of
inconsistency with the Corporations Law.

Extension of Time to Prepare Annual Report (Clause 9(2))

353 Clause 9(2) of the CAC Bill allows the responsible
Minister to 'grant an extension of time [to present an annual
report to him) in special circumstances'.

3854 The Federal Airports Corporation (FAC) argues that
the Minister should be given the general discretion to grant an
extension of time and not just in 'special circumstances'.!®

355 Given the importance of annual reports as an
accountability mechanism, the Committee does not believe that
the circumstances in which Ministers can grant extensions
should be widened.

Annual Report for Commonwealth Authority (Schedule 1)

356 Schedule 1 of the CAC Bill which details the require-
ments of annual reports requires the Auditor-General to state
whether financial statements have been prepared in accordance
with the FMOs and 'present a true and fair view' of the
matters required by those orders.

18 FAC, Submission, p. 8220 (Vol. 2 of Submissions).
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367 The ANAO has argued that the term 'present a true
and fair view' should be replaced with 'present fairly’ which
reflects contemporary accounting and auditing
requirements.’® The Corporations Law requires that ac-
counts give a 'true and fair' view of the state of a company,
even though 'true and fair' is not defined in the Act.® In
practice, the Courts have tended to accept the interpretation
given by the accounting profession, which accepts the defini-
tion 'present fairly'.

358 The Department of Finance has advised that the
FMOs will be based on the requirements of Schedule 5 of the
Corporations Law. Given this fact and that the CAC Bill and
Corporations Law phrases are identical, the Committee
believes that the CAC Bill requirements should remain
consistent with the Corporations Law, even if the Courts
accept the narrower definition of 'present fairly'.

Audit of Relevant Subsidiary's Financial Statements (Clauses
12 and 36)

359 Clause 12 of the CAC Bill requires the directors of a
Commonwealth authority to do 'whatever is necessary' to
ensure that all relevant subsidiaries' financial statements are
audited by the Auditor-General. The Auditor-General must
prepare a report even if another auditor is appointed as
auditor of the subsidiary.

360 Clause 36 places the same obligations on the directors
of Commonwealth companies.

361 The Corporations Law also recognises the importance
of the whole economic entity by requiring directors of control-
ling companies (chief entities’) to prepare consolidated
financial statements for the group (s. 295) and to prepare a
report on the activities of the group (s. 305). The CAC Bill
goes further, however, by requiring the subsidiaries to use the
same auditor (the Auditor-General).

19 ANAO, Submigsion, p. 8323 (Vol. 2 of Submissions).

20 as 292, 293 & 294, Corporations Lew.

=
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362 The Independent Auditor argued that, by forcing
subsidiaries to use the same auditors as the parent company,
Clauses 12 and 36 are unduly onerous:

I believe that Clauses 12 and 36 go too far in requiring that
the Auditor-General audits all of the subsidiaries... It is
interesting to compare this requirement with the Corpor-
ations Law, which does not require that a subsidiary
company auditor be the same as the parent company
auditor. Instead, the parent company auditor has a statu-
tory right to inspect the subsidiary's records... for the
purpose of expressing an opinion on the consolidated
accounts. The parent company auditor is not required to
separately report on the accounts of a subsidiary which are
audited by another auditor.?!

363 The CAC Bill relies on keeping the subsidiaries of
Commonwealth authorities and companies accountable through
the parent body. Any weakening of this nexus reduces the
chain of accountability from the subsidiary back to the
Parliament, particularly if the subsidiaries are established or
operate overseas. As expressed by the Auditor-General:

the basic principle is that it should be possible to report to
Parliament on the use of public power and public resources.
The use of subsidiaries as a way of escaping that should not
be allowed®

36¢ Given the importance of this accountability link, the
Committee believes Clauses 12 and 36 appropriately place
greater accountability requirements on the directors of public
authorities and companies than does the Corporations Law.

21 Independent Auditor, Submission, p. 816 (Vol. 1 of Submissions).

22 Auditor-General, T ipt, p. 426 (Canb 17 August 1994).
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Other Reporting Obligations
Interim Financial Statements (Clauses 13 and 37)

365 Clause 13 of the CAC Bill empowers the Finance
Minister to require particular Commonwealth authorities or a
class of Commonwealth authorities to prepare interim financial
statements. If prepared, the responsible Minister must table
them in Parliament.

366 Clause 37 gives the Finance Minister similar powers
in relation to wholly-owned Commonwealth companies.

367 A number of authorities and companies believe that
these clauses are unduly onerous. As the Australian Maritime
College (AMC) described;

To attempt to provide such reporting on a quarterly basis
would be expensive and very disruptive... [and] allow undue
interference in the detailed management of the College by
the Canberra bureaucracy, which would be inappropriate
and inefficient.2 :

368 The Committee does not believe that Clauses 13 and
37 are unduly onerous, especially as the Finance Minister can
request such information from some Commonwealth
authorities already. For example, the Finance Minister already
has the power to request financial information from GBEs
under the Accountability and Ministerial Oversight Arrange-
ments for Commonwealth GBEs? Furthermore, publicly
listed companies are required to provide interim financial
statements under the Australian Stock Exchange's listing rules.

369 Given that Clauses 13 and 37 require the Minister to
table interim financial statements in Parliament, the Commit-
tee believes Parliament should be confident that the state

23 AMC, Submission, p. 8187 (Vol. 2 of Submissions).

24 C ith Gover t, Accountability and Ministerial Oversight Arrangements
for Commonwealth Government Business Enterprisee, June 1993, principle 1(f). A list
of GBEs iz contained in Appendix 8.
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ments are accurate. Accordingly, the Committee supports the
suggestion made by the ANAO that interim financial state-
ments should be audited.?®

370 The Committee notes that in New Zealand, a similar
provision requiring interim financial statements to be audited,
has been deleted because of the expense of preparing fully
audited interim financial statements.® The Committee
believes that an appropriate compromise is to require interim
statements to be audited or reviewed by the Auditor-General.
This compromise has the advantage of being consistent with
recent amendments to Corporations Law requiring the interim
financial statements of companies that are disclosing entities
to be either audited or reviewed.” %

371 Recommendation 8

Clauses 13 and 37 of the Commonwealth Authorities and
Companies Bill 1994 should be amended to require interim
financial statements to be audited or reviewed by the
Auditor-General before tabling.

372 Two Commonwealth companies are concerned that
they may be forced to release commercially sensitive
information when interim financial statements are tabled in
Parliament under Clause 37(4).%

378 The Committee accepts that there may be cases
where it is inappropriate for information to be tabled in
Parliament. It seems likely, however, that any reports by the
Finance Minister for access to commercially sensitive
information would be made under Clauses 16 or 40, as there
is no requirement under these clauses for the information to
be tabled in Parliament.

25 ANAO, Submizgon, p. 8322 (Vol. 2 of Submissions).
26 New Zealand Public Finance Act 1989.
97 Items 41 & 42, of Schedule 1, Corporate Law Reform Act 1994.

The term ‘review’ is defined in AUP/RS1.

B

29  AsroSpace Technologies of Australi Submission, p. 8189 (Vol. 2 of Submissions);
Australian Defe Industries, Submission, p. 8120 (Vol. 1 of Submissions).
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874 Nevertheless, the Committee believes it appropriate,
however, that Commonwealth authorities and wholly-owned
companies are not required to provide any more information
under Clauses 13 and 37 than is required of public companies
under the FMOs for annual reports and Australian Stock
Exchange Listing rules for interim financial reports.

375 Recommendation 9

The Finance Minister’s Orders referred to in Clause 13(2)
and 37(2) of the Commonwealth Authorities and Companies
Bill 1994 (the CAC Bill) should be broadly consistent with
the Finance Minister's Orders prepared under Schedule 1
of the CAC Bill and Australian Stock Exchange Listing
Rules for interim financial reports.

Estimates of Receipts and Expenditure (Clauses 14 and 38)

376 Clause 14 of the CAC Bill requires the directors of
Commonwealth authorities, other than GBEs, to prepare
estimates of receipts and expenditure for each financial year,
and for any other periods directed by the responsible Minister.

377 Clause 38 places the same obligations on the directors
of wholly-owned Commonwealth companies.

378 The Audit Office of NSW believes that the use of the
word 'receipts' denotes a cash basis of accounting, and that the
words 'income’ or 'revenue', which are derived from the accrual
basis of accounting, should be used instead.®®

379 The purpose of the clauses is to enable the
Government to estimate the demands that will be placed on
the Commonwealth's annual appropriations from budget
dependent authorities and companies. It has been put to the

30 The Audit Office of NSW, Submission, p. S31 (Vol. 1 of Submissions).
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Committee that as the annual appropriation bills are calculat-
ed on a cash basis and, thus, so too should the estimates of
receipts and expenditure by budget dependent authorities and
companies.®! The Committee accepts this rationale.

Responsible Minister to be Notified of Significant Events
(Clauses 15 and 39)

380 Clause 15 of the CAC Bill requires the directors of a
Commonwealth authority to immediately give the responsible
Minister written particulars of a range of 'significant events'
proposed by the authority or any subsidiary.

381 The clause allows the Minister to give written
guidelines to the directors to enable them to judge whether a
proposal is significant or not.

382 Clause 39 places similar obligations on the directors
of wholly-owned Commonwealth companies.

383 A number of authorities and companies have argued
that the definition of the term 'significant' is unclear and
should be defined in the legislation.®? The Committee, how-
ever, believes that Clauses 15(2) & (3) and 39(2) & (3)
provide the Minister with the necessary flexibility to allow him
or her to clarify whether individual organisations should
consider proposals to be significant or not.

3.84 Another concern raised, was that the risk of confiden-
tial or commercially sensitive information being inappropriate-
ly released would be significantly increased in complying with
these clauses.®

31 See Auditor-General, Audit Report No. 18 of 1993-94, Aggregate Financial Statement
Propared by the Minister for Finance year ended 30 June 1993, AGPS, Canberra,
1993, p. 2.

32 National Library of Australia, Submission, p. 8125 (Vol. 1 of Submissions);
Commonwsalth Fund Management, Submission, pp. 8164 (Vol. 1 of Submissions);
ADI 1td, Submisgion, pp. 8120 (Vol. 1 of Submissions).

33 Australian Industry Development Corporation, Submission, p. 8111 (Vol. 1 of Submis-
sions); Grains R h & Develoy Corporation, Submission, p. 889 (Vol. 1 of
Submissions).
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385 The Committee believes that it is quite inappropriate
to propose that information on significant events should be
withheld from a Minister simply because of the risk of disclos-
ure. Publicly funded organisations should remain accountable
to the Government and through it, the taxpayer, at all times.
The Committee is confident that ministers will be conscious of
the sensitivity of 'commercial-in-confidence' information and
will treat the information accordingly.

386 'The Grains Council of Australia believes that it is
unreasonable for Clause 15 to require directors for
Commonwealth authorities to advise the responsible Minister
of the proposals of subsidiaries. The Council pointed out that
under the Corporations Law:

the board of the subsidiary would be responsible for the
activities of the subsidiary and would be responsible for
various requirements. [The CAC Bill] imposes upon the
parent not only the responsibility to report in relation to
the activities of the authority itself but also the subsidiary.
So it puts an extra responsibility on the directors of the
authority to be across both organisations which, as I say, is
quite distinct from the Corporations Law environmen t.

387 The Committee returns to the principle that all
Commonwealth authorities and companies must be responsible
to the appropriate Minister and ultimately the Parliament. The
most effective way of keeping subsidiaries accountable is
through their parent body. Given the importance of this
accountability link, the Committee believes it appropriate that
the directors of Commonwealth authorities and companies be
responsible for overseeing the 'significant' events of subsid-
iaries and reporting them to the Minister.

34 GCA, Transcript, p. 143 (Canberra, 26 July 19%4).
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388 On a related issue, the Australian Industry Develop-
ment Corporation expressed concern that the requirement for
directors to immediately provide details to the responsible
Minister of proposed significant activities of subsidiaries that
are publicly listed companies may put the directors in conflict
with Australian Stock Exchange Listing Rules.®

389 ‘This concern is also relevant to the application of
Clauses 15, 16, 39 and 40 of the CAC Bill.

390 Recommendation 10

The Department of Finance should ensure that there is no
conflict in the application of Clauses 15, 16, 33 & 40 of the
Commonwealth Authorities and Companies Bill 1994 and
the Australian Stock FExchange Listing Rules for
Commonwealth authorities and wholly-owned companies
that have publicly listed subsidiaries.

391 This recommendation may be most appropriately
implemented in the transitional legislation accompanying the
CAC Bill.

Keeping Responsible Minister Informed (Clauses 16 and 40)

392 Clause 16 requires the directors of a Commonwealth
authority to keep the Minister informed of the operation of the
authority and its subsidiaries and provide the responsible
Minister and Finance Minister with any reports, documents
and information they require.

393 Clause 40 places a similar obligation on the directors
of wholly-owned Commonwealth companies.

394 A number of Commonwealth authorities and com-
panies believe these clauses should be consistent with Corpo-
rations Law requirements.36 The Accounting Bodies specifically

35 AIDC, Submission, p. $107 (Vol. 1 of Submissions).

36 Australian Technology Group, Submission, pp. 852-3 (Vol. 1 of Submissions); Aero-
space Technologies of Australia, Submission, p. 8190 (Vol. 2 of Submissions); GCA,
Trenscript, p. 143 (Canberrs, 26 July 1994).

41



REVIEW OF FINANCIAL MANAGEMENT AND AUDIT LEGISLATION

urge that these clauses be consistent with Se;ctions 1001A and
1001B of the Corporations Law, dealing with continuous
disclosure.?’

395 The Department of Finance states that the purpose
of the clauses is simply to keep the Minister informed of the
operations of wholly owned Commonwealth entities for which
he or she is responsible to Parliament. Sections 1001A and
1001B of the Corporations Law apply specifically to entities
that have securities which are traded or offered for sale.®

396 The Committee accepts the explanation by the
Department of Finance and believes that the clauses are
acceptable in their current form.

Corporate Plan for GBE (Clauses 17 and 41)

397 Corporate plans are key elements in the Governme-
nt's accountability arrangements applying to GBEs. Clause 17
of the CAC Bill requires Commonwealth authorities that are
GBEs to prepare corporate plans at least annually. The Clause
lists a range of topics that must be covered in corporate plans.

398 Clause 41 places similar obligations on the directors
of wholly-owned Commonwealth companies that are GBEs.

399 Clauses 17(3) and 41(3) state that corporate plans
must cover a period of at least 3 years and not more than 5
years. The Accounting Bodies and the ANAO recommend that
the five year limit be deleted as it places an unnecessary
restriction on long term planning by GBEs.*

3.1060 The Department of Finance argues that the five year
plan is not designed to limit long term planning by GBEs and
that, in any event, the Minister can ask for longer term
projections under Clauses 16(b), 16(c), 40(b) and 40(c).

37 The A ting Bodies, Submission, p. $167 (Vol. 1 of Submissions).

38 DoF, Submission, p. 8336 (Vol. 2 of Submissions).

39 The Accounting Bodies, Submission, p. 8167 (Vol. 1 of SBubmissions); ANAO, Submis-
sion, p. 8323 (Vol. 2 of Submissions).
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3101 The Committee acknowledges these points, but
considers that there is no compelling reason to legislate for a
five year upper limit on corporate plans.

3102 Recommendation 11

The restrictions in Clauses 17(3) and 41(3) of the
Commonwealth Authorities and Companies Bill 1994 that
require corporate plans for Government Business Enterpris-
s to cover a period of no more than five years should be
removed. ‘

Banking, Investment Etc.
Banking and Investment (Clauses 18 and 19)

3.103 Clause 18 of the CAC Bill requires Commonwealth
authorities which are not GBEs or Statutory Marketing
Authorities (SMAs) to pay all moneys received into an ap-
proved bank. Surplus moneys can be invested in a range of
specified ways.

3.104 Clause 19 of the CAC Bill is essentially similar to
Clause 18, but applies to Commonwealth authorities which are
GBEs or SMAs. Clause 19, however, allows GBEs and SMAs
greater latitude in how they invest surplus money. Clause
19(3)(d) allows them to invest in any manner 'that is consis-
tent with sound commercial practice'.

3105 The Australian National University (ANU) and the
FAC believe that Clause 18 should be less restrictive and that
authorities which are not GBEs or SMAs should also be able
to invest in a manner 'consistent with sound commercial

practice' 4

3106 Not all Commonwealth authorities agree, and one
GBE, the Snowy Mountains Hydro-Electric Authority, com-
mented that:

40 FAC, Submission, p. 222 (Vol. 2 of Submissions); ANU, Submission, pp. 8300 & 309
(Vol. 2 of Submissions).
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It could be argued that the breadth of the investment power
conferred by [Clause 19(3)(d)] may be seen as being at odds
with the objective of fostering greater public accountabili-
£y

3107 The Committee accepts that GBEs and SMAs have
been categorised as such by the Government so that they are
at arms length from day to day government oversight. How-
ever, Commonwealth authorities that are not GBEs or SMAs
are not so commercially orientated and should be required to
invest surplus public money conservatively. This appears
prudent, particularly in light of the recent poor investment
records of some State public entities.

Conductof Executive Officers: Obliga-
tions

Directors Must Disclose Pecuniary Interests (Clause 21)

3.108 Clause 21 of the CAC Bill requires a director of a
Commonwealth authority to disclose whether he or she has a
‘direct or indirect pecuniary interest' in any matter being
considered by his or her Board.

3109 The Committee considers that the word 'pecuniary’
unnecessarily restricts the disclosure requirements of directors.
It limits disclosure to those of a financial nature only and does
not take into account non-financial interests, such as the
ability to grant patronage. The Committee believes that the
phrase 'direct or indirect pecuniary interest' could be more
appropriately replaced with the broader expression 'material
personal interest', as used in Section 232(A)(1) of the Corpora-
tions Law.

41 Snowy Mountains Hydro-Electric Authority, Submission, p. 36 (Vol. 1 of Submissione).
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8110 Recommendation 12

The words 'direct or indirect pecuniary interest’ be deleted
from Clause 21 of the Commonwealth Authorities and
Companies Bill 1994 and replaced with the words ‘'material
personal interest'.

Executive Officers Must Act Honestly etc. (Clause 22)

3.111 Clause 22(1) of the CAC Bill requires an executive
officer of & Commonwealth authority to act honestly at all
times in the exercise of his or her powers and the discharge of
his or her duties. Clause 22(2) states that:

An executive officer of a Commonwealth authority must at
all times exercise a reasonable degree of care and diligence
in the exercise of his or her powers and the discharge of his
or her duties.

3112 Clause 22(2) is modelled on the pre-1993 wording of
Section 232(4) of the Corporations Law, which was amended,
with effect from 1 February 1993, to state:

an officer of a corporation must exercise the degree of care
and diligence that a reasonable person in a like position in
a corporation would exercise in the corporation's circum-
stances.*?

8.113 Two concerns have been raised about the difference
in wording between the CAC Bill and the Corporations Law.

3114 The first concern is that Section 232(4) of the
Corporations Law now implies that, under certain circum-
stances, a director could claim that his or her conduct could be
excused, whilst Clause 22(2) of the CAC Bill does not.*3 This
issue is discussed in greater detail below under the heading
Conduct of Executive Officers: Penalties.

42 & 1), Corpaorate Law Raform Act 1992

43 Research and Development Corporations and Councils, Transcript, pp. 158-59
(Canberra, 26 July 1934); CSIRO, Submission, pp. 865-6 (Vol. 1 of Submissions).
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3.115 The second concern is that many of the directors on
the Boards of Commonwealth authorities also serve as
directors of Corporations Law companies. CSIRO believes that
the differences between Clause 22(2) of the CAC Bill and
Section 232(4) of the Corporations Law will lead to unneces-
sary confusion as to the differing responsibilities facing
directors. As CSIRO pointed out:

We are trying to point out that that has the potential to
lead to ambiguity. The last thing one wants in a piece of
legislation is any ambiguity or room for question over what
the standard actually is**

3.116 The Department of Finance counters that, in practice,
Clause 22(2) of the CAC Bill and Section 232(4) of the Corpor-
ations Law will be interpreted by the Courts in a similar way,
especially as the Explanatory Memorandum for the CAC Bill
states that Clause 22 is similar in principle to the correspond-
ing provision in Section 232.4°

3.117 Nonetheless, the Committee accepts the argument
that if the Courts are expected to interpret Clause 22(2) of the
CAC Bill and Section 232(4) of the Corporations Law in a
similar way, then the words used in each should also be
similar.

3118 Recommendation 13

Clause 22(2) of the Commonwealth Authorities and Com-
panies Bill 1994 should be amended to conform more
closely with the amendments made to Section 232(4) of the
Corporations Law by the Corporate Law Reform Act 1992.

44 CSIRO, Transcript, p. 215 (Canberra, 27 July 1994).

45 DoF, Transcript, pp. 380-381 (Canberra, 17 August 1994); CAC Bill 1994, Explanatory
Memorandum, p. 8.
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Improper Use of Inside Information or Position (Clause 23)

8119 Clause 23 of the CAC Bill prohibits an executive
officer, or former executive officer from making improper use
of ingide information or of his or her position in order to gain
personal advantage (Clause 23(1)(a)) or cause detriment to the
authority (Clause 23(1)(b)). ’

3120 The Department of Communications and the Arts
points out that this clause will have implications for Depart-
mental officers who are appointed as non-executive directors
of Commonwealth authorities within their portfolio and who,
in the course of their normal departmental duties, disclose
information acquired as a director. In particular, conflict could
arise where Government policy is being developed which is
inconsistent with the commercial interests of a statutory
authority.4®

3121 The Committee accepts this concern and believes that
the Bill should allow a defence in such situations. It is import-
ant, however, the defence should only apply for
Commonwealth officers in this situation under Clause 23(1)(b)
and not Clause 23(1)(a).

3122 Recommendation j4

Clause 23 of the Commonwealth Authorities and Com-
panies Bill 1994 should be amended to provide a defence
from the operation of Clause 23(1)(b) for any
Commonwealth officer who is acting in the normal course
of his or her duties.

Conductof Executive Officers: Penal-
ties

3123 The penalty regime applying to executive officers of
Commonwealth authorities who either fail to act honestly or
made improper use of inside information is described in
Clauses 22, 23 and 24 of the CAC Bill.

46 Department of Communications and the Arts, Transcript, p. 296 (Canberra, 8 August
1994); Submission, pp. 8278-79 (Vol. 2 of Submissions).

47
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FEVEWOFFNANGALMAMMANDAUDITLEG&ATION

. 3.1'24 The maximum penalty for contravening Clause 22
with intent to deceive or defraud is 5 years imprisonment. In

any other case a maximum penalty of 50 penalty units ap-
plies.?’

' 3..125 The maximum penalty for contravening Clause 23 is
imprisonment for five years.

3.126 Further penalties can apply, however, for a breach of
Clauses 22 or 23. Under Clause 24 of the CAC Bill, an exec-
utive officer who contravenes Clauses 22 or 23 may be re-
quired by a Court to pay compensation to the authority as well
as receive a penalty. Furthermore, he or she may be liable to
pay the authority an amount equal to any profit he or she
gained, or the loss or damage to the authority. This liability
applies whether or not the person has been convicted of an
offence in respect of the contravention.

3127 Many Commonwealth authorities have expressed
concern that the penalty provisions of Clauses 22 and 23 are
u.xconsist.ent with the penalty regime in the current Corpora-
t?ons Law, but instead reflect an earlier version of Corpora-
tions Law. The Corporations Law Reform Act 1992introduced
civil penalties for cases where there is no criminal intent, so
that there is now both a criminal and civil penalty regime.
This duality is not reflected in the CAC Bill.

3128 As the Department of Communications and the Arts
explained:

There .would not appear to be any reason in principle why
the directors of Commonwealth authorities should be
treated any differently than the directors of Commonwealth

companies where they have breached common statutory
duties.*®

47 2 4AA, of the Crimos Act 1914 sets the value of a My uni Ity unit i
currently equal to $100. y ait- One p it

48 De ¢ S .
do]:;'.\‘.men of Communications and the Arts, Submission, p. 8276 (Vol. 2 of Submis-

3129 Aside from the principle of consistency, others were
concerned that the CAC Bill does not allow relief in the
absence of criminal intent. The Research and Development
Corporations and Councils commented:

The most important point is that there does not appear to
be written into the bill a provision for relief so that under
certain circumstances directors could claim that their
conduct could be excused*®

3130 A related concern is that the penalties are unduly
harsh because of the stigma of having a criminal conviction, as
CSIRO described:

It is the use of a criminal sanction that is the concern. A
criminal sanction has certain connotations and effectson an
individual... and all of the normal notions that go with any
sort of criminal conviction. It is the inconsistency between
the public and private sector that is difficult to under-

stand.”

3.131 Tt should be pointed out that, while the CAC Bill
makes the contravention of a number of clauses a criminal
offence, the standard of proof is also higher ('beyond reason-
able doubt!) than that required for the equivalent civil offences
under the Corporations Law (on the balance of probabilities’).
In addition, the maximum fines for criminal offences under the
Corporations Law are imprisonment and/or a fine up to
$200 000 while they are imprisonment and/or a fine of $30 000
under the CAC Bill. Moreover, under the Corporations Law,
executive officers are also liable to pay compensation. In
summary, it would be harder for the Crown to secure a
conviction under the penalty regime proposed in the CAC Bill,
and the penalties themselves are less stringent under the CAC
Bill than the Corporations Law.

49 RDCC, Transcript, p. 168 (Canberre, 26 July 1984).

50 CSIRO, Transcript, p. 221 (Canberra, 27 July 1984).
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Defence of a Criminal Regime

3132 The Department of Finance has defended the penalty
regime of the CAC Bill on the following grounds:

. criminal penalties are considered more appropriate,
given the high level of trust expected from people in
public office;

. criminal penalties are imposed for similar offences in
the FMA Bill;
. the complexity of the Corporations Law provisions

and their links with other parts of that law, makes it
uncertain whether they can be translated into the
CAC Bill without changing their intended effect; and

. the public sector controls over the appointments of
directors makes it less likely that the provisions will
need to be applied.®*

3.133 The Committee is aware of the trend in the private
sector towards Boards being filled by professionals skilled in
financial management, as non-financial experts become
reluctant to accept the more onerous obligations being placed
on directors. The Committee believes it desirable that the
Boards of Commonwealth authorities (and companies) should
contain a mix of financial experts and community representa-
tives with relevant, although not necessarily, financial exper-
tise.

3.13¢ 1t is important that the penalty regime for executive
officers in the CAC Bill should not discourage appropriate
people from sitting on the Boards of Commonwealth
authorities. But, on the other hand, it should also reflect the
high standard of duty and care that Parliament expects of
people undertaking a public duty.

3.135 Accordingly, the Committee has concluded that
although the criminal penalty regime in the CAC Bill is
appropriate, the Bill should allow the Courts the power to

51 DoF, Submission, p. 3339 (Vol. 2 of Submissions).
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provide some form of relief from prosecution in circumstances
where there are extenuating circumstances. Such provision
would be along the lines of Sections 1317JA of the Corpora-
tions Law.

313 Recommendation 15

Clauses 22, 23 and 24 of the Commonwealth Authorities
and Companies Bill 1994 (the CAC Bill) be amended to
include a provision allowing some relief in cases where
there are extenuating circumsiances. The Committee
believes that the provisions in the CAC Bill should be
broadly consistent with those in Section 1317JA of the
Corporations Law.

CAC Bill Investigator

8.137 The Committee notes that there is no Commonwealth
entity to investigate complaints about possible breaches of the
CAC Bill, in the way that the ASC's Investigations branches
prepare briefs for the Director of Public Prosecutions on
possible breaches of the Corporations Law.

3.138 The Committee is loathe to suggest establishment of
another regulatory agency, but believes that there needs to be
a central agency to which complaints about possible breaches
of the CAC Bill can be brought. Accordingly, the Committee
believes that the possibility of the investigations branches of
the ASC being authorised to investigate possible breaches of
the CAC Bill should be considered by the Government. Such
an arrangement could be an interim measure until a more
appropriate solution was found.

3.139 The Committee is aware of the potential conflict of
interest that could arise if a complaint was raised against the
ASC as a Commonwealth authority under the CAC Bill. If such
a situation arose, any necessary investigation could be con-
ducted by the Attorney-General's Department.

51
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3140 Recommendation 16

The Department of Finance should liaise with the Attorney-
General's Department to investigate the possibility of the
investigations branches of the Ausiralian Securities
Commission being authorised to investigate alleged breach-
es of the Commonwealth Authorities and Companies Bill
1994

Miscellaneous Provisions

Compliance with General Policies of the Government (Clauses
28 and 42)

3.141 Clause 28 of the CAC Bill empowers the responsible
Minister to notify the directors of a Commonwealth authority
of general policies of the Commonwealth Government that are
to apply to the authority.

3.142 Clause 42 applies in similar fashion to wholly-owned
Commonwealth companies.

3.143 Several authorities and companies have expressed
concern that the Clause is too 'open ended' and that compli-
ance may force directors to conduct activities inconsistent with
the objectives of the authority or company.>?

3.144 The Explanatory Memorandum for the CAC Bill
explains that the clause is intended to cover such situations as
trade contact with foreign countries or equal employment
opportunity policy. Furthermore, the Explanatory Memoran-
dum states that 'such policies cannot be in conflict with any
statutory obligations of an authority'®

52 ADI Ltd, Submission, p. 8121 (Vol. 1 of Submissions); ANU, Submission, p. 8301 (Vol.
2 of Submissions); Grains R h and Development Corporations and C
Submiggion, p. 889 (Vol. 1 of Submizsions).

53 CAC Bill, Explanatory Memorandum, p. 9.
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3.145 The ABC and the Special Broadcasting Service (SBS)
were both 'deeply concerned' about the threat of this clause to
their editorial and programming independence.’* The Depart-
ment of Finance has advised the Committee, at one of its
public hearings, that the consequential amendments legislation
will make it ‘abundantly clear that Clause 28 cannot affect the
editorial policy and independence of the ABC. A similar
amendment will be included in the SBS Act'.%

3.14¢ The Committee accepts that Clause 28 will not open
a window for the Government to compromise the independence
of individual authorities and companies.

Audit Committee (Clauses 32 and 43)

3.147 Clause 32 of the CAC Bill requires the directors of a
Commonwealth authority to establish an audit committee.
Clause 32(2) states that the audit committee must be consti-
tuted in accordance with 'the regulations’.

3.148 Clause 43 of the CAC Bill places an identical require-
ment on the directors of wholly-owned Commonwealth
companies.

3.149 The National Standards Commission has argued, that
the establishment of an audit committee should be discretion-
ary rather than mandatory.%

3.150 The Committee accepts that directors of authorities
are responsible for the management of their authority or
company. However, the directors are also responsible for the
expenditure of public moneys. The Committee believes that

54 SBS, Submission, pp. 824-25 (Vol. 1 of Submissions); ABC, Submission, pp. 8133 &
135 (Vol. 1 of Submissions).

55 DoF, Submission, p. 3340 (Vol. 2 of Submissions), Transcripe, p. 384 (Canberra,
17 August 1994).

56 National Standards Commission, Submission, p. 844 (Vol. 1 of Submissions).
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taxpayers, as 'non-voluntary shareholders', have the right to
expect the extra safeguard of an audit committee within
Commonwealth authorities and wholly-owned Commonwealth
companies,

3151 The Accounting Bodies have submitted that the
regulation to be made under Clause 32(2) should 'outlire the
appropriate structure and mandate of the audit committee to
ensure it operates effectively'.’” The Committee accepts the
best practice standards referred to by The Accounting Bodies,
including that an audit committee should have a majority of
non-executive directors and be chaired by a non-executive
director, in those cases where authorities and companies have
enough non-executive Board members. The standards referred
to by The Accounting Bodies are derived from the Statement
of Auditing Practice AUP31: 'Audit Committees’ and the
Australian Society of Certified Practising Accountants publica-
tion Audit Committeess: A Working Guide.

3152 Recommendation 17

The regulations to be established under Clause 32(2) of the
Commonwealth Authorities and Companies Bill 1994
should give consideration to the Statement of Auditing
Practice AUP3I: 'Audit Committees'.

Reporting and Other Obligations for
Commonwealth Companies

Annual Report and Related Obligations (Clause 35)

8.153 Clause 35 requires Commonwealth companies (wholly
and partially owned) to provide the responsible Minister with
a copy of their annual report and or annual general meeting
decuments. The Minister must cause the documents to be
tabled in Parliament.

57 The Accounting Bodies, Submission, p. 8168 (Vol. 1 of Submissions).
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8.164 Clause 35(1) requires a Commonwealth company to
provide the responsible Minister with the annual general
meeting documents of the Company ‘at least 14 days. before
each annual general meeting (AGM)'. Clause 35(4) requires tl.le
responsible Minister to table the AGM documents in
Parliament 'as soon as practicable’.

3.155 The Commonwealth Bank has pointed out that, in
the case of a Commonwealth company not wholly-owned by
the Commonwealth, a Minister could pre-empt consideration
of the AGM documents by all shareholders at the AGM m
complying with Clause 35(4) and tabling the documents in
Parliament before the AGM.™

3156 In practice, this is unlikely to be a significant i.ssue
for publicly listed companies as AGM documents are widely
distributed before AGMs. However, the issue is more relevant
for partially owned companies that are not publicly listed, fsuch
as Qantas, which might not wish AGM documents widely
published before AGMs.

3157 Recommendation 18

Clause 35(4) of the Commonweslth Authorities and Com-
panies Bill 1994 should be amended so that, in the case of
a Commonwealth company that is not wholly-owned by the
Commonwealth, the responsible Minister is required to
table annual general meeting documents in Parliament ‘as
soon as practicable after the annual general meeting'.

Cther Reporting Obligations

3.158 Clauses 37 to 41 detail other reporting obligations for
wholly-owned Commonwealth companies. Most issues of
relevance to these clauses have already been discussed above
in relation to the equivalent provisions affecting
Commonwealth authorities.

68 CBA, Submission, p. 520 (Vol. 1 of Submissions).
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3.169 Several commentators have noted that Clauses 37 to
41 do not apply to Commonwealth companies that are not
wholly-owned by the Commonwealth. This is because the
Commonwealth cannot impose additional accountability
requirements on partially-owned Commonwealth companies
because of the need to ensure that the rights of minority
shareholders are not oppressed.

3.160 The Committee accepts that special accountability
requirements for Commonwealth companies which are not
wholly-owned by the Commonwealth can be more appropriate-
ly put in place through the memoranda and articles of the
companies concerned and/or through special shareholder
agreements.

THE AUDITOR-GENERAL BILL
1994

Introduction
Outline of the Auditor-General Bill 1994

41 The AG Bill defines the powers, functions and role of
the Commonwealth Auditor-General. The AG Bill complements
the FMA and CAC Bills and there are a number of cross
references between them.

42 As with the other two Bills, the AG Bill begins in
Parts 1 and 2 with a preamble and list of definitions. Part 3
creates the Office of the Auditor-General and Schedule 1
details his or her appointment, remuneration and removal
from office.

43  Part 4 of the AG Bill lists the Auditor-General's main
functions and powers. His or her functions include auditing the
financial statements of all Commonwealth agencies,
authorities, companies and any relevant subsidiaries. The
Auditor-General is also empowered to conduct performance
audits of Commonwealth agencies, authorities; companies and
subsidiaries, with the exception of those that are GBEs. The
Auditor-General has a limited mandate to conduct performance
audits of GBEs and this issue is discussed in greater detail
below.

44 Part 5 details the Auditor-General's wide powers to
obtain information and access premises, and details penalties
for those who hinder his activities.

45 Part 6 establishes the ANAO as a statutory agency
and clarifies staff terms and conditions.
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4.6  Part 7 creates the position of Independent Auditor to
audit the ANAO and details his or her functions and powers.
Schedule 2 of the Bill outlines the method of appointing,
remunerating and removing the Independent Auditor.

JCPA Support for the AG Bill

4.7 The JCPA welcomes the introduction of the AG Bill
and supports the principles behind the legislation. In particu-
lar, the Committee welcomes the fact that the Auditor-General
has been given an unambiguous mandate to audit the financial
statements of all Commonwealth entities and almost as
extensive a mandate to conduct performance audits. The
decision to establish the ANAO as a statutory agency is also a
positive step.

48 However, the Committee has reservations about
several aspects of the AG Bill. The main concerns focus around
the way in which the Bill:

. restricts the Auditor-General's mandate to conduct
performance audits of GBEs;

. makes no provision for the Auditor-General to set the
terms and conditions of ANAO staff; and

. does not explicitly provide Parliament with a role in
the establishment of the ANAO's work priorities and
annual estimates.

This last issue is explored in greater detail in the following
chapter.

49 The remainder of this chapter examines those clauses
of the AG Bill that have caused most comment.
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Statement Audit Mandate
Statement Audits: Commonwealth Agencies (Clause 9)

410 Clause9 of the AG Bill states that the Auditor-Gener-
al's functions include auditing the financial statements of
Commonwealth agencies. Clauses 10 and 11 state that the
Auditor-General's functions include auditing financial state-
ments or reports of Commonwealth authorities, their subsid-
iaries, and Commonwealth companies and their subsidiaries
respectively. The direction to conduct these audits is given in
Clauses 50 and 58 of the FMA Bill and Clauses 9, 12, 35 and
36 and 36 of the CAC Bill.

4.11 The ANAO has recommended that Clause 9 should
also state that the Auditor-General's functions include auditing
the Finance Minister's annual financial statement under
Clause 57 of the FMA Bill.!

4.12 The Committee notes that Clause 57 of the FMA Bill
already requires the Auditor-General to 'prepare an audit
report in accordance with the regulations' for the Finance
Minister's annual financial statements. Accordingly, the
Committee believes it unnecessary to incorporate this function
in Clause 9 of the AG Bill.

4.18 The ANAO recommends that Clause 9 be amended to
state that the Auditor-General should audit the financial
statements and reports of Agencies, to be consistent with
Clauses 10 and 11.2 '

4.14 Some subsidiaries of Commonwealth authorities and
companies are not required to prepare financial statements in
the formal sense and prepare financial reports' only. Clauses
10 and 11 of the AG Bill are phrased to encompass these
reports as well as formal financial statements. However, all
Commonwealth agencies are required to prepare financial
statements only and, thus, there is no need to include the
requirement to audit the reports of agencies in Clause 9.

1 ANAO, Submission, p. 8320 (Vol. 2 of Submissions).

2 ANAO, Submisgion, p. 8320 (Vol. 2 of Submissions).
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Statement Audits: Commonwealth Autboritie;s and Companies
(Clauses 10 & 11)

415 ADI Ltd is a Commonwealth company whose finan-
cial statements are currently jointly audited by the Auditor-
General and Price Waterhouse, a private sector accounting
firm. The Managing Director of ADI Ltd, Mr Ken Harris,
argues that the arrangement works very well and should be
sanctioned by the new legislation:

We have never argued that the company's accounts should
not be subject to audit by the Auditor-General. Quite the
opposite. We have welcomed the joint audit arrangements
we have had right from the beginning. If you look at our
accounts for each year of our life you will see they are
signed off by both. We do not have any difficulty whatso-
ever in having the Auditor-General sign off on the accounts.
We do say, however, that as a company in the marketplace,
in looking at our accounts and judging the performance of
the company, we would want to see the signature of one of
the big six audit firms. We are happy for the Auditor-
General to do his work but the joint audit arrangements
suit us best and I think they have worked well for the
government too.®

4.16 A joint audit is an audit that is jointly 'signed off' by
a private sector auditor and the Auditor-General, with both
taking responsibility for the audit. The Auditor-General, in the
past, has entered into joint audit arrangements with a small
number of Commonwealth entities.* Joint audits are distin-
guished from the more common form of cooperation between
the ANAO and the private sector whereby the Auditor-Genera-
I's signs off accounts that have been audited on his, or her,
behalf by private sector contractors.

8 ADILid, Transcript, p. 349 (Canberra, 17 August 1994).

4 Qantes Airways Limited, ATDC, and ADI Ltd. The ANAO also used to conduct joint
audits of CSL Limited.
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417 As a matter of principle, the Committee believes that
the Auditor-General should have the mandate to audit the
financial statements of all Commonwealth entities. As the
Auditor-General stated:

the Parliament [has] a right to have its auditor involved
because public power and public resources [are] being
involved.®

418 A concomitant obligation is for the Auditor-General
to take sole responsibility for 'signing off all audits.

419 In practice of course, the Auditor-General is likely to
continue to use private sector contract auditors to alleviate the
ANAO's end of financial year work load and provide specialist
expertise this is a practice that the Committee endorses. It is
important to note, however, that in these situations the
Auditor-General should continue to take sole responsibility for
the audits.

Audit Fees for Statement Audits (Clause 12)

420 Clause 12 of the AG Bill requires Commonwealth
authorities, & their subsidiaries, and Commonwealth com-
panies, & their subsidiaries, to pay audit fees for financial
statement audits.

421 Commonwealth agencies, on the other hand, receive
supplementary funding from the CRF to pay audit fees. The

- ANAO's annual budget is calculated as equal to the sum of the

supplementary funds. Plus an additional amount to cover the
cost of performance audits and is paid out of the CRF to the
ANAO in advance. When an agency has been audited, it pays
its audit appropriation to the ANAO which reimburses the
CRF.

5 ANAO, Transcript, p. 414 (Canberra, 17 August 1994).
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422 This Clause raises the wider issue of who should pay
audit fees. The Auditor-General has argued that Parliament,
as the ultimate Audit Office client, should pay for all audits,
rather than the auditees, stating:

the overriding principle is that the Auditor-General, in the
final analysis, reports to and is responsible to Parliament.
In this light, if the user-pays system is to prevall, audit fees
should be paid by the Parliament.’

423 1t has been put to the Committee that there is a
practical difficulty with this approach. Parliament authorises
the Executive to spend money, but does not have money itself.
For Parliament to pay audit fees, it would have to authorise
the Executive to give Parliament money from the CRF to give
back to the ANAO. As one Department of Finance official
argued, the existing payment system is more practical:

it seems to me that it becomes less of a question whether
that money is paid direct to the Audit Office through a
parliamentary appropriation or through a much more
efficient mechanism whereby it can take in the fee receipts
direct. That would be 8 much more responsive mechanism
than, say the parliamentary appropriation system...”

424 TheCommittee acknowledges the important principle
of user-pays espoused by the ANAO and realises the import-
ance of making the ANAO as immune as possible from any
unnecessary financial constraints imposed by the Executive.
However, the Committee also accepts the practical consider-
ations raised by the Department of Finance.

425 In a media release of 20 June 1994, the Minister for
Finance indicated that:

6 Auditor-Gensral, Audit Roport No. 43 of 1993-54, pp. 21-22.

7  DoF, Transcript, p. 387 (Canberra, 17 August 1994).
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the issues of charging for departmental financial statements
and fee retention by the Audit Office were matters that the
Audit Committee of Parliament might wish to consider’.”

426 The Committee believes that this issue requires
greater examination and could be more appropriately con-
sidered by an audit committee of Parliament. Accordingly, the
JCPA will defer comment on the issue.

427 What is even more important than the method of
payment to the ANAQ, is the level of input that Parliament
can have in determining the actual amount. For this reason,
the Committee welcomes the Government's decision to
establish an audit committee of Parliament which will, inter
alia, consider the appropriations of the ANAO as well as the
method of payment. The functions of the audit committee and
its possible composition are discussed in greater detail in the
following chapter.

Performance Audit Mandate (Clauses
13,14,15 & 18)

428 Clause 13 of the AG Bill authorises the Auditor-
General to conduct a performance audit of & Commonwealth
agency 'at any time'. Clauses 14 and 15 allow the Auditor-Gen-
eral to conduct performance audits of Commonwealth
authorities and companies respectively, and their subsidiaries,
'at any' time. Clause 18 allows the Auditor-General to enter
into an arrangement with ‘any person or body' to, inter alia,
conduct a performance audit of that person or body.

429 However, Clauses 14 and 15 only allow the Auditor-
General to conduct performance audits of Commonwealth
authorities that are GBEs or Commonwealth companies that
are GBEs at the request of both Houses of Parliament by
resolution or of the responsible Minister.

8  Minister for Finance, the Hon Kim Beazley MP, Media Raloase, 21/94, Canberra,
20 June 1994, p. 2.
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490 As the Department of Finance explained:

The government decided to exclude GBEs on the basis that
under its GBE reforms the emphasis is on the bottom line.
Boards are accountable for their performance to ministers.
The government felt that having performance audits
undertaken in that sort of environment would do little in
the way of adding to the performance of the GBEs. For that
reason it excluded GBEs.?

431 'This argument is supported in several other submis-
sions.’® Furthermore, under Clause 18, the managers of a
GBE would be free to enter into an arrangement for the
Auditor-General to conduct a performance audit of their GBE
without needing to seek the approval of the responsible
Minister or Parliament.

432 'The Government has argued that the performance of
GBEs is also monitored under agreements with the States,
whereby selected data on GBEs is compiled and published
annually by the Commonwealth/State Steering Committee on
National Performance Monitoring of Government Trading
Enterprises. The objective of the Steering Committee is the
establishment of an agreed national performance monitoring
framework.!!

433 However, the Accounting Bodies argue that while
GBEs may be accountable to their Minister under this propo-
sal, they are not accountable to their ‘shareholders' -the public:

Entities that use or manage public resources must be held
accountable to the public. Unlike shareholders of 8 company
in the private sector, the ultimate owner of a GBE, being
the public, cannot withdraw their funds at any time if

9 DoF, Tr ipt, p. 56 (Canberra, 7 July 1994).

10 Coopers & Lybrand, Submissian, p. 383 (Vol. 1 of Submissions); Asroepace Technolo-
gies of Australia, Submiszion, p. 8190 (Vol. 2 of Submissions).

11 Minister for Finance, Government Response to Audit Report No. 43, p. 2.
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dissatisfied with management's performance. Therefore an
alternative mechanism to protect the public interest is re-
quired. One such mechanism is an audit by the Auditor-
General..."?

434 The Auditor-General, however, argues from another
perspective, maintaining that Parliament has a right to oversee
the expenditure of all public money:

No matter how commercial these [GBEs] may be, they owe
their existence to the Parliament... Under the proposed
provisions of the Auditor-General Bill, the Parliament has
diminished access to information about their operations and
activities...”

and that:

The Auditor-General is not the important equation in this.
The principle is parliament's right to know, not the Audi-
tor-General's. The Auditor-General's office is merely a
mechanism which works for ... [Parliament] to expose facts
that otherwise would not be exposed.’

435 Professor Finn of the ANU agreed:

In form the GBE exception is a limitation on the powers of
the Auditor-General, In substance it is a limitation on
Parliament itself.®

4.36 The Committee accepts that generally GBEs should
operate at arms length from the Government and the
Parliament, and that a GBE's performance should be judged on
its capacity to achieve results in a commercial environment.
Nevertheless, the Committee believes that Parliament has a
right to be informed of the activities of all Commonwealth
entities, including GBEs.

12 The Accounting Bodies, Submission, p. $158 (Vol. 1 of Submissions)
13 Auditor-General, Audit Repart No. 43 of 1993-84, p. 8.
14 ANAO, Transcript, p. 108 (Canberra, 8 July 1994).

16 ANU, Finn, Submission, p. 8211 (Vol. 2 of Submissions)
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4.37 The Bill, as proposed, represents a limitation on the
Parliament's capacity to make informed assessments about the
efficiency with which taxpayers money is being used by GBEs.

4.38 Although the Bill allows Parliament to request a
performance audit of a GBE, the proposed mechanism (which
requires a resolution of both Houses) is cumbersome, time
consuming and potentially impractical. The Committee believes
that a more efficient way of ensuring Parliament's right to
know about the activities of a8 GBE would be to allow an audit
committee of Parliament to request the Auditor-General to
conduct a performance audit of a GBE.

4.39 The Committee expects that this power would be
exercised only rarely and after consultation with all parties
involved. Furthermore, the highest priority for GBE perform-
ance audits would be those entities furthest from the discipline
of the market. '

440 Recommendation 19

Clause 14(2) of the Auditor-General Bill 1994 should be
amended to state that the Auditor-General may conduct a
performance audit of 8 Commonwealth authority that is a
GBE, or of any of its subsidiaries, if:

(a)  both Houses of the Parliament, by resolution, request
the audit; or

(b)  the responsible Minister requests the audit; or

(c) an audit committee of Parliament requests the audit.

441 Recommendation 20

Clause 15(2) of the Auditor-General Bill 1994 should be
amended to state that the Auditor-General may conduct a
performance audit of a Commonwealth company that is a
GBE, or of any of its subsidiaries, if:

(a)  both Houses of the Parliament, Dy resolution, request
the audit; or

(b)  the responsible Minister requests the audit; or

(c)  an audit committee of Parliament requests the audit.
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Auditees Comments on Proposed Report (Clause 17)

442 Clauses 17(1) and 17(2) of the AG Bill require the
Auditor-General to give a proposed performance audit report
to the agency being audited. Under Claus? 17(4), the agency
may provide the Auditor-General with ertt.EI'l comments on
the draft report, within 28 days after receiving the report,
which the Auditor-General must consider in his final report.

443 Clause 17(3) allows the Auditor-General to give a
copy of a report of a general performance audit ‘under Claus'e
16 to 'any person or body who, in the Auditor-General's
opinion, has a special interest in the report'. Clause 16' allows
the Auditor-General to conduct a performance audit of a
particular aspect of the operations of the whole or part of the
Commonwealth public sector.

444 The Auditor-General has argued that he should be
allowed to show all draft performance audits to anybod}t who,
in the Auditor-General's opinion, has a special interest in the

1'eport.16

445 The Committee supports this recommendation,
believing that any individual or entity referred to in a. p?rform-
ance audit should be able to review the report before it is made

public.

446 Recommendation 21

Clause 17(3) of the Auditor-General Bill 1994 should be
amended to authorise the Auditor-General to show a
proposed report on an audit conducted under Claus?s 13,
14, 15 and 16 of the Bill to any person or body who, in the
Auditor-General's opinion, has a special interest in the
report.

16 ANAO, Submission, p. 8238 (Vol. 2 of Submissions).



REVIEW OF FINANCIAL MANAGEMENT AND AUDIT LEGISLATION

Miscellaneous Powers and Functiong
Auditing Standards (Clause 21(1))

447 Clause 21(1) of the AG Bill requires the Auditor-Gen-
eral to set auditing standards for, inter alia, financial state-
ment and performance audits.

448 The Accounting Bodies believe that Clause 21(1)
should be amended to require the Auditor-General's auditing
standards to comply, at a minimum, with the accounting
profession's Statement of Auditing Standards (AUS) and State-
ments of Auditing Practice (AUP).*”

449 As has been mentioned in Chapter 2, the Committee
does not believe it appropriate for the Commonwealth to
abrogate its right to set its own standards. Accordingly, the
Committee believes that Clause 21(1) be retained in its present
form.

Breaches of Auditing Standards (Clause 21(2))

450 Clause 21(2) requires the Auditor-General to report
to Parliament on any breaches of the standards established
under Clause 21(1). However, Clauses 40 and 41 give the
Independent Auditor power to report on any breaches by the
Auditor-General of the standards he or she has set under
Clause 21.

451 Clause 21(2) thus appears redundant and, the
Committee believes, it should be deleted. In any event, the
Committee believes it is more appropriate for the Independent
Auditor (rather than the Auditor-General himself) to be
required to report on any breaches of standards by the ANAO
in the performance of an audit function.

17 The Accounting Bodies, Submiewion, pp. 8158-160 (Vol. 1 of Submissions) and Tran-
script, p. 188 (Canberra, 27 July 1994),
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462 Recommendation 22

Clause 21(2) of the Auditor-General Bill 1994 should be
deleted, as it is made redundant by Clauses 40 and 41.

Extra Reports to Ministers (Clause 23)

453 Clause 23 of the AG Bill requires the Auditor-General
to bring to the attention of the responsible Minister any
'important matter' that comes to the Auditor-General's
attention while carrying out his functions. An 'important
matter' is any matter that, in the Auditor-General's opinion, is
important enough to justify being brought to the attention of
the responsible Minister.

4.5¢ Several submissions have argued that the definition
of an 'important matter' should be more precise.’®

4.55 The Committee is confident that the Auditor-General
will be able to judge appropriately whether a matter is
important enough to be brought to the Minister's attention.
Accordingly, the Committee believes that Clause 23 should be
retained in its present form.

Information-Gathering Powers and
Secrecy

Information-Gathering Powers not Limited by Other Laws
(Clause 27)

4.56 Clause 27 of the AG Bill states that the Auditor-Gen-
eral's powers under Clauses 29 and 30 are not limited by any
other law, except to the extent that the other law expressly
excludes those powers. Clause 29 details the power of the
Auditor-General to obtain information and Clause 30 details
his power to access premises.

18 Aboriginal and Torres Strait Islander Commission, Submission, p. $285 (Vol. 2 of
Submissions); ANU, Submisgian, p. S305 (Vol. 2 of Submissions).
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4.57 AsProfessor Parker of the ANU observed, the extent
to which Clause 27 is employed could potentially reduce the
effective mandate of the Auditor-General.'?

4.58 The Committee has received informal advice from the
Department of Finance that the only legislation forbidding the
Auditor-General to use his or her powers to obtain information
is that of intelligence/security agencies. If this is the case, then
the Committee believes it should be clarified in the Explana-
tory Memorandum.

459 Recommendation 23

The Explanatory Memorandum for Clause 27 of the Audit-
or-General Bill 1994 should be amended to indicate the
nature of 'the other laws' that exclude the operation of
Clauses 29 and 30.

The Connection between Clauses 22, 28, 28, 29 and 30

460 As already mentioned, Clauses 29 and 30 give the
Auditor-General power to obtain information and access
premises. Under Clause 22, the Auditor-General can prepare
a report 'on any matter' for Parliament and, under Clause 23,
on an 'important matter' for the responsible Minister. Clause
28(b) states, in effect, that the Auditor-General cannot use the
information gathering powers given to him in Clauses 29 and

30 when referring a report on matters under Clauses 22 and
23.

4.61 The Auditor-General believes that Clause 28(b), thus,
limits the ANAO's powers to gather information and should be
deleted.?

19 ANU, Submigsion, p. 810 (Vol. 1 of Submissions).

20 ANAO, Submission, p. 8321 (Vol. 2 of Submissions).
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462 Clauses 22 and 23 give the Auditor-General the
power to provide extra reports. It is expected that the contents
of such reports will be based on information gained while
conducting financial statement and performance audits. The
Auditor-General needs the powers conferred by Clauses 29 and
30 to gather the basic data, but he or she does not need the
powers to prepare the report.

4.63 Furthermore, Clauses 22 and 23 give the Auditor-
General powers to comment, at his or her discretion, on a very
wide range of matters. The Committee believes that to couple
the wide scope of these clauses with the extensive information
gathering and access rights of Clauses 29 and 30. Such an
amendment would give the Auditor-General inappropriately
broad investigative powers.

464 For these reasoms, the Committee believes that
Clause 28 should be retained in its present form.

Confidentiality of Information
Confidentiality of Information (Clause 33(1))

4.65 Clause 33(1) of the AG Bill specifies that information
obtained by a person in the course of performing a function of
the Auditor-General must not be disclosed except in the course
of perfoi'ming that function. Clause 17 of the Bill requires the
Auditor-General to show proposed performance audit reports
to the auditees for comment.

4.66 The Auditor-General is concerned that the operations
of Clauses 17 and 33 together will ensure that the contents of
a draft performance audit report will not be publicly released
by the Auditor-General, but that they could be released by the
auditee. As the Auditor-General explained:

71
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to minimise the possibility of premature disclosure of
preliminary conclusions, which have not been considered by
relevant parties, or potentially sensitive information, it is
essential there be some mechanism to limit the release of
this information.®!

4.67 It could be argued that an auditee will own the
information on which a performance audit is based and, as
such, should be able to release the Auditor-General's proposed
conclusions about that information. However, the Auditor-Gen-
eral's comments and extrapolations from that data are 'owned'
by the Auditor-General rather than the auditee. Furthermore,
it would be inappropriate for an auditee to prematurely release
comments about any third parties mentioned in the report,
without the third parties having the opportunity to review the
proposed report themselves.

4.68 For these reasons, the Committee believes that there
should be a restriction placed on auditees releasing proposed
reports under Clause 17.

469 Recommendation 24

Clause 33(1) of the Auditor-General Bill 1994 should be
amended to aiso prohibit disclosure of proposed perform-

ance audit reports by those receiving them under Clause 17
of the Bill.

4.70 The Independent Auditor and the Auditor-General
NSW have argued that the limitations of Clause 33(1) would
prohibit the Auditor-General, or ANAO staff, from giving
public speeches or statements about the functions of the Audit-
or-General or, more generally, about the operations of the
public sector.?

21 ANAO, Submisgion, p. 8237 (Vol. 2 of Submissions).

22 Independent Auditor, Submizsion, p. 816 (Vol. 1 of Submissions); The Audit Office of
NSW, Submisgion, p. 84 (Vol. 1 of Submissions).
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4.71 The ANAO, however, has received legal advice from
the Attorney-General's Department that satisfies the Auditor-
General that Clause 33(1) will not unduly restrict the Auditor-
General or ANAO staff from taking part in public debate.?

4.72 The Committee accepts this advice.

Disclosure of Information in the Public Interest (Clause 33(2))

473 Clause 33(2) authorises the Auditor-General to
disclose information to the Commissioner of the Australian
Federal Police (AFP), if the Auditor-General is of the opinion
that the disclosure is in the public interest.

474 The Auditor-General argues that his powers to
distribute such information should not be limited to the AFP:

It is important that disclosure of information obtained by
the Auditor-General be restricted to appropriate recipients.
However, the Auditor-General should be able to refer
matters to appropriate security and intelligence organisa-
tions or Iaw enforcement agencies in addition to the
Australian Federal Police (AFP). For example, the AFPs
Jjurisdiction does not extend to States®

4.75 The Independent Auditor agrees, noting that the AFP
may not be the most appropriate organisation to receive all
likely classes of information.?

4.76 The Committee believes that Clause 33(2) should be
retained unamended. The AFP already has liaison mechanisms
in place to ensure that any information is passed to the most
appropriate security or law enforcement agency, be they
Commonwealth, State or Territorian. Furthermore, Cleuse 23
of the AG Bill requires the Auditor-General to report to the
responsible Minister any important matter than comes to the
Auditor-General's attention. In the case of alleged breaches of

23 ANAO to S v, JCPA, Correspondence, 31 August 1994.
24 The Auditor-General, Audit Roport No. 43 af 1993-94, p. 26.

25 Independent Auditor, Submission, p. 816 (Vol. 1 of Submissions).

13




74

REVIEW OF FINANCIAL MANAGEMENT AND AUDIT LEGISLATION

the Crimes Act 1914 or alleged cases of fraud, the
Auditor-General would report to the Attorney-General or
Minister for Justice respectively.

Sensitive Information and the 'Public Interest' (Clause 34(1))

4.77 Clause 34 of the AG Bill states the Auditor-General
must not release particular information if the Auditor-General
is 'of the opinion' that the information is 'sensitive' or if the
Attorney-General has issued a certificate stating that the
information is sensitive. Clause 34(3) defines ‘'sensitive
information' a&s information whose disclosure would be
‘contrary to the public interest’. Clauses 34(3)(a)-(f) list types
of information that should be treated as sensitive, such as
Cabinet deliberations or information that would prejudice
relations between the Commonwealth and a State.

4.78 Neither Clause 34 nor the Explanatory Memorandum
give guidance on the limits of the Auditor-General's discretion
to determine whether information is sensitive or not. The
Clause can be interpreted as limiting the Auditor-General's
discretion to deciding only whether information fits into the
categories of Clauses 34(3)(a)-(e) which thus, automatically
becomes sensitive. Alternatively, the Clause can be interpreted
as giving the Auditor-General the discretion to decide that
information actually within the categories is not sensitive and
should be released.

4.79 The Auditor-General has obtained legal advice from
the Attorney-General's Department that 'the nature of the
discretion vested in the Auditor-General under Clause 34 in its

present form is uncertain'. 2

26 ANAO to Secretary, JCPA, Correspondence, 31 A t 1994,
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4.80 The Department of Finance has advised that Clause
34(3):

limits the reasons for which an Auditor-General may issue
a certificate requiring particular information to be exclud-
ed”

481 This explanation suggests that the Auditor-General
does not have the discretion to challenge the sensitivity of
information that falls within the categories. Whatever the case,
the Committee believes that the relationship between Clauses
34(1) and 34(3) needs to be clarified to remove potential
confusion over the limits of the Auditor-General's powers of
discretion.

482 Recommendation 25

Clause 34 of the Auditor-General Bill 1994 should be
amended to clarify the Auditor-General's powers of discre-
tion and the relationship between Clause 34(1)(2) and
Clause 34(3) of the Bill.

483 The Committee believes that the more restrictive
interpretation, whereby the Auditor-General can only deter-
mine whether or not information fits into the categories in
Clause 34(3), is the most appropriate.

Definitions of Sensitive Information (Clause 34(3))

484 Quite apart from the issue of the relationship
between Clauses 34(1)(a) and 34(3), is the question of the
appropriateness of the classifications of information used in
Clause 34(3).

4.85 Clause 34(3)(e) defines information as sensitive if its
disclosure 'would prejudice the commercial interests of any
body or person'. Several commentators believe that the Clause
is too broad. The Auditor-General of NSW stated that:

27 DoF, Submission, p. S330 (Vol. 2 of Submissions).
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It is not clear why information that 'would prejudice the
commercial interests of any body’ should always be protect-
ed from disclosure. A similar clause in the Corporations
Law affecting private auditors would be seen as odd,*®

4.86 Professor Finn of the ANU agreed, and noted:

Many people's privacy interests and some corporations' or
governments' commercial interests get prejudiced, but it is
not at all unfair; in fact, it is very fair.®

4.87 The Department of Finance indicated that Clauses
34(a)-(e) have been extracted unchanged from the Audit Act:

The definition for sensitive information in Clause 84 has its
origins in paragraphs (a) to () of subsection 48F(5) of the
Audit Act which was Inserted in 1979. That subsection has
not caused difficulties in the past.. We are not aware that
the Australian National Audit Office has had any difficulty
with the scope of matters covered in that subsection, nor,
in particular, whether the subsection created, for them, any
tension with the Corporations Law. Accordingly, no changes
were made.%°

488 The Committee believes that Clause 34(3)(e) is
unnecessarily broad as it stands and could be amended to
allow the Auditor-General the discretion to determine whether
the release of information would unfairly prejudice commercial
interests.

489 Recommendation 26

Clause 34(3)(e) of the Auditor-General Bill 1994 be amend-
ed to only classify information as sensitive if it unfairly
prejudices the commercial interests of any body or person.

28 The Audit Office of NSW, Submizsion, p. 84 (Vol. 1 of Submissions).

29 Professor Finn, Transcript, p. 284 (Canberra, 8 August 1994).

30 DoF, Submission, p. 8330 (Vol. 2 of Submissions).
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Sensitive Information in a Report (Clause 34(2))

4.90 Clause 34(2) allows the Auditor-General to prepare
a private report including sensitive information. If such a
report has been prepared, then the Auditor-General must give
copies to the Prime Minister, the Finance Minister and the
responsible Minister or Minister (if any).

4.91 However, there is no opportunity for the Auditor-Ge-
neral to share reports containing sensitive information with
Parliament or its Committees. As the Auditor-General
explained:

I am rather uncomfortable about the fact that it is pos-
sible... that I might feel a need to inform the Parliament
about something that is sensitive. There is no way for me
to do that... I could go to the Prime Minister, the Minister
for Finance or the Attorney-General, but that does not
involve the Parliament...%!

492 The JCPA believes that, as a matter of principle, the
Auditor-General should also have the ability to refer sensitive
reports to Parliament. The most appropriate way to achieve
this is if the Auditor-General is also required to show sensitive
reports to the Chairman of the JCPA.

493 Recommendation 27

Clause 34(2) of the Auditor-General Bill 1994 should be
amended to require the Auditor-General to give a copy of a
report containing ‘'sensitive' information to the Chairman of
the Joint Committee of Public Accounts as well as to the
Prime Minister, the Finance Minister and the responsible
Minister or Ministers (if any).

31 The Auditor-General, Transcript, p. 422 (Canberra, 17 August 1994).
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The Australian National Audit Office
Staff of the ANAO (Clause 37)

4.94 Clause 35 of the AG Bill establishes the ANAO as a
statutory office. Clause 37 states that the staff of the ANAO
are to be appointed or employed under the Public Service Act
1992, which effectively denies the Auditor-General the power
to set the terms and conditions of ANAO staff.

4.95 The Auditor-General argues that he needs to be able
to set terms and conditions for his staff that are competitive
with private sector equivalents and would give him or her, the
flexibility to meet changing requirements. The Committee
recognised this need in Report 296 and recommended that the
Auditor-General have the power to set the terms and condi-
tions of his staff, as the Auditor-General recalled:

It was recommended back in Report 296 to address a
specific problem the Committee at that time believed we
had - that it was difficult to retain people, it was difficult to
attract people, it was difficult to maintain the skills level of
the Australian National Audit Office and, therefore it was
becoming increasingly .difficult to maintain the quality of
the service that we provided to the Parliament. That is
what the question of statutory terms and conditions was all
about. It was trying to address that specific problem.%

4.96 Many witnesses and submissions have supported the
Auditor-General's argument that he should be able to deter-
mine the terms and conditions of his staff, The Independent
Auditor stated:

One of the major problems of the Audit Office is that it
must compete with private sector auditing firms for key
staff. In my opinion, the Audit Office should be able to
compete freely and at its own discretion....>

32 ANAO, Transcript, p. 401 (Canberra, 17 August 1994); JCPA, Report 296, pp. 82-84,

33 Independent Auditor, Submission, p. 815 (Vol. 1 of Submissions).
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4.97 Likewise, Professor Finn of the ANU believes:

To the extent that Public Service Act type limitations and
finance type limitations impose constraints on a proper
discharge of the functions of the Audit Office then it seems
they should not be countenanced.*

498 The Department of Finance, on the other hand,
argues that ANAO staff should remain under the Public
Service Act:

[The ANAO] should be staffed under the Public Service Act,
unless there is good reason to change. I think it probably
reflects the fact that the Auditor-General will now have a
monopoly of audits, in a sense. He will not be excluded
from any particular audit. So in that sense, he is not facing
a competitive environment...the government is concerned
about flow-on effects. Perhaps depariments such as
Treasury, the Tax Office, the Attorney-General's Depart-
ment and even the Department of Finance may face
pressure on remuneration. There is a question of where you

_draw the line and why you draw the line. I think another
point was that there is probably an additional overhead in
handling industrial relations issues if you have your staff
under your own legislation vis-a-vis, the Public Service Act.
They are some of the issues that influenced the government
decision.%

4.99 Further, the Minister for Finance, argues that ANAO
staff should remain under the Public Service Act because:

the Government's 1987 "Policy Guidelines for
Commonwealth Statutory Authorities and Government
Business Enterprises” [states] that statutory authorities
should be staffed under the Public Service Act 1922 unless
there are strong reasons for doing otherwise... In the
Government's view the case has not been made to exempt
ANAO from this policy position.*

34 Profossor Finn, Trenscript, p. 282 (Canberra, 8 August 1934).

35 DoF, Transcript, p. 58 (Canberra, 7 July 1984).

36 Minister for Fi , Gover t Resp to Audit Report No.432, p. 8.
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4.100 The Committee believes that the widespread nature
of this problem should not preclude consideration of the
ANAOQ's case. Furthermore, the Auditor-General is in & unique
position in the public sector, given his, or her, vital role in
strengthening the accountability of the Executive to
Parliament and improving public sector efficiency. The
Committee believes that the Auditor-General's capacity to
undertake these functions would be enhanced if he, or she, had
greater flexibility to negotiate competitive remuneration
packages. This would assist the Auditor-General in attracting
and retaining the highest quality staff.

A Possible Model for the ANAQ

4101 The ANAO provided the JCPA with a proposed
structure for the ANAO which would allow the Auditor-
General to set the terms and conditions of the staff of the
ANAO. Under the proposal:

. the ANAO would be a body corporate, able to sue and
be sued; '

. the ANAO would be a budget funded Commonwealth
authority, operating its own bank account;

° the Auditor-General would be able to appoint staff as
considered necessary to assist in the discharge of his
or her functions; and

. staff of the ANAO would be appointed at such
remuneration and on other terms and conditions as
the Auditor-General determines.*

4.102 In evidence to the Committee, the Auditor-General
discussed his proposed model, stating:

...the Auditor-General would have the power to set terms
and conditions which would be not unique but unusual in
the Australian situation. I emphasise that does not mean
licence for the Auditor-General to do whatever he or she

37 ANAO to Secretary, JCPA, Correspondence, 12 August 1994.
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would wish with respect to staff. The reality is you cannot
escape the fact that we live in an industrial relations
environment that the government has laid down and which
should apply to the public sector.®

Precedents in the Public Sector

4.103 The Committee recognises that the difficulty of
offering competitive remuneration packages is widespread in
the public sector. ‘

4.104 However, a number of Commonwealth agencies and
authorities do not employ staff under the Public Service Act
and have the freedom to set the terms and conditions of their
staff, although within limits.

4.105 For example, the Australian Federal Police Act 1979,
empowers the Commissioner of Police to determine in writing
the terms and conditions of service of members and staff
members, but also provides that 'the Minister may give the
Commissioner written general policy guidelines on all or any
of the matters about which the Commissioner may make a

determination under this section'.?®

4.106 The Federal Airports Corporation Act 1986 (FAC Act)
enables the FAC to determine the terms and conditions of
staff,®® but also outlines the standards expected of the
Corporation as an employer, by requiring the Corporation to:

endeavour to achieve and maintain high standards as an
employer in relation to terms and conditions of employ-
ment, occupational health, industrial safety, industrial
democracy, non-discriminatory employment practices and
other matters.*!

38 ANAO, T ipé, p. 401 (Canberra, 17 August 1994).
39 & 30, Australian Fedaral Police Act 1979,
40 & 61, FAC Act 1986,

41 & 62, FAC Act 1986.
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4.107 The Community and Public Sector Union (CPSU) has
expressed concern that the terms and conditions of staff will
be eroded if they can be determined by the Auditor-General 42

4.108 However, the ANAO has received advice from the
Department of Industrial Relations (DIR) that agencies that do
not employ staff under the Public Service Act, are required to
consult with DIR in order to ensure that they act in a manner
consistent with Government industrial relations and employ-
ment policies.*

4.109 The Committee believes that it should be possible to
balance the Auditor-General's wish to have the freedom to
determine competitive packages for ANAO staff, with the
requirement to protect their basic terms and conditions.

4.110 This can be achieved by giving the Auditor-General
the power to determine the terms and conditions of his staff,
while placing safeguards in the legislation along the lines of
those included in the enabling legislation of other budget
funded Commonwealth authorities not employing staff under
the Public Service Act.

4.111 The Committee recognises, however, that the process
of establishing the terms and conditions of ANAO staff will be
a complex and lengthy process involving negotiation between
all relevant parties.

4.112 Accordingly, the Committee believes that ANAO staff
should continue to be employed under the Public Service Act
until such time as agreement is reached. This should be
reflected in the consequential amendments legislation.

42 CPSU, Transeript, p. 182 (Canberra, 26 July 1994).

43 ANAO to Secretary, JCPA, Correspond 12 August 1994.
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4113 Recommendation 28

Clause 37 of the Auditor-General Bill 1994 should be
amended to empower the Auditor-General to negotiate the
terms and conditions of staff of the Australian National
Audit Office. Clause 37 should also include a proviso that
the terms and conditions set by the Auditor-General be
consistent with Government industrial relations and
employment policies and the principles decided by the
Australian Industrial Relations Commission from time to
time. .

The consequential amendments legislation should provide
that ANAQ staff continue to be employed and appointed
under the Public Service Act 1922 until such time as an
agreement is established.

Auditofthe Australian National Audit
Office

Independent Auditor

4.114 Clause 38 of the AG Bill requires the appointment of
an Independent Auditor and Schedule 2 of the Bill details the
terms of office and conditions of the appointment. Clause 40
requires the Independent Auditor to audit the financial
statements of the ANAO and Clause 41 allows the Independent
Auditor to conduct performance audits of the ANAO. The
Independent Auditor also has the same powers to conduct and
report on audits as the Auditor-General.

4.115 Clause 41 of the AG Bill, requires the Independent
Auditor to cause a copy of any performance audit to be tabled
in Parliament. However, there is no requirement, analogous to
Clause 17 of the Bill, requiring the Independent Auditor to
show the Auditor-General the proposed audit report before it
is tabled.
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4.116 This difference has been noticed in a number of
submissions.** The Committee has supported the principle
that auditees should be given the opportunity to comment on
proposed reports of performance audits, as expressed in Clause
17. This principle should also apply to the Independent
Auditor.

4117 Recommendation 29

Clause 41(2) of the Auditor-General Bill 1994 should be
amended to require the Independent Auditor to show a
copy of a proposed performance audit repori to the
Auditor-General for comment. The amendment should be
broadly consistent with Clause 17 of the Bill.

Sensitive Information not to be included in Public Reports
(Clause 42) '

4.118 Clause 42 of the AG Bill states that Clause 34 applies
to the Independent Auditor as if references in that section to
the Auditor-General were references to the Independent Audi-
tor.

4119 The Committee has recommended a number of
amendments to Clause 34 in Recommendations No. 25, 26 &
27 above and believes that the recommendations apply equally
to the powers and obligations of the Independent Auditor.

4120 Recommendation 30
Clause 42 of the Auditor-General Bill 1994 should remain

unamended, irrespective of any amendments made to
Clause 34 of the Bill

44 CSIRO, Submission, p. 872 (Vol. 1 of Submissions); The Accounting Bodies, Submis-
sion, p. 8164 (Vol. 1 of Submissions); The Audit Office of Tasmania, Submisgion,
p. 8180 (Vol. 2 of Submigsions); Institute of Internal Auditors, Submission, p. S185
(Vol. 2 of Submissions); ANAO, Submission, p. 8237 (Vol. 2 of Submissions).

REVIEW OF FINANCIAL MANAGEMENT AND AUDIT LEGISLATION

Miscellaneous
Finances of the ANAO

4121 Clause 46 of the AG Bill guarantees the availability
of parliamentary appropriations to the ANAO. These appropri-
ations are normally permissive appropriations.**Clause 47
provides a statutory power to the Auditor-General to approve,
in his, or her own right, the spending of public money on
behalf of the Commonwealth against ANAO appropriations.
Clause 48 limits the power of the Finance Minister to cancel
or vary a net appropriation agreement with the Auditor-
General.

4122 These clauses provide worthwhile safeguards for the
operational independence of the Auditor-General from possible
interference from the Executive.

4123 However, the Committee believes that Parliament
should have a closer involvement in determining the appropri-
ations and priorities of the ANAO. This issue is discussed in
greater detail in the following chapter, in the context of an
audit committee of Parliament.

Modification of Act for Intelligence or Security Agencies
(Clause 51)

4124 Clause 51 of the AG Bill states that the application
of the AG Bill for intelligence or security agencies is subject to
any modifications that are prescribed by the regulations.

4.125 The Auditor-General argues that, with appropriate
restrictions, the ANAO should audit security agencies:

There is no intelligence or security argument against review
by the Auditor-General... we are now talking about the
future and we are talking about principle... I am saying that
it is about time that some arrangement was set up to open

45 See paragraph 2.29 of Chapter 2 for an explanation of per issive appropri
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the windows that have been closed. We would do that in a
way that completely meets whatever security considerations
the heads of those particular agencies felt appropriate.*®

4.126 The Committee is aware that there is currently an
Inquiry into the Australian Secret Intelligence Service (ASIS),
with terms of reference to examine, inter alia, the management
and accountability mechanisms of the Service. The recom-
mendations arising from the Inquiry will have a broader
application in the security and intelligence community and the
Committee believes that it is not appropriate to comment in
detail on matters that might come before the Inquiry.

4127 Nonetheless, the Committee believes in principle, that
the Auditor-General should be able to audit all financial state-
ments of security, or ‘'exempt' and intelligence agencies,
including secret accounts. Such audits should be conducted
with the appropriate security precautions.

4128 Recommendation 31

Clause 51(1) of the Auditor-General Bill 1994 should be
amended to require the Auditor-General to audit the
financial statements of intelligence and security agencies,
including any exempt accounts.

Appointment, Conditions of Appoint-
ment Etc for Auditor-General

Length of Term of Office of Auditor-General (Clause 1(1),
Schedule 1)

4.129 Clause 1(1) of Schedule 1 of the AG Bill establishes
the term of office for the Auditor-General as being ‘up to 7
years'. This provision contrasts with Section 5A of the Audit
Act which simply requires the Auditor-General to cease to hold
office upon attaining the age of sixty-five years'.

46 ANAO, Transcript, p. 123 (Canberra, 8 July 1994).

REVIEW OF FINANCIAL MANAGEMENT AND AUDIT LEGISLATION

4.130 In evidence to the Committee, the Auditor-General
recommended that the AG Bill be amended to ensure future
appointments to the Office of Auditor-General be for a set
term of 10 years. He argued that a 10 year term would balance
the need for continuity without stagnation:

I think one of the problems we have faced in the [ANAO]
is the revolving door of the appointees.. nobody was
staying around long enough to actually change the cul-
ture.¥’

and that:

As it stands, the [AG] Bill will allow appoiniments for short
periods of time. This is inconsistent with the need to
provide continuity for the ANAO and protect the position
of the Auditor-General

4131 The Department of Finance has defended the Bill as
it now stands, arguing that a set term would be too inflexible
and would not provide for a person wishing to take on the
position for a shorter period.*?

4.132 The Committee is aware that the Industrial Relations
Act 1988 was amended in 1994 by the Industrial Relations
Amendment Act (No. 2) 1994 to allow the appointment of a
candidate who was only prepared to serve as President of the
Commission for a limited period and that the Commonwealth
Ombudsman and Commissioner of Taxation are appointed for
seven years.®® Furthermore, the Auditor-General of New
South Wales is only appointed for a term of 7 years.?

47 Auditor-General, Tr ipt, p. 71 (Canberra, 8 July 1984).

48 Auditor-General, Audit Roport No. 43 of 1993-94, p. 25.
49 DoF, Transcript, pp. §2-3 (Canberra, 7 July 1994).
50 4. 22(1), Ombudsman Act 1976, s. 8(1); Taxation Administration Act 1953.

§1 The Audit Office of NSW, Submissions, p. 85 (Vol. 1 of Submissions).
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4.133 The Committee believes that it is appropriate that
the Auditor-General only have tenure for a maximum of 7
years, to be consistent with other set public sector positions.
However, the Committee also acknowledges that there needs
to be continuity in the Office.

4134 Recommendation 32

Ciause 1(1) of Schedule 1 of the Auditor-General Bill 1994
should be amended to require the appointment of the
Auditor-General to be for a term up to 7 years with a
minimum term of 5 years.

Consultation on Appointment of the Auditor-General (Clause
1(2), Schedule 1)

4.135 Clause 1(1) of Schedule 1 of the AG Bill requires the
Auditor-General to be appointed by the Governor-General on
the advice of the Minister. Clause 1(2) of Schedule 1 requires
the Minister to consult the Finance Minister; a nominee of the
Leader of the Opposition in the House of Representatives; and,
the Chairman of the JCPA.

4.136 The Auditor-General has argued that Parliament
should have a more significant role in the appointment of the
Auditor-General. He considered the consultation process set
out in the AG Bill 1994 to be inadequate:

Ifit is not possible for the Parliament itself in some way to
appoint the Auditor-General - and that may be difficult in
a practical sense - there has to be rather more than just
consultation with the nominee of the Leader of the Opposi-
tion and the chairman of the JCPA... It is very heavily
weighted towards the executive, but do not forget that it is
merely consultation. You could consult with everyone in
Parliament, but you would do what you like.*

§2 ANAO, Tr ip¢, p. 83 (Canberra, 8 July 1994),
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4.137 The Auditor-General of NSW concurs, arguing:

The Auditor-General is part of the accountability mecha-
nisms which Parliament uses to hold the government
accountable. Therefore, it really should be Parliament that
appoints the Auditor-General. It is the shareholders that
appoint the auditor, at least nominally, in the private
sector.%

4.138 The Committee agrees that Parliament should have
greater involvement in the appointment of the Auditor-
General.

4.139 One approach would be to allow the Parliament, or
its representatives, the opportunity to veto a nomination for
appointment to the position of Auditor-General. It would be
possible to confer a right of veto over an appointment by
making the instrument of appointment a disallowable instru-
ment. This would be an awkward, potentially unfair and
probably rarely used procedure. In the Committee's view it
would be preferable if representatives of the Parliament were
given the right to veto a nomination for Auditor-General.
Examples of this practice can be found in the NSW and UK
Parliaments, where the Chairman of their public accounts
committees have such a right.?* The JCPA believes that it
would be appropriate for both the JCPA and an audit commit-
tee of Parliament to fulfil this task in the Commonwealth
Parliament.

53 The Audit Office of NSW, Tr ipt, p. 255 (Canberra, 27 July 1994).

54 UK: Section 1(1) of the National Audit Act 1983 NSW: Section 28A, Public Finance
and Audit Act 1983. It ehould be noted that in the UK, the Chairman of the Commit-
tee of Public Accounts is a member of the Opposition. Similar procedures apply in
relation to the appointment of the Ombud and the Independent C isai
Against Corruption in NSW.
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4140 Recommendation 33

Clause 1(2) of Schedule 1 of the Auditor-General Bill 1994
should be amended so that the Clause reads as follows:

'(2) Before making a recommendation to the
Governor-General, the Minister must seek the
approval of the following:

(a) the Leader of the Opposition in the
House of Representatives, or his or her
nominee;

(b) the Joint Committee of Public Ac-
counts; and

(c¢) an audit committee of Parliament.'

4141 The Committee does not believe it necessary that the
Finance Minister be mentioned in the process as it can be
assumed that the Finance Minister will be consulted in the
normal decision making process.

4142 In an analogous mechanism, the JCPA, under the
Public Service Act, is required to give approval to Departmen-
tal annual report requirements before they are tabled by the
Prime Minister. In this procedure, the JCPA's involvement has
successfully increased Parliamentary involvement in the
consultation process and enhanced the quality of the final
results. The Committee believes that the JCPA's involvement
in the appointment of the Auditor-General would be equally
beneficial.

Remuneration of Auditor-General (Clause 8, Schedule 1)

4.143 Clause 3 of Schedule 1 of the AG Bill states that the
Auditor-General is to be paid the remuneration that is
determined by the Remuneration Tribunal. Currently, the
Auditor-General's remuneration is pegged with the second tier
of remuneration of Departmental secretaries.®

56 Auditor-General, Audit Report No. 43 of 1993-94, p. 19.

e 3 < r—
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4.144 Several Auditors-General have commented that an
Auditor-General should be remunerated at no less than that
received by departmental Chief Executive Officers. The
Auditor-General of the Northern Territory recommended:

to avoid the 'pulling of rank’ or lessening of the significance
of an Auditor-General's recommendations... I would favour
the remuneration of the Auditor-General being set no lower
than that of the chief executive officer of any department
of state.%

4145 The Auditor-General of Queensland stated that:

As to the level of remuneration, it is necessary that such
should at least be tied to the highest tier of the relevant
Chief Executive band as it is an insult to the Office holder
to be paid less than those officers he/she is auditing””

4.146 The Committee recognises the importance of the
Office of the Auditor-General and believes that the question
of remuneration levels is appropriately dealt with by the
Remuneration Tribunal.

Acting Appointment (Clause 7, Schedule 1)

4.147 Clause 7 of Schedule 1 details the steps for appoint-
ment of an acting Auditor-General if there is a vacancy in the
office of Auditor-General or if the Auditor-General is absent
from duty. The Clause does not limit the tenure of an acting
appointment,.

§6 The Audit Office of the Northern Territory, Submission, p. $289 (Vol. 2 of Submiis-
sions).

57 The Audit Office of Queensland, Submission, p. 848 (Vol. 1 of Submissions).
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4.148 Under Section 8 of the Audit Act, an Acting Auditor-
General is appointed by the Governor-General and can only act
in the capacity for up to six months. The Auditor-General has
recommended that this arrangement should be continued in
the AG Bill for a vacancy in the office.5®

4.149 The Department of Finance explained that a six
month limit was not included in the AG Bill because:

The appointment process for an Auditor-General under the

Auditor-General Bill is more complex than the process
currently permitted under the Audit Act.. Under the
Auditor-General Bill, Parliament will have a greater
involvement in the process. While we would agree that the
office of Auditor-General should be filled as soon as practi-
cable after the office becomes vacant, we see a "6 months"
period may be too limiting given the obstacles that can
arise in any appointment process...%®

4.150 The Committee believes that it is appropriate for the
Minister, rather than the Governor-General, to appoint an
acting Auditor-General, as the appointment process should be
prompt. The Committee also believes that it is appropriate
that the tenure for an .acting Auditor-General should be
limited, but not unrealistically so, when there is a vacancy in
the Office of Auditor-General. ‘

4151 Recommendation 34

Clause 7(1) of Schedule 1 of the Auditor-General Bill 1994
should be amended to state that the position of Auditor-Ge-
neral should be filled permanently as soon as practicable if

a vacancy occurs under Clause 7(1)(a) of Schedule 1 of the
Bill.

58 Auditor-General, Audit Report No. 43 of 1993-94, p. 25; The Audit Office of the NT,
Submission, p. 8165 (Vol. 1 of Submissions).

58 DoF, Submisgions, p. 8332 (Volume 2 of Submiscions).

Officer of the Parliament Status for Auditor-General

4.152 In Audit Report No.43, the Auditor-General indicated
support for making the Auditor-General an Officer of the
Parliament, but considered it to be a matter for the Parliament

to decide.’

4153 This recommendation is based on the fact that the
Comptroller & Auditor-General in the United Kingdom is
classified as an 'officer of the House of Commons' and a
recommendation made by the JCPA in Report 296

4.15¢ However, there appears to be little agreement on
what Officer of the Parliament status confers. Even the ANAO
agreed:

We have some legal advice on the question of Officer of the
Parliament. It does not say a Iot. It essentially says that it
really is... a symbolic issue, if you like. In practical terms it
does not add much, if anything, to the position of Auditor-
General.®

V 4.155 Professor Parker from the ANU concurred:

T have not discovered what that expression [Officer of the
Parlisment] would mean in practice. It seems to imply that
the Auditor-General would in some sense be 'responsible to
the Parliament', suggesting that this official could in some
manner be appointed by and report only to the
Parliament... it is not clear to me how a change in the
Auditor-General's status would further enhance the ac-
countability of the Commonwealth Executive any fur-
ther.®

60 Auditor-General, Audit Report No. 43 of 1993-84, p. 20.
61 UK: & 1(2), National Audit Act; JCPA, Report 296, pp. 75-76.
62 ANAO, Transcript, p. 80 (Canberra, 8 July 1994).

63 ANU, Parker, Submigsion, p. $10 (Vol. 1 of Submissions).
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4.156 The Committee believes that the Auditor-General has
a unique and important relationship with Parliament. Giving
the Auditor-General Officer of the Parliament status would be
a symbolic gesture. However, given the uncertainty of its
meaning, the Committee does not believe it is practical to
confirm Officer of the Parliament status in legislation

Office of Profit Under the Crown

4157 Neither the Audit Act nor the AG Bill prohibit a
former Auditor-General from obtaining employment in the
public sector (holding an office of profit under the Crown).

4158 This has not been a relevant issue to date because
Auditors-General are currently appointed until retirement at
age 65, and thus are ineligible to obtain further employment
in the public sector. However, the AG Bill now sets the limit
of an Auditor-General's tenure to 7 years and therefore former
Auditors-General may complete their contract before age 65.

4.159 In evidence to the Committee, the Auditor-General
asserted that former Auditors-General should not be able to
take up an office of profit under the Crown:

While the [AG] Bill prohibits the reappointment of the
Auditor-General, it does not exclude the option of appoint-
ment to another position under the Crown following
completion of the Auditor-General's term. If an Auditor-
General is reliant on the Executive for future employment
when the term of appointment has been completed, there
would be seen to be implications for the independence of
the Auditor-General®

64 ANAO, Submission, p. 3234 (Vol. 2 of Submissions).
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4160 The Department of Finance argues that such a
prohibition is unnecessary:

Re-employment within the public sector is not seen as an
important matter justifying legislation to prohibit re-
employment. At retirement an Auditor-General may still be
able to make a valuable contribution in the public sector.
Whether that was the case, would depend upon the Iindivid-
ual, Furthermore, a conflict of interest would depend on the
job opportunity being offered at the time in the public
sector. This matter is best, in our view, left to the adminis-
trative processes for employing persons in the public sector
and the merits of each case. Certainly the inevitable
transparency of any such re-employment could be expected
to attract the scrutiny of Parliament.®

4161 The Committee acknowledges that the position of
Auditor-General is unique and has a special place within the
system of government. However, inclusion of such an amend-
ment to the Bill would prevent a former Auditor-General from
making a further and valuable contribution to Commonwealth
administration. Accordingly, the Committee believes that there
should not be a restriction on former Auditors-General seeking
offices of profit under the Crown.

Appeintment, Conditions of Appoint-
ment Etc for Independent Auditor

4162 Schedule 2 of the AG Bill details the method of
appointment and terms of employment for the Independent
Auditor. Clause 1(2) of Schedule 2 requires the Minister to
consult the chairman of the JCPA before making a recommen-
dation to the Governor-General on the appointment of the
Independent Auditor.

65 DoF, Submirsion, p. 8331 (Vol. 2 of Submissions).
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4.163 In Recommendation No.33, the Committee recom-
mended that Parliament, through the JCPA and an audit
committee, should have the authority to veto a nomination for
Auditor-General. The Committee believes that this principle
should be extended to the process of appointing the Independ-
ent Auditor.

4164 Recommendation 835

Clause 1(2) of Schedule 2 of the Auditor-General Bill 1994
should be amended to state:

‘Before making a recommendation to the Governor-General,
the Minister must seek the approval of the Joint Committee
of Public Accounts and an audit committee of Parliament.'

Conclusion

4.165 This chapter has already discussed some amendments
to the AG Bill that the Committee believes, if adopted, will
enhance the role and independence of the Auditor-General.
The next chapter examines the potential role for an audit
committee of Parliament, a mechanism which the Committee
believes will enhance the Auditor-General's already close links
with his major client - the Parliament.

AUDIT COMMITTEE OF
PARLIAMENT

Introduction

61 On 28 June 1994, Senator the Hon Robert Ray gave
notice of a government motion in the Senate to establish a
joint standing committee to be known as the Audit Committee
of Parliament.!

62 The notice of motion detailed the functions of the
Audit Committee, in summary, as being to:

o advise the Auditor-General of the Committee's audit

priorities;

. advise the responsible Minister when the Committee
wishes a performance audit conducted on a GBE;

. consider the resources of the ANAQ; and

o report to the Parliament on any issue arising out of

the Committee's consideration of ANAO resources,
the performance of the Auditor-General's functions or
reports of the Independent Auditor that the Commit-
tee believes should be drawn to the attention of
Parliament.

53 The Notice of Motion also proposed that the Commit-
tee's membership be:

. the Speaker of the House of Representatives and the
President of the Senate, alternatmg as chairman and
deputy chairman;

° the chairman of the JCPA;

. two Government and three Opposition members of
the House of Representatives; and

1 See Appendix 2.
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. one Government Senator, one Opposition Senator
and one Senator to be nominated by any minority
groups or independent senators.

64  On 29 June 1994, prior to considering Senator Ray's
motion, the Senate passed the following motion moved by
Senator Brian Gibson: '

That the proposed resolution for the establishment of an
Audit Committee be referred to the Joint Committee of
Public Accounts for inquiry and report by 23 August 1994,
and that the Committee, in conducting its inquiry, give
particular attention to the appropriateness of establishing
a separate committee rather than conferring the functions
of the proposed committee on the Joint Committee of
Public Accounts.? 3

55 This chapter provides some background to the
proposal to establish an audit committee and then considers
the type of duties which would be appropriate for such a
committee to perform. The final sections of the chapter
consider whether the duties of an audit committee should be
performed by & new and separate parliamentary committee, or
whether the responsibility should be conferred on the JCPA.

Background

56  The formal motion to establish an audit committee of
Parliament draws heavily on a proposal to establish such a
committee made by the JCPA in Report 296 in 1989.

5.7 Inthat year, the Joint Committee of Public Accounts,
reviewed the Audit Office and, in Report 296, recommended
the establishment of a separate parliamentary audit commit-
tee.* This recommendation was based on the precedent of the

2 See Appendir 3.

8 The Senate subsequently ext ded the deadline for reporting back to Thursday
22 September 1994,

4 JCPA, Report 296 paras. 5.54 - 5.60.

e a——
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UK House of Commons which had established a statutory
audit committee called the Public Accounts Commission in
1983.5

58 In its response to the JCPA's proposal, the
Government stated that:

The establishment of such a Commilttee is a matter for
Parliament to determine. While the Government would be
prepared to consider any comments that the [Audit]
Committee might make, it would reserve for itself the right
to accept or reject such comments... Care would need to be
exercised that such a Committee was not seen to put
pressure on the Auditor-General to purse particular
topics®

59 Recently the JCPA has had cause to reconsider the
proposal put by the Committee in Report 296. As explained
below, the current JCPA believes that the reasons to establish
a separate audit committee are less valid today then they were
in 1989,

Duties of an Audit Committee of
Parliament

Additional Responsibilities for an Audit Committee

5.10 The JCPA believes it appropriate that the Audit
Committee have the authority to advise the Independent
Auditor of the Committee's audit priorities in respect of the
ANAO. This is equivalent to the Audit Committee's agreed
function of advising the Auditor-General of the Committee's
audit priorities in respect of GBEs.

§ & 2, UK: National Andit Act.

6 Senator the Hon Peter Walsh, Ministarial Statement, Gov Resp to JOPA
Report 296, 1 November 1989, p. 2.




REVEEW OF FINANCIAL MANAGEMENT AND AUDIT LEGISLATION

511 Recommendation 36

An audit committee of Parliament should have the addition-
al function of advising the Independent Auditor of the
Committee's audit priorities in respect of the Ausiralian
National Audit Office.

TheJCPAPerformingthe Functionseof
the Audit Committee of Parliament

5.12 As mentioned above, Report 296 recommended that
a separate audit committee be established. The recommenda-
tion was part of a package of recommendations aimed at
making the Auditor-General, more responsive to Parliament.

513 The JCPA has since reconsidered this specific
recommendation and now considers that, for reasons of
efficiency and effectiveness, the functions of an audit commit-
tee could be more appropriately conducted by the JCPA itself.

5.14 The JCPA has come to this view because:

. the JCPA has a long history of liaison with the
Auditor-General. This has given the JCPA members
a strong understanding of the issues affecting the
Auditor-General and his office;

. the JCPA has a statutory obligation to examine the
reports of the Auditor-General. JCPA members have
developed a detailed insight into the Auditor-
General's levels of activity and the efficiency with
which they are carried out. With this information the
JCPA members are well placed to comment on the
Auditor-General's proposed levels of future activity;

. the JCPA aiready acts informally as a conduit for
parliamentarians, to indicate aspects of public admin-
istration that they would like the Auditor-General to
examine. If the Audit Committee functions were
added to its responsibilities, the JCPA would under-
take this task on a formal basis;
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. Members and Senators already have difficulty
meeting their commitments, and creating another
parliamentary committee will only increase the
demands on their time;

. it would place an additional demand on the time of
Presiding Officers;

. it would be less costly administratively to expand the
role of the JCPA than to create another parliamen-
tary committee; and

. the reasons for the UK having a separate audit
committee are not applicable in Australia.

The United Kingdom Precedent

5.15 As was mentioned above, the UK has separated the
functions of its public accounts committee (the Committee of
Public Accounts) and its audit committee (the Public Accounts
Commission). It has been suggested that the UK model allows
each committee to focus clearly as its responsibilities, and
provides for a beneficial separation between the committee
advising the Auditor-General on the Parliament’s audit
priorities and the committee examining the Auditor-General's
reports. As described above, the JCPA believes that its
responsibility to examine any matter affecting the public
account, and its experience of examining audit reports, gives
it a broad perspective on the administration of the public
sector. This perspective means that the JCPA is well placed to
make suggestions about areas and issues warranting the
Auditor-General's attention.

516 The principal reason for the separation in the UK
Parliament between its public accounts committee and its audit
committee is that the chairman of the Committee of Public
Accounts is, by convention, always a member of the Opposi-
tion.” It was not considered appropriate for the Opposition to
preside over a committee reviewing the appropriations of an
agency of State and, thus, the function was given to a separate,
government controlled committee.

7  Erskine May, Parlinmentary Practice, 21st Edition, Butterworths, London, 1989,
p. 660
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6.17 The JCPA does not believe that the separation of the
public accounts role and the audit committee role, as oceurs in
the UK, is necessary in Australia, given that the Chair of the
JCPA is always a government member,

Parliament only has 223 Members and Senators, which is g
very much smaller pool from which to fill a new Committee,
Utilising an existing committee (the JCPA) to fulfil the
function would obviate the need for Members and Senators to
8it on a further committee.

Support for the JCPA from the Presiding Officers

5.19 Presiding Officers of the Parliament have given long
standing support to the view that the JCPA itself should
perform the functions of the audit committee of Parliament,.

620 In September 1991, the then Speaker of the House of
Representatives, the Hon Leo McLeay MP, wrote to the then
Chairman of the Ji CPA, the Hon Gary Punch MP, commenting
on the need for a separate audit committee:

it would be nejther Decessary nor appropriate for the
Presiding Officers to Pparticipate, but it would be desirable
for the members of a committee of this nature to have g
sound knowledge of the operations of the Audit Office.

If the Parliament is to scrutinise the activitios of the Audit
Office more closely than it does at present, the President
and I share the view that the best solution is for the role to
be performed by the Joint Committee of Public Accournts,
Your committee hag the power to undertake the task and
its members have developed relevant knowledge through
the committee's ongoing activities in scrutinising public
administration and examining reports of the Auditor-Gene-
ral®

8  Speaker of the House ofRepmentativu, thaHonhoMcImW, to the Chairman,

JCPA, the Hon Garry Punch MP, Correspondance, 2 September 199].
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521 More recently, the current President of the Senate,

Senator the Hop Michae] Beahan, stated in correspondence to
the Committee that:

I also believe that my involvement in g Separate audit
committee wou]dnotbeappropriate... the committee shoujd
reflect the views of backbench members of parlisment
rather than Parliamentary office-holders,?

522 In correspondence to the Committee, the current
Speaker of the House of Representatives, the Hon Stephen
Martin MP, declined to comment on the issue as Senatop Ray's
motion wag currently before the Senate, 10

Support for the JCPA from Others

623 In his response to Report 296, the Auditor-Genera]
supported the JCPA's recommendation for the creation of an
audit committee of Parliament. !

524 In his forma] résponse to the introduction of the

financial mmanagement and audit Iegislation, the Auditor-Gene-
ral offered the codicil that:
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It should be noted that the Audit Committee could be
constituted by the Joint Committee of Public Accounts. I
would be happy to support such a decision by the
Parliament.’?

525 The Auditor-General of New South Wales echoed this
sentiment, stating that giving the JCPA the functions of an
audit committee would be 'a better result than that which is
proposed.'?

526 Professor Finn of the Australian National University
has also commented that:

it seems to me that the JCPA in our system is properly
positioned to discharge the type of role that I would
envisage for an audit committee.’

Amendments to the Publiec Accounts
Committee Aect 1951

Statutory Recognition of an Audit Committee

627 The Auditor-General believes that an audit committee
of Parliament should be given statutory recognition, arguing
that:

Given its importance, it is considered appropriate that the
Audit Committee be established by legislation and its
responsibilities, membership and reporting arrangements
also be set out in the legislation rather than be left for
decision by each new Parliament.”

12 Auditor-General, Audit Report No. £3 of 1993-94, p. 10.
13 Auditor-General of NSW, Transcript, p. 26€ (Canberra, 27 July 1954).

14 Professor Finn, Tr ipt, p. 272 (Canberrs, 8 August 1994).

16 Auditor-General, Audit Report No. 43 of 1993-84, p. 10.
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528 The Government, on the other hand believes that the
establishment of such a commiitee is 'a matter for the
Parliament under its own procedures, not a matter for
legislation' as 'this approach allows the Parliament greater
flexibility to vary {an audit committee's] charter in response to

changing circumstances'.*®

529 The JCPA believes it highly desirable that an audit
committee of Parliament be given statutory recognition to give
the necessary permanence to such an important committee.

530 The Committee believes that statutory recognition
can be most appropriately achieved by amending the Public
Accounts Committee Act 1951. This Act details the member-
ship, duties and functions of the JCPA and should be amended
to give the JCPA the additional powers to perform the
functions of a parliamentary audit committee.

531 However, the JCPA believes it important that the
JCPA's function as an audit committee should be clearly
distinet from its traditional functions. To clarify the distine-
tion, the JCPA believes that the Public Accounts Committee
Act should require the JCPA to convene as the Audit Commit-
tee of Parliament when performing audit committee functions.
This proposal is somewhat analogous to the practice adopted
by the Senate, and formerly adopted by the House, of dissol-
ving into Committees of the whole when considering legislation
in detail.

532 'The distinction could be further emphasised by an
amendment to the Public Accounts Committee Act to change
the Committee's name to Joint Committee of Public Accounts
and Audit.

533 The functions of the JCPA, when convening as the
Audit Committee of Parliament, should include those con-
tained in the Notice of Motion moved in the Senate by Senator
the Hon Robert Ray on 28 June 1994, as modified by Recom-
mendations No. 19, 20, 33, 35 and 36 above.

16 Minister for Finance, Government Response to Audit Report No.432, pp. 2-3.
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534 Accordingly, the Committee makes the following
recommendations:

53 Recommendation 37

The Public Accounts Committee Act 1951 should be
amended by inclusion of a separate section empowering the
Joint Committee of Public Accounts to perform the func-
tions of the Audit Committee of Parliament. The amend-
ment should:

(a) change the name of the Committee to Joint Commit-
tee of Public Accounts and Audit;

() list the functions to be performed by the JCPA when
convening as the Audit Commitiee of Parliament;
and

(¢) confer the same powers and privileges to the Joint
Committee of Public Accounts when carrying out its
audit committee functions as when carrying out its
traditional duties.

536 Recommendation 38

The functions of the JCPA, when convening as the Audit
Committee of Parliament, should be the same as those
proposed in the Notice of Motion moved in the Senate by
Senator the Hon Robert Ray on 28 June 1994, as modified
by Recommendations No. 19, 20, 33, 35 and 36.

 Membership of the JCPA

537 In Report 296, the JCPA was conscious of the need
to ensure representation for minor parties on the audit
committee, and recommended that one of the nine members
be: )

a Parliamentarian who is a member of a minority party
which is not part of the Government or Opposition.’”

17 JCPA, Report 296, para. 5.57.
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538 The Government's model reserves a position on the
audit committee for 'one Senator to be nominated by any

minority groups or independent Senators'.!®

559 The JCPA believes it is important that minority
parties and independents should be represented on the audit
committee. This is most appropriately achieved by increasing
the membership of the JCPA by one and reserving the extra
position for a representative of any minority groups or
independents in Parliament. The JCPA believes the position
should be available for any parliamentarian and not just a
Senator, as in the Government model. If no such person exists,
then the position should be filled according to the practice of
the Parliament at that time for joint committees.

54 Recommendation 39

Section & of the Public Accounts Committee Act 1951 be
amended to increase membership of the Joint Committee of
Public Accounts to 16 members. The Act should state that
the extra position is to be reserved for a parliamentarian
rominated by any minority groups or independents in the
Parliament. If no such person exists, then the position
should be filled according to the practice of the Parliament
at that time for joint committees.

Transitional Arrangements

541 The Committee believes that it is desirable to set in
place transitional arrangements pending the passage of the
necessary amendments to the Public Accounts Committee Act.

542 Section 8(1) of the Public Accounts Committee Act
empowers the JCPA to conduct 'other duties as are assigned to
the Committee by Joint Standing Orders approved by both
Houses of Parliament'. This power could be used to confer on

18 See Appendix 2.
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the JCPA the duties and functions of an audit cornmittee. The
Joint Standing Orders could be repealed as soon as the
necessary amendments to the Public Accounts Committee Act
have been made.

543 The Committee proposes that, in due course, its
Chairman shall move the following motion in the House of
Representatives:

(1) That, pursuant to section 8(1) of the Public Accounts
Committee Act 1951, the following additional duties be
assigned to the Joint Committee of Public Accounts:

(@) to advise the Auditor-General of the Committee's
audit priorities in respect of Commonwealth bodies;

(b) to advise the responsible Minister in relation to a
government business enterprise (GBE) that the
Committee attaches a priority to a performance audit
being undertaken of certain activities of that GBE,
and, where appropriate, to request that the Auditor-
General undertake the performance audit; and

(¢) consider the resources of the ANAO for the purposes
of assessing the effectiveness of the ANAO in under-
taking its charter and the adequacy of resource
levels, including charge-out rates, to undertake an
appropriate program of audit coverage; and as
appropriate, make recommendations to the Auditor-
General and/or the Executive Government;

(d) to advise the Independent Auditor of the Committee's
audit priorities in respect of the Australian National
Audit Office; and

(e) report to both Houses on any matters arising out of
the Committee's consideration of ANAQO resources,
reports of the Independent Auditor on the operation
of the ANAO, or other matters relating to the per-
formance of the Auditor-General’s functions which
the Committee considers should be drawn to the
attention of the Parliament.
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[

(2) That when performing the duties described above the
Joint Committee of Public Accounts shall convene as the
Audit Committee of Parliament.

(3) That the membership of the Joint Committee of Public
Accounts shall be supplemented by one Member of the
House of Representatives or Senate to be nominated by any
minority group or independent Member or Senator.

(4) That a message be sent to the Senate acquainting it of
this resolution and requesting that it concur and take
action accordingly.

g

Les Scott, MP
Chairman

19 September 1994



APPENDIX | - REFERRAL OF
BILLS TOTHE JCPA

FINANCIAL MANAGEMENT AND
ACCOUNTABILITY BILL 1994

First Reading

Bill presented by Mr Beazley, and read a
first time.

Explanatory memorandum presented by Mr
Beazley; ordered that the second reading be
made an order of the day for the next sitting.

COMMONWEALTH AUTHORITIES
AND COMPANIES BILL 1994
First Reading

- Bill presented by Mr Beazley, and read a
first time.

Explanatory memorandum presented by Mr
Beazley; ordered that the second reading be
made an order of the day for the next sitting.

AUDITOR-GENERAL BILL 1994

First Reading

Bill presented by Mr Beazley, and read a
first time.

Explanatory memorandum presented by Mr
Beazley; ordered that the second reading be
made an order of the day for the next sitting.

FINANCIAL MANAGEMENT AND
ACCOUNTABILITY BILL 1994

COMMONWEALTH AUTHORITIES
AND COMPANIES BILL 1994

AUDITOR-GENERAL BILL 1994
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Reference to Committee

Mr BEAZLEY (Swan—Leader of the
House) (5.04 p.m.)—I move:
(1) That:

(a) subsequent to the presentation and first
reading of the Financial Management and
Accountability Bill 1994, the Common-
wealth Authorities and Companies Bill 1994
and the Auditor-General Bill 1994 and
associated memoranda, the Bills be referred
1o the Joint Committee of Public Accounts
for consideration and an advisory report to
the House by 23 August 1994; and

(b) the terms of this resolution, so far as they
are inconsistent with the standing and
sessional orders, have effect notwithstanding
anything contained in the standing and
sessional orders.

(2) That a message be sent to the Senate acquaint-
ing it of this reference to the committee.

In moving that the package of bills be re-

ferred to the Joint Committee of Public

Accounts for examination and report by the

fourth week of the spring sittings, I need to

point out that in accordance with standing
orders the second readings of this package of
bills will take place in the next week of
sittings; that is, in the first week of the spring
sittings. These bills, like few others, will
ultimately have an impact on the entire field
of government activity, simply because almost
every action of the government has a financial
implication.

The JCPA was the body which initiated
action to replace the Audit Act and the
government believes that it should be the
body 1o formally examine, in the first instance
and on behalf of the parliament, the proposed
outcome of this action. The government
believes that with these bills having a large
technical content input from the JCPA, it will
assist the debate, which, as I have previously
announced, is intended to take place in the
spring sittings.

The government sees the referral of bills to
the JCPA as akin to issuing them as an
exposure draft. Members wishing to contri-
bute to the consideration of the pac!cage
should feel encouraged to do so, ex}hcr
through the proceedings of the JCPA or direct
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to the government. Either way, their views
will be taken into account. Further consider-
ation of this package will also occur in the
government’s own commiltee process. Our
committees will be giving more detailed

consideration to this package and any amend-

ments forthcoming from the other channels
that 1 referred to.

This is a most important set of changes to
the Audit Act, which I do not think has been
much altered since it was first put in place in
1901. I think it behoves us to give this pro-
cess a leg along, which means that we have
to proceed with a reasonable degree of expe-
dition. Otherwise it will get bogged down and

. then nothing will be achieved. 1 should point

out that the commitiee that gave this consider-
ation did so some years ago. It has taken a
long time to get to this point because there
has had to be an infinite variety of consulta-

tion through departments, through government -

business enterprises and, of course, with the
Auditor-General's office and other aspects
more informal of the political process.

Cabinet has had a look at the matter and 1
think we are now in a situation where some
structure has to be put into those consider-
ations. These bills do put that structure into
the further consideration. The Joint Commit-
tee of Public Accounts has done a fine job in
this area thus far, so I think it is totally
appropriate that we and the Senate should
have its advice on how it thinks we have
measured up to the sorts of things it thinks
are important in this area.

1 might say that members of my own party
will want a bit of a further look at these
things—I am sure members of the opposition

«parties also will want a bit of a look at these
things—but the way in which we have or-
dered business in this place, which I think is
very much for the better, means that if we are
actually going to have this package through
by Christmas there needs to be a formal
introduction effectively right now.
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A whole series of purposes is served by this
process. The way in which we are doing it
effectively creates something of the nature of
an exposure draft without actually formally
entitling it as such. From the arrangements we
have informally with colieagues on all sides
of the Senate, the passage of this by Christ-
mas will be comfortable, provided that at the
end of the day they like the product. The way
in which attention has been paid these matters
by all the people that 1 have referred to, I
think, amply justifies decent handling of it by
the parliament.

As I have indicated, virtually by implication
in the things that I have been saying, the
government is not so proud of its authorship
in this regard that it is going to take umbrage
at getting additional advice from any sources
and we look forward to the consultative
processes yet in hand.,

Question resolved in the affirmative.
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APPENDIX Il - MOTION BY
SENATOR ROBERT RAYTO
ESTABLISH AN AUDIT
COMMITTEE

NOTICES OF MOTION

Audit Committee of Parliament

Senator ROBERT RAY (Victoria—
Minister for Defence)—I give notice that, on
the next day of sitting, 1 shall move:

(1) That 2 joint standing committee, to be
known as the Audit Committee of Parlia-
ment, be appointed to:

(a) advise the Auditor-General of the
committee’s audit priorities in respect of
Commonwealth bodies;

(b) advise the responsible Minister in relation
to a government business enterprise
(GBE) that the committee attaches a
priority to a performance audit being

- undertaken of certain activities of that
GBE, for the purpose of requesting that
Minister, where appropriate, to seek the
Auditor-General's agreement to undertake
the performance audit;

(c) consider the resources of the Australian
National Audit Office (ANAO) for the
purposes of assessing the effectiveness of
the ANAO in undentaking its charter and.
the adequacy of resource levels, including
charge-out rates, to undertake an appro-
priate program of audit coverage; and as
appropriate, make recommendations to the
Auditor-General andfor the Executive
Government; and

(d) report to both Houses on any matters
arising out of the committee’s consider-
ation of ANAO resources, reports of the
Independent Auditor on the operations of
the ANAO, or other matters relating to
the performance of the Auditor-General's
functions which the committee considers
should be drawn to the attention of the
Parliament.

(2) That the committee consist of:

(a) the Speaker of the House and the Presi-
dent of the Senate each alternating as
chairman and deputy chairman for periods
determined by the commitiee;
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(b) the chairman of the Joint Committee of
Public Accounts;

(c) two Members of the House of Represen-
tatives to be nominated by the Govern-
ment Whip or Whips, three Members of
the House of Representatives to be nomi-
nated by the Opposition Whip or Whips;
and

(d) one Senator to be nominated by the
Leader of the Government in the Senate,
one Senator to be nominated by the

Leader of the Opposition in the Senate,
and one Senator 1o be nominated by any
minority groups or independent Senators.

That every nomination of a member of the
committee be forthwith notified in writing
to the President of the Senate and the
Speaker of the House of Representatives,

~

(4) That the members of the committee hold

office as a joint standing committee until
the House of Representatives is dissolved or
expires by effluxion of time.,

(5) That the deputy chairman shall act as chair-

man of the committee at any time when the
chairman is not present at a meeting of the
committee, and that at any time when the
chairman and deputy chairman are not
present at a meeting of the committee, the
members present shall elect another member
to act as chairman at that meeting.

(6) That the committee have power 1o appoint

subcommittees consisting of 3 or more of its
members.and to refer to any subcommittee
any of the matters which the committee is
empowered 10 examine,

(7) That the committee appoint the chairman of

each subcommittee who shall have a casting
vote only, and at the time when the chair.
man of a subcommittee is not present at a
meeting of a subcommittee, the members of
the subcommittee present shall elect another
member of that subcommittee to act as
chairman at that meeting.

(8) That the committee or any subcommittee

have power to send for persons, papers and
records, to move from place to place, to
adjoum from time to time, and to sit during
any adjournment of the Senate and the
House of Representatives.

(9) That five members of the committee consti-

tute a quorum of the commitiee, and a
majority of members of a subcommittee
constitute a quorum of that subcommittee.
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(10

(in

(12)

(13

That in matters of procedure the chairman
or deputy chairman presiding at the
meeting have a deliberative vote and, in

the event of an equality of voting, have a’

casting vote, and that, in other matters,
the chairman or deputy chairman have a
deliberative vote only.

That members of the committee who are
not members of a subcommittee may
participate in the proceedings of that
subcommittee but shall not vote, move
any motion or be counted for the purpose
of a quorum.

That the committee have leave to report
from time to time.

That a message be sent to the House of
Representatives acquainting it of this
resolution and requesting that it concur
and take action accordingly.

APPENDIX IIIl - MOTION BY
SENATOR BRIAN GIBSON TO
REFERTHE PROPOSED
ESTABLISHMENT OF AN AUDIT
COMMITTEETO THE JCPA

COMMITTEES
Public Accounts Committee
Reference
Motion (by Senator Gibson)—by leave—

agreed to:

That the proposed resolution for the establish-
ment of an Audit Committee be referred to the
Joint Committee of Public Accounts for inquiry and
report by 23 August 1994, and that the committee,
in conducting its inquiry, give particular attention
to the appropriateness of establishing a separate
committee rather than conferring the functions of
the proposed committee on the Joint Committee of
Public Accounts.
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17 Department of Defence
APPENDIX IV - SUBMISSIONS

18 Australian Maritime Safety Authority

19 CSIRO Australia

Submissions * '
20 Defence Housing Authority
1 Auditor-General of New South Wales '
. v 21 Coopers & Lybrand
2 Snowy Mountains Hydro-Electric Authori
wy ydro-Electric Authority 22 Grains Research and Development Corporation
3 Professor R S Parker,
23 Australian Industry Development Corporation
4 Seafarers Safety, Rehabilitati d C ti
R4 lon and L-ompensation 24 Australian Defence Industries Litd
5 Independent Auditor of the Audit Office, Ernst & :
Young 25 Department of Industry, Science and Technology
6 Professor R Coombes, University of South 26 National Library of Australia
Queensland ’
' 27 Australian Broadcasting Corporation
7 Commonwealth Bank of Australia | .
28 ANL Limited
8 Special Broadcasting Service
29 Department of Transport
9 National Road Transport Commission
30 Commonwealth Funds Management Limited
10 Auditor-General of New South Wales |
| 31 The Institute of Chartered Accountants in Australia
11 Civil Aviation Authority and Australian Society of CPAs
- [
12 Acting Auditor-General of Western Australia i 82 Community and Public Sector Union
!
13 National Standards Commission - b 33 Auditor-General for Tasmania
3
14 Dr J Uhr, Australian National University ‘ 34 The Institute of Internal Auditors - Australia,
| ' Canberra Branch
15 Auditor-General of Queensland
, 35 Australian Maritime College
4
16 Australian Technology Group Ltd '

36 AeroSpace Technologies of Australia Limited
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37

38

39

40

41

43

44

45

46

47

49

50

51

52

53

54

55

56

57

Department of Foreign Affairs and Trade
Department of Vetc'arans' Affairs

Grains Council of Australia

The Australian National University

Australasian Council of Auditors-General

Federal Airports Corporation

Australian National Audit Office

Grains Research and Development Corporation
Export Finance and Insurance Corporation
University of New South Wales

Australian Film Finance Corporation

Department of Human Services & Health
Department (.)f Communications and the Arts
Telstra

Aboriginal and Torres Strait Islander Commission
Community and Public Sector Union

Department of Housing and Regional Development
Auditor-General for the Northern Territory

Professor Allan Barton, Australian National
University '

Australian Maritime College

Australian National Audit Office

58

59

60

61

62

63

64

65

66

Australian Dairy Industry Council Inc
Commonwealth Bank of Australia
Department of Finance

Mr W Funnell, University of Wollongong
National Farmers Federation

Australian Defence Industries
Department of Finance

Australian Dairy Corporation

National Gallery of Australia
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APPENDIX V - EXHIBITS

Exhibits

1 Australian National Audit Office, 'Performance Audit
Savings 1993-94'

R R
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APPENDIX VI - WITNESSES AT
PUBLIC HEARINGS

Thursday, 7July 1994
Department of Finance

Mr Ian McPhee, First Assistant Secretary, Financial
Management Division

Mr George Carter, Special Adviser, Accounting

Mr Maurice Kennedy, Assistant Secretary, Financial
Administration Advisory Branch

Mr Dean Wallace, Assistant Secretary, Public Administra-
tion and Accounting Development Branch

Friday, 8 July 1994
Australian National Audit Office

Mr John Taylor, Auditor-General

Mr Warren Cochrane, Acting National Business Director
Mr Russell Coleman, Executive Director, Policy and
Evaluation Branch

Mr Edward Hay, Group Director

Mr William Nelson, Acting National Business Director,
Financial Audit

Tuesday, 26 July 1994

Community and Public Sector Union

Ms Julie Pagonis, National Industrial Officer
Mr James Grenfell, Workplace Delegate
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Department of Transport

Mr Mike Waller, Deputy Secretary (Transport Policy)
Miss Joanne Blackburn, Assistant Secretary, Legal and
Coordination Branch

Dr David Stephens, Director, GBE Policy and Coordination
Mr Neil Williams, Assistant Director, GBE Policy and
Coordination

Grains Council of Australia

Mr Robert Barry, Non-executive Director, Australian Wheat
Board

Mr Mitchell Hooke, Executive Director

Mr Jock Kreitals, Senior Ecnomist

Mr Peter McKeown, Board Secretary and General Legal
Counsel, Australian Wheat Board

Mr Charles Norris, Senior Management Audit, Australian
Wheat Board

Grains Research and Development Corporation

Mr Andrew Inglis, Chairman of Chairs of Research and
Development Corporations and Council

Mr Stephen Penhall, Business Manager

Mr William Conley, Partner, Blake Dawson Waldron
Solicitors

Wednesday, 27 July 1994
Australian Society of Certified Practising Accountants
Mr Francis Alfredson, Chairman, Audit Centre for

Excellence
Mr Michael McKenna, Executive Director
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Australian Maritime College
Mr John Foster, Company Manager
Mr David Crockett, Deputy Director Corporate Services -
Finance and Property
Mr Christopher Chenoweth, Partner, Mallesons Stephens
Jaques, Canberra, Adviser to Australian Maritime College
Commonwealth Bank of Australia
Mr David Murray, Managing Director and Chief Executive
Officer
Mr Leslie Taylor, Chief Solicitor and General Counsel
CSIRO
Ms Michelle Narracott, Assistant Manager, Legal Affairs
Mr Michael Parkinson, Manager, Corporate Audit
Independent Auditor of the Audit Office
Mr David Boymal, Partner and National Director of
Accounting and Auditing, Ernst & Young
Institute of Chartered Accountants in Australia
Mr Ian Mackintosh, Representative
Mr Alan Talbot, Representative

Auditor-General of New South Wales

Mr Anthony Harris
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Monday, 8 August 1994

Australian National University
Professor Allan Barton, Pro Vice-Chancellor (Finance and
Fabric)

Department of Communications and the Arts
Mr Michael Hutchinson, Deputy Secretary, Communications
Section
Mr Michael Coley, Director, Film Support and Broadcasting
Section
Mr Colin Lyons, Principal Solicitor, Legal Section
Mr Antony Martin, Acting Director, Cultural Access Section
Mr Richard Thwaites, Special Adviser, Corporate
Management

Federal Airports Corporation

Ms Helen Burgess, Coporate Solicitor

Private Citizens

Professor Paul Finn

Wednesday, 17 August 1994
Australian Defence Industries

Mr Ken Harris, Managing Director

P
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Department of Finance

Mr Ian McPhee, First Assistant Secretary, Financial
Management Division

Mr George Carter, Special Adviser (Accounting), Public
Administration and Accounting Development

Mr Gavin Ford, Director, Government Business Enterprise
Policy Section, Transport and Government Division

Mr Maurice Kennedy, Assistant Secretary, Financial
Administration Advisory

Mr Dean Wallace, Assistant Secretary, Public Administra-
tion and Accounting Development

Australian National Audit Office

Mr John Taylor, Auditor-General

Mr Warren Cochrane, Acting National Business Director
Mr Russell Coleman, Executive Director, Policy and
Evaluation Branch

Mr Edward Hay, Group Director
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APPENDIX VIl - PROPOSED FMA
AGENCIES

The following list of organisations represents the list of
Proposed Agencies under the FMA Act (ie., Commonwealth
Bodies dealing in Public Moneys - refer to Note 2 Definitions).

FMA Agencies - General

Administrative Appeals Tribunal
Affirmative Action Agency
AUSTRAC
Australia-Japan Foundation **
Australian Bureau of Statistics
Australian Centre for International Agricultural
Research **
1. Australian Customs Service
8. Australian Electoral Commission
9. Australian Federal Police
10. Australian Industrial Registry
11. Australian National Audit Office
12. Australian Secret Intelligence Service
13. Australian Security Intelligence Organisation
14. Australian Taxation Office
15. Commonwealth Ombudsman Office
16. ComSuper -
17. Family Court of Australia
18. Federal Court of Australia
19. Human Rights & Equal Opportunity Commission
20. The Industrial Relations Court
21. Industry Commission
22, Insurance & Superannuation Commission
23. Inter-State Commission
24. Merit Protection & Review Agency
25. National Capital Planning Authority
26. National Crime Authority
27. National Native Title Tribunal
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28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

Office of Inspector-General of Intelligence & Security
Office of National Assessments

Office of Parliamentary Counsel

Office of Director of Public Prosecutions

Office of Public Service Commission

Official Secretary to the Governor-General

Prices Surveillance Authority

Professional Services Review Panel

Textiles, Clothing & Footwear Development Authority
Trade Practices Commission **

Spectrum Management Agency

CAC Bodiee Prescribed as 'FMA
Agencies' for Public Money that they
Handle

39.
40.

Aboriginal & Torres Strait Islander Commission *
Australian Securities Commission *

Parliamentary Departments and
Departments of States

SERERA

41.

49.
50,
51.
52.
53.
54.
55.
56.
517.
58.
59,
60.

Department of the Senate

Department of the House of Representatives
Department of the Parliamentary Reporting Staff
Department of the Parliamentary Library

Joint House Department

Department of Administrative Services
Attorney-General's Department

Department of Communications & the Arts
Department of Defence

Department of Environment, Sport & Territories
Department of Employment, Education & Training
Department of Finance

Department of Foreign Affairs & Trade
Department of Housing & Regional Development
Department of Human Services & Health
Department of Inmigration & Ethnic Affairs
Department of Industrial Relations

Department of Industry, Science & Technology
Department of Primary Industries & Energy
Department of Prime Minister & Cabinet
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with public monies only - they will operate under the FMA

Act only.

The definition under the Act describes 'Agency' to mean:

2.

(a) a Department of State, including persons who are

allocated to the Department (for the purposes of this

Act) by regulations made for the purposes of this

paragraph;
(b) a Department of the Parliament, including persons

who are allocated to the Department (for the pur-
poses of this Act) by regulations made for the pur-

poses of this paragraph:

(¢c) a prescribed Agency.

.
4
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