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FOREWORD

The Migration Agents Registration Scheme was established in 1992 in response to
concerns about the conduct and competence of persons providing immigration advice
and assistance.

Over the past year, the Joint Standing Committee on Migration has been
investigating the operation and effectiveness of the Scheme. The inquiry was
established in accordance with the Government's commitment to review the Scheme
two years after its commencement.

As part of its inquiry, the Committee sought and received evidence from the major
stakeholders in the Scheme, including migration agents, legal bodies, immigration
advice centres, community organisations, government departments, review tribunals,
legal aid commissions and members of the public. The broad evidence received by
the Committee enabled a comprehensive analysis of the Scheme and its impact on
the providers and receivers of immigration advice.

During the course of the inquiry, a constitutional challenge to the Scheme was
defeated in the High Court. The High Court's majority judgement upholding the
validity of the Scheme meant that the Scheme could continue to operate in its
existing form. This Committee's principal task was to determine whether the Scheme
should continue to operate and, if so, whether any improvements were necessary.
This report presents the Committee's findings and recommendations in this regard.

The ultimate aim of this report is to ensure that a eompetent and professional
migration advice industry operates in Australia for the benefit of those who need
immigration advice and assistance.

SENATOR JIM McKIERNAN
CHAIRMAN
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(a)

(b)

TERMS OF REFERENCE

To inquire into the effectiveness of the Migration Agents Registration Scheme
having regard to:

)
@
3
CY)
(5)

the scope of the scheme, including consumer protection;
standards of entry to practice and means to maintain standards;
fees;

the complaints mechanism/appeal provisions/sanctions;

administration of the scheme; and

To consider whether any changes in existing arrangements are required or
desirable.
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Cunliffe v The Commonwealth, (1994) 124 ALR
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CONCLUSIONS AND RECOMMENDATIONS

Chapter Three: Overview of the Migration Agents Registration Scheme

To date, the Migration Agents Registration Scheme has achieved mixed results.
Critics of the Scheme suggested that it has had little if any impact on the standard
and conduct of persons providing immigration advice, They cited continuing
problems with poor advice and unscrupulous practice as evidence of the Scheme's
failure to make any discernible difference. In contrast, supporters of the Scheme
argued that the registration requirements have resulted in the exclusion from
practice of a significant number of persons who were unfit or not appropriately
qualified and who otherwise may have been operating in the field. They also
suggested that the Scheme is assisting to change attitudes within the migration
advice industry by instilling among registered agents an enhanced awareness of the
need to maintain knowledge and standards. On this basis, a significant number of
those who made submissions to the inquiry supported the continuation of the
Scheme with improvements.

Statistics obtained by the Committee support a finding that the achievements of the
Scheme relevant to its objectives have been chequered. On the positive side, around
600 persons either have been denied the right to practise as migration agents or
have decided to withdraw from seeking entry to the industry. In addition, the
avenues for developing expertise in migration law have increased noticeably, with
various courses and seminars now being conducted at a tertiary level and within the
industry itself. On the negative side, disciplinary action taken against migration
agents has been minimal, even though the number of complaints in relation to
registered and unregistered practice has been increasing over time. In addition,
public awareness of the Scheme remains at a relatively low level. The Scheme also
has not achieved its objective of being self-funding and, according to DIEA, is
unlikely to do so in the future.

During the inquiry, it was acknowledged that the Scheme has been in operation for
just over two years. In this regard, it is relevant to note that, for virtually the entire
operational life of the Scheme, the High Court challenge to the Scheme placed its
validity and operation in doubt.

In coming to its conclusions on whether to retain the Scheme, a range of factors
have influenced the Committee's decision. The Committee's examination revealed
that the migration advice industry has been subject to some form of regulatory
control since its early development. Many witnesses suggested that, as the migration
advice industry is still developing in Australia, mechanisms to assess and monitor
standards within the industry are important for ensuring a competent, professional
and reputable industry. In this regard, while a self-regulatory professional body for
migration agents, namely the Migration Institute of Australia, has been established
recently, the Institute has not secured broad coverage of the industry. As such,
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self-regulation is not a viable option at this time, particularly given the varied nature
of the industry.

While there is continuing anecdotal evidence of poor advice and unscrupulous
conduct, the Committee considers that, at this stage in the Scheme's development,
such evidence does not necessarily indicate the failure of the Scheme. Statistical
evidence about increasing use of the complaints mechanism established under the
Scheme suggests that consumers increasingly have knowledge about the Scheme.
Evidence of increasing complaints through the Scheme's formal mechanisms suggests
a continuing need for some form of regulation of the migration advice industry in
the interests of consumer protection. As noted by one witness to the inquiry, it was
not expected that problems which led to the establishment of the Scheme could be
resolved overnight. In the Committee's view, abolition of the Scheme, or its
substantial diminution, could send an inappropriate signal to the community about
the Government's commitment to the establishment of a competent and reputable
migration advice industry in which the interests of those most in need of assistance
are safeguarded.

Further, while some have suggested that the Scheme has been ineffective in
curtailing the activities of certain incompetent and unscrupulous agents, it could be
argued that such agents have been able to continue operating because of loopholes
in the Scheme, such as the exclusion of advice to sponsors.and nominators from the
scope of the Scheme. This could be an argument for strengthening rather than
abolishing the Scheme.

On the basis of all the evidence presented to it, the Committee concludes that the
Scheme should be retained for the time being, but that it should be reassessed by the
Committee after a further three years of operational experience. The Committee was
swayed in particular by arguments that the Scheme only now is beginning to show
results and that further time is required to achieve the Scheme's intended objectives.

In arriving at the conclusion that the existing Scheme should continue to operate,
the Committee has taken into account both the statistical outcomes of the Scheme
to date and the anecdotal evidence received during the inquiry, At the same time,
the Committee has relied on that evidence to recommend improvements in relation
to the scope of the Scheme, the criteria for registration, the administration of the
Scheme, its Code of Conduct and its disciplinary processes. Those recommendations
are detailed in subsequent chapters of this report.

In recommending that the Scheme be retained for the time being, but that it be
reassessed in three years time, the Committee is of the view that the Migration
Agents Registration Board should develop specific performance indicators which
would assist in an objective assessment of the Scheme after a further three years of
operation.

xviii,

The Committee recommends that:

1 the Migration Agents Registration Scheme continue to operat? for.a
further three years, with a range of improvements as detailed in
subsequent recommendations; and

2. the Migration Agents Registration Scheme be reviewed by the Joint
Standing Committee on Migration after a further three years of
operational experience, and that such a review be based on t.he
outcomes which have been achieved in relation to object.lve
performance indicators developed by the Migration Agents Registration
Board. (paragraph 3.90)

Chapter Four: Migration Agents
The legal profession

The debate on whether lawyers should be included in the Migration Agents
Registration Scheme focused principally on the issue of whether there was a
demonstrated need for lawyers to be registered as migration agents. Those opposed
to the inclusion of lawyers argued that the legal profession itself has adequate
controls for ensuring the competence and conduct of lawyers without .the need for
an additional registration scheme. Representatives of the legal. prqfessmn referred,
in particular, to comments by Mason CJ, who, in his dissenting judgment on the
High Court challenge to the Scheme, intimated that the Scheme was unnecessary
for lawyers because no evidence had been presented that there was a real problem
of unscrupulous behaviour or incompetence among lawyers.

During the inquiry, the Committee received a variety of. evidence to suggest that
while a majority of lawyers undertake their dut.ies with due competence and
integrity, some lawyers practising in the immigration .ﬁeld do not have adequate
knowledge of migration law, and a small percentage act in an unscrupulous manner.
Particularly relevant in this regard was the evidence from the IRT apd the RRT
that, in proceedings before the tribunals, poor standarc.ls have b'een evident among
lawyers and non-lawyers alike. Relevant also was the mformahpn f"rom the Board
that it has dealt with complaints about lawyers not under investigation by the legal
profession's own disciplinary committees or tribunals.

In the previous chapter, the Committee recommended a cpntinuation of the Scheme
for three years, on the basis that further time is required fqr the Schem(? to be
assessed adequately. Given that the statistical and anecdotal evidence regarding the
shortcomings of migration agents related to both lawyer and non-lawyer ggents, the
Committee is not minded at this time to exempt a significant proportion of the
industry, namely lawyers, from the Scheme.
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Clearly, the Government's original objective of raising professional standards across
the migration advice industry has yet to be achieved. In the Committee's view,
exemption of lawyers from the Scheme at this point in time would make the
achievement of that objective even more difficult. Again, the Committee notes the
evidence from the IRT and RRT regarding poor standards among lawyer and
non-lawyer migration agents.

The Committee also is concerned that exemption of lawyers from the Scheme would
remove an important avenue of consumer redress for persons who are given poor
immigration advice by incompetent or unscrupulous lawyers. In this regard,
community groups indicated that a large proportion of persons requiring
immigration assistance would have little knowledge of the intricacies of the legal
profession’s complaints and disciplinary system. As such, it would be unlikely that
persons who receive poor advice from incompetent or unscrupulous lawyers would
be in a position to utilise those disciplinary processes. Exemption of lawyers from
the Scheme would make it more difficult for such persons to achieve appropriate
redress.

Accordingly, it is in the interests of the migration advice industry and the consumers
of immigration assistance that the Committee at this time supports the continued
inclusion of lawyers within the Scheme.,

The Committee, however, is concerned that, in certain circumstances, the existing
requirements of the Scheme are unduly onerous for lawyers and may resulf in
persons unwittingly breaching the legislation. As detailed above, the current
legislative drafting of the Scheme means that lawyers who are not registered as
migration agents but who provide immigration advice on a casual basis to a friend
or acquaintance or who occasionally provide pro bono immigration advice would be
breaching the legislation. As this problem also affects other professional advisers,
the Committee's proposals in this regard are detailed in the section dealing with
non-fee charging advisers.

Another problem identified by the Committee concerns visa related immigration
work before the AAT, which is not included within the existing definitions of
immigration assistance or immigration legal assistance. When the Scheme was
established, the then Minister indicated that broad definitions have been used to
include all persons working in the migration area and all types of immigration work.
The omission of reference to the AAT in the Scheme does not accord with this
approach and should be rectified.

In considering whether all persons providing assistance on migration matters before
the AAT should be required to register as migration agents, the Committee noted
that the registration scheme is directed principally at the regulation of advice given
in relation to visa matters. On this basis, the Committee is of the view that
assistance given in relation to an AAT review of a business visa cancellation or a
visa refusal on character or conduct grounds should be included in the definition of
immigration assistance. Criminal deportation work, which results from successful
criminal prosecutions, should remain outside the Scheme.

XX

While the Committee considers that AAT visa work should be included within the
scope of the Scheme, the Committee is aware that advocacy work undertalfen in the
AAT by lawyers, whether in respect of visa refusals or criminal deportation cases,
is associated closely with advocacy work in court, for which lawyers are exe_mpt f'rom
the requirement to register as migration agents. On this basis, the Committee is of
the view that advocacy work undertaken by lawyers in the AAT likewise should be
included in the definition of immigration legal assistance and, therefore, should
constitute, along with court advocacy, areas of work for which lawyers are exempt
from the requirement to register as migration agents. The effect of this proposal
would be that non-lawyers would be required to be registered ag migration agents
when undertaking advocacy work before the AAT, but lawyers would be exempt
from this requirement.

The Committee recommends that:

3. subject to recommendations 5, 6 and 13, lawyers continue to _be
required to register as migration agents in order to provide
immigration assistance;

4, the definition of immigration assistance be amended to include advice,
assistance or representation given in relation to visa refusals or
canceilations before the Administrative Appeals Tribunal, including
business visa cancellations and visa refusals and cancellations under
section 501 of the Migration Act 1958,

5. advice, representation and assistance given in relation to cnmmal
deportations before the Administrative Appeals Tribunal continue to
be outside the scope of the Migration Agents Registration Scheme; and

6. lawyers continue to be exempt from the requirement to regist‘;er as
migration agents when undertaking preparation or representation in
relation to visa refusals or cancellations before the Administrative
Appeals Tribunal. (paragraph 4.47)

Non-fee charging migration agents

As stated previously, when the Migration Agents Registration Scheme was
introduced, the Government made the deliberate decision to include virtually all
providers of immigration assistance within the scope of the Scheme. Some have
eriticised the requirement that non-fee charging workers and members of pon-profit
organisations are required to register, suggesting that this requirement is extreme
and has resulted in a reduced number of sources of advice for those who are unable
to afford paid advice. Others have argued that the broad reach of the Sch.eme has
helped to ensure that those providing advice in the non-profit secto1: are slfﬂled and
competent. In this regard, the Committee notes the high regard Yv1th which many
non-profit immigration advisory services are held in the community.
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In considering the scope of the Scheme, the Committee notes the differing views of
the High Court regarding the registration arrangements. The Committee notes in
particular the view of the majority of the High Court that the balancing of
competing interests associated with the Scheme is a matter for the Parliament.

In this regard, the Committee agrees with the view of the Immigration Advice and
Rights Centre that the principal issue is not whether the advice is paid for or is
provided free of charge, but whether consumers, particularly those who are least
able to shop around for advice, should be able to expect accurate advice from
competent advisers, and whether they should be able to access appropriate avenues
of redress should the advice which is provided prove to be negligent, inaccurate or
dishonest. The need for access to information must be balanced against the right to
appropriate and competent advice. While the exemption of non-fee charging advisers
from the requirements of the Scheme may increase the sources of free advice, the
Committee is concerned that any such move would dilute, to the detriment of the
consumer, the overall objective of the Scheme to improve the quality of advice within
the migration advice industry. Accordingly, the Committee is of the view that, in
general, persons providing immigration assistance without charging a fee, when
providing such assistance in the capacity of a non-fee charging advice service, or in
the course of or in association with their business or profession, should continue to
be required to register as migration agents.

At the same time, however, the Committee is sympathetic to the need for adequate
access to immigration advice and the difficulties faced by non-profit organisations
seeking to assist those with an immigration problem. The Committee acknowledges
the limited resources with which they must operate, the increasing demand for their
services, and the problems of staff turnover which continually trouble such
organisations. To alleviate some of these difficulties, the Committee supports the
suggestion for the introduction of an organisation based registration whereby the
non-fee charging advice agency itself is registered without the need to register in
their own right all persons working for that agency. In supporting this proposal, the
Committee considers that the Board's concerns that persons can use such licensing
arrangements or organisation based registrations as a back door method of gaining
registration for the purposes of commercial practice need to be addressed.

In the Committee's view, organisation based registrations should be made available
to those non-fee charging organisations which are able to demonstrate to the Board
that they have:
continuity of leadership within their management committees;
supervision of workers by a permanent and experienced staff member
who would qualify to register as a migration agent in his/her own

right;

adequate and appropriate resources;

xxii

a regular and on-going training program for staff to ensure their
continued competence in immigration law and practice; and

a commitment to ethical conduct.

Individuals working for a registered organisation who provide immigration
assistance either outside of the auspices of that organisation or after leaving the
employ of that organisation would be required to register as migration agents in
their own right. In addition, the Board should have the power to revoke organisation
registrations where the organisation ceases to satisfy the prescribed standards of
staff training, advice and/or conduct. Where an organisation ceases to be registered,
individuals working for that organisation would need to register as migration agents
in their own right in order to provide immigration assistance. This proposal would
obviate the need for any provisional registration, as proposed by the Refugee Advice
and Casework Service, and would overcome the Board's concerns about existing
licensing arrangements being a back door method of registration. If the proposal to
establish organisation based registrations is adopted, then the existing licensing
arrangements should be amended accordingly.

The Committee acknowledges that, if the above proposals are implemented, some
community organisations which currently operate under the licensing arrangements
may not qualify for an organisation based registration and, therefore, may need to
ensure that their staff are registered individually. To assist such organisations in
getting staff registered, the Board should ensure that an appropriate training
module for community workers is developed, with a view to such workers gaining
registration as migration agents in their own right.

As for those professional advisers, such as lawyers and student advisers, who
occasionally may provide advice free of charge to a family friend or acquaintance,
the Committee is concerned that the current provisions of the Scheme unwittingly
may bring them into a breach of the legislation by virtue of the fact that their advice
is provided on the basis of their professional knowledge. Such persons may not be
aware of the requirements of the Scheme and may be acting out of a genuine desire
to provide assistance with a particular problem. It is unlikely that such persons
would be prosecuted. Indeed, DIEA's advice to the Committee was that where such
cases have come to its attention, the unwitting advisers simply were cautioned about
the need for registration when providing immigration assistance. Nevertheless,
under the existing legislation, such persons attract a potential liability and offend
the penalty provisions. To overcome this anomaly, the Committee is of the view that
the Migration Act should be amended to ensure that those persons who, in
association with their business or profession, provide immigration assistance free of
charge on an occasional, informal basis are exempt from the requirement to register
as migration agents. In making this recommendation, the Committee is heeding the
concerns expressed in the Cunliffe case by certain of the dissenting High Court
judges regarding the ambit of the registration arrangements applying to voluntary
advice.

xxiii



The Committee recommends that:

7.

10.

11

persons providing immigration assistance without charging a fee when
providing such assistance in the capacity of a voluntary advice service
or in the course of or in association with their business or profession
continue to be required to register as migration agents, except for
those persons under section 280 of the Migration Act 1958 who
currently are exempt from the requirements of the Migration Agents
Registration Scheme, as well as those persons covered by
recommendations 10 and 13;

for the purposes of allowing non-fee charging organisations to provide
immigration assistance without requiring their employees or voluntary
workers to register as migration agents in their own right, the
Migration Agents Registration Board be empowered to implement a
system of organisation based registrations under which the Board is
able to register non-fee charging organisations which are able to
demonstrate to the Board that they have:

. continuity of leadership within their management committees;

supervision of workers by a permanent and experienced staff
member who would qualify to register as a migration agent in
his/her own right;

adequate and appropriate resources;

. a regular and on-going training program for staff to ensure their
continued competence in immigration law and practice; and

a commitment to ethical conduct;

pursuant to recommendation 8, the Migration Agents Registration
Board be empowered to revoke the registration of registered
organisations which cease to satisfy the prescribed standards of staff
training, advice and/or conduct;

pursuant to recommendations 8 and 9, individuals who work for
registered organisations not be required to register as migration agents
in their own right unless or until they provide immigration assistance
outside the auspices of the organisation, or they leave the employ of
the organisation, or in circumstances where the organisation ceases to
be registered;

subject to the adoption of recommendations 8 to 10, the existing
licensing arrangements for non-fee charging organisations be amended
accordingly;

12. the Migration Agents Registration Board ensure the development of a
training module to assist non-fee charging organisations which do not
qualify for an organisation based registration to have their advisers
registered as migration agents; and

13. persons who, in association with their business or profession, provide
immigration assistance free of charge on an occasional, informal basis
not be required to register as migration agents. (paragraph 4.78)

Staff of legal aid commissions

It is clear from the explanatory memorandum to the legislation establishing the
Migration Agents Registration Scheme that the Government always intended to
exempt staff of legal aid commissions from the requirement to register as migration
agents, The confusion about this, which arose at the commencement of the Scheme
and which initially resulted in staff of legal aid commissions being registered, was
overcome eventually after DIEA sought clarification of how the term 'official' should
be defined. While the Committee is pleased that, in a practical sense, the confusion
has been resolved, the Committee is of the view that, in the interests of continuing
certainty, it should be put beyond doubt that legal aid commission staff are exempt
from registration as migration agents by explicitly including legal aid commission
staff within the definition of an official in section 275 of the Migration Act.

The Committee recommends that:

14.  section 275 of the Migration Act 1958 be amended to specify that the
term ‘official' includes staff of legal aid commissions, so that it is put
beyond doubt that staff of legal aid commissions are exempt from the
requirement to register as migration agents. (paragraph 4.84)

Travel agents

As noted previously, the broad reach of the Migration Agents Registration Scheme
was aimed deliberately at ensuring that immigration advice is accurate and
competent, whether or not such advice is given free of charge or ancillary to a
principal business. As noted previously, the consequences of wrong or inaccurate
advice can result in unnecessary hardship and expense. In the Committee's view, no
substantive evidence was presented as to why travel agents who provide assistance
in relation to an immigration matter should be exempt from the Scheme. If advice
is provided in a professional capacity, the consumer rightfully should expect the
advice to be accurate and should have appropriate avenues for redress should that
not prove to be the case. (paragraph 4.88)



Sponsors and nominators

The existing provisions define immigration assistance to be assistance or
representation given to a visa applicant or cancellation review applicant. By
definition, a significant proportion of visa applicants are located overseas. Various
visa categories require visa applicants to be sponsored by an Australian citizen or
resident, or an Australian company or institution. In such circumstances, the advice
given by a migration agent is likely to be directed to the Australian sponsor or
nominator. Additionally, the review of a visa refusal is lodged in the name of the
Australian sponsor or nominator.

If advice given to sponsors and nominators is not included within the definition of
immigration assistance, a significant part of migration practice is excluded from the
scope of, and therefore protection offered by, the Migration Agents Registration
Scheme. Clearly, this is an unsatisfactory situation. One particularly invidious
outcome of this omission is that persons who have been found to be unqualified or
unfit to practise as migration agents can circumvent the Scheme by directing their
practice through sponsors and nominators.

A close reading of the High Court's decision in the Cunliffe case would appear to
allow advice provided to sponsors and nominators to be included within the scope
of the Scheme. The High Court held unanimously that the Scheme was within the
aliens power in the Constitution because, although it did not regulate the rights and
obligations of non-citizens, non-citizens were the objects of protection and
immigration assistance was a matter of peculiar significance to non-citizens. Under
these criteria, it would appear that advice given to sponsors and nominators could
be brought within the scope of the Scheme because the ultimate beneficiary of the
assistance still would be the non-citizen. This view has been confirmed by legal
advice obtained from the Attorney-General's Department.

On this basis, the Committee considers that advice to sponsors and nominators
should be included within the scope of the Scheme. The definition of immigration
assistance should be amended to include assistance and representation given to
sponsors and nominators of visa applicants within that definition.

The Committee recommends that:

15. the definition of immigration assistance under section 276 of the
Migration Act 1958be amended to include within that definition advice
given to sponsors and nominators of visa applicants, thereby requiring
persons who provide immigration assistance to sponsors and
nominators to be registered as migration agents. (paragraph 4.101)

xxvi

Citizenship

Little evidence was received during the inquiry on whether there is a need to include
advice given to non-citizens on citizenship within the scope of the Scheme. The issue
was raised by the Board late in the inquiry.

Despite the lack of evidence received during the inquiry, the Committee considers
that there are good reasons to support the extension of the Scheme to cover advice
and assistance given to non-citizens in relation to their citizenship applications. In
particular, the Committee considers that persons giving such advice should be
required to comply with the Code of Conduct for migration agents which discourages
the making of statements which the person knows to be false and misleading.

The Committee is aware from its own experiences that citizenship applicants who
have obtained residence by fraud or deception may not necessarily be known to
DIEA at the time they make their citizenship applications. The Committee is
concerned to ensure that migration agents who may be aware of the deception do
not help to perpetuate it by assisting the person to obtain citizenship on the basis
of his or her fraudulently obtained residence status.

In its 1994 report on Australian citizenship, Australians All, Enhancing Australian
Citizenship, the Committee recommended that non-citizens who achieve residence
by fraud should be liable to have their Australian citizenship revoked where the
fraud is discovered after the granting of citizenship. Including advice and assistance
to citizenship applicants within the scope of the Migration Agents Registration
Scheme would complement the Committee's proposals in its earlier report. As there
may be some constitutional implications arising from this proposal, advice should
be sought from the Attorney-General's Department as a first step towards
implementing this expansion of the Scheme.

The Committee recommends that:

16.  subject to advice obtained from the Attorney-General's Department on
any constitutional implications, the definition of immigration
assistance under section 276 of the Migration Act 1958 be amended to
include advice and assistance given fo non-citizens in relation to
applications for citizenship by naturalisation. (paragraph 4.108)

Chapter Five: Eligibility for Registration

‘When the Migration Agents Registration Scheme was established, the then Minister
indicated that the emphasis of the Scheme would be on monitoring the conduct of
migration agents rather than restricting entry to the migration advice industry. The
criteria which migration agents must satisfy in order to be registered reflect this
aim.
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During the inquiry, contrasting views were presented about the existing entry
standards and whether they should be strengthened. In this regard, it is important
to note that the transitional entry provisions which operated at the outset of the
Scheme, whereby persons already working in the migration advice industry could
become registered on the basis of their past work experience in a migration practice,
no longer are available to new entrants to the industry. The current entry standards
require that persons now seeking to be registered as migration agents must either
have a law degree or be able to demonstrate a pass in a designated migration law
course. This is a recent development. As such, it is premature to suggest that the
existing entry standards are inadequate for achieving a more competent and
professional industry. In the Committee's view, further operational experience of the
current entry standards is required before any move to strengthen those standards
should be considered.

In this regard, it is also relevant to note the advice from the Office of Regulation
Review that registration schemes are likely to be ineffective if the effort which is
directed to registering practitioners overshadows the effort which is directed to
monitoring the activities of those practitioners and taking disciplinary action where
necessary. The Committee is concerned that if the competence criteria for
registration as a migration agent were strengthened at this point in time, the focus
would remain on the registration process rather than on the important tasks of
monitoring migration agents, investigating complaints and, where necessary, taking
disciplinary action. On this point, the Committee notes the evidence from DIEA and
the Board that, in the first two years of the Scheme, most of the Board's efforts, and
the efforts of the Scheme's secretariat, have been directed to the registration of
migration agents, with only limited attention directed to investigations and
disciplinary action.

In supporting the maintenance of the existing competence criteria which migration
agents must satisfy for registration, the Committee is not suggesting that the issue
of professional competence among migration agents does not warrant attention. The
Committee prefers to emphasise continuing professional development rather than
the setting of entry standards at too high a level.

In this regard, the Committee supports the suggestion that, in order to renew their
registrations, all migration agents, including lawyer and non-lawyer agents, should
be required to produce evidence of satisfactory completion of relevant training
and/or professional development approved by the Board. Without such a
requirement, the Scheme's objective of increasing professional standards within the
migration advice industry will be achieved in relation only to those conscientious
agents who voluntarily update their knowledge and skills on a regular basis. In the
Committee's view, a continuing education points model, as applies in the legal
profession, would appear to be the most appropriate option for maintaining
standards within the migration advice industry. Under such a model, practitioners
would be required to demonstrate satisfactory completion of relevant training and/or
professional development approved by the Board when renewing their registrations.
Failure to comply with such continuing education requirements would delay or
Jjustify refusal to renew a registration.
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In proposing a continuing education requirement for migration agents, the
Committee acknowledges the concerns expressed by some community organisations,
including, for example, the South Australian Multicultural and Ethnic Affairs
Commission, that currently there are limited opportunities for professional training
in migration law and practice, particularly outside New South Wales and Victoria.
In this regard, the Committee is encouraged particularly by the efforts of DIEA and
the Migration Institute of Australia in conducting seminars and assisting in the
establishment of migration law courses. In the Committee's view, these efforts
should continue to be supported. In addition, the Board should take responsibility
for ensuring that appropriate training opportunities for migration agents outside of
New South Wales and Victoria are or can be made available.

The Committee also notes DIEA's suggestion that consideration be given to the
establishment of different levels of registration, which acknowledge a higher level
of knowledge or skill demonstrated by a migration agent. The Committee is not
disposed to make a specific recommendation to this effect at this time. In its view,
further development of the industry is required before such a system can be
implemented. Nevertheless, it is a suggestion which should be reconsidered once a
continuing training requirement is implemented and specialist accreditation in
migration law is established fully within the legal profession.

While the Committee is not in favour of strengthening entry standards, and instead
has emphasised the need for ongoing maintenance of standards, the Committee is
concerned that the existing criteria for registration as a migration agent, as
presently drafted, are not easily understood or ascertained. The existing legislation
does not define the term integrity or the concept of a fit and proper person to give
immigration assistance. It also does not define the concept of sound knowledge of
migration procedure. In the Committee's view, it is unsatisfactory for such matters
to be left entirely to discretion and interpretation, as currently would appear to be
the case.

In the Committee's view, the criteria for registration of migration agents should be
defined specifically. The legislation and accompanying regulations should provide
guidance as to the criteria for determining integrity, a person's fitness to give
immigration assistance, and sound knowledge of migration procedure. In terms of
sound knowledge of migration procedure, this should be defined to mean a pass in
a course or examination approved by the Board. In addition, as suggested by the
Privacy Commissioner, the legislation should limit the criteria for assessment of a
registration to that information which is relevant specifically to the application.

The lack of precision regarding the criteria for registration is reflected in the
migration agent registration application form. The information requested on that
form is defined in broad and imprecise terms. Information is requested not only
about the applicant, but also any third parties linked to the applicant by
employment. Persons employed by large firms and partnerships are required to
provide detailed information on a number of persons within the firm whose practices
may be unrelated and irrelevant to the migration agent's registration application.
This obligation can be onerous, intrusive and unnecessary. Accordingly, the
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Committee is of the view that the existing application form for registration as a
migration agent should be redesigned and amended in accordance with appropriate
privacy principles in order to set out more precisely the nature of the information
which is required.

The Committee recommends that:

17.  the criteria for registration as a migration agent be defined specifically,
with legislative guidance to be given on the criteria for determining
whether an applicant for registration is a person of integrity, is a fit
and proper person to provide immigration assistance and has sound
knowledge of migration procedure;

18.  the term 'sound knowledge of migration procedure’ be defined to be a
pass in & course or examination accredited by the Migration Agents
Registration Board;

19. the information required to be disclosed by an applicant for
registration as a migration agent be modified to:

specify the types of information which are relevant to the
assessment of an applicant's suitability for registration;

limit consideration of the character and conduct of co-workers,
co-executives and partners of the applicant to those individuals
related by employment who directly or indirectly influence the
applicant in the provision of immigration assistance; and

specify the particular information pertaining to character which
is relevant to an assessment of an applicant's integrity;

20. the application form for registration as a migration agent be
redesigned and amended to indicate the precise nature of information
required to be provided by the applicant and to reflect the amendments
proposed in recommendation 19;

21.  allmigration agents renewing their registrations be required to provide
evidence of satisfactory completion of relevant training and/or
professional development approved by the Migration Agents
Registration Board as part of a continuing education points system;
and

22.  the Migration Agents Registration Board be responsible for ensuring
that adequate and appropriate opportunities for training are available
for migration agents across Australia. (paragraph 5.47)

Chapter Six: Administration of the Scheme

Submissions on the role of DIEA

As one of the principal objectives of the Migration Agents Registration Scheme is to
provide consumer protection against professional misconduct in the migration advice
industry, it is vital that both the providers and consumers of immigration assistance
have confidence in the operation of the Scheme. In this regard, the Committee
agrees with the sentiment expressed during the inquiry that such confidence
depends on the integrity of the Scheme and its decision making processes.

Some of the dissatisfaction with the existing Scheme appears to stem from concern
about the role of DIEA. The Secretary of DIEA, or the Secretary's delegate, approves
straight forward applications, refers controversial applications to the Board and
serves as Chairperson of the Board. This has given rise to a perception that the
Scheme and the Board which administers the Scheme are linked too closely to DIEA.

In this regard, the Committee notes the Privacy Commissioner's concerns regarding
the role of DIEA's Secretary in registering and referring applications. These
concerns appear to stem in part from the Commissioner's perception, derived from
consultations prior to the establishment of the Scheme, that the Board would have
responsibility for all aspects of registration. On this point, it is relevant to note that
the need to fast-track straight forward applications in practice has required the
assistance and expertise of DIEA staff, who cull, register and refer relevant
applications. The Committee's recommendations for greater precision in the criteria
for registration and changes to the migration registration application form, as
detailed in Chapter Five, should assist in allaying some of the concerns about the
role of DIEA staff in collating and evaluating information relevant to registration
applications.

At the same time, the Committee shares some of the concerns about the Secretary's
responsibilities as Chairperson of the Board. On this matter, no specific evidence
was presented to the Committee to indicate that the Board is unduly influenced by
DIEA as a result of DIEA retaining the position of Chairperson of the Board.
Indeed, such suggestions were refuted vigorously by the Board and DIEA.
Nevertheless, the Committee considers that public confidence in the Scheme would
be enhanced, and the distinct roles of the Board and the Secretary of DIEA would
be clarified, if an independent Chairperson was appointed to the Board.

In the Committee's view, the existing arrangement whereby the Secretary of DIEA
or his/her delegate serves as Chairperson is unsatisfactory. It creates confusion
about who is administering the Scheme, thereby fuelling the perception that the
Board is not independent. In addition, because of DIEA's practice of rotating the
Chair among its senior executives, the position of the Chair effectively has become
a titular one. The Committee considers that the Chairperson of the Board has an
important function to perform in providing leadership and direction to the Board.
Establishment of an independent Chairperson will not only ensure that such a role
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can be fulfilled, but also will contribute to the standing of the Board as an
independent decision making body.

In proposing that an independent Chairperson be appointed to the Board, the
Committee is firmly of the view that DIEA's presence on the Board should be
retained through the creation of an additional place on the Board for a
representative of DIEA, A reconstituted Board along the lines proposed by the
Committee would allow for an effective working relationship between the Secretary
of DIEA, the secretariat and the Board. It would enable the Secretary and
secretariat to maintain responsibility for processing uncontroversial applications and
referring controversial applications to the Board. It also would enable DIEA to play
an active role on the Board alongside the other stakeholders in the Scheme without
the perception that it has undue influence in directing the Board. The structure
proposed by the Committee would maintain an appropriate balance by continuing
to draw representation from all the major stakeholders in the Scheme.

In the Committee's view, the DIEA representative should be a senior officer of DIEA.
In addition, to ensure continuity, the position should not be filled on a rotation
basis, as has been the current practice in relation to the Chairperson. Rather, one
senior officer should be identified and serve as the Board member.

Concerns regarding the role of DIEA in investigating complaints about migration
agents are discussed in Chapter Eight.

The Committee recommends that:

23.  the existing administrative arrangements for registration of migration
agents be retained, so that the Secretary of the Department of
Immigration and Ethnic Affairs maintains responsibility for approving
straight forward applications from persons seeking to become
migration agents and for referring contentious applications to the
Migration Agents Registration Board, which should retain
responsibility for considering and determining such contentious
applications;

24.  an independent Chairperson, who is not a migration agent and who is
not a representative of the Department of Immigration and Ethnic
Affairs, be appointed to the Migration Agents Registration Board; and

25.  subject to the adoption of recommendation 24, an additional place be
created on the Migration Agents Registration Board for a
representative of the Department of Immigration and Ethnic Affairs.
That representative should be a senior officer of the Department who
is appointed to the Board. (paragraph 6.44)
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Quorum of the Board

The Committee agrees with the Board that the existing requirement for the
constitution of a quorum of the Board could create administrative difficulties if the
member who is a lawyer is unable to consider a registration application because of
a conflict of interest. If the Committee's recommendation for the appointment of an
independent Chairperson for the Board is adopted (recommendation 24), similar
difficulties could arise if the Chairperson became unavailable in certain situations.
This practical difficulty should be remedied by providing more flexible arrangements
for constituting a quorum of the Board.

The Committee recommends that:

26. the Migration Act 1958 be amended to provide more flexible
arrangements for constituting a quorum of the Migration Agents
Registration Board in circumstances where the lawyer member of the
Board or the Chairperson is unavailable to consider a particular
registration application. (paragraph 6.48)

Funding arrangements

The Committee is of the view that if the Migration Agents Registration Scheme is
to operate effectively, adequate resources need to be made available for the
Migration Agents Registration Board to carry out all of its functions efficiently. To
date, one of the principal objectives of the Migration Agents Registration Scheme,
that it be self-funding, has not been achieved. Indeed, on advice from DIEA, it is
likely that this objective will not be achieved in the foreseeable future unless changes
are made to the existing structure of registration fees.

In this regard, it is clear that, because of the high percentage of agents who are
paying a concessional levy for registration and renewal of registration, the Scheme
is not generating the income which was anticipated when the Scheme was
established. In the Committee's view, the use of the concessional levy has gone
beyond what was intended originally by the Parliament.

During the parliamentary debates on the establishment of the Scheme, a
concessional registration levy was agreed to because of concerns that the flat fee
structure originally proposed would discourage solicitors in small country towns who
deal with only a few immigration cases each year from registering as migration
agents. It was argued that this would disadvantage persons living in such
communities who may require immigration assistance but are unable to access
alternative sources of advice. Given that 39 percent of registered agents were paying
the concessional levy as at 30 June 1994, it is clear that the concessional levy now
applies to a much broader category of adviser than was intended when the
amendments to the original fee structure were agreed to by the Parliament.
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Evidence to the inquiry also suggested that the existing concessional fee structure,
whereby agents who undertake six cases per year pay a significantly higher
registration fee than agents who undertake no more than five cases per year, is
likely to discourage persons from developing their migration practices. In the
Committee's view, the Scheme should be structured so as to encourage the
development of an experienced and established industry rather than a fragmented
industry comprising a large number of operators who have limited experience and
deal with only a few immigration cases each year.

Further, the Committee considers that the concessional levy structure increases the
administrative complexity of the Scheme by requiring DIEA to monitor whether
agents who have paid the concessional levy undertake more than five cases in a year.
Given the advice of DIEA that migration agents have undertaken over 11 000
transactions since the establishment of the Scheme, this monitoring function is time
consuming and can tie up DIEA resources which could be devoted more productively
to the monitoring and investigation of the conduct of migration agents.

Accordingly, the Committee considers that the general concessional levy should be
abolished. In coming to this conclusion, the Committee acknowledges the original
concerns that a flat fee structure may discourage solicitors in remote locations who
deal with few immigration cases from becoming registered, thereby disadvantaging
persons in those communities whe need immigration assistance. To overcome these
concerns, the Committee considers that registered agents who live in towns and
regions where there is no access to alternative immigration assistance and who
provide immigration assistance in less than six cases per year should pay a
concessional levy of $100 for agents registering in their own right and $50 for agents
registering as employees of registered agents. In this way, the concessional levy will
apply only where the circumstances of the agent and the community which that
agent serves warrant the approval of a particular concession. The concession should
not apply to migration agents operating in the larger metropolitan centres or in any
of their associated firms which may be located in outlying areas.

In recommending that the concessional registration levy apply only to particular
migration agents, as identified above, the Committee accepts that the existing
registration fee is set at a high level. For those who do not have a substantial
migration practice, the existing registration fee may be perceived as a barrier to
entry. In particular, it may discourage well qualified persons in the legal profession,
who already have significant expenses in establishing a practice and for whom
migration work does not constitute a significant proportion of their practice, from
providing immigration assistance. In the Committee's view, this would not contribute
to the development of a competitive and professional industry. Accordingly, the
Committee considers that the registration levy and renewal levy should be reduced
to $500 for agents registering in their own right and $250 for agents registering as
employees of a registered agent. Agents who do not charge a fee for their services
should continue to be exempt from paying a registration fee.
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Effectively, the Committee is endorsing the second option put to it by DIEA. The
combined effect of the Committee's proposals would be that agents would be
required to pay the full registration fee unless they satisfy the remote locality and
minimal case load criteria for a concession, but that a significant proportion of
agents would pay a substantially reduced registration fee. According to ﬁgures
provided by DIEA, this would reduce the financial cost of registering for a significant
proportion of agents, and is likely to generate additional revenue for the Scheme of
around $130 000 per annum. The Committee's proposals are likely to encourage
some agents to take on additional cases, and are likely to free up those DIEA
resources which to date have been devoted to monitoring the number of cases
undertaken by agents paying the concessional levy.

As for the suggestion that agents should gain some additional benefits in returq fqr
paying a registration fee, the Committee notes the advice from DIEA that it is
responding to proposals from within the industry and, for _example, has condut‘:ted
seminars and briefings on changes to migration law and practice. Such initiatives
should continue to be supported.

Finally, the Committee notes that it was intended originally that grant:s to
community immigration advice organisations, under the Immigration Adv159ry
Services Scheme, were to have been funded from revenue generated by the Migration
Agents Registration Scheme. A shortfall in such revenue has meant that the grants
have had to be funded from other sources within DIEA. If the Committee's proposals
noted above are adopted, it is likely that the revenue generated from migratio.n
agent registration levies will increase significantly. In the Committee's view, t}ns
revenue should be directed first to improving the operation of the Scheme, including
investigations by the Migration Agents Registration Board. Thereafter, it s%lould be
directed to providing and enhancing community immigration advice services, but
only in circumstances where the organisation which provides the assistance imposes
a requirement that persons who are not in financial need must make a fjmanclal
contribution to the organisation for the advice or assistance which is provided.

The Committee recommends that:

21. the existing concessional registration and renewal levies for migration
agents be abolished, but that migration agents who operate in towns
and regions where there is no access to alternative immigration
assistance and who undertake less than six immigration cases per year
continue to pay a concessional levy of $100 for migration agents _who
register in their own right, and $50 for migration agents who register
as employees of a registered migration agent or employees ?f a
partnership or corporation at least cne of whose members is a
registered migration agent;
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28.  subject to the adoption of recommendation 27, the general annual
registration and renewal levy for migration agents be reduced to $500
for migration agents registering in their own right and $250 for
migration agents regislering as employees of registered migration
agents or employees of a parinership or corporation at least one of
whose members is a registered migration agent; and

29.  revenue generated from the registration and renewal levies paid by
migration agents be directed first to improving the operation of the
Migration Agents Registration Scheme, including investigations by the
Migration Agents Registration Board. Secondly, the revenue should be
used to provide and enhance community immigration advice services
as long as persons who are not in financial need are required to make
a financial contribution for the advice or assistance which those
services provide. (paragraph 6.85)

Chapter Seven: Professional and Ethical Conduct

Obligations to clients

It is evident that a primary concern of those requiring immigration assistance is the
price they have to pay for that assistance. Indeed, concerns about overcharging were
a major catalyst for the establishment of the Migration Agents Registration Scheme.

Migration agents have broad discretion over the level of fees which they charge for
immigration advice and assistance. The consumer is provided with no guidance as
to what might be a reasonable fee to pay a migration agent for work undertaken in
relation to a particular visa application. The Code of Conduct simply provides that
the fees charged by an agent should be reasonable in the circumstances of the case.
The legislation and the Code do not specify what is reasonable in any circumstances.

The suggestion that an indicative scale of fees be introduced for work undertaken
by migration agents drew a mixed response from participants in the migration
advice industry. Some suggested that adoption of such a proposal would be
anti-competitive and would be in direct contrast to developments in other
professions aimed at reducing adherence to standardised fees, Others suggested that
an indicative scale of fees would assist consumers in making informed choices, would
reduce the capacity of unscrupulous agents to overcharge for their services, and
would assist the Board to investigate and take disciplinary action in response to
instances of overcharging.

In the Committee's view, the lack of guidance in relation to fees is a noticeable
deficiency within the existing Scheme. As the migration advice industry is still
developing, it is likely that many agents will not have the necessary experience to
determine the appropriate level of fee to be charged for a particular case. In
addition, many consumers of immigration advice are uninformed about the visa
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application process, and may have little opportunity or ability to shop around for a
better deal.

The Committee, however, is not in favour of establishing scales of fees for migration
agents. Such a move would be contrary to the competition policy reforms
recommended in the Hilmer report on national competition policy and being pursued
by the Commonwealth and State Governments. It also would be contrary to efforts
by the Trade Practices Commission in recent years to remove pricing controls and
increase price competitiveness within professions, including, for example, the legal
profession.

Instead, the Committee considers that a survey of fees charged by migration agents
should be conducted and published on a regular basis. Such a survey should indicate
the range of fees which migration agents generally have charged for various types
of work undertaken in relation to various visa classes. The survey could become an
indicative guide for consumers and migration agents regarding the fees which can
be expected to be charged for particular services. This will assist consumers in
negotiating service agreements with registered agents, and will assist agents in
setting reasonable fees. Such a survey also can be used by the Board as a guide for
determining whether an investigation for overcharging is warranted.

In the Committee's view, the survey of migration agents' fees should be conducted
and published by the Bureau of Immigration, Multicultural and Population Research,
in consultation with representatives from the migration advice industry. An
appropriate commencement point for the survey would be the thousands of
migration agent declarations lodged with DIEA, which contain information on the
fees charged by registered agents and which should be made available to the Bureau.

If the Committee's proposal in relation to a survey of migration agents' fees is
adopted, then the need for migration agents to disclose fees to DIEA diminishes. In
this regard, it is relevant to note the advice from DIEA that the existing practice of
disclosing fees to DIEA yields little benefit in terms of assisting in a determination
of whether agents are overcharging. Clearly, DIEA does not have the resources to
examine and investigate the fees disclosed in the thousands of declarations lodged
to date. The requirement that migration agents lodge declarations with each and
every visa application for which they receive a payment creates much unnecessary
and unprofitable paper work and should be abolished. Given that the Committee
already has recommended the abolition of the concessional registration levy for the
majority of migration agents, Form 932 is unnecessary, Registered agents should
continue to be required to sign and include their names and registration numbers
on client application forms.

On another issue, the Committee considers that the existing requirement for
migration agents to keep client funds separate from the agent's funds should be
stated more emphatically within the Code of Conduct. In the Committee's view,
clause 28 of the Code should be redrafted to provide specifically that migration
agents must keep separate client accounts in which all outgoings relevant to a
client's application are held prior to payment of such monies to DIEA or other
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relevant agencies, and where client fees are held until such time as the work which
has been contracted for has been completed satisfactorily.

As for. the .suggestion that migration agents should be required to take out
profe§51onal indemnity insurance, the Committee is not inclined to recommend that
such insurance be compulsory at this time. The Committee, however, considers that
agents should be encouraged actively upon registration to take out such insurance.

The Committee recommends that:

30.  as an indicative guide to fees charged by migration agents, the B

of Immigration, Multicultural and Population Researen, in soncltors
with representatives from the migration advice industry and by
reference to the migration agents declarations (Form 932) lodged to
date with. the Department of Immigration and Ethnic Affairs, conduct
and publish on a regular basis a survey of fees charged by migration
agentslz for the various types of work undertaken in relation to various
visa classes;

31. the (.lode of Conduct for migration agents be amended to abolish the
requirement for migration agents to lodge with each immigration
app.hcation in relation to which they have provided paid immigration
assmtance a migration agents declaration (Form 932) disclosing the
entire fee charged in relation to that application;

32. claqse 28 of: the _Code of Conduct for migration agents be amended to
clanfy. a migration agent's obligation to maintain client and agent
funds in separate accounts; and

33. migrati_on agents be encouraged but not be required to take out
professional indemnity insurance. (paragraph 7.71)

Obligations for professional conduct

During the inquiry, little evidence was presented to the Committee concerning the
lodgement of unfounded and vexatious claims by migration agents, and the adequacy
of the C<')d'e of Conduct in dealing with this problem. Few witnesses commented on
the provisions within the Code of Conduct for migration agents concerning vexatious
and unfounded claims.

The Code, as f:urrentlx drafted, simply outlines broad principles discouraging agents
from Qreseptmg Vfaxat}ous or grossly unfounded claims. No guidance is provided in
the migration legislation or the Code as to what types of application could and

should .be considered vexatious or grossly unfounded. Clearly, the matter is
contentious and requires clarification,
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In the Committee's view, the Code of Conduct should be amended to provide
specifically that migration agents should not lodge vexatious or grossly unfounded
immigration applications. The current wording of clause 14 of the Code, which states
that migration agents should not encourage such applications, should be
strengthened. In addition, the Code of Conduct should contain guidance as to what
constitutes a vexatious or grossly unfounded application. In this regard, DIEA and
the Board should initiate consultations with representatives from the migration
advice industry with a view to providing within the Code of Conduct more specific
guidance as to what constitutes a vexatious or grossly unfounded immigration
application, and what an agent's obligations are when clients seek to lodge such
applications.

The Committee recommends that:

34. clause 14 of the Code of Conduct for migration agents be amended to
provide that a migration agent should not lodge vexatious or grossly
unfounded applications under the Migration Act 1958 or Migration
Regulations; and

35. the Department of Immigration and Ethnic Affairs and the Migration
Agents Registration Board initiate formal consultations with
representatives from the migration advice industry with a view to
providing within the Code of Conduct for migration agents more
specific guidance as to what constitutes a vexatious or grossly
unfounded immigration application, and what an agent's obligations
are when clients seck to lodge such applications. (paragraph 7.94)

Chapter Eight: Monitoring and Disciplining Migration Agents

To operate properly, any registration scheme requires an effective and efficient
process for monitoring industry participants and taking disciplinary action where
their conduct is not in accordance with industry rules and regulations. A registration
scheme without appropriate disciplinary mechanisms, or which has disciplinary
mechanisms which are used infrequently or with infrequent success, will do little to
increase public confidence in that industry.

During the inquiry, many criticisms of the Migration Agents Registration Scheme
were focused on its lack of success to date in removing unscrupulous and
incompetent agents from the industry. Witnesses suggested that the disciplinary
processes of the Scheme are overly reliant on complaints from consumers, are not
well known, are too slow and are ineffective. In response, the Board and DIEA
indicated that their success in dealing with miscreant agents is improving over time
as the Scheme is becoming better known and as the focus of the Board is switching
from the registration process to the monitoring and disciplining of registered agents.
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Recent statistics which indicate an increasing number of complaints against
registered agents and an increasing number of disciplinary actions suggest the
Scheme's disciplinary processes are beginning to show results. Nevertheless, the
Committee considers that these processes need to be improved if the Scheme is to
become truly effective.

The Committee considers that the functions and powers of the Board should be

expanded to improve its effectiveness. In particular, the Board, with the assistance

of its secretariat, should adopt a more proactive role in identifying unscrupulous and

incompetent practice among migration agents. One specific measure could include

monitoring of press advertising by migration agents particularly to determine

ghe;her agents are meeting the requirements of the legislation and Code of
onduct.

The Board also should have the power to deal with instances of unregistered
practice. Given that a primary emphasis of the Scheme is to ensure that all persons
providing immigration assistance are registered, the Board's lack of jurisdiction over
unregistered practice is a noticeable omission which should be rectified. Specifically,
the Board should be able to refer cases of unregistered practice to DIEA for action.

It also appears that there is minimal contact between the Board and State law
societies and bar associations regarding instances of unethical conduct by migration
agents who are lawyers. In this regard, it is important to note that the legislation
already provides the Board with the power to investigate and refer to the
appropriate legal bodies any instances of unethical conduct by lawyers when
undertaking immigration legal assistance. As recent statistics indicate that a
significant percentage of complaints in relation to immigration assistance relate to
work undertaken by lawyers, the Board should also have the specific power to refer
to the relevant legal bodies unethical conduct by lawyers when providing
immigration assistance.

A specific concern expressed to the Committee by the Board related to the Board's
powers to obtain information from applicants seeking registration as migration
agents. Presently, the Board's powers to request information and require persons to
attend before it relate only to registered agents. The Committee agrees with the
Board that there is a real need to extend these powers to applicants for registration
as migration agents so that the Board can have all the information before it which
the Board considers necessary for the proper determination of an application for
registration.

Another specific concern raised during the inquiry was that the part-time nature of
the Board can lead to lengthy time delays before the conduct of specific agents can
be brought to the attention of the Board for consideration, investigation and
decision. As indicated in evidence to the Committee, the disciplinary processes can
take many months to run their course, during which time an agent may be able to
continue practising. In the Committee's view, this problem could be alleviated if an
independent Chairperson were appointed to the Board, as proposed at
recommendation 24, and that Chairperson were granted the power to initiate and
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undertake investigations utilising the Board's secretariat and DIEA investigators.
In this way, the independent Chairperson would not need to wait for a Board
meeting to undertake an investigation, thereby helping to speed up the overall
consideration of the case, which would still go before the Board for decision.

A further concern of the Committee is that while the disciplinary processes of the
Scheme generally are initiated through complaints, the process for making
complaints is not set down specifically in the Migration Act or Migration Agents
Regulations. In the Committee's view, this omission should be rectified by specifying
in the legislation how the complaints mechanism operates, including how a
complaint should be made, how the complaint is dealt with, the rights of the
complainant and the agent against whom the complaint is made, and the process by
which decisions are handed down.

The Committee considers that it should be specified that any person can make a
complaint against a registered agent, but that the complaint must not be
anonymous. Complaints should be required to be made in writing to the Chairperson
of the Board outlining the name of the agent against whom the complaint is being
made and the nature of the complaint.

Under existing arrangements, the handling of a complaint, including decisions about
whether an agent has the opportunity to appear before the Board, is left to the
discretion of the Board. Given that decisions of the Board can affect a person's
livelihood, the Committee considers that the process for dealing with a complaint
should be set down in the legislation. In particular, it should be specified that an
agent has a right to a hearing before the Board when the Board is considering a
suspension or cancellation of the agent's registration. The process for conducting
such a hearing also should be set down specifically. In this regard, the Board should
have the power to take evidence on oath or affirmation. The legislation also should
specify the rules concerning the status of interested parties, including the
complainant, and the rules concerning the examination and cross-examination of
witnesses. In addition, the Board should have the power to call relevant witnesses
to give evidence before the Board and, where necessary, be cross-examined by and
before the Board. It also should be specified that decisions of the Board must be
provided to the agent in writing, outlining the reasons for the decision, and that a
copy of the decision is to be provided to the complainant. Further, there should be
penalties for obstruction of the Board's investigations and adjudications.

Better public information about the complaints process and about the disciplinary
actions of the Board also is necessary if the Scheme is to be effective. The Board
should be proactive in notifying the public of instances where agents have been
suspended or deregistered in order to ensure that such agents do not continue
practising because of community ignorance about their status. Specifically, notices
about the agent's suspension or deregistration should be placed in DIEA offices and,
where an agent has worked with members of a particular ethnic community, notices
also should be placed in the relevant ethnic press. In addition, agents who are
suspended or deregistered should be obliged to notify their clients of this fact.
Failure to do so should be a punishable offence.
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The Committee also considers that the Board should be provided with a broader
range of sanctions which can be imposed on migration agents. Existing sanctions
only allow for measures which prevent an agent from practising, thereby removing
the agent's livelihood. In various circumstances, such a sanction may be
inappropriate or too severe. Accordingly, the Committee is of the view that the
Board should have the power to impose a sanction which will not only chasten the
agent but also will serve to improve the agent's conduct and provide some restitution
for the aggrieved client. In particular, the Board should have the power to impose
fines, order the refund of fees, order the return of a client's documents, order
payment of compensation, order an agent to undertake further education, and make
orders relating to the management or employment practices adopted by agents in
the conduct of their business. By providing additional disciplinary powers, the Board
will have greater flexibility in taking action against migration agents where their
conduct does not warrant suspension or deregistration.

In light of the enhanced role and powers of the Board proposed by the Committee,
the Committee is of the view that cases considered by the Board should not be
appealable to the AAT. Appeals on Board decisions should be allowable only to the
Federal Court on a question of law.

Finally, the Committee agrees with the suggestion that the Board should produce
its own annual report, to be presented to the Minister and tabled in the Parliament.
This could become an important source of information on the operation and
outcomes of the Scheme.

The Committee recommends that:

36.  the Migration Agents Registration Board be proactive in monitoring
the activities of migration agents, including by monitoring advertising
by migration agents in the ethnic press, to ensure that agents comply
with their obligations under the Migration Act 1958, Migration
Regulations and the Code of Conduct for migration agents;

37.  the Migration Agents Registration Board be provided with the specific
power to refer instances of unregistered practice to the Department of
Immigration and Ethnic Affairs for action;

38.  the Migration Agents Registration Board be provided with the specific
power to refer complaints about migration agents who are lawyers to
the relevant law societies and bar associations;

39.  the Migration Agents Registration Board be provided with the power
to require applicants seeking registration as migration agents to
provide further information and attend before the Board where
necessary;
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41.

the independent Chairperson of the Migration Agents Registration
Board, as proposed at recommendation 24, be provided with the power
to initiate and undertake investigations of migration agents utilising
the Board's secretariat and Department of Immigration and Ethnic
Affairs investigators, and to present the findings of the investigations
to the Board for consideration;

the process for making complaints against migration agents be defined
in the legislation specifying that:

any person can make a complaint but the compiainant must not
be anonymous; and

the complaint is to be made in writing to the Chairperson of the
Migration Agents Registration Board detailing the name of the
agent against whom the complaint is made and the nature of
the complaint;

the process for dealing with complaints against migration agents be
specified in the legislation to provide that:

an agent has the right to a hearing before the Migration Agents
Registration Board where the Board is considering suspending
or deregistering the agent;

the Board can take evidence on oath or affirmation; and

the Board can call witnesses to give evidence and be
cross-examined;

penalties be included in the Migration Act 1958 for obstructing the
investigations and adjudications of the Migration Agents Registration
Board;

the legislation specify that decisions of the Migration Agents
Registration Board are to be provided to the relevant migration agent
in writing, outlining the reasons for the decision, and that copies are
to be made available to the complainant;

the Migration Agents Registration Board be proactive in publicising its
decisions, including by way of notice in offices of the Department of
Immigration and Ethnic Affairs and advertising in the media,
particularly, where relevant, the ethnic media;

migration agents who are suspended or deregistered by the Migration
Agenis Registration Board be required to notify their clients to this
effect, and failure by agents to so inform their clients be a punishable
offence;
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47.

49.

the Mjgration-Agents Registration Board be provided with a broader
range of sanctions which it can impose on migration agents, including
the power to:

impose fines on registered agents;

order the refund of fees;

order the payment of compensation to a client;
order the return of a client's documents;

order an agent to undertake further education; and

make orders in relation to an agent's management and
employment practices;

subjes:t to the adoption of the recommendations for expanding the
funs:t.lons and powers of the Migration Agents Registration Board,
decisions of the Board be appealable only to the Federal Court on a
question of law; and

the Migration Agents Registration Board produce its own annual

repo.rt to be presented to the Minister for Immigration and Ethnic
Affairs and tabled in the Parliament. (paragraph 8.112)
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Chapter One

THE INQUIRY

Establishment of the inquiry

11 On 31 May 1994, the Minister for Immigration and Ethnic Affairs (the
Minister), Senator the Hon Nick Bolkus, referred to the Joint Standing Committee
on Migration (the Committee) terms of reference for an inquiry into the Migration
Agents Registration Scheme (the Scheme). The terms of reference are at page xiii.

1.2 The Scheme was established in September 1992 in response to
community concerns about incompetent advice and unscrupulous practice by some
individuals in the migration industry. It provides for registration of persons who
provide immigration assistance, a code of conduct for registered agents, procedures
for investigating complaints against agents, processes for suspending and
deregistering agents, and criminal sanctions for unregistered practice. The Scheme
was designed to 'improve standards of professional conduct and quality of service'.!

1.3 The inquiry was established in accordance with the Government's
commitment to evaluate the Scheme two years after its commencement. When the
legislation establishing the Scheme was introduced into the Parliament, the then
Minister for Immigration, Local Government and Ethnic Affairs, the
Hon G. Hand, MP, indicated that 'the registration arrangements proposed by the
Government will be evaluated after two years'? This evaluation was timed to
precede the 'sunset provision' under section 333 of the Migration Act 1958 whereby
the Scheme will cease operating three years after its commencement, which is
21 September 1995.3

14 Announcing the inquiry, the Minister noted that the terms of reference
were designed to measure the extent to which the Scheme has achieved its objectives
and to assess the impact of the changes within the industry.* As such, the inquiry
involved a detailed examination of the efficiency and effectiveness of the Scheme,
focusing on its operation and administration. This included consideration of the
conduct and standards of migration agents, as well as developments within the
migration advice industry.

1 Hon G. Hand, MP, Minister for Immigration, Local Government and Ethnic Affairs,
Parliamentary Debates (Hansard), House of Representatives, 27 May 1992, p. 2937.
2 ibid,, p. 2938.
3 As this report was being finalised, a Bill to extend the sunset clause for one year was
expected to be introduced into the Parliament.
4 Letter from the Minister for Immigration and Ethnic Affairs dated 31 May 1994.
1



Conduct of the inquiry

1.5 The inquiry was advertised nationally in capital city newspapers on
15 June 1994. In addition, the Committee wrote to a range of individuals and
organisations seeking submissions, including Commonwealth Government agencies,
State Governments and community representative organisations. The Committee
also sent the terms of reference for the inquiry to some 1 450 registered migration
agents.

1.6 There were 65 submissions to the inquiry, which are listed at
Appendix One. These included supplementary submissions providing information
requested by the Committee at public hearings. The forma)l submissions have been
reproduced in four volumes. The Committee also received 10 exhibits, which are
listed at Appendix Two.

1.7 At the commencement of the inquiry, the Committee received a briefing
from the Department of Immigration and Ethnic Affairs (DIEA) on the
establishment and operation of the Scheme. The Committee also was briefed by the
Immigration Review Tribunal (IRT) and the Refugee Review Tribunal (RRT) on
their experience with migration agents. A transcript of those briefings was
authorised for publication.

1.8 Formal evidence was taken at public hearings held in Sydney,
Melbourne and Canberra in October and November 1994. During those hearings, the
Committee heard from community and government agencies, the Migration Agents
Registration Board (the Board), the IRT, legal bodies and registered migration
agents. A list of witnesses who gave evidence at the public hearings is provided at
Appendix Three.

1.9 Copies of the transcripts of evidence from the public hearings and the
volumes of submissions are available from the Committee secretariat and for perusal
at the National Library of Australia. References to evidence in the text of this report
relate to page numbers in the transcripts and the volumes of submissions. Where the
letter 'S' precedes a page number, this signifies evidence from the volumes of
submissions.

Report structure
1.10 In the report, the Committee has examined:

the background to and practice of regulating immigration advice
and assistance (Chapter Two);

the principal features and outcomes of the Migration Agents
Registration Scheme (Chapter Three);

o

the scope of the Scheme, in terms of the persons required to
register as migration agents (Chapter Four);

the criteria for registration as a migration agent (Chapter Five);
the administration of the Scheme (Chapter Six);
the obligations of migration agents (Chapter Seven); and

the procedure and practice for monitoring and disciplining
migration agents (Chapter Eight).
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Chapter Two

THE REGULATION OF IMMIGRATION ADVICE
AND ASSISTANCE

Introduction

21 The emergence of an immigration advice industry is a relatively new
development. It is only in recent times that providers of immigration assistance have
reached sufficient numbers to be regarded as an industry in their own right. A
decade ago, few people specialised in the provision of such advice. Prior to the
emergence of this advice industry, those requiring immigration assistance generally
tended to seek advice from Immigration Department officials, parliamentarians, and
legal or financial advisers who provided such advice as an ancillary service to their
general practice.

2.2 The emergence of a viable migration advice industry in Australia can
be linked to the development of comprehensive migration legislation in the 1980s.
The 1989 codification of migration law, and subsequent legislative amendments,
increased the complexity of migration practice and procedure, and led to an
increased demand among immigration applicants for expert advice in the
preparation of their applications.

2.3 As the number of migration agents providing assistance increased,
reports of unqualified and unscrupulous migration advisers likewise proliferated.
This, in turn, led to calls for regulation of such advisers.

24 In this chapter, the Committee examines the nature of the immigration
advice industry, the reasons given for regulating immigration advisers, and the
different models for regulation of the industry in Australia and overseas.

The nature of immigration advice and assistance

25 Immigration advice and assistance takes many forms, It can be paid or
unpaid assistance, given formally or informally by a lawyer, agent, voluntary worker,
neighbour, family member or friend. An immigration adviser may need to give
assistance in filling out visa application forms, explaining the workings of the
Immigration Department, collecting or compiling evidence to support a visa
application, or advising the visa applicant on the merits or legal intricacies of a visa
application. Migration advisers make representations on behalf of visa applicants to



DIEA or to and before review tribunals or courts.! The assistance provided can vary

depeﬁging on the skills and understanding of the visa applicant, and the type of visa
sought.

2..6 Some advisers provide assistance free of charge. In certain
circumstances, legal aid or advice organisations provide immigration assistance on
ameans tested basis. Others charge a fee for their advice, with some advisers setting

a flat fee for a particular type of service and others charging applicants according
to the work which is done.

2.7 ' In Australia, there are a range of persons providing advice to visa
applicants. These include:

public servants, including DIFEA officers or staff of other
governmpnt agencies where immigration status can be relevant,
such as in the Department of Social Security or for Medicare;
parliamentarians and their staff:

lawyers, working as sole practitioners or in legal firms;

staff of legal aid commissions and law centres;

migration agents, working as sole practitioners or in firms of
agents or other professionals;

migration advice workers in agencies generally funded through
government grants and public donations;

refugee caseworkers; and
ethnic community representatives,

2.8 ' Under th'e Migration Agents Registration Scheme, not all of the above
are required to be registered as migration agents (see paragraph 3.10).

2.9. ) It is clear from the above that a great deal of immigration advice and
assmf;ance is provided under the auspices of the government, either directly from
public servants or through the voluntary or legal aid sectors, which derive their
funding from the government.

1 Changes to be introduced by the Migration Legislation Amendment Bill No. 1 of 1995

will nc{t pem31t advisers or lawyers to examine witnesses or address the IRT, save in
exceptional circumstances, and will limit their representative role to quiet assistance.
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2.10 Of those advisers who belong to the private sector, certain lawyers?
are amenable, under State legislation, to the discipline of their own professional
associations. In addition, since 1 January 1992, the Migration Institute of Australia
has served as a professional institute for its migration agent members, who
undertake to comply with the Institute's standards of conduct. As at October 1994,
the Migration Institute of Australia had around 230 members.® It is not a
requirement for migration agents to belong to the Migration Institute.

2.11 Some migration advisers provide assistance and advice across a broad
range of immigration matters. Others provide advice to particular groups or types
of applicants, for example applicants belonging to a particular ethnic community, or
in relation to a specialist visa category, such as to business migrants or refugees.

2.12 The varied nature of the migration advice industry provides a degree
of choice for those seeking immigration assistance. At the same time, the diversity
within the industry can give rise to difficulties in ensuring the maintenance of
appropriate standards and conduct. These issues are discussed in the sections and
chapters which follow.

Persons seeking immigration assistance

2.13 It is difficult to determine how many and which visa applicants seek
immigration advice. As noted by DIEA:

It is difficult to estimate the number of Departmental
clients who use the services of a migration agent to assist
in lodging an application. This information is not
generally recorded in Departmental data bases which
record applications received.*

2.14 Little specific research has been conducted on the characteristics of
persons who seek immigration advice and assistance. A recently published survey
by the Immigration Advice and Rights Centre on its telephone advice and drop in
advice sessions conducted between July 1990 and November 1992 provides some
insight into those characteristies. The survey, which involved an analysis of 9 227
telephone advices and 1 688 drop in advice sessions, indicated that, in a high
proportion of cases, advice was sought on the migration prospects or change of
status applications for a spouse or other family members. Two of five persons

2 Under the terms of State legal profession legislation, lawyers generally are amenable
to professicnal discipline if they are entered on the Supreme Court roll and have a
practising certificate.

Evidence, p. 3.

4 Evidence, p. $300.



requested advice concerning change of status. In one in five cases, illegality, whether
of the client or the partner, was relevant to the query. Queries in which advice from
migration agents was checked comprised 1.1 percent of all queries, while queries
about wrong advice, including advice provided by migration agents, community
organisations and DIEA, accounted for 1.8 percent of all queries. The most common
countries of origin of those seeking advice were the United Kingdom, China, the
Philippines and Fiji.?

2.15 While many who obtain immigration assistance actively seek it, others
obtain immigration advice when seeking assistance in relation to a different matter.
Their immigration difficulties may come to light when they approach, for example,
Social Security staff or, perhaps, a lawyer assisting with their matrimonial dispute
or child custody case.

2.16 Three factors appear to influence immigration applicants to seek
immigration assistance:

the complexity of migration legislation;
competition for places within the migration program; and

an applicant's inability to advance his/her case or the case of a
family member,

2.17 Immigration legislation is complex and subject to regular amendment
in response to changing pressures and circumstances. In Australia, a raft of
amendments to the Migration Act and Regulations since 1989 has led one
commentator to suggest that the statute law is 'labyrinthine in construction,
daunting in complexity'.® Faced with this situation, applicants are more likely to
seek immigration assistance to ensure that they comply with the relevant
requirements. In this regard, it was suggested in one submission to the inquiry that:

. . . potential immigrants are faced with several Acts of
Parliament, over 800 pages of Regulations, and over
2 000 pages of Procedures Advice Manual, setting out
how the Department addresses every sort of application.
Detailed knowledge is often necessary to maximise the
applicant’s probability of being granted entry to
Australia.

5 Duignan, J. and Staden, F., Free And Independent Immigration Advice, An analysis
of data collected by the Immigration Advice and Rights Centre July 1990-
November 1992,(Bureau of Immigration, Multicultural and Population Research),
AGPS, Canberra, 1995, see in particular pp. 29, 31, 41 and 57.

6

McMahon, John, 'Another dose of Claytons, Control of migration agents), in Law
Institute Journal, Vol. 68(5), May 1994, p. 386.
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Clearly, few immigrants can cope with all that paper by
th;emselves, and even fewer could gain ready access to
it.

2,18 Another factor which may motivate applicants to seek immigration
assistance is the increasing competition for places in the migration program. As the
number of places within a particular migration category decline, or the overall
migration intake decreases, applicants may be more inclined to seek assistance in
the belief that such assistance will improve their chances of securing entry and stay.

219 In some cases, applicants seek assistance in the belief that a particular
person will be able to influence the outcome of their cases. Parliamentarians often
are approached for assistance from this perspective. Alternatively, applicants may
be encouraged to seek advice because a particular adviser has achieved successful
outcomes for other members of the applicant's ethnic community. In this regard,
certain agents actively target particular ethnic groups by advertising in relevant
ethnic community newspapers.

2.20 In addition to the above, many requests for immigration advice arise
from persons who are not in a position to advance adequately their own cases or the
cases of family members. Applicants may lack an adequate command of English, or
may not comprehend the requirements for making immigration applications. Such
applicants may be unable or unclear about how best to advance their cases.
Applicants from different cultural backgrounds may not understand the processes
and the statutory requirements relating to visa applications. Applicants may have
limited financial resources or may be in situations where failure of the application
could mean separation from family or a return to a difficult or dangerous situation
in their country of origin. Applicants may be in the country illegally, may wish to
regularise their status, and may be fearful of the consequences if their illegal status
is revealed to DIEA. Any of these circumstances can lead applicants, or family
associates of applicants, to seek assistance with their immigration applications.

221 For immigration applicants who either require or wish to utilise an
immigration adviser, the issues of particular importance are:

. whether there is appropriate access to immigration assistance,
including from DIEA;

whether immigration advisers are reasonably skilled; and

whether immigration assistance is available on a cost effective
basis,

7 Evidence, pp. 53-84.



Access to immigration assistance
222 As noted above, the increase in the number of immigration advisers in

recent years has provided immigration consumers with a degree of choice which
previously was not available to them. Concerns about inadequate access to
appropriate advice prompted the Administrative Review Council, in its 1986 report
on immigration decision making and review, to recommend that the government
establish an independent specialist immigration advisory service. It also
recommended that there be appropriate training and funding of migrant welfare
groups to enable them to provide immigration advice and assistance.® A survey of
voluntary advice agencies giving immigration assistance at about the same time
revealed that, with the exception of legal aid commissions and some law centres,
such agencies had limited expertise in complex immigration cases and were unable
to advise or represent clients on appeal.

223 At present, government funding is provided to specialist immigration
advice agencies such as the Immigration Advice and Rights Centre (IARC), the
Victorian Immigration Advice and Rights Centre (VIARC) and the Refugee Advice
and Casework Service (RACS), as well as to community based workers and
organisations, including grant-in-aid workers and migrant resource centres. In
addition, legal aid commissions, funded under Commonwealth/State arrangements,
provide immigration assistance on a means and merits tested basis.

2.24 The Immigration Advisory Services Scheme (IASS) is one mechanism
by which the Commonwealth Government currently funds immigration assistance.
When the Migration Agents Registration Scheme was established, it was intended
that the registration levies payable by migration agents not only would fund the
administration of the Scheme, but also would be used to provide grants to
immigration advice agencies under the IASS. Commenting on the funding of advice
agencies through the IASS, DIEA stated:

The Department is sensitive to the valuable role played
by community organisations in providing free
immigration assistance to those who need it, and the
importance of equipping the voluntary sector for this role
is recognised through the grants made available to
selected organisations as part of the [Migration Agents
Registration] Scheme . .. In deciding on the distribution
of grants to voluntary agencies under the Immigration
Advisory Services Scheme. . . ., the Minister has taken the

Administrative Review Council, Report to the Attorney-General-Review of Migration
Decisions, Report No. 25, AGPS, Canberra, 1986, recommendation 19, paras. 2.41-
2.42.

M. E. Crock, Immigration Advisory Service Report, A report to the Law Foundation
of Victoria, December 1987, pp. 45-47.
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view that it is a more effective use of resources to allocate
funds to a small number of specialist agencies, rather
than to spread the limited amount available thinly over
a large number of agencies.'

2.25 Table 2.1 shows the grants provided under the IASS for 1993-94 and
1994-95. Tt does not show the total level of government funding for immigration
assistance, as there are other sources of funding outside of the IASS. For example,
legal aid commissions and community legal centres are funded jointly by the
Commonwealth and State Governments. A proportion of advice given by legal aid
commissions and community legal centres relates to immigration matters.

TABLE 2.1 IMMIGRATION ADVISORY SERVICE SCHEME GRANTS
1993-94 and 1994-95*

Organisation 1993-94 1994-95
Immigration Advice and $ 95 000 $ 80 000
Rights Centre, NSW

Victorian Immigration Advice $125 000 $110 000
and Rights Centre

South Brisbane Immigration $ 50 000 $ 40 000
and Community Legal Service

Migrant Resource Centre of Nil $ 20 000
South Australia

Catholic Migrant Centre, Perth $ 40 000 $ 30 000
TOTAL $310 000 $280 000

* Evidence, p. S309.

2.26 While government funding of specialist advice agencies is one means
of providing adequate access to immigration assistance of an appropriate standard,
regulation of the migration advice industry also aims to ensure that consumers have
access to affordable and quality advice.

10 Evidence, p. $309.
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Rationale for regulating immigration advice

2.27 Immigration advice is not the only service subject to some form of
regulatory control. Governments supervise and control a range of private enterprise
activities in the interests of economic efficiency, fairness, health and safety.!!

2.28 Consumer protection is one of the principal objectives of regulation. In
this respect, regulation seeks to ensure that the services provided satisfy minimum
quality levels, are competitively priced, and there is opportunity for redress against
deficient services. According to United Nations Guidelines, consumer protection

includes:

'the right to be protected against dishonest or misleading
advertising . . . and the right to be given the facts and
information needed to make an informed choice";

‘the right to choose . . . services at competitive prices with an
assurance of satisfactory quality'; and

'the right to be compensated for misrepresentation . . . or
unsatisfactory services'.!?

2.29 A framework for consumer protection can be established through the
enactment of laws, the establishment of regulatory bodies and the encouragement
of self-regulation by representative organisations.

2.30 In relation to the immigration advice industry, the need for regulation
stems principally from the vulnerability of those who require immigration assistance.
In his judgement on the High Court challenge to the Migration Agents Registration
Scheme, Deane J described the consumers of immigration advice as an
'extraordinarily vulnerable group of people'.’® As noted previously, their
vulnerability stems in part from their lack of skills or knowledge. It also arises
because of the adverse consequences which could flow if they were to receive
inadequate or inaccurate advice. In particular, applicants may lose their chance to
qualify for a visa to stay on in Australia. In this respect, within a managed
migration program, applicants must satisfy the Minister that they meet all the
criteria for their chosen visa class. In the Migration Act, if the appropriate visa
criteria are not shown to be met, or if a visa application is not completed fully or
accurately, applicants may be denied the right to enter or stay in the country, or
may have permission to stay revoked by having their visas cancelled.

1 Bannock. G., Baxter, R. E. & Davis, E., Dictionary of Economics, Fifth Edition,
Penguin Books, Australia, 1992, p. 364.

12 Evidence, p. $173.

13 Cunliffe v The Commonwealth, (1994) 124 ALR 120; (1994) 68 ALJR 791,

High Court of Australia, Deane J, at 823.
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2.31 In addition, immigration applicants who receive bad advice or are the
vietims of unscrupulous practice have particular difficulties in pursuing normal
avenues of consumer redress, such as a claim for negligence, because they are unable
to remain in the country. Financial constraints also limit a failed applicant's ability
to achieve redress.

2.32 The issue of vulnerability was addressed by the then Minister when
introducing the legislation establishing the scheme for the regulation of migration
agents in 1992, He commented:

. .. many of those who are likely to seek the assistance
of agents are among the most vulnerable in our society,
sometimes having a poor grasp of English, fear of
authority or meagre financial resources.!*

2.33 Regulation of the immigration advice industry also is aimed at creating
a more efficient and effective immigration system. Applications which are completed
correctly and which contain relevant supporting information assist immigration
officials in the expeditious processing of claims for entry and stay. By establishing
standards for those who provide immigration advice, a regulatory scheme can
contribute to efficiencies within the immigration processing system.

2.34 The Migration Agents Registration Scheme constitutes one regulatory
model. As noted, when the Scheme was established, a sunset clause was included in
the legislation, and the Government decided that the Scheme should be reviewed
within two years of the commencement of its operation. During the inquiry, the
Committee received evidence on a range of models which could be adopted for the
regulation of service providers. The Committee examined each of these models and
examples of their application as an introduection to its assessment of whether the
migration advice industry should be regulated and, if so, whether the existing
Scheme is the most appropriate regulatory model.

Regulatory models

2.35 There are a range of regulatory models which can be applied in
regulating service providers across various industries. These include:

consumer warnings;
listing;
certification;

self-regulation;

14 Parliamentary Debates (Hansard), House of Representatives, 27 May 1992, p. 2938.
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negative licensing; and

registration schemes.

Consumer warnings

237 Consumer warnings aim to increase consumer knowledge and choice
by providing effective and easily available information about service providers and
market activities. In regard to the migration advice industry, for example, consumer
warnings would augment consumers' decisions about which agent, if any, they
should choose.! In relation to consumer warnings and information, the Office of
Regulation Review stated:

Consumer warnings could be used to inform consumers
of the potential dangers of employing migration agents.
This may include media campaigns, warnings on
migration forms, warnings posted at immigration offices,
or any other activity that would increase the information
available to consumers, Consumer warnings of this
nature would provide an incentive for consumers to
better inform themselves about agents and services they
may potentially hire, 6

2.38 Consumer warnings can include indicative pricing schedules which
inform consumers of the prices they can expect to pay. Such schedules aim to reduce
overcharging, particularly if consumers have little experience in hiring the services
of professionals.)” Consumer warnings can be the sole, simple form of industry
regulation, or a regulatory control which can supplement more complex models.

Listing

2.39 Listing is a system whereby practitioners choose or are directed to be
listed as agents. The listing can include a range of information about agents, such
as their addresses, qualifications and names of their business organisations.
Generally, the listing authority does not vouch for the accuracy of the information
provided by the agent. The information provided, however, would be subject to

15 Evidence, p. S168.
16 Evidence, p, S168.
1 Evidence, p. 5168,
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provisions Protecting against false and misleading advertising.!® The Office of
Regulation Review suggested that the main benefit of this approach for consumers
would be ease of access to a list of agents. It stated:

240

Dissatisfied consumers would also be able to easily find
another agent, Interested parties would be better able to
trace agents if necessary - for example, when an agent
has breached the law.1®

At the same time, the Office of Regulation Review suggested that

listing is 'of limited strength as it is unlikely to deter a significant proportion of
inappropriate agents from practising’.®

Certification

241

form of ratin

Certification traditionally provides a more rigorous and accountable
g and control. Certification requires agents to list themselves and

provide additional information relevant to their practice as an agent. The additional
information is not accepted on face value, but is verified by the administering body,
The Office of Regulation Review commented:

A certification scheme would have the advantage of
supplying the market with independently verified
information. It would also avoid the problem of having to
determine and administer appropriate entrance standards
and would thereby allow consumers a greater range of
choice, 2!

As certification requires the regulatory authority to verify information

provided by agents, administrative costs are generated. Such costs can be offset by
a verification fee.2?

18

19

20

21

Evidence, p. 5168,
Evidence, p. S168.
Evidence, p. S168.
Evidence, p. S169.
Evidence, p. S169.
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Self-regulation

Self-regulation is perhaps the least intrusive regulatory mechanism as

government controls and requirements are minimal, The Office of Regulation Review
defines self-regulation as 'the acceptance of mutual obligations by firms in an
industry or by members of a profession'.23 These obligations usually are embodied
in an industry 'code of practice' or a professional ‘code of conduct’. Such codes
generally are adopted and administered as an industry initiative, They usually
complement Commonwealth and State laws and regulations.2

2.44

Self-regulatory codes can deal with a range of issues, including:
membership eligibility criteria;

prescribed standards in relation to qualifications, terms and
conditions of practice, and consumer protection;

complaint handling procedures which specify how complaints
are to be dealt with and what avenues of appeal are
available; and

pricing of services,25

The application of self-regulatory codes will depend on the suitability

and maturity of a particular industry. It is generally considered that self-regulation
Is inappropriate where 'enforcement mechanisms are inadequate’'® [n contrast,
self-regulation is more effective where there are mature, concentrated markets or
where there is the propensity for consumers to make repeat purchases. The Office
of Regulation Review stated:

In a concentrated industry, it is easier for community
interest groups and other firms to highlight breaches of
the industry code. In addition, if the market largely
consists of repeat purchases, customers can penalise firms
for any divergences from the code by taking their custom
elsewhere. In other markets, however, self-regulation can
largely be avoided with impunity.?’

23

24

25

26

27

Office of Regulation Review, Recent developments in regulation and its review,
Information Paper, AGPS, Canberra, 1993, p. 33.

ibid.
ibid. |
ibid, p. 34.

ibid., pp. 34-35.
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2.46 Self-regulation is considered to be a low cost approach for addressing
regulatory problems. Government costs are minimised because self-regulatory
approaches can be developed and monitored through existing industry channels,®

Negative licensing

247 Negative licensing is a system whereby all persons who wish to practise
in a certain industry register thejr intention to do so with an authorising agency. In
most cases there are no requirements to demonstrate competency, knowledge or
ability to practise. If, however, persons are found to be providing an unacceptable
standard of service, they can be prevented from operating,

2,48 Negative licensing differs from a registration scheme, In the latter,
potential agents are pre-screened before they gain permission to practise. The Office
of Regulation Review suggested that a negative licensing scheme may be more
effective than a registration scheme in identifying inappropriate agents, It
commented:

With negative licensing, no sereening is conducted before
agents enter the industry. The number of inappropriate
agents entering the industry wil therefore be higher than
under a registration scheme. However, since negative
licensing focuses on pursuing and excluding agents who
actually operate inappropriately, inappropriate agents
may be detected sooner under negative licensing than
under a registration scheme. 2’

2.49 The Office of Regulation Review argued that negative licensing is
superior to a registration scheme in three important ways, First, negative licensing
is administratively simpler as entry standards and registration fees do not need to
be deterrmined, Secondly, negative licensing imposes fewer costs on consumers as the
absence of registration fees means that charges should be lower. Finally, negative
licensing does not erect barriers to entry for potential practitioners,3

Registration schemes
2.50 Registration schemes provide a formalised structure for pre-screening
practitioners before they are entitled to practise. Registration schemes may include

a regulatory board which is responsible for:

ensuring that persons who wish to practise satisfy minimal
levels of competency;

3 ibid., p. 34.
2 Evidence, p. S170.
a0 Evidence, p. 8170,
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ensuring that intending practitioners satisfy character
requirements;

ensuring that, where appropriate, all practising agents have paid
annual fees;

ensuring that practising agents maintain acceptable standards
or knowledge by undertaking training courses;

investigating complaints against practising agents;
implementing appropriate disciplinary action; and
providing a course of redress for consumers.

2.51 The Office of Regulation Review suggested that, under a registration
scheme, not all inappropriate agents will be excluded from the industry as
qualifications and current behaviour are not always reliable predictors of future
inappropriate behaviour.’® The Office concluded, however, that an ‘effective
registration scheme would be at least slightly superior to a negative licensing scheme
at reducing the problems associated with inappropriate service'.3

Schemes for regulating migration agents

2.52 Various of the above models have been adopted in Australia and
overseas for the purpose of regulating migration advisers. Provisions aimed at
regulating migration advisers were first enacted in Australia in 1948 and, in various
forms, have remained within Australia's migration legislation to this time.

2.53 Other comparable countries with immigration programs, such as
Canada, the United Kingdom and the United States of America, also have sought to
regulate their migration advice industry. The approaches adopted in each of these
countries have not been uniform. Before proceeding to an examination of how
Australia over time has sought to regulate its migration advice industry, it is useful
to consider the practice of overseas countries as a basis for comparison with the
Australian experience,

3 Evidence, p. S169.
82 Evidence, p. S170.
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Overseas regulation of migration advisers
United Kingdom

2.54 In the United Kingdom to date, most immigration advice and assistance
has been provided under the auspices of the government. Means tested advice and
assistance is given by lawyers under legal aid schemes, or advice and assistance is
given to immigration applicants by the staff of the government funded
United Kingdom Immigrants Advisory Service (UKIAS).

2.55 To date, the UKIAS has undertaken almost 50 percent of immigration
appeals before adjudicators or the Immigration Appeals Tribunal. It was established
in 1970 to perform the following functions:

facilitate the acceptance of immigration rulings by explaining
decisions to unsuccessful applicants;

provide a non-threatening forum for applicants faced with
adverse decisions where they can collect their thoughts and so
do themselves justice in presenting their case;

ensure that appeal procedures are used to optimum effect by
assisting applicants in the preparation and presentation of their
cases; and

ensure that the cases of people appealing from abroad are
treated fairly.®

2.56 Notwithstanding these laudable aims, there have been concerns about
the quality of service provided by the UKIAS and the burgeoning expense of
government funded advice schemes. In 1990-91, the expenditure on immigration
advice and assistance provided through legal aid was 2.65 million pounds, and the
expenditure on the UKIAS was 3 million pounds.? In a series of recent discussion
papers, the British Government has proposed abolishing the legal aid scheme for

immigration advice and assistance, and limiting future funding to a streamlined
UKIAS.

2.57 The British Government's involvement in the provision of immigration
assistance has limited the need for regulation of immigration advisers. An indicative
profile of the British advice industry was revealed in March 1993 immigration

3 Home Office, Report of the Committee on Immigration Appeals (The Wilson

Committee Report), presented to Parliament August 1967, London HMSO, Cmnd.
3387, pp. 60-61.

This does not include legal aid for judicial review proceedings.

35 Question on Notice, House of Commons Debates, 195c763—4W.,
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appeal statistics, which showed that of the representatives appearing before
immigration adjudicators and the Immigration Appeals Tribunal, 48 percent were
UKIAS representatives, 27 percent were solicitors and barristers, and 25 percent
were private individuals comprising migration agents or a friend of the appellant.
Regulatory arrangements for this last group of persons have been devolved to
immigration adjudicators and the Immigration Appeals Tribunal. Representatives
who are not barristers, solicitors, UKIAS advocates or consular officers must obtain
permission from the adjudicator or the Immigration Appeals Tribunal in order to
represent an appellant in the review process. The Chief Adjudicator estimated in
March 1993 that such requests are made at least once a day in London, and are
refused at least once a week.3®

Canada

2.58 Canada has legislative provisions similar to those in the
United Kingdom regulating the practice of immigration advisers. Section 114(1)(v)
of the Canadian Immigration Act states that the Governor in Council can make
regulations 'requiring any person, other than a person who is a member of the bar
of any province, to make an application for and obtain a licence from such authority
as is prescribed before the person may appear before an adjudicator, the Refugee
Division or the Appeal Division as counsel for any fee, reward or other form or
remuneration whatever",

2.59 The Law Reform Commission of Canada, in its final draft report on the
determination of refugee status in Canada,” noted that there have been numerous
complaints about unscrupulous conduct, lack of competence and serious exploitation
of particularly vulnerable refugee claimants by independent immigration consultants
who are not members of any self-regulatory professional body. The Commission
noted that, since practice of the consultants' trade was a matter exclusively within
provincial jurisdiction, any attempt by Federal authorities to regulate or license such
consultants may be unconstitutional.®®

36 Circulated minutes of meeting between Immigration Law Practitioner's Association

representatives and the Chief Adjudicator, 16 March 1993, in ILPA Correspondence,
April 1994.
a7 The Canadian Law Reform Commission's draft report largely was approved when the
Commission was abolished in 1992. The Commission published the draft report and
noted those sections still under active review which had not received final approval.
The unapproved sections reflected debate within the Commission but not necessarily
the Commission's final views.

Law Reform Commission of Canada, The Determination of Refugee Status in
Canada, Draft report, 1992, pp. 158-159.
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2.60 The Canadian Law Reform Commission recommended that regulations
be established under section 114(i)(v) of the Canadian Immigration Act to make it
a requirement for persons appearing before the Immigration and Refugee Board, for
the purpose of representing claimants for any fee, reward or other remuneration, to
be accredited by a recognised non-government organisation, or by a professional or
trade association which has an effective program for accrediting and disciplining its
members. The Commission also recommended that approaches be made to law
societies and bar associations in the provinces, and to provincial legal aid agencies,
to require compulsory participation in relevant continuing legal education programs,
so as to improve the quality of legal advice and representation.®*

United States of America

2.61 The United States of America has implemented a regulatory model for
migration advisers which has certain features in common with current Australian
arrangements. The Immigration and Naturalization Service (INS) has the authority
to regulate the practice of lawyer and non-lawyer representatives appearing before
it. Section 292 of the Immigration and Nationality Act of 1952, as amended, grants
to a person in exclusion or deportation proceedings the privilege to be represented,
at no expense to the government, by any counsel 'authorised to practise in such
proceedings'.®® The qualification for practising before the INS and the standards
of practice are set down in Title 8 of the Code of Federal Regulations, Part 292 —
Representation and Appearances. The following persons may represent applicants
before the INS:

lawyers licensed in any state, possession, territory,
commonwealth or the District of Columbia not under any type
of suspension, disbarment or restraint;

law students and law graduates meeting certain requirements;

reputable individuals of good moral character who appear
without remuneration;

accredited representatives of religious, charitable, social service
or similar organisations;

accredited consular officials; and

foreign lawyers properly licensed and engaged in the practice of
immigration law.

39 ibid.
40 Rios-Berrios v INS, 776 F2d 859 (9th Cir., 1987).
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2.62 The regulations define 'representation’ before the Immigration Appeal
Board and the INS as the preparation of documents and the giving of advice in
relation to pending or prospective proceedings. Practice is defined as 'the act or acts
of any person appearing in any case, either in person or through the preparation or
filing of any brief or other document, paper, application or petition' before or with
the INS. 'Preparation constituting practice' is defined to mean the study of the facts
of a case and the applicable laws.*!

2.63 The power to admit individuals to practice before the INS also includes
the power to regulate their conduct and to discipline such individuals for unethical
conduct. As stated, the standards of practice for immigration agents are set down
in Title 8 of the Code of Federal Regulations. The INS has the power to suspend or
disbar lawyers or agents practising before it for unprofessional conduct in handling
immigration matters. The grounds for disbarment or suspension include:

charging or receiving grossly excessive fees;

fraud;

bribery;

wilful deception of the department in connection with a case;

unethical solicitation of business;

practising without authorisation or during suspension or
disbarment;

making false certification that copy documents are true copies
of an original;

being 'obnoxious' regarding a case (essentially contempt o
court); and .

false advertising.

2.64 The grounds listed above are not exhaustive.*? The INS can proceed
on unethical conduct grounds not explicitly enumerated in the regulations.

2.65 Complaints regarding the conduct of migration practitioners are
investigated by the INS. The General Counsel of the INS files written charges for
suspension or disbarment proceedings which are heard by an immigration judge.

41 Title 8 of Code of Federal Regulations, Part 292, Representation and Appearances.

42 There are 14 grounds for disbarment; see Heiserman, R. & Pacun, L. K, ‘Professional
Responsibilities in Immigration Practice and Government Service' (1985)

22 San Diego Law Review 972,
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2.66 The Code of Federal Regulations also states that criminal groceedings
may be instituted against any lawyer who makes, conspires to make, or aids or abets
the making of a false statement to the INS.

2.67 While the INS has such regulatory powers, it secured disbarment of
only five lawyers from 1976 to 1985. In relation to the INS disciplinary procedures,
INS Senior Special Agent Ira Frank observed:

The tendency of many Service officers when faced with
investigating a possible ethical violation is te first
examine if a criminal statute has been violated and if so,
pursue prosecution. If a criminal violation is not found,
the matter is oftentimes dropped or referred to state or
local grievance committees. Those cases referred within
the INS have not advanced very far either due to lack of
merit, other investigative priorities or lack of interest in
trying to impose an ethical sanction. Many Service
officers are not even aware of the fact that their own
agency has the power to discipline errant legal
representatives.*3

2.68 Despite the few cases of disbarment secured by the INS, there are
many reported cases of State Bars disciplining immigration lawyers, These State Bar

discipline cases essentially concern four areas of unethical immigration practice,
namely:

lodging frivolous appeals to delay a client's deportation;

participation with the arrangement of sham marrie%ges ir}cluding
wilful ignorance or silence about fraudulent relationships;

dishonesty, neglect or delay, such as charging for work not done
and giving misleading advice; and

soliciting business unethically.

2.69 Certain of these cases are examined in Chapter Seven, which deals with
the Code of Conduet of the Migration Agents Registration Scheme.

43 Frank, I, 'Ethical Sanctions and Practicing Before the Immigration §nd
Naturalization Service-It is Time for a Change', Journal of the Legal Profession,
Vol. 16, 1991, p. 192.
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Australian regulation of migration agents
1948 arrangements

2,70 ] Al}stralia first attempted to regulate immigration advisers in 1948.
When introducing the Immigration Bill 1948, the then Minister for Immigration,
the Hon A. Calwell, MP, explained the reasons for regulating migration agents:

Numerous complaints have been received by the
Department of Immigration of misrepresentation and
excessive charges having been made in connexion with
the preparation and lodgment of applications for the
admission of aliens who wish to settle here. It has been
stated that in some cases the fee charged for such a
service has been 100 pounds or even more. To Jjustify
such a charge an un-scrupulous agent would allege that,
if he was to succeed in obtaining approval for a migrant's
admission, it would be necessary for him to make a
special visit to Canberra. In not a few cases the agent
was alleged to have claimed that, if the case was to be
brought to a successful conclusion, a gift of money was
essential ¢

2.71 The provisions set down in the Immigration Act 1948 provided that a

person could become a registered agent by satisfying character requirements. Section
14(H) of the 1948 Act stated:

(I) A person who desires to become a registered agent may make
application for registration in the prescribed manner.

(2)  An application under this section-

(@)  shall be accompanied by such lodgment fee as is
prescribed; and

) §hall be supported by such evidence of the good fame,
1nt{egrity and character of the applicant as is prescribed
or is required by the Minister or an authorised officer.

3 In the.case of a company the evidence referred to in the last
preceding sub-section shall relate to every director and every
manager or other administrative officer of the company.

Paglégguentary Debates (Hansard), House of Representatives, 28 October 1948,
P .
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(4)  If the applicant satisfies an authorised officer that he is a fit
and proper person, the authorised officer may register the
applicant as a registered agent.

2.72 A penalty of two hundred pounds or imprisonment for one year could
be incurred by an unregistered person who accepted payment for providing
immigration assistance.

2.73 The 1948 Act also included provisions for cancellation of registration.
Section 14(K) stated:

(1) The Minister or an authorised officer may cancel the
registration of a registered agent upon being satisfied that the
agent—

(@)  has neglected the interests of a client;

(b)  has been guilty of any misconduct as an agent;

(¢)  is not a fit and proper person to remain registered; or
(d has become bankrupt.

2.74 The 1948 Act also empowered the Minister to set maximum charges for
immigration services. Agents could be required, on penalty, to provide the Minister
with particulars of fees charged, or proposed to be charged, for immigration
assistance. Agents could be penalised for overcharging.

2.75 The 1948 scheme appears similar in structure to the present regulatory
model for migration advisers. No evidence was presented to the Committee on the
operation of the 1948 regulatory scheme, its success or otherwise, or the reasons for
its modification. Introducing legislative amendments in 1958, the then Minister for
Immigration, the Hon A. Downer, MP, provided some clue as to the Government's
motives for amending the 1948 scheme. The then Minister stated:

The position now is that any one wishing to act as an
immigration agent must first be registered with the
department; and persons who are registered have to be
issued with certificates of registration. My officers would
prefer not to issue such documents which can be
displayed as evidence of some standing with the
department, and can be so used to impress migrants
unduly. Needless to say, careful inquiries are made about
all applicants for registration; but it is still possible for
unscrupulous people to be registered and to engage in
undesirable activities without the department's
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knowledge, particularly because settlers in a strange
country are more easily duped by plausible agents, and
less ready to report them to the authorities.

1958 arrangements

2,76 . ) Amendments introduced under the Migration Act 1958 removed the
practice of issuing agents with certificates of registration. The then Minister stated:

The Bill retains all the existing powers of supervision of
agents without, however, continuing the issue of
credentials in the shape of certificates of registration. It
also prohibits agents from advertising themselves as
approved by the department in any way.4

2.7 7 Under the 1958 arrangements, agents no longer were required to prove
their fitness to practise, but instead were licensed upon giving notice to the
Secre?ary .of the Immigration Department of their intention to practise. This
negative licensing arrangement allowed persons to practise until the Minister

established that they were not fit and proper to continue. In this regard tion 4
of the 1958 Act stated: gard, section 46

For the purposes of this Division, a person shall be deemed to act as
an immigration agent if he demands or receives a fee, commission or

othey reward for or in relation to services rendered or to be rendered
by him in relation to—

(a an app.lication or representations to a Minister, Department or
authority of the Commonwealth with a view to the entry of a
person into Australia as an immigrant; or

(b)  arranging or securing the passage of an intending immigrant to
Australia.

2.78 Section 47 of the 1958 Act stated:

(1)  After the expiration of thirty days from the date of
commencement of this Part, a person shall not act as an
immigration agent unless he has—

45 :
Parliamentary Debates (Hansard), House of Representatives, 1 May 1958, p. 1400.

46 ibid.
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(a)  delivered to the Secretary to the Department of
Immigration a notice of his intention to do so in
accordance with the prescribed form and containing such
information as is prescribed; and

(b)  received acknowledgment in writing of receipt of the
notice.

2.79 The penalty for not complying was two hundred pounds or
imprisonment for six months. In relation to deregistration, section 48 stated:

(1) Where the Minister is satisfied that a person is not a fit and
proper person to act as an immigration agent, the Minister may,
by notice in writing, direct that person not to act as an
immigration agent.

2.80 The 1948 and 1958 schemes emphasised an agent's fitness to practise.
Consumer protection was addressed through the penalty provisions proscribing false
advertising and overcharging for services. There was no specialist body to monitor
and investigate registered agents. Again, the Committee received no evidence on the
operation of this negative licensing scheme.

1989 arrangements

2.81 In 1989, the immigration advice arrangements were reconsidered yet
again. During the 1980s, the immigration system itself had changed radically. Prior
to this time, immigration advice was undertaken largely by members of Parliament.
Immigration matters represented, and indeed still represent, the significant
proportion of the constituency work of many members of Parliament. In the 1980s,
however, the number of immigration review cases increased significantly, and
departmental internal directives on decision making were opened to public access.
Immigration advice became more specialist and involved lawyers and non-lawyer
agents. Commenting on the nature of the immigration advice industry at that time,
one Sydney consultant estimated that there were approximately 150 full-time
migration consultants practising in Australia. He observed:

To many consultants the Migration Act is irrelevant . ..
some have never seen it . . . In the area of skilled and
business migration, family reunion migration, and most
entry categories, the Act is largely irrelevant because
policy and administrative guidelines and instructions
determine the requirements in these areas.*’

4 “The Role of Migration Consultants', unpublished paper to the Migration Law and
Policy Seminar, Institute of Technology Sydney, 12 February 1988.
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2.82 In 1989, legislative amendments were introduced in response to
concerns about the activities of migration agents and the perceived ineffectiveness
of the existing regulatory provisions. The Migration Legislation Amendment
Act 1989 replaced the negative licensing arrangements with penalty provisions
directed at the activities of migration advisers. Introducing those legislative
amendments inte the Parliament, the then Minister, Senator the Hon R. Ray,
commented:

This is a burgeoning enterprise, where clients are
susceptible to inflated charges and false claims of
influence. The current legislation simply requires the
notification of an intention to act as a migration agent.
These provisions are outdated and the Bill provides for
their repeal. The Bill substitutes provisions whereby the
operation of persons providing advice for a fee will be
governed by sanctions aimed to ensure a responsible
commercial relationship. Advisers will be committing an
offence where they claim they can influence or have
influenced the making of a certain decision, either in
their own right or through a third person.

2.83 The 1989 Act required that agents:
must not engage in false advertising;
must provide statements of account to clients; and

must not misrepresent their relationship with the Government
and the Department.

2.84 While these provisions provided for some measure of regulatory control
over immigration advisers, reports of unscrupulous and incompetent advisers
continued. Concerns about the competence of immigration advisers became pressing
when, from 1989, the practice of immigration advisers became infinitely more
complicated. In addition, with stricter provisions concerning illegal entrants, the
consequences of bad advice became more serious for the consumer. It is in this
context that the present regulatory scheme was drafted.

Accredited Agent Scheme

2.85 In its consideration of models for regulating immigration advice, the
Committee examined a further historical experiment in Australia, namely the
attempt to accredit and co-opt the services of business migration agents under the
Accredited Agent Scheme (AAS). The AAS was established on 1 July 1988 after the
Committee to Advise on Australia's Immigration Policies recommended that an

48 Parliamentary Debates, (Hansard), Senate, 5 April 1989, p. 926.
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effective monitoring and auditing system be established to cover both the investment
of funds by business immigrants and the activities of accredited business
immigration agents.*® The then Minister commented that the principal aim of the
AAS was to:

develop a self-financing means of providing
counselling services and assessment of applications
outside the usual immigration processing avenues to
business migrants.

2.86 The objectives of the AAS were:

to give the Government a measure of control over the activities
of the group of private sector consultants assisting business
migrants with their applications for settlement in Australia;

to harness private sector expertise to attract business migrants
and give them a better business advisory service; and

to red1511ce the processing workload for the Department's overseas
posts.

2.87 Agents accredited under the scheme fell into three broad categories:

those who used accreditation as an entry to other forms of
business, for example, firms of lawyers and accountants who
hoped to continue to work for the migrants after their arrival
in Australia;

those who were experimenting in the migration area to explore
the potential market; and

those who were specialist migration consultants relying on
business generated by business migration program work for
their livelihood.®

49 The Report of the Committee to Advise on Australia's Immigration Policies,
Immigration, A Commitment to Australia, AGPS, Canberra, 1988, p. 124.

5o dJoint Committee of Public Accounts, Report 810, Business Migration Program,
Parliament of the Commonwealth of Australia, AGPS, Canberra, 1991, p. 44.

51 ibid., p. 44.

52 ibid,, p. 47.
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2.88 The third group described above comprised between 10 and 20 percent
of the total number of accredited agents. This group was responsible for processing
most of the applications made under the business migration program.5

2.89 In 1991, an examination of the AAS by the Joint Committee of Public
Accounts revealed problems with the scheme. That Committee indicated in its report
that there were 'four critical factors which, when taken together, made the business
migration program vulnerable to abuse.?* These were as follows:

the AAS was conceptually flawed because the Commonwealth
delegated its authority to assess immigration applications to the
private sector. It was in the interests of private agents to ensure
that their clients were successful. As such, private agents could
not assess applications impartially;

the AAS was introduced before proper monitoring procedures
could be introduced. As such, DIEA could not effectively
administer the business migration program;

too many agents were permitted to register. This had the effect
of depressing agents' income. Financial pressures caused agents
to process all cases put to them and chase marginal cases; and

foreign based sub-agents continued to operate irrespective of the
scheme's objective of reducing their activities.

2.90 A combination of the above factors noted by the Joint Committee of
Public Accounts, together with a lack of effective monitoring of the business
migration scheme, led to the abolition of the business migration program and the
AAS in July 1991.

Migration Agents Registration Scheme

291 The Migration Agents Registration Scheme was established in
September 1992, When introducing the legislation establishing the Scheme, the then
Minister commented:

This initiative reflects the Government's concern over the
level and nature of complaints made against incompetent
or unscrupulous agents . . . It also recognises the fact
that many of those who are likely to seek the assistance
of agents are among the most vulnerable in our society,

5 ibid.
b4 ibid,, p. 61.
86 ibid.
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sometimes having a poor grasp of English, fear of
authority or meagre financial resources.®

292 As noted by the then Minister, the Government had considered a range
of regulatory options before deciding on the form of the Migration Agents
Registration Scheme. One such option, self regulation, was rejected because,
according to the then Minister, there existed a high level of fragmentation in the
Australian migration advice industry, with professions organised into their own
distinct associations and a significant number of sole practitioners.?

2.93 Another option, negative licensing, also was rejected by the
Government. The then Minister commented:

The Government was concerned that the lack of contact
with migration agents involved in negative licensing
would have posed significant difficulties. These included
ensuring that people recognised when they were
operating as migration agents, understood the code of
conduct and the need to adhere to it.?

294 Instead the Government opted for a comprehensive registration scheme
under which virtually all providers of immigration advice are required to register as
migration agents. The Scheme includes:

a Migration Agents Registration Board;

a registration process for persons providing immigration
assistance;

a Code of Conduct for migration agents; and
investigatory and disciplinary procedures.

2.95 The various attributes of the Scheme, and the extent to which the
objectives and expectations of the Scheme have been met, are discussed in detail in
the chapters which follow.

2.96 Before proceeding to a detailed analysis of the Scheme and its
outcomes, the Committee considered that it would be useful to examine how similar
regulatory schemes have been implemented in relation to other professions in

56 Parliamentary Debates (Hansard), House of Representatives, 27 May 1992, p. 2937.
57 ibid.
58 ibid.
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Australia. It is important to note that the migration advice industry is not the only
specialist profession subject to a comprehensive registration scheme. Similar schemes
operate in relation to taxation agents, customs brokers and patent attorneys.

Regulatory schemes in other industries

2.97 The regulatory schemes operating in Australia in relation to other
professional advisers, such as taxation agenis, customs brokers and patent attorneys,
include a number of features which also are reflected in the current registration
scheme for migration agents. Each scheme has broad coverage of participants in the
particular industry. Each scheme is supervised by a regulatory body with the power
to register, investigate and discipline participants in the industry. Each scheme
establishes entry requirements for those wishing to practise in the relevant field.

Taxation agents

2.98 Taxation agents are required to be registered if they intend to sign
taxation returns on behalf of clients and charge a fee for that service. The
requirement for registration does not apply to persons who simply provide taxation
advice. The registration requirement applies to both accountants and lawyers, It is
an offence under the Income Tax Assessment Act 1936 for unregistered agents to
charge a fee for the preparation of a tax return or fringe benefits tax return.

2.99 Individuals, partnerships and companies are eligible to be registered as
taxation agents. An individual also may be registered as the nominee of a registered
tax agent. Nominees can sign returns and supervise employees on behalf of
registered tax agents. Employees of registered tax agents are not required to
register. It is an offence for a tax agent to allow a person to participate in preparing
tax forms, preparing objections or conducting any business on the tax agent's behalf
where that person is not supervised properly by the tax agent or is not another
registered tax agent.

2.100 An individual must meet specified criteria relating to character,
qualifications and experience in order to be eligible for registration as a tax agent.
In general terms, an applicant must be a fit and proper person, and have academic
qualifications in accounting and tax law, as well as relevant experience in the tax
arena. Nominees must meet similar requirements.

2101 An agent's registration remains in force for three years unless it is
suspended, cancelled, terminated or surrendered before that time. The registration
fees are:

$80 for original registration, including the original nominee;

$40 for re-registration, including the original nominee;
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$80 for registration of an additional nominee; and
$5 for re-registration of each additional nominee.

2.102 Tax Agents' Boards established in each State consider applications for
registration and have the power to approve, suspend or cancel registrations. Each
Board consists of three members appointed by the Minister, comprising an officer
of the Australian Taxation Office and two other persons, one of whom is the
Chairperson. By convention, the two other persons are drawn from nominations of
the legal, aceounting and taxation professional bodies. The Boards are independent
of each other and the Australian Taxation Office with regard to their determinations
on the registration of tax agents.

Customs brokers

2.103 Customs brokers are required to be licensed if they operate on behalf
of importers in any gazetted location. The gazetted locations are the major
Australian ports. At other locations, where the volume of customs clearances is
insufficient to sustain a customs broker industry, there is no requirement to be
licensed.®

2.104 There are three categories of customs broker:

nominees, who are persons employed by sole traders or
corporate customs brokers and who, by agreement and by virtue
of the annual fee they pay, are not able to act on behalf of
owners of goods in their own right;

sole traders, who having paid the prescribed fee, are able to act
as customs brokers in their own right; and

corporate brokers, which are partnerships or companies which
act on behalf of owners of goods through nominee customs
brokers.

2.105 In general terms, an applicant must be a person of integrity and must
have completed successfully the course of study known as the Advanced Certificate
of Customs Broker Procedures in order to be licensed as a customs broker. Some
accreditation is given to serving or former officers of the Australian Customs Service
on the basis of their past work history and training. Alongside this requirement,
successful completion of a national examination on customs broking procedures
conducted by the Customs Brokers Council of Australia is accepted as evidence that
a person has the relevant qualifications to be a customs broker. The national
examination is not compulsory and is not a prerequisite for the grant of a licence.

5 Australian Customs Service Manual, Volume 7, Import Control.

33



2.106 Applications for the grant of a licence are made to the
Comptroller-General of Customs, who is required to refer the application to the
National Customs Agents Licensing Advisory Committee for consideration. The
Advisory Committee is appointed by the Comptroller-General and comprises a
Chairman, a member to represent customs agents, and a member to represent the
Commonwealth, The Chairman must either be or have been a Stipendiary, Police,
Special, or Resident Magistrate of a State or Territory, or a person who, in the
opinion of the Comptroller-General, possesses special knowledge or skill in relation
to matters on which the Advisory Committee is to advise or report.

2.107 Customs broker applicants are interviewed by the Advisory Committee
in order to ascertain their experience in the industry. Executives of a company or
partnership may be interviewed in relation to corporate applications. The Advisory
Committee reports to the Comptroller-General on the application. The
Comptroller-General grants or refuses the licence.

2.108 The annual licence fee for a broker who intends to operate in his/her
own right as a sole trader is $200. The annual fee for a nominee intending to
operate as a non-trading broker is $20. Licences expire each year on 31 December.
Where a licensed broker fails to pay the renewal fee on the due date, entries lodged
by that broker are not to be accepted after 28 days of the due date. If the fee
remains unpaid, formal notification of the termination of the licence is sent to the
broker.

2,109 The Comptroller-General has the power to reprimand agents and
suspend or cancel their licences. Investigations with regard to suspension, revocation
and non-renewal of licences are referred to and conducted by the Advisory
Committee, which reports to the Comptroller-General.

Patent attorneys

2.110 The Patents Act 1990 provides that a person must be registered to
practise as a patent attorney. To obtain registration as a patent attorney, a person
must:

be an Australian citizen;
be of good character;

hold an approved degree or diploma in science or engineering
from an Australian tertiary institution or an approved foreign
institution, or have passed an examination in a branch of
engineering or science which would qualify the applicant for
corporate membership of the Institution of Engineers, the Royal
Chemical Institute or another professional institution approved
by the Patent Attorneys Professional Standards Board;
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have worked under the supervision of a registered patent
attorney for a continuous period of one year or for periods
within a continuous period of two years which total not less
than one year; and

have passed or have been exempt from passing all of the
examinations in eight specialist subjects set by the Patent
Attorneys Professional Standards Board.

2,111 An annual registration fee is payable on 1 July each year. Patent
attorneys who do not pay the fee within 14 days are deregistered.

2112 The Patent Attorneys Standards Board comprises the Commissioner,
two members who are patent attorneys elected by patent attorneys, and no fewer
than two members appointed by the Minister. The Commissioner is the Chairperson
of the Standards Board.

2113 Written complaints against patent attorneys may be made to the
Standards Board by the Institute of Patent Attorneys of Australia or by persons who
allege that their interests are affected by the unprofessional conduct of a patent
attorney. The Standards Board considers complaints and authorises persons to bring
proceedings before the Patent Attorneys Disciplinary Tribunal where it considers
that the patent attorney may have a case to answer. The Disciplinary Tribunal has
the power to reprimand a patent attorney, or suspend or cancel a patent attorney's
registration.

Comparisons with the Migration Agents Registration Scheme

2114 Each of the above mentioned regulatory schemes reflect the particular
circumstances and requirements of the relevant industry. As noted, the schemes for
regulating taxation agents, customs brokers and patent attorneys contain certain
features which also can be found in the Migration Agents Registration Scheme. This
can be evidenced from the Committee's detailed analysis of the principa! elements
of the Migration Agents Registration Scheme in Chapter Three.
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Chapter Three

OVERVIEW OF THE
MIGRATION AGENTS REGISTRATION SCHEME

Introduction

3.1 The Migration Act provides the legal basis for the Migration Agents
Registration Scheme. It enacts a scheme which restricts and controls the provision
of advice to and the making of representations on behalf of applicants seeking to
obtain or retain an Australian visa. Under the Scheme, with some exceptions,
persons providing immigration assistance must be registered migration agents.

3.2 In this chapter, the Committee examines the objectives and principal
elements of the Scheme. In considering whether those objectives have been met, the
Committee examines the statistical outcomes of the Scheme to date, as well as

community perceptions about the Scheme.

Objectives of the Scheme

3.3 When introducing the legislation establishing the Migration Agents
Registration Scheme, the then Minister indicated that previous regulatory models
had not gone far enough in dealing with problems in the migration advice industry.
The then Minister noted that those problems included:

agents having been paid to lodge applications and then failing
to do so;

lodging applications without paying the prescribed fees thereby
not giving effect to the application;

lodging applications tardily in a way which adversely affects the
entitlements of applicants;

holding passports as 'security and then demanding extra
payments'; and

agents providing incompetent advice because they lack even a
rudimentary knowledge of the Migration Act and Regulations.

1 Parliamentary Debates (Hansard), House of Representatives, 27 May 1992, p. 2937.
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3.4 According to the then Minister, the Government's initiative in
establishing a comprehensive regulatory scheme reflected its concern over the level
and nature of complaints made against incompetent or unscrupulous agents.Z Those
concerns were echoed by voluntary organisations operating within the migration
advice industry at that time. IARC, for example, commented in the July/August 1992
edition of its publication, Immigration News:

Advisers with the centre continue to hear from clients
who have had extremely bad experiences with agents and
lawyers. These problems vary from gross over-charging
for simple applications and encouraging people to lodge
applications which have no chance of success, to outright
negligence where an adviser is giving advice with
virtually no knowledge of migration law.

It is always the client who suffers in these situations.
Their application can take longer to be processed because
the agent has not included enough information, they can
lose their right to make an application and in many cases
are forced to leave Australia to make further applications
overseas.®

3.5 As noted in Chapter One, the Scheme was designed to 'improve
standards of professional conduct and quality of service'.? According to DIEA, the
Government believed that an outcome of the establishment of the Scheme could be
the development of the migration advice industry to a point where self-regulation
might be possible.® In this regard, the then Minister stated:

.. . the introduction of this regulatory scheme may well
act as a catalyst in drawing together migration agents in
a way which will encourage self-regulation and provide
future governments greater flexibility in addressing the
underlying issues.?

2 ibid.

Immigration Advice and Rights Centre, Immigration News, No. 30, July/August 1992,
p. L.

Parliamentary Debates (Hansard), House of Representatives, 27 May 1992, p. 2937.
8 Evidence, p. $296.

Parliamentary Debates (Hansard), House of Representatives, 27 May 1992, p. 2939.
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3.6 A related objective of the Scheme was that it would be self-funding. The
then Minister stated:

The Government also took the view that migration
agents should meet the cost of regulation because they
were likely to benefit from the development of a more
cohesive and reputable industry, in the medium to long
term, and because of the need for budget discipline.”

Operation of the Scheme

Form of the Scheme

3.7 Part 3 of the Migration Act (sections 275 to 333) sets down the
provisions which govern the establishment and operation of the Scheme.. Thfase
provisions define the categories of persons liable to be register:ed as mxg.'rat':lon
agents, and the qualifications for registration. They also establish the principal
components of the Scheme including:

a Migration Agents Registration Board;

requirements and procedures for the registration of migration
agents;

a Code of Conduct for migration agents;
investigatory and disciplinary procedures; and

a sunset clause terminating the scheme three years after its
commencement, namely 21 September 1995.

3.8 According to DIEA, the complaints mechanism is the central feature
of the Scheme, backed up by the powers vested in the Board to issue warnings, to
suspend or deregister agents, and to refuse applications for registration. DIEA
commented:

This mechanism provides protection for clients by
ensuring that agents whose conduct does not mget
professional standards are not able to practise

commercially.?
7 ibid., p. 2938.
8 Evidence, p. $296.
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3.14 The majority of registration applications are dealt with by the

Scope of the Scheme

Secretary. In practice, this task is performed, on delegation from thfa Secretary, by
3.9 Section 280(1) of the Migration Act provides, with certain exceptions, ! officers within DIEA's Migration Agents Registration Section, which acts as the
that a person who is not a registered agent must not give immigration assistance, secretariat for the Scheme and the Board. DIFA noted that . apgrommately
The penalty for providing such assistance when not registered s a fine of up to 80 percent of applications are processed fully by the DIEA secretariat,
$5 000. Under Section 276 of the Migration Act, a person gives immigration ! ) ) . . . .
assistance if the person uses or purports to use knowledge of or experience in ‘ 3.15 The Board, in turn, is responsible for dealing with registration

applications referred to it by the Secretary of DIEA, monitoring and investigat?ng
the conduct of registered agents and, where appropriate, taking disciplinary action
against registered agents.

migration procedure to assist a visa applicant or cancellation review applicant by ,
advising on, preparing or helping to Prepare a visa application or cancellation review '
application, or representing a visa applicant in court or tribunal proceedings which
concern the visa application or visa cancellation,

3.16 The Board is comprised of:

3.10 The Migration Act makes certain exce tions to the principle that all .
b [T A . . P p P a Chairperson, who is the Secretary of DIEA or his/her delegate;

a member who is a member of the IRT;

a member who is a lawyer;

cannot be given for fee or reward, or in the person's capacity as an employee or

voluntary worker, or as part of or in association with a profession or business. a member who is a migration agent; and

a member who is a representative of the ethnic community.

3.11 Lawyers have special standing within the Scheme. They are required

to be registered if they provide Immigration assistance, but are not required to .

register for the purposes of providing immigration legal assistance. In essence, the Qualifications for registration

Scheme allows lawyers to undertake Immigration work before a court without being . ) . .

registered as migration agents, but requires lawyers to be registered for the purposes 3.17 In order to be registered, an appl%cant‘ must satisfy both. professional

of preparing applications and making any representation to DIEA and the review competency and integrity requirements. Ip relation to competfancy, section 292 of the
nal Review Office (MIRO), ‘ Migration Act, together with the Migration Agents Regulations 1992, provide that

an applicant for registration as a migration agent must either be legally‘qual.iﬁed or
able to demonstrate a sound knowledge of migration procedure. The Migration Act

Administration of the Scheme allows for the Secretary of DIEA to form an opinion as to what consl.:itutes a sound

knowledge of migration procedure. DIEA currently accepts the following as evidence
3.12 The Scheme is administered by the Migration Agents Registration of sound knowledge of migration procedure:
Board and the Secretary of DIEA. Each have distinet roles within the Scheme, ) . . . .

. evidence of a pass in a unit of migration law from an Australian
3.13 The Secretary of DIEA is responsible for the processing of tertiary institution; or
uncontroversial registration applications, An application for registration is made to : ) . S d by th
the Secretary of DIEA, who must deal with it unless required to refer it to the . evidence of a pass in an examination conducted by the
Migration Institute of Australia; or

Board. The Secretary is required to refer an application to the Board essentially
where there is an objection to the re istration of an agent, or where there is

evidence that an applicant is unsuitable or unfit to give immigration assistance, a certificate of sound knowledge issued by organisations licensed

under the Migration Agents Registration Scheme,!!

10 Evidence, p. $302.

9 The Administrative Appeals Tribunal appears to have been omitted from this ;
definition; see paragraphs 4.32 to 4.36. 3]
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3.18 It is important to note that when the Scheme was established,
transitional provisions enabled those already practising as migration agents to
satisfy the competency requirement for registration by demonstrating substantial
experience in migration procedure. In this regard, agents had to demonstrate that
they had undertaken a minimum of 24 cases in five migration categories in the two
years prior to application.?

3.19 In relation to character requirements, section 294 of the Migration Act
provides that an applicant must not be registered if the Board is satisfied that the
applicant is not a person of integrity, is otherwise not a fit and proper person to give
immigration assistance, or is related by employment to an individual who is not a
person of integrity.

3.20 In general, applicants for registration also must pay the appropriate fee
at the time of the lodgement of their applications. The fees are:

$1 000 for a sole proprietor, a director of a company or a
partner in a firm;

$500 for an employee of a firm where the partner or executive
officer of that firm is a registered agent;

$100 for a sole proprietor, director of a company or partner in
a firm dealing with five or less cases per year;

$50 for an employee of a firm where the partner or executive
officer of that firm is a registered agent and deals with five or
less cases per year; and

nil for persons who do not charge a fee for providing
immigration assistance.

3.21 Registrations are in force for 12 months from the date of registration.
Registrations generally are renewed automatically on payment of the renewal fee.
Under section 301 of the Migration Act, DIEA is required to notify an agent one
month prior to the anniversary of the date of his/her registration that the
registration will be renewed and that, where necessary, a renewal fee, equivalent to
the registration fee, is payable. The renewal fee is the same as the appropriate
registration fee. Agents who do not pay the appropriate renewal fee within two
months of their registration date anniversary are deregistered automatically.

12 Evidence, p. $304.
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High Court challenge to the Scheme

3.22 The Scheme commenced operation on 21 September 1992. In
February 1993, a High Court challenge to the Scheme, Cunliffe v The
Commonwealth, (1994) 124 ALR 120; (1994) 68 ALJR 791 (the Cunliffe case), was
brought by two solicitors who regularly gave legal advice on and assisted with visa
applications and reviews of visa refusals. The plaintiffs' entitlement to continue in
this practice was affected by the registration provisions. From 21 September 1992,
the plaintiffs were required to become registered migration agents if they were to
continue practising in relation to immigration matters. The High Court application
was heard in August 1993,

3.23 In the case, the plaintiffs contended that the then Part 2A of the
Migration Act (now Part 3) was constitutionally invalid because:

the provisions were beyond the legislative power of the
Parliament as they were outside the naturalisation and aliens
power (section 51(xix)), the immigration and emigration power
(section 51 (xxvii), and the incidental power (section 51 (xxxix))
of the Constitution, or any other provisions of the Constitution.
It was argued that the provisions did not operate directly upon
aliens and could not be characterised as a law in respect of
aliens. It was argued further that the laws were not incidental
to the aliens power as the prohibitions and restrictions imposed
by the then Part 2A were disproportionate to the object or
purpose of protecting aliens from incompetent and/or
unscrupulous migration advisers;

even if the legislation could be characterised as a law with
respect to aliens or immigration, it contravened the implied
guarantee of freedom of communication of information and
opinions about matters relating to the government of the
Commonwealth; and

the legislation contravened the express requirements of
section 92 of the Constitution that 'intercourse among the States

. . . shall be absolutely free'.!3

3.24 On 12 October 1994, the High Court handed down its judgement. A
majority of the Court (Brennan, Dawson, Toohey and McHugh JJ) held that the
Scheme was wholly valid. The three remaining justices (Mason CJ, Deane and
Gaudron JJ) considered that some of the provisions relating to the Scheme infringed
the implied constitutional freedom of communication.

13 Exhibit 4.
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3.25 The High Court held unanimously that the legislative provisions were
within the central core of the aliens power conferred on the Commonwealth
Parliament by section 51(xix) of the Constitution. There were essentially two
reasons for this finding. First, it was held that although the provisions do not
regulate directly the rights and obligations of aliens, they are, in their entirety,
concerned with the protection of aliens in relation to matters which are directly
related to their alien status. Secondly, it was held that the activity which the
Scheme restricts, namely advice and assistance in relation to immigration
applications, is a matter of particular significance to aliens.

3.26 With respect to the issue concerning the implied freedom of
communication, a majority of the High Court (Mason CJ, Deane, Toohey and
Gaudron JJ) held that the communications regulated by the Scheme were
communications of the kind protected by the implied freedom of communication. A
majority of the High Court (Brennan, Dawson, Toohey and McHugh JJ) also held
that the Scheme did not contravene this implied freedom of communication. The
three dissenting judges (Mason CJ, Deane and Gaudron JJ) considered that the
Scheme restricted political communication and, in certain respects, went beyond
what was justified in the public interest. Mason CJ, in his dissenting judgement,
held that the need for the implied freedom of communication to be restricted, by
requiring that legal practitioners be registered, had not been demonstrated.
Mason CJ also held that the restrictions on giving voluntary immigration assistance
amounted to an unreasonable and disproportionate interference with the freedom
of political communication. By contrast, Toohey J, who considered that the Scheme
restricted political communication, held that it did not restrict impermissibly
political communication as the restrictions imposed were not disproportionate to the
need to protect aliens. Toohey J held that ‘proportionality is concerned, not with
absolutes but with the reasonableness of the balance struck by legislation'

3.27 On the third issue, a majority of the High Court (Brennan, Dawson,
Toohey and McHugh JJ) held that the Scheme did not contravene section 92 of the
Constitution, Toohey J noted that the provisions constituted a law of general
application which did not discriminate between intrastate and interstate
communication. Toohey J held that, to the extent that the provisions impeded
interstate communication, they did so incidentally and in a manmer that was
reasonably required to achieve the primary purpose of the legislation, which was to
protect visa applicants from exploitation or incompetence.®

14 Cunliffe v The Commonwealth, (1994) 68 ALJR 791 at 845.
16 ibid., p. 846.
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Inquiry evidence

3.28 The High Court decision validating the Scheme in its entirety answered
the core question of whether the Scheme in its existing form could conti‘nue to
operate. From the establishment of the Scheme until October 1994, 'thlS core
question had been unresolved. For this Committee, the fundamental issue was
whether the Scheme should continue to operate.

3.29 During the inquiry, the Committee received statistical evidence from
DIEA and the Board regarding the operation and outcomes of the Scheme to date.
In addition, the Committee received a variety of anecdotal evidence from
participants in the Scheme. Those who made submissions to the Committee and who
appeared at public hearings recounted personal experiences with the Scheme ‘and
expressed views about the benefits and disadvantages of the Scheme. In t}.xe §ect1ons
of this chapter which follow, the Committee considers both the statistical and
anecdotal evidence received as a basis for determining whether the Scheme is
achieving its objectives and whether it should continue to operate.

Statistical outcomes

Registrations, refusals and deregistrations

3.30 There has been a steady increase in the number of registered agents
since the establishment of the Scheme in September 1992. As at 31 December 1992,
there were 3 registered agents. As at 30 September 1994, the number of .registered
agents had grown to 1 692, with 166 applications under consideration. DIEA
indicated that in the nine months to September 1994, an average of 40 registration
applications had been received each month.!® In a supplementary subm}ssxon, DIEA
advised that, as at 3 March 1995, there were 1 681 registered agents.

3.31 As at 3 March 1995, a total of 2 730 applications for registration had
been received since the establishment of the Scheme, including:

269 applications which were withdrawn before registration; and

335 applications which were refused registration.®

16 Evidence, p. $297.
1 Evidence, p. S487.
18 Evidence, p. S486.

45



3.32 In relation to the 335 applicants refused registration, the following
grounds for refusal applied:

309 applicants were refused because they lacked sound
knowledge of migration procedure;

4 applicants were refused because they were not persons of
integrity;

12 applicants were refused because they lacked sound knowledge
of migration procedure and were not persons of integrity; and

10 applicants were refused because they did not meet threshold
criteria such as being an Australian citizen.!®

3.33 Of those persons registered as migration agents between
21 September 1992 and 3 March 1995, 241 persons subsequently did not renew their
registration, one person was deregistered and three persons were suspended, two for
six months and one for 31 months.?

3.34 In its original submission, DIEA noted the following profile for the
migration advice industry as at 30 September 1994:

57 percent of all agents had legal qualifications;

one third of agents provided immigration assistance without
charging a fee;

60 percent of those agents charging for their services provided
immigration assistance to five or fewer clients annually and
therefore paid a concessional registration levy;

of those agents who charged for their services, 70 percent were
lawyers;

of those agents who provided immigration assistance free of
charge, 29 percent were lawyers; and

of those agents who paid the concessional registration levy (for
those intending to provide immigration assistance in five or less
cases annually), 82 percent were lawyers.?!

18 Evidence, p. $487.
20 Evidence, p. $486.
2 Evidence, p. $299.
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3.35 Commenting on the profile of the migration advice industry on the
basis of the above statistics, DIEA stated:

. . . the significant number of agents who possess legal
qualifications, coupled with the high number who provide
services to 5 or less clients each year, paints a picture of
an industry where the commercial sector is largely
dominated by non-specialist practitioners, principally in
the legal profession, for whom provision of immigration
assistance is ancillary to their principal professional
activities.

Another significant feature of the industry is the large
number of agents in the voluntary sector - as noted
above, about one-third . . . While it is probably the case
that many such voluntary workers also provide
immigration assistance as an occasional service amongst
many other community services, the existence of a
number of specialist immigration voluntary agencies . . .
many of which have substantial numbers of registered
agents on their workforce, suggests that the services
provided by non-fee-charging agencies account for a
relatively high proportion of the total volume of service
by the industry. This alone distinguishes the migration
advice industry from most other industries providing
comparable services.??

Complaints and disciplinary action

3.36 DIEA indicated that the number of complaints made and the
disciplinary action taken against registered and unregistered agents are objective
indicators of the performance of the Scheme. DIEA commented:

Without the Scheme, it would not have been possible to
take any kind of action.?

3.37 DIEA advised that there has been a dramatic increase in the number
of complaints made since the establishment of the Scheme. From September 1992
until the third quarter of 1993, 139 complaints were received. As at
16 September 1994, the total number of complaints received had risen to 431. By
6 May 1995, the total number of complaints received had risen to 610, including
577 complaints received against 269 individuals and 33 complaints which identified

Evidence, p. 5299.
Evidence, p. 693.
% Evidence, pp. S311-S312.
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a business rather than a specific individual. Of the 577 complaints received against
individuals, 400 complaints were made against 163 registered agents or applicants
for registration and 177 complaints were made against 106 people who had not
applied for registration.® Overall, the 610 complaints included:

6 objections to registration;

31 complaints about lack of sound knowledge;

288 complaints about individuals not being persons of integrity;
34 complaints about failure to lodge migration applications;
167 complaints about persons not being registered to practise;
19 complaints about agents not quoting their registration
numbers when advertising, as required under clause 10 of the
Code of Conduct for migration agents;

6 complaints about agents lodging applications with no chance
of success, including applications which were lodged late and
could not be considered, and cases where the agent failed to
notify the client of departmental decisions in time to activate an
appeal right; and

37 complaints on other grounds, including matters such as
intimidating departmental staff, being bankrupt, being related
by employment to a person who is not a fit and proper person,
and persons registered as free service providers charging for

their services.2®

3.38 In its supplementary submission, DIEA noted that the complaints have
derived from a variety of sources, including:

297 from DIEA officers, including 110 complaints arising from
investigations and monitoring of advertising in newspapers;

293 from the clients themselves;

17 from anonymous sources;

2 Evidence, p. S504.
% Evidence, p. S311.
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12 from the IRT; and
9 from the RRT.Z

3.39 As at 6 May 1995, the following outcomes had been achieved in relation
to the 400 complaints received against 163 registered migration agents or applicants:

76 complaints involving 16 people resulted in registration being
refused, cancelled or suspended;

185 complaints involving 111 people were not substantiated or
were found to have no case to answer; and

139 complaints involving 36 people were before the Board.?®

3.40 As noted at paragraph 3.33, from 21 September 1992 to 3 March 1995,
one migration agent was deregistered and three agents were suspended for periods
ranging from six to 31 months.?

3.41 In its original submission, DIEA noted that the cases found to have no
case to answer included complaints which could not be substantiated as well as
complaints of unregistered practice where there was no evidence of malpractice or
disadvantage to the client. DIEA indicated that in those cases the subject of the
complg(i)nt was advised of the requirement to be registered, but no further action was
taken.

3.42 In a supplementary submission, DIEA indicated that, arising from the
complaints received, 10 matters were under active investigation and 109 matters
were yet to be commenced as at 6 May 1995. According to DIEA, some of those
investigations involved serious fraudulent activity and were the result of multiple
complaints against individuals. DIEA noted that while individual complaints are
received and may be referred for investigation, concurrent complaints against an
individual result in one investigation action.3!

7 Evidence, p. S504.
28 Evidence, p. S505.
2 Evidence, p. S486.
30 Evidence, p. $313.
81 Evidence, p. S505.
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3.43 DIEA advised that, as a result of investigation action, 33 matters had
been referred to the Director of Public Prosecutions as at 6 May 1995. The outcomes
of those matters were:

5 summonses issued but not served;
a guilty finding in 7 matters;
1 matter before the court;

no action proposed by the Director of Public Prosecutions in
8 matters; and

12 matters pending.®?

3.44 DIEA noted that sentences handed down by the courts ranged from a
three year good behaviour bond to a fine of $2 000.%

3.45 DIEA also noted that, in addition to court action as a result of DIEA
referrals, independent State or Federal police action has resulted in eight migration
agent related matters being brought before the courts, with seven matters resulting
in a guilty finding and one matter yet to be heard. In these matters, the sentences
have ranged from 12 months imprisonment to a $3 000 fine.®

Costs of the Scheme

3.46 In assessing the effectiveness of the Scheme, the Committee also was
provided with information on the costs of the Scheme. As noted above, one of the
objectives of the Scheme was that it would be self-funding. In this regard, DIEA
noted:

. . . the amounts to be paid by agents for registration, and
renewal of registration, were a levy, or tax, because the
levels of payment were set to provide sufficient income to
fund, in addition to the establishment and operation of
the Scheme, anticipated litigation costs, and grants worth
$310 000 per annum to voluntary organisations providing
free immigration assistance.3

32 Evidence, p. S505.
83 Evidence, p. S505.
Evidence, p. S505.

Evidence, p. 8319.
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347 As indicated at paragraph 3.20, different registration levies are payable
depending on whether the agent is a sole proprietor, company director or partner
in a firm, whether the agent is an employee of a registered agent, whether the agent
deals with more than five cases per year, and whether the agent charges for his/her
services. As at 30 June 1994, the registration levies received were as follows:

300 agents who were sole proprietors, directors of a company or
partners in a firm and who intended to deal with more than five
cases per year paid the full registration levy of $1 000;

522 agents who were sole proprietors, directors of a company or
partners in a firm and who intended to deal with five or less
cases per year paid the concessional registration levy of $100;

127 agents who were the employees of registered agents and
who intended to deal with more than five cases per year paid a
registration levy of $500;

83 agents who were the employees of registered agents and who
intended to deal with five or less cases per year paid a
concessional registration levy of $50; and

516 agents who did not charge for their services were exempt
from paying a registration levy.*

3.48 According to DIEA, the introduction of a concessional registration levy
has had a significant effect on the Scheme's ability to become self-funding. DIEA
indicated that the number of agents availing themselves of the concessional levy has
been higher than was anticipated. DIEA noted that of the total number of registered
agents at the end of June 1994, 33 percent were exempt from the registration levy,
39 percent were eligible for a concession, and 28 percent paid the full levy.3”

349 DIEA advised that the income from the registration levies has been
insufficient to pay for the administration of the Scheme, let alone the litigation costs
associated with disciplining migration agents, or the IASS grants which were
planned to be derived from the Scheme's income. Litigation costs, advisory service
grants and shortfalls in administrative expenditure for the Scheme have been funded
from other DIEA sources.®® In this regard, DIEA commented:

One obvious failure of the Scheme is that it is not
self-financing—far from it: not even for the registration
scheme itself, without including the ancillary advisory

36 Evidence, p. $319.
87 Evidence, p. S319.
38 Evidence, p. 5320.
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service funding scheme. Supplementary funding has had
to be provided from the Department's general running
costs.®?

3.50 The income and expenditure figures for the Scheme, excluding the
IASS, are detailed at Tables 3.1 and 3.2.

TABLE 3.1
MIGRATION AGENTS REGISTRATION SCHEME:
INCOME AND EXPENDITURE
1992-93 1993-94 1994-95
(to 3 March 1995)
Income from registration $463 000 $222 450 $298 950
and renewal levies
Expenditure $496 000 $470 000 $250 000
(includes (does not include
$90 000 $90 000 allocated for
expenditure for investigations)
investigations)

* Source: Evidence, pp. 5493-5494

TABLE 3.2
MIGRATION AGENTS REGISTRATION SCHEME:
INCOME FROM REGISTRATION LEVIES
1992-93 1993-94 1994-95
(to 3 March 1995)

Income from application levies $463 000 $ 61 350 ‘ $ 62 350
Income from renewal levies Nil $148 150 $221 800
Income from agents upgrading
from concessional levy to full levy | Nil $ 12 950 $ 14 800
Total income from levies $463 000 $222 450 $298 950

* Source: Evidence, p. 5493

39 Evidence, p. 690.
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3.51 DIEA indicated that, at the current levels of levy, including the
concessional rates, it is not expected that the Scheme could achieve full self-funding
in the future.®

Submissions on the Scheme

3.52 Alongside the statistical evidence on the performance of the Scheme,
the Committee received a number of submissions in which participants in the
Scheme commented on their experiences with the Scheme to date. A majority of
those who made submissions and appeared at public hearings supported the
continuation of the Scheme, even though some of the anecdotal evidence suggested
that the objectives of the Scheme had yet to be achieved.

3.53 A common theme in submissions was that regulation of the migration
advice industry is necessary to ensure consumer protection and the maintenance of
appropriate standards within the industry. TARC, for example, commented:

. . a regulatory scheme is necessary to support the
reputable people working in this area as well as to
eradicate the unscrupulous and incompetent operators.!

3.54 In some submissions, it was argued that regulation of migration
advisers is required because of the vulnerability of persons seeking immigration
assistance. Ms Germov, a member of the RRT, stated:

. . immigration is a field which has some unique
features which merit special regulation in that the client
base is, more often than not, in a particularly vulnerable
position and this is the case even with clients who can
speak English fluently and are highly educated.®?

3.55 In other submissions, it was suggested that regulation is needed to
ensure an acceptable standard of competence and a level of service commensurate
with a client's expectations. Mr Young, a registered migration agent, commented:

There have been a lot of mistakes by agents or lawyers
generally. In my view, just generally across the board,
there has been a need for this type of scheme.*3

40 Evidence, p. S320.
4 Evidence, p. S266.
42 Evidence, p. $59.
43 Evidence, p. 345.
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3.56 Another view was that a system of registration is needed because the
industry has been incapable of regulating itself. On this point, Mr Henry, a
registered migration agent, stated:

There was scope for abuse; abuses were taking place.
There was a need to ensure that, as far as possible,
people were given competent advice and had their
complaints dealt with effectively. So there is certainly a
need for a system of agent registration in the form of a
regulatory framework rather than detailed
prescriptions.*

3.57 The Law Council of Australia also accepted the need for the regulation
of persons who provide immigration assistance, but submitted that those who are
already subject to professional regulation, such as lawyers, should not be included
within the scope of the existing scheme.?® This issue is discussed in further detail
in Chapter Four.

3.58 While the majority of those who made submissions to the Committee
accepted the need for regulation of the migration advice industry, a variety of views
were expressed about whether the existing Scheme has been successful in protecting
consumers and deterring unscrupulous or incompetent advisers.

3.59 Some witnesses suggested that the Scheme has made no discernible
difference with regard to the improvement of standards among migration agents and
the prevention of unscrupulous behaviour. The Migration Institute of Australia, for
example, stated:

There is ample evidence before the Migration Agents
Registration Board of unscrupulous practices not only by
people who have become registered but also from people
holding themselves out to be migration agents who have
no qualifications and who are not registered. In this
regard, the Institute believes the Registration Scheme has
not been effective.*®

3.60 VIARC noted that because the main focus of the Scheme to date has
been in ensuring that people become registered, it has been less than successful in
weeding out incompetent and unscrupulous operators.*’” Commenting on whether
there has been an improvement in standards within the migration advice industry

4“ Evidence, p. 209,

45 Evidence, p. $203.
46 Evidence, p. $130.
47 Evidence, p. S194.
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since the establishment of the Scheme, VIARC stated that, based on the inquiries
which it has received, there seems to be an alarming gap of knowledge of
contemporary migration law among a great many migration agents who are
operating at present.®® According to VIARC, this situation has arisen because there
is no emphasis within the Scheme on the need for agents to improve and keep up
to date with their knowledge of migration law.*®

3.61 Evidence of poor standards among migration agents also was received
from the IRT and the RRT. Commenting on the experience of its members since the
enactment of the Scheme, the IRT stated:

.. . the quality of advice provided by applicants remains
very poor. Many agents are ignorant of the regulations,
including those applying to review. Often the written
submissions we get are little more than legal nonsense.
We continue to see applications lodged through agents
which are fatally flawed and therefore doomed to fail.?

3.62 The IRT noted that statistics which it has collected show that in

1993-94 applicants without advisers had the same chance of a successful outcomg as

those with advisers, and that the involvement of advisers tended to delay the review
51

process.

3.63 The RRT indicated that its experience with migration agents has been
similar to that of the IRT. The RRT stated:

. .. one can say fairly accurately that the level of service
provided by advisers, generally speaking, is fairly low or
minimal and, in many cases, the adviser has not been of
any significant help to the applicant at all .. . We find
that a large number of submissions are just plainly
incorrect, misleading and sometimes drawn up on
standard lines.%?

3.64 Ms Germov, a full-time member of the RRT, presented similar
evidence, noting that submissions in support of applications to the RRT all too often
do not address relevant legal criteria, raise matters not within the jurisdiction, are
standardised and not adapted to suit individual cases, contain claims which are

48 Evidence, p. 278.

49 Evidence, p. 5194

50 Transcript of briefing, 29 September 1994, p. 4.
51 ibid,, p. 4.

52 ibid,, p. 11.
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exaggerated and sometimes fabricated, and are poorly set out and presented.
Ms Germov commented that applications often are lodged for a collateral purpose,
such as buying time in order to meet residential requirements or avoid deportation,
are not completed properly, and fail to disclose that an agent has given advice or
assistance. In addition, Ms Germov noted that agents all too often fail to advise the
RRT of changes in their or their clients' circumstances, fail to forward
correspondence or other communications to their clients in a timely manner, fail to
respond promptly to correspondence and telephone calls from the RRT, fail to lodge
submissions within the deadlines specified by the RRT, and fail to explain delays or
non-appearances of clients at hearings.*®

3.65 Another concern expressed to the Committee was that the Scheme has
given added status to migration agents without resulting in improved standards. The
Springvale Community Aid and Advice Bureau, which called for the abolition of the
Scheme, stated:

The Migration Agents Registration Scheme has given
extra status to those who are registered and has made it
easier for them to attract clients and dramatically
increase charges. People believe that those who are
registered must have the expertise which is required for
a successful application. In fact, there are no checks and
balances once registered. Those who are registered do not
come under scrutiny unless complained against. In fact,
the quality of service provided has not improved, We
have many examples of inaccurate and inadequate
information, poorly prepared submissions and
inappropriate representation.5

3.66 Similarly, Mr McDonell, a registered migration agent, argued that
incompetent advisers and inferior services are 'shielded by an official scheme which
sets the Commonwealth's seal on frauds and incompetents'.?

3.67 It also was argued that the Scheme has acted against the interests of
consumers by reducing the number of persons providing advice on a voluntary basis.
The Committee was told that a number of community organisations no longer
provide free immigration assistance as a result of the introduction of the Scheme.

58 Evidence, pp. S$59-S61; see also: RRT Ref. BN94/02576, 19 May 1994, Sydney,
pp. 9-10 regarding blank letterheads provided to client by agent; RRT
Ref. BN94/05907, 23 May 1995, Sydney, pp. 2, 11 and BN 94/05908, 25 May 1995,
Sydney, pp. 9-10, 18-19 regarding generalised, unsupported claims repeatedly made
by agent; and RRT Ref, BN94/05886, 18 April 1995, Sydney, regarding agent's
lodgement of claim out of time.

54 Evidence, p. 8184.
85 Evidence, p. 521.
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The Refugee Council of Australia, RACS and the Springvale Community Aid and
Advice Bureau indicated that grant-in-aid and community workers have stopped
providing immigration assistance because of the legalistic and cumbersome natu.re
of the Scheme, and because the committees of management of commgrl‘lty
organisations fear legal action should complaints be made by those receiving
assistance.’® The Springvale Bureau commented:

As a result of the decreasing number of information
providers in the community, people requiring assistance
were forced to seek help from registered agents and pay
for a service they had previously received, free of
charge.’’

3.68 On this point, DIEA conceded that some agencies appear to have
withdrawn from the provision of immigration advice, but suggested that this was
because those who were not conﬁdentrof their expertise recognised this and were not
prepared to vouch for their workers.”

3.69 Other witnesses suggested that the Scheme has not achieved one of its
principal aims of providing consumer protection because there is insuf.‘ﬁcient
knowledge about the Scheme within the community. Ms Mathewson, a registered
migration agent, commented:

Most people are not aware of the Scheme. If it is going to
work, it has to be understood.>

3.70 In response to the criticisms of the Scheme, DIEA argued that the
statistics which the Scheme has generated to date are indicators that consumers are
in a better position now than they were before the Scheme came into existence.
DIEA commented:

Over 1 700 agents have been registered, for a start. The
screening process has resulted in some 200 people being
rejected as unsuitable to practise, and almost 400 have
withdrawn their applications when they realised they did
not meet the threshold practising criteria. In other words,
there are some 600 people in an industry of 1 700

56 Evidence, p. S185, p. 5262, p. $290.
5 Evidence, p. 5185.
58 Evidence, p. $309.
59 Evidence, p. 244.
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re_g'iste}'ed people, who otherwise would be operating as
migration agents but without the requisite knowledge,
and they have been excluded.®

3.71 DIEA also indicated that the Scheme has resulted in the development
of. courses and examinations, including from within the legal profession and the
m}gration advice industry itself, which are contributing to increased professionalism
within the industry. DIEA noted that, at the time of the establishment of the
Scheme, there was little in the way of training available for those wishing to gain
increased knowledge in immigration procedure. Since the establishment of the
Scheme, various courses and examinations have been developed, including:

a sixteen week part-time course on migration law for community
workers developed by VIARC;

a course on Australian immigration law and practice conducted
as an elective subject by the University of New South Wales for
those who have completed successfully a core of undergraduate
subjects;

a course on practice and procedure in immigration law
conducted by the University of New South Wales for those in
need of vocational training in immigration law and practice for
accreditation purposes;

a s‘ingle. semester course on migration law conducted by the
University of Melbourne for those who have completed
successfully a core of undergraduate subjects;

a summer course on citizenship and immigration law conducted
by the University of Technology Sydney;

an examination on immigration procedure developed by the
Migration Institute of Australia; and

various short lecture series on migration law organised by the
continuing legal education bodies in the legal profession.®!

3.72 . I.n addition, VIARC advised that it conducts a migration course in
conjunction with the Law Institute of Victoria and also conducted a part-time course
for persons seeking to register as migration agents in Perth in February 1995.52

60 Evidence, p. 692.

61 Evidence, pp. $305-8306.

62 Evidence, p. 277 and p. 280,
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3.73 DIEA itself also has undertaken a more proactive role in the education
of migration agents. For example, DIEA allocated funding of $25 000 to the
Migration Institute of Australia to develop with Deakin University a distance
learning correspondence course in migration law aimed at preparing new and
current practitioners to sit the Migration Institute's examination.®® In addition,
prior to the commencement of the Migration Reform Act 19920n 1 September 1994,
DIEA conducted numerous briefing and information sessions for migration agents
on the new provisions.%*

3.74 DIEA also commented that there is an increasing awareness of the
Scheme among consumers, evidenced by the growing number of complaints made
against agents and the consequential referral of cases to the Director of Public
Prosecutions.%

3.75 Other witnesses highlighted the positive effect which the Scheme has
had on changing the ‘culture' within the migration advice industry. The Legal Aid
Commission of Victoria, for example, submitted that the Scheme has assisted in
establishing a culture whereby those operating in the industry are now more
concerned sbout maintaining their knowledge and competency.’® In the
Commission's view, DIEA's initiative in introducing training for migration agents is
one of t£17e positive benefits arising from the Scheme which has led to this change in
culture.

3.76 IARC suggested that the Scheme has heightened consumer awareness
about the mechanisms which are available for dealing with unprofessional and/or
exploitative conduct. IARC stated:

The Scheme appears to create an environment which
allows consumers to exercise an informed choice.5®

3.77 In acknowledging the positive effect of the Scheme to date, various
witnesses argued that the full benefits of the Scheme have not become evident. DIEA
and the Board indicated that, because the Scheme has been in operation for just over
two years, the full impact of the Scheme has not become apparent as yet.5? DIEA
and the Board noted that much of the initial work in relation to the Scheme was

63 Evidence, p. S307.

64 Evidence, p. $320.

65 Evidence, p. 692.

66 Evidence, p. 418.

67 Evidence, p. 416, p. 444.

68 Evidence, p. $267.

69 Evidence, p. $455, pp. 690-691.
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directed to the registration process.” According to DIEA, because the bulk of the
registration work now has been completed, greater emphasis and resources can be
directed to the consumer protection functions of the Scheme. DIEA commented:

While the achievements of the Scheme to date have been
considerable, they could be said to have been merely
setting the stage for the work which is yet to come.”™

3.78 The Legal Ald Commission of Victoria commented that the Scheme
could not have been expected to solve all the problems in the migration advice
industry overnight. A representative of the Commission commented:

I would not have thought that you would have created
the Migration Agents Registration Scheme and expected
overnight for all the problems which were quite
significant, significant enough to cause its creation, just
to vaporise instantly. I think it is quite a big task to
change cultures . . "2

3.79 In a similar vein, Mr Henry, a registered migration agent, stated:

Cleaning up the industry and shaking out some of the
less reputable operators is not something that can be
done instantly. It has to be done in accordance with due
process on the basis of written complaints being tested
out. So perhaps it was unrealistic to expect that in a very
short space of time a number of people who enjoy an
unsavoury reputation, whether or not it is merited, would
lose their ability to practise. Some of these things will
happen over time.™

3.80 By advocating improvements to the Scheme rather than its abolition,
it is apparent that the vast majority of those who made a submission to the
Committee agreed with the sentiment that the Scheme required further time to
become fully effective.

70 Evidence, p. 8453, p. 551, p. 691.
7 Evidence, p. 8321.

72 Evidence, p. 444.

7 Evidence, p. 210.
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Conclusions

3.81 To date, the Migration Agents Registration Scheme has achieved mixed
results. Critics of the Scheme suggested that it has had little if any impact on the
standard and conduct of persons providing immigration advice. They cited
continuing problems with poor advice gnd unscrupulous practice as evidence of the
Scheme's failure to make any discernible difference. In contrast, supporters of the
Scheme argued that the registration requirements have resulted in the exclusion
from practice of a significant number of persons who were unfit or not appropriately
qualified and who otherwise may have been operating in the field. They also
suggested that the Scheme is assisting to change attitudes within the migration
advice industry by instilling among registered agents an enhanced awareness of the
need to maintain knowledge and standards. On this basis, a significant number of
those who made submissions to the inquiry supported the continuation of the
Scheme with improvements.

3.82 Statistics obtained by the Committee support a finding that the
achievements of the Scheme relevant to its objectives have been chequered. On the
positive side, around 600 persons either have been denied the right to practise as
migration agents or have decided to withdraw from seeking entry to the industry.
In addition, the avenues for developing expertise in migration law have increased
noticeably, with various courses and seminars now being conducted at a tertiary
level and within the industry itself. On the negative side, disciplinary action taken
against migration agents has been minimal, even though the number of complaints
in relation to registered and unregistered practice has been increasing over time. In
addition, public awareness of the Scheme remains at a relatively low level. The
Scheme also has not achieved its objective of being self-funding and, according to
DIEA, is unlikely to do so in the future.

3.83 During the inquiry, it was acknowledged that the Scheme has been in
operation for just over two years. In this regard, it is relevant to note that, for
virtually the entire operational life of the Scheme, the High Court challenge to the
Scheme placed its validity and operation in doubt.

3.84 In coming to its conclusions on whether to retain the Scheme, a range
of factors have influenced the Committee's decision. The Committee's examination
revealed that the migration advice industry has been subject to some form of
regulatory control since its early development. Many witnesses suggested that, asthe
migration advice industry is still developing in Australia, mechanisms to assess and
monitor standards within the industry are important for ensuring a competent,
professional and reputable industry. In this regard, while a self-regulatory
professional body for migration agents, namely the Migration Institute of Australia,
has been established recently, the Institute has not secured broad coverage of the
industry. As such, self-regulation is not a viable option at this time, particularly
given the varied nature of the industry.
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3.85 While there is continuing anecdotal evidence of poor advice and
unscrupulous conduct, the Committee considers that, at this stage in the Scheme's
development, such evidence does not necessarily indicate the failure of the Scheme.
Statistical evidence about increasing use of the complaints mechanism established
under the Scheme suggests that consumers increasingly have knowledge about the
Scheme. Evidence of increasing complaints through the Scheme's formal mechanisms
suggests a continuing need for some form of regulation of the migration advice
industry in the interests of consumer protection. As noted by one witness to the
inquiry, it was not expected that problems which led to the establishment of the
Scheme could be resolved overnight. In the Committee's view, abolition of the
Scheme, or its substantial diminution, could send an inappropriate signal to the
community about the Government's commitment to the establishment of a
competent and reputable migration advice industry in which the interests of those
most in need of assistance are safeguarded,

3.86 Further, while some have suggested that the Scheme has been
ineffective in curtailing the activities of certain incompetent and unscrupulous
agents, it could be argued that such agents have been able to continue operating
because of loopholes in the Scheme, such as the exclusion of advice to sponsors and

3.87 On the basis of all the evidence presented to it, the Committee
concludes that the Scheme should be retained for the time being, but that it should
be reassessed by the Committee after a further three years of operational experience,
The Committee was swayed in particular by arguments that the Scheme only now
is beginning to show results and that further time is required to achieve the
Scheme's intended objectives.

3.88 In arriving at the conclusion that the existing Scheme should continue
to operate, the Committee has taken into account both the statistical outcomes of
the Scheme to date and the anecdotal evidence received during the inquiry, At the
same time, the Committee has relied on that evidence to recommend improvements
in relation to the scope of the Scheme, the criteria for registration, the
administration of the Scheme, its Code of Conduct and its disciplinary processes.
Those recommendations are detailed in subsequent chapters of this report,

3.89 In recommending that the Scheme be retained for the time being, but
that it be reassessed in three years time, the Committee is of the view that the
Migration Agents Registration Board should develop specific performance indicators
which would assist in an objective assessment of the Scheme after a further three
years of operation.
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Recommendations

3.90 The Committee recommends that:

1

the Migration Agents Registration Scheme continue to operate
for a further three years, with a range of improvements ag
detailed in subsequent recommendations; and

the Migration Agents Registration Scheme be reviewed by the
dJoint Standing Committee on Migration after a further three
years of operational experience, and that such a review be based
on the outcomes which have been achieved in relation to
objective performaunce indicators developed by the Migration
Agents Registration Board.
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Chapter Four
MIGRATION AGENTS

Introduction

41 When the legislation establishing the Scheme was introduced into the
Parliament, the then Minister commented that there was a high level of
fragmentation in the migration advice industry, with professions organised into their
own distinct associations and a significant number of persons working as sole
practitioners. The then Minister indicated that, on this basis, the Government
accepted the need for a broadly based registration scheme. He stated:

Broad definitions have been adopted to minimise
avoidance.!

42 In establishing the Scheme, the Government decided that, with limited
exceptions, all of those working in the migration advice industry should be required
to register. This includes lawyers advising on migration matters, voluntary workers
and persons such as travel agents advising travellers and university staff dealing
with overseas students on visa matters.

4.3 In this chapter, the Committee considers the scope of the scheme,
specifically the categories of adviser required to be registered as migration agents.

Scope of the Scheme

44 The Migration Act does not provide a specific definition of who is or
should be a registered migration agent. Rather, the Act defines a type of work
undertaken, namely immigration assistance, and requires, with some exceptions, that
all persons undertaking that work must be registered. Under Section 276 of the
Migration Act, a person gives immigration assistance if the person uses, or purports

t Parliamentary Debates (Hansard), House of Representatives, 27 May 1992, 2937.
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to use, knowledge of or experience in migration procedure to assist a visa applicant,
termed an entrance applicant,? or cancellation review applicant? by:

(a)  preparing, or helping to prepare, the entrance application? or
cancellation review application®; or

(b)  advising the entrance applicant or cancellation review applicant
about the entrance application or cancellation review
application; or

(¢)  preparing for proceedings before a court or review authority in
relation to the entrance application or cancellation review
application; or

(d) representing the entrance applicant or cancellation review
applicant in proceedings before a court or review authority in
relation to the entrance application or cancellation review
application.

4.5 Not all immigration work is included in this definition. The definition
does not include advice or assistance given to sponsors and nominators of visa
applicants. It also does not include advice or assistance in connection with the
deportation or removal of non-citizens, criminal prosecutions for migration offences,
or related immigration compliance proceedings, for example garnishees of a
non-citizen's assets to pay detention or removal costs. The definition also omits
reference to migration proceedings before the Administrative Appeals Tribunal
(AAT). These include criminal deportations, business visa cancellations and visa
refusals on public interest grounds, that is visas refused under section 501 of the
Migration Act because of the character or conduct of the visa applicant. Advice and
assistance to non-citizens concerning applications for citizenship by registration and
naturalisation likewise are excluded from the Scheme. The scope of the immigration
assistance definition is addressed later in this chapter.

2 Entrance applicant means an applicant for a visa under the Migration Act
(section 275).

3 Cancellation review applicant means an applicant for review of a decision to cancel
a visa held by the applicant (section 275).

4 Entrance application means a visa application (section 275).

5

Cancellation review application means an application for review of
a visa cancellation decision (section 275).
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4.6 Under section 280 of the Migration Act, certain persons are pot
required to be registered as migration agents in order to provide immigration
assistance. The persons exempt from registration are defined to be:

parliamentarians, specifically a Senator or a Member of the
House of Representatives or a member of the Parliament of a
State or a member of the Legislative Assembly of a Territory;

officials who give immigration assistance in the course of their
duties as an official. An official is defined as an officer of the
Australian Public Service or a person employed under the Public
Service Act 1922 or a member of the public service of a State or
Territory or a member of the staff of a parliamentarian;

an individual in his or her capacity as a member of a diplomatic
mission or a member of a consulate post or a member of an
office of an international organisation;

an individual, if the assistance is:
- not given for a fee or other reward; and

- not given in his or her capacity as an employee of, or a
voluntary worker for, another person or organisation;
and

- not given in the course of, or in association with, the
conduct of a profession or business; and

lawyers when they provide immigration legal assistance (see
paragraph 4.8).

4.7 During the inquiry, much of the evidence was focused on the categories
of immigration adviser covered by the Scheme. Some argued for limiting the scope
of the Scheme by exempting from the registration requirement certain categories of
adviser, such as lawyers, voluntary workers and travel agents. Others argued for the
Scheme's expansion by extending the definition of immigration assistance to include,
for example, advice given to sponsors and nominators of visa applicants. These
matters are considered in the sections which follow.
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The legal profession

4.8 As noted at paragraph 4.2, lawyers are required to be registered as
migration agents in order to provide immigration assistance. The Scheme covers
solicitors and/or barristers admitted to practice in Australia. Such lawyers are not
required to be registered for the purposes of providing immigration legal assistance.
The Scheme allows lawyers to undertake immigration work before a court without
being registered as migration agents, but requires lawyers to be registered for the
purposes of preparing applications and making any representation to MIRO, the IRT
and the RRT.® Under section 277 of the Migration Act, immigration legal assistance
is defined to be when a lawyer:

acts for an entrance applicant or cancellation review applicant
in preparing for proceedings before a court in relation to the
entrance application or cancellation review application; or

represents or otherwise acts for an entrance applicant or
cancellation review applicant in proceedings before a court in
relation to the entrance application or cancellation review
application: or

gives advice to an entrance applicant or cancellation review
applicant in relation to the entrance application or cancellation
review application that is not advice for the purpose of any of
the following:

- the preparation or lodging of the entrance application or
cancellation review application;

- proceedings before a review authority in relation to the
entrance application or cancellation review application;

- the review by a review authority of a decision relating to
the entrance application or cancellation review
application.

4.9 In Australia, a significant proportion of immigration assistance is
provided by lawyers. As noted in Chapter Three, 57 percent of agents obtained
registration on the basis that they possessed an Australian law degree or were
admitted to practise law. Of those agents who paid a registration levy, and therefore

6 The AAT appears to have been omitted from this definition. See paragraphs 4.32 to
4.36
7 A review authority is defined to be MIRO, the IRT or the RRT but does not include

the AAT. The AAT's immigration proceedings, therefore, are not included in the
definition of immigration legal assistance.
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charge for their services, 70 percent were lawyers, while lawyers comprised
29 percent of agents in the voluntary sector. Of those applicants seeking to pay the
concessional levy, who were intending to provide services in five or fewer cases
