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DUTIES OF THE COMMITTEE

The Joint Committee of Public Accounts is a statutory
committee of the Australian Parliament, established by the
Public Accounts Committee Act 1951.

Section 8(1) of the Act describes the Committee's duties as
being to:

+ examine the accounts of the receipts and
expenditure of the Commonwealth including
the financial statements transmitted to the
Auditor-General under sub-section (4) of
section 50 of the Audit Act 1901,

« examine the financial affairs of authorities of
the Commonwealth to which this Act applies
and of inter-governmental bodies to which this
Act applies;

» examine all reports of the Auditor-General
(including reports of the results of efficiency
audits) copies of which have been laid before
the Houses of the Parliament;

« report to both Houses of the Parliament, with
such comment as it thinks fit, any items or
matters in those accounts, statements and
reports, or any circumstances connected with
them, to which the Committee is of the opinion
that the attention of the Parliament should be
directed;

+ report to both Houses of the Parliament, any
alteration which the Committee thinks
desirable in the form of the public accounts or
in the method of keeping them, or in the mode
of receipt, control, issue or payment of public
moneys; and

« inquire into any question in connexion with the
public accounts which is referred to it by either
House of the Parliament, and to report to that
House upon that question.

The Committee is also empowered to undertake such other
duties as are assigned to it by Joint Standing Orders
approved by both Houses of the Parliament.



TERMS OF REFERENCE

On 16 June 1993 the Committee resolved to conduct an
inquiry with the following terms of reference:

To inquire into issues raised by the provision of

goods and/or services on a commercial basis by
Government agencies, including:

the efficiency, effectiveness and
appropriateness of corporations as a means
of service delivery to the public; and

the accountability of commercialised
Government agencies and the mechanisms
needed to ensure their accountability.

While not limiting its scope, the Inquiry will focus
on three Government agencies:

the Department of the Arts and
Administrative Services;

the Civil Aviation Authority; and

the Federal Airports Corporation.
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GLOSSARY

Gloessary of

Commercialisation

Business units

Terms

Used in its broadest sense in this report to
describe a wide range of cirecumstances,
from minor user charging through fully
commercialised activities undertaken
within  departments of state to
corporatised and incorporated government
business enterprises (GBEs) - see Figure
2.1, p. 16.

Stand alone entities within departments of
state which operate on commercial princi-
ples and operate through separate
accounts (Group 2 Trust Accounts). Sever-
al business units may operate through a
single Trust Account, for example, the
DAS Business Services Trust Account. In
all other respects, business units reflect
the administrative structures of the
‘parent’ department of state and do not
have a legal existence separate from the
Commonwealth. The most highly devel-
oped examples of business units can be
found in the Department of Administrative
Services. Some of these business units
have a notional capital structure, charge at
market rates and are required to compete
for all business. These entities are some-
times described as being ‘fully
commercialised. The Commonwealth's
business units are listed in Appendices IV
and V.

PUBLIC BUSINESS IN THE PUBLIC INTEREST

Government
business
enterprises

Government
businesses

Corporatisation

Commerecial entities with a legal existence
separate from the Commonwealth. The
prime function of a GBE is to trade goods
or services and to earn a commercial rate
of return. Some GBEs are statutory
authorities with their own enabling legis-
lation and some are companies
incorporated under the Corporations Law.
Most GBEs are entirely owned by the
Commonwealth and several have created
subsidiary companies to deliver specific
goods or servicess A full list of
Commonwealth GBEs is at Appendix VI.

A generic term which includes all of the
above,

Usually understood to refer to full com-
mercialisation - that is, the introduction of
both organisational and legal changes to
an agency. Corporatised agencies are legal
entities distinet from their owners, where-
as other commercialised agencies remain
as elements within departments of state.
Corporatised agencies are either
incorporated under Corporations Law or
established as separate entities by enab-
ling l‘egislation.
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CHAIRMAN'S FOREWORD

Commercialised entities have been operating within
government for over one hundred years in Australia. The
railways in Victoria and New South Wales have been run as
government trading enterprises since they were acquired from
their former private sector owners who encountered financial
difficulties in the mid 1850s. The earliest commercial oper-
ations run by the Commonwealth Government included the
postal and telegraphic services, which were transferred to it
from the States shortly after Federation. The Commonweslth
Bank was established in 1911.

Although commercialisation is not a new concept, it has
become a key element of the public sector reforms which have
been underway in the Commonwealth Public Service over the
last decade.

Today there are 14 discrete businesses in the Department of
Administrative Services and a further 13 operating within
other departments of state. Nineteen corporatised government
business enterprises operate as separate legal entities within
the Commonwealth. In addition, many mainstream depart-
ments have adopted elements of commercialisation by imple-
menting user charging for some of the services they provide.

The prime motivation behind the recent activity to commerecial-
ise government operations has been to increase the efficiency
and effectiveness with which public resources are used.

PUBLIC BUSINESS IN THE PUBLIC INTEREST

The Committee decided to conduct an inquiry into the com-
mercialisation of Commonwealth public sector operations in
order to assess:

. whether the legislative, policy and administrative
frameworks currently in place are adequate for their
purpose;

. whether lessons are being learned from the successes
and failures of commerecialisation; and

. whether commercialisation is resulting in the more

efficient production of public services and goods.

The evidence gathered by the Committee during its Inquiry
indicated, generally, that commercialisation has produced
efficiencies for the Government. However, the process has not
been without its critics. It has been said that:

. the framework for commercialisation is incomplete,
particularly for businesses operating within depart-
ments;

° some businesses are confused as to their principal
objectives;

. the regimes for accommodating the delivery of

community service obligations by government busi-
nesses need further refinement;

. government businesses have an unfair advantage
when competing with private sector firms;.

. the accountability of some government businesses is
inadequate; and

. valuable skills and expertise are being lost from the

public sector.

This Report provides a general overview of the many issues
which arise in the commercialisation of government operations.
While some specific and technical issues, particularly in
relation to financial matters, were considered to be beyond the
scope of the Inquiry, the report addresses each of the main
points of criticism. I believe the recommendations will help
improve the operating environment for government businesses,
while also ensuring that they are accountable to their share-
holders and ultimately to the taxpayers of Australia.
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The Committee has been assisted in its Inquiry by private
individuals, businesses, industry and professional organisa-
tions, unions, the State governments and Commonwealth
agencies. The Committee appreciates the help that these
people and organisations have provided.

Les Scott MP
Chairman

EXECUTIVE SUMMARY

Introduction

1. Commercialisation and corporatisation have undoub-
tedly led to major improvements in the efficiency and effective-
ness with which Commonwealth Government agencies provide
goods and services to the public and other government
agencies. Improvements in the finaneial performance of
commercialised agencies have been impressive, with deficits
being reversed and healthy returns made to the Government.
Even commercialised areas that continue to lose money are
now recording smaller losses. At the same time, prices charged
to the customer have generally risen at a rate lower than the
CPI and in some cases have fallen. Non-financial indicators of
performance have also shown improvement.

2. The Australian public has gained from commereciali-
sation in financial terms: goods and services are cheaper than
before or at least less expensive than they would otherwise
have been. Australian industry has also gained in international
competitiveness with lower costs for some of its inputs. The
Government is no longer faced with as large a bill as before for
the support of businesses in financial difficulties, and it earns
a substantial income from some of them. As a result, funds are
available for other purposes: to offset the deficit, reduce taxes
or support other programs.

3. The move to commercialise and corporatise the
Government's supply of goods and services has raised debate
about the appropriateness of governments using the corporate
model.

. Should the Government be involved in running
businesses?

. In order that its businesses have the flexibility to be
commercially successful, the Government has adopted
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an 'arm's length' approach to their operation. How, in
this situation, does it ensure that adequate accounta-
bility exists to protect the taxpayer from undue risk?

. The departments of state that once supplied goods
and services often combined that function with other
roles: providing policy advice, supporting particular
sections of the community through welfare or indus-
try programs, or regulating the industry of which
they were part. What happens to these other roles
when the supply function is commercialised?

Shouldthe Government be Involvedin
Business?

4, In recent times, the Government has sold a number
of its government business enterprises (GBEs). Its program of
asset sales is based on considerations of whether the public
interest is still best served by owning these businesses. The
Committee believes that the Government's commitment to a
continuing examination of its involvement in commercial
activities is appropriate.

5. A number of roles for the Government vis a vis
business activities were identified to the Committee. They
include:

° providing services that are not available from the
private sector;

. fostering emerging markets, but withdrawing from
them as the private sector develops sufficiently to
compete;

. facilitating the private sector's work through joint
ventures, export enhancement and technology trans-
fer;

. monitoring and regulating; and

. having in place appropriate policies for Australian

businesses to flourish.

PUBLIC BUSINESS IN THE PUBLIC INTEREST

6. To carry out these tasks, the Government requires
access to well honed expertise which, in many cases, is best
maintained by ongoing involvement in business. While some of
the necessary expertise may be available from private sector
consultants, this may not always be so. In addition, it is
necessary to have sufficient skilled people in-house to monitor
the quality of the work carried out by consultants, assess its
significance and ensure a degree of consistency in the approach
taken by the Government.

7. The Committee accepts the argument that it is
appropriate for the Government to be involved in commercial
activities for purposes such as those listed above, It is clear,
however, that the judgement of precisely how involved the
Government should be is difficult and is subject to change over
time, Furthermore, these judgements should only be made on
a case by case basis.

Accountability

8. It was realised from the outset that the greater
freedom given to commercialised entities compared with
departments of state would need to be balanced by appropriate
accountability arrangements. Recent developments have seen
the promulgation of new accountability and ministerial over-
sight arrangements for GBEs and the introduction of legisla-
tion that will tighten the accountability regime applying to
them. The Committee has recommended that further measures
should be instituted, including amendments to the annual
reporting guidelines for GBEs. In the case of monopolies,
whether they are GBEs or business units in departments of
state with tied customers, an extensive system of consultation
with customers is needed.

Non-Commercial Activities

9. One of the important factors contributing to the
success of government businesses is a single-minded focus on
commercial activity. This is achieved by removing from
commercialised agencies any responsibility for regulation or
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providing policy advice. If these responsibilities are not
removed, the businesses may face a conflict of interest. While
the principle of separation of conflicting functions is widely
recognised, it has not been adequately effected in all cases. As
a result, problems have arisen as, for example, with the Civil
Aviation Authority, and it is possible that others may arise.

10. In the case of social welfare programs that were
previously delivered by the predecessors of commercialised
agencies, the agencies continue to provide them under the
system of community service obligations (CSOs). This entails
the precise definition of the services required and the methods
for costing and funding them. Where costing CSOs is difficult,
funding by cross subsidy may be preferable to budget funding.
The Committee found that more work was needed to fully
institute this system in some organisations. The Committee
also recommended that there be greater involvement of
community groups in defining and monitoring the delivery of
CS0s. The Auditor-General should also monitor the operation
of the CSO system.

Conclusion

11. The Committee believes that, in general, the introdue-
tion of commercialisation has been executed competently and
the Government's businesses are well run. The one exception
here is that the Department of Finance has been slow to
provide guidance on commercialisation within departments of
state.

12. ‘This summary covers the major concerns identified by
the Inquiry and the Committee's response to them. A more
comprehensive summary of the Report's contents appears in
Chapter 10.

RECOMMENDATIONS

Recommendation 1

The Department of Finance should give priority to the
finalisation and implementation of A Policy Framework for
Commercialisation which was issued as a discussion paper in
1993. (paragraph 2.71)

Recommendation 2

The Department of Finance should expedite the publication of
its proposed practical guide to commercialisation. (paragraph
2.72)

Recommendation 3

The Department of Finance should ensure that the final
versions of A Policy Framework for Commercialisation and the
proposed practical guide to commercialisation include refer-
ences to and advice about the industrial relations issues which
can arise during the commercialisation of government oper-
ations. (paragraph 2.75)

Recommendation 4

The Department of Finance should coordinate a review to
examine all agencies with regulatory and commerecial functions,
with a view to separating these functions. {paragraph 3.26)
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Recommendation b

The Department of Finance, in producing the final versions of
the paper entitled A Policy Framework for Commercialisation
and the proposed practical guide to commercialisation, should
include specific sections on the issue of establishing clear and
non-conflicting objectives for commercialised entities, and
should also provide guidance on how conflicting objectives can
be avoided. (paragraph 3.32)

Recommendation 6

The Department of Administrative Services should examine
the Principles for the Operation of Services to Government
Agencies, in light of its experience with commercialisation
since those guidelines were issued, to ascertain whether these
general principles should be revised. (paragraph 3.41)

Recommendation 7

The Attorney-General's Department should examine whether
clearer separation between the commercial and non-commercial
objectives of the Legal Practice is needed. (paragraph 3.47)

Recommendation 8

The Department of Administrative Services should review the
relevant sections of its draft Guidelines for Business Conduct
with a view to ensuring that all steps have been taken to
minimise the possibility of conflict of interest. (paragraph 3.64)

Recommendation 9

The Department of Administrative Services should appoint an
independent panel comprising representatives from the
Department and relevant industry groups to investigate the
extent to which conflicts of interest exist for its businesses,
and whether the mechanisms established by the Department
of Administrative Services are adequate to resolve any conflicts
that arise. The panel should aim fo recommend measures to
reduce the likelihood of conflict. (paragraph 3.66)
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Recommendation 10

The Government should examine the advisability of creating
an agency separate from the Australian Surveying and Land
Information Group to carry out such functions as providing
advice, coordinating national mapping activities and maintain-
ing the database. This study should be carried out in conjunc-
tion with State and private sector mapping interests. (para-
graph 3.79)

Recommendation 11

In identifying new community service obligations, the Depart-
ment of Finance, in conjunction with relevant government
business enterprises and portfolio departments, should:

(a) seek and consider input from relevant community
groups and interested parties; and

(h) analyse the proposed new community service obliga-
tions in the light of the Government's broad social

justice policy objectives. (paragraph 4.17)

Recommendation 12

The Department of Finance should coordinate a review of all
activities by commercialised entities which appear to be
‘implicit' community service obligations. The review should
make explicit the exact nature of any such community service
obligations and recommend how they should be costed and
funded. (paragraph 4.25)

Recommendation 13

Before the future of the airports currently operated by the
Federal Airports Corporation is settled, the Departments of
Transport and Finance should:

(a) identify and assess any 'implicit' community service
obligations in the operations of the airports; and
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(b) agree on appropriate methods for the future delivery
and funding of the community service obligations.
(paragraph 4.27)

Recommendation 14

Before any government business enterprise is privatised, the
Department of Finance and relevant portfolio departments
should review the community service obligations, both explicit
and implicit, delivered by the government business enterprise
and determine:

(a) whether the community service obligations should be
provided after privatisation; and, if so

(b) how they will be delivered and funded. (paragraph
4.29)

Recommendation 15

Each relevant department should review the public
information prepared by government business enterprises
within its portfolio about the nature of the goods and services
produced by those businesses. The review should consider
whether:

(a) theinformation is clear about the standards to which
the goods and services will be produced;

(b) the information is clear about the nature of any
community service obligations and the standards to
which such obligations will be produced or provided;
and

() the information is available on request and widely
disseminated. (paragraph 4.51)
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Recommendation 16

The Department of Finance should revise:

(a) theannual reportingrequirements relating to depart-
ments to require them to include in their annual
reports, details about their performance in delivering
any community service obligations required of any of
their business units; and

(b) the annual reporting requirements relating to
government business enterprises to require them to
include in their annual reports, details about their
performance in delivering any community service
obligations required of them. (paragraph 4.56)

Recommendation 17

Each relevant department, in conjunction with government
business enterprises within its portfolio and the Department
of Finance, should:

(a) review the community service obligations currently
delivered by its government business enterprises and
business units to consider the impact of the
community service obligations on the Government's
broader social justice policy;

(b) seek and consider input from relevant community
groups and interested parties;

(c) repert the findings of the reviews to Parliament; and
(d) repeat the review periodically. (paragraph 4.62)

Recommendation 18

The Department of Finance should consider whether to
recommend amending the Auditor-General Bill 1994 to allow
the Auditor-General to conduct performance audits of the
community service obligations of government business enter-

prises. (paragraph 4.67)
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Recommendation 19

When introducing commercialisation, the Government should:

(a) in consultation with interested parties, examine
carefully whether the former public interest activities
of commercialising agencies should continue; and

(b) make appropriate alternative arrangements when it
decides to continue an activity in the public interest.

(paragraph 5.13)

Recommendation 20

The Government should:

(a) urge its businesses to give careful consideration to
the long term advantages of supporting Australian
industry;

(b) extend to all government businesses its request that,

if appropriate, they develop and implement
Australian industry development plans; and

(©) reiterate its request to government business enter-
prises that they develop and implement Australian
industry development plans. (paragraph 5.24)

Recommendation 21

The Department of Finance should coordinate a review of the
costing and pricing techniques used by government businesses
with a view to providing comprehensive guidance on best
practice in the costing and pricing of government produced
goods and services. (paragraph 6.35)

Recommendation 22

All departments of state which operate business units should,
on a regular basis, submit the business plans of those business
units or other commercial activities to the Department of
Finance for comment. (paragraph 6.84)
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Recommendation 23

The Department of Finance should:

(@ consult widely in revising the annual reporting
guidelines relating to government business enterpris-
es;

(b) ensure that the new guidelines are consistent with
the provisions of the new Commonwealth authorities

and companies legislation, when enacted; and

() issue the new guidelines as soon as possible. (para-
graph 7.60)

Recommendation 24

The Department of Finance should:

(a) constantly monitor the operation of the Accountabili-
ty and Ministerial Oversight Arrangements for
Commonwealth Government Business Enterprises,
and

(b) formally review the operation of the Arrangements at
least every four years. (paragraph 7.93)

Recommendation 25

The Departments of Transport and Finance should establish
a regulatory regime to ensure that the new owners and
operators of airports operated at present by the Federal
Airports Corporation are required under the conditions of their
leases to run these airports in a manner that is transparent,
responsive and reasonable. (paragraph 7.123)
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Recommendation 26

Pending the implementation of the National Competition
Policy, the Department of Finance should coordinate a review
of all government businesses to ensure that they are operating
in a manner consistent with the competition. principles adopted
by intergovernmental agreement between the States and the
Commonwealth. (paragraph 8.16)

Recommendation 27

All departments which operate business units should review
the operational environment of their business units, in
conjunction with the Department of Finance, to ensure that
competitive meutrality is established as rapidly as possible.
(paragraph 8.26)

Recommendation 28

The Government should request the Prices Surveillance
Authority or its successor to inquire into any business unit
that is the subject of intense criticism in relation to its pricing
practices. (paragraph 8.52)

Recommendation 29

Agencies, which have made or are in the process of making the
transition to commercialised operations, and their portfolio
departments should:

(a) study the impact of staff reductions on the skills and
experience profiles of these agencies;

(b)  assess the appropriateness of the profiles; and

{¢) develop strategies to rectify any human resource
deficiencies identified. (paragraph 9.42)
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Recommendsation 30

The Department of Finance should include in its guidance on
pricing by government businesses information on best practice
for managing redundancy costs. (paragraph 9.88)

Recommendation 31

The Department of Industrial Relations should ensure that the
experience of public sector enterprises, which have successfully
managed the staffing aspects of the transition to commercial
operations, is made available to all other Commonwealth
organisations affected by staff reductions. (paragraph 9.91)

Recommendation 32

The Department of Finance, in conjunction with relevant
portfolio departments, should review the operations of all
business units within departments with a view to determining
whether the business units would operate more efficiently and
effectively as corporations. (paragraph 10.32)

Recommendation 33

When reviewing business units in the Department of Adminis-
trative Services, the Departments of Finance and Adminis-
trative Services should consider whether there is a public
interest in these businesses being carried out by government
owned businesses. (paragraph 10.46)



INTRODUGTION

What is Commercialisation?

11 In a discussion paper on commercialisation, the
Department of Finance (Finance) commented that 'there does
not seem to be a precise and universally accepted definition of
commercialisation in the public sector'.! However, the term is
widely used to describe what happens when governments
decide to allow their agencies to charge the public (or other
agencies and entities) for the goods and services they produce,
and to adopt, to varying degrees, other features of the commer-
cial environment. Commercialisation includes a wide range of
circumstances from minor user charging to fully commercial-
ised activities within departments of state. The term also
sometimes covers fully corporatised entities such as
government business enterprises (GBEs).?

1.2 Typically, some, if not all, of the following private
sector management practices can be found in commercialised
public sector agencies:

. competition with private enterprise to supply the
agency's traditional clients;
. charging for all services with the objective of at least

recovering costs and, in some cases, making a financ-
ial return to the Government;

. powers to reinvest or retain a proportion of any
profits earned;

. recording costs and revenues on an accrual account-
ing basis;

. receiving government funding for those services that

are deemed to be in the public interest; and

1 Finance, A Policy Fr k for C ialisation, August 1993, p. 1.

2 Finance, Submission, p. 31423 (Vol. 4 of Submiasions).
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. establishing management structures and planning
mechanisms typical of the private sector, such as
boards, strategic plans and business plans.®

13  As with the term, commercialisation, there is no one
definition of corporatisation.? However, corporatisation is
usually understood as referring to full commercialisation - that
is, the introduction of both organisational and legal changes to
an agency. Corporatised agencies are legal entities distinct
from their owners, whereas other commercialised agencies
remain as elements within departments of state. Corporatised
agencies are either incorporated under Corporations Law (for
example Telstra Corporation Ltd, which trades as Telecom
Australia), or established as separate entities by enabling
legislation, (for example the Federal Airports Corporation
(FAC), which was established by the Federal Airports
Corporation Act 1986,

14  Animportantfeature of these incorporated companies
and corporatised statutory authorities, when they are com-
pared with their departmental predecessors, is the replacement
of extensive control by the Government with a more arm's
length arrangement comprising:

. aboard of directors and management team that takes
full responsibility for the operations of the business;
and

. accountability mechanisms commensurate with the

independence given to the board and management by
corporatisation.’

The Government removes itself from the day to day operation
of the business and acts more as a shareholder providing
strategic directions to the business.

3 Australian National Audit Office, Submizsion, pp. $296-7 (Vol. 1 of Submigsions);
DAS, Submission, p. $335 (Vol. 1 of Submissions); Finance, A Policy Framework for
C inlisation: Issuee for Di ion, August 1993, p. 2.

4  Public Bodies Review C: ittee of the Parli t of Victoria, Di; ion Paper on
Corporatisation, October, 1991, p. 6.

5  Administrative Review Council, Administrative Reviow of Gov nt Businesg
Enterprises: Discussion Paper, pp. 6-T; Public Bodies Review Committee of the
Pacliament of Victoria, op. cit., pp. 64-5.
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15  Commercialisation is an evolving area of activity in
which the central concern of government is to put into place
arrangements that will put pressure on managers to produce
goods and services as efficiently as possible. The absence of
precise definitions of commereialisation and corporatisation is
less important than the focus on efficiency which is at the core
of these concepts.

Commercialisation in the Australian
Public Sector

16 Commereialisation is not new to the Australian public
sector. Its history extends over one hundred years from the
formation of public sector trading enterprises to run the
railways of Victoria and New South Wales. Banking, tele-
graphic services and the postal service were subsequently
added to the commercial operations of the Commonwealth
Government and, more recently, the Government's commercial
activities have been further extended.

17 The recent extension of commercialisation has
occurred in the context of broader changes in public sector
management which are designed to increase the efficiency and
effectiveness with which resources are used. Commercialisation
and corporatisation complemented other public sector reforms
such as the Financial Management Improvement Program
which was launched in 1984 with the objectives of:

. developing budgetary and regulatory processes which
encourage efficient and effective management practic-
es in departments;

. promoting techniques and systems that focus atten-
tion on results;
. improving administrative practices so that public

servants are more aware of resources costs and have
incentives to manage them well; and

. enhancing public accountability and parliamentary
scrutiny by clarifying objectives, setting targets and
evaluating performance.®

6  Finance, Submission, pp. S1424-5 (Vol. 4 of Submissions).
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The Australian National Audit Office has drawn attention to
another key element of the reform program - the management,
rather than avoidance, of risk.”

Benefits of Commercialisation

1.8 The proponents of commercialisation claim that it
provides greater incentives to manage costs and improve the
quality of the goods and services provided. Faced with charges
for goods and services, users and suppliers become more aware
of costs and of the need to allocate resources efficiently. As
Finance pointed out:

Users are more likely to ensure that their demand for
services is appropriate to their needs when they expect to
pay for what they consume, and suppliers are more likely
to provide the right level and quality of services when they
are aware of the preferences of consumers.®

19 It is also argued that commercialisation:

. makes the assessment of performance easier than in
traditional public sector programs because, through
the medium of charging, costs are explicit and client
response obvious; and

. focuses the attention of decision makers on the public
interest components of service delivery through the
need to fund them from budget appropriations.?

110 In addition to these general advantages, the
corporatisation of government businesses is said to generate
further efficiencies in management. By conferring a greater
degree of operational independence on GBE boards and
management, and by clearly defining financial and other
objectives, GBEs are able to operate in a more focussed, cost
effective and competitive fashion.

7  Australian National Audit Office, Submission, p. 8296 (Vol. 1 of Submissions).
8 Finance, Submission, p. 31426 (Vol. 4 of Submissions).

9  ibid,, loc. cit.
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111 As the Industry Commission has commented, the
performance of GBEs is of particular importance to Australia's
economic well being.

Poor performance by these enterprises has significant
implications for the competitiveness of Australian industry
and calls on taxpayers' resources. Governments may need
to increase taxes or reduce their spending in other areas in
order to underwrite loss-making public enterprises. Alterna-
tively, if the costs of public enterprises are higher than
necessary, user industries pay higher prices and will be
disadvantaged in competing with overseas suppliers, They
will also find it more difficult to compete for labour and
capital resources with other domestic industries ...

Governments have recognised that economic efficiency and
the international competitiveness of Australian industries
can be considerably enhanced by improving the perform-
ance of public enterprises.’

Background to the Inquiry
Initial Background

172 In June 1993 the Committee decided to carry out an
inquiry into the commercialisation of public sector operations.
A number of factors contributed to the Committee's decision.
First, the Committee was aware of a number of efficiency audit
reports from the Auditor-General which raised concerns about
the operation of business units in departments of state.
Specifically the Auditor-General referred to issues such as
conflicts of interest, the handling of regulatory and policy
functions, constitutional limitations on government businesses,
and financial management.!!

10 Industry Commission, Submission, pp. $1891-2 (Vol. 5 of Submissions).

11 Auditor-General, Efficiency Audit, An Audit Commentary on Aspects of Commerciali-
sation in the Department of Administrative Services, Audit Report No. 16, 1992-93,
AGPS, Canberra, 1992; Project Audit, Department of Administrative Services, Conflict
of Interest: A Matter of Principle, Audit Report No. 43, 1891-92, AGPS, Canberra,
1992; Efficiency Audit, A ipt: C ialization of the C ith Reporting
Servics, Audit Report No. 6, 1992-93, AGPS, Canberra, 1992; Efficiency Audit,
Department of Primary Industriee and Energy, Australian Quarantine Inspection
Service, Quarantine Division, Audit Report No. 35, 1991-92, AGPS, Canberra, 1992,
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113 Secondly, nearly seven years had elapsed since the
Government had established its policy framework for GBEs.
The Committee considered that sufficient time had elapsed to
justify a comprehensive external review of the framework, The
Committee was also aware of concerns within the community
about the operation of particular GBEs - namely the FAC and
the Civil Aviation Authority (CAA).

114 Accordingly, the Committee established broad terms
of reference which focused on the efficiency and effectiveness
of all Government businesses, and on the appropriateness of
their accountability requirements. The terms of reference made
particular mention of the Department of Administrative
Services, because of that Department's experience in operating
business units, and of the FAC and the CAA, because of the
concerns about their operations. The general aim of the
Committee's Inquiry was to assess the extent of any problems
which had emerged and to suggest improvements to the
operation of the Government's businesses.

1.15 The Inquiry has been restricted to the operation of
the business units in departments, and GBEs. Evidence has
not been taken on commercial activities such as contracting
out and the sale of expertise by departments. T'o have included
these matters in the Inquiry would have stretched the
Committee's resources and capacity to report in a timely
manner.

Subsequent Developments

116 There were several developments during the course
of the Inquiry which caused the Committee to reassess the
scope of it activities.

117 The first was that, not long after the Inquiry was an-
nounced, the Government issued revised arrangements for
GBE accountability and ministerial oversight. In broad terms,
the new arrangements strengthened the accountability
requirements for GBEs and increased the oversight to which
GBEs are subject. The Committee considered that, despite the
issuing of new oversight and accountability requirements, it
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was appropriate to continue with a review from a parliamen-
tary perspective on the operating environment for GBEs.
Furthermore, it was evident that there was considerable public
concern about the operation of the FAC and the CAA.

118 However, the Committee did decide to change the
scope of the Inquiry in relation to the FAC and the CAA after
a series of decisions and events which changed the circum-
stances of both authorities. The Committee had intended to
examine in detail the operations of both the FAC and the CAA
and report on these examinations as case studies. During the
course of the Inquiry:

. the Government decided to privatise, or lease to
private operators, the airports currently managed by
the FAC, and to restructure the commercial and air
safety functions formerly performed by the CAA; and

. a review of aviation safety was commenced by the
House of Representatives Standing Committee on
Transport, Communications and Infrastructure.

As a consequence, the Committee decided to use the experience
of these authorities as the basis for general comments rather
than specific case studies.

Conduct of the Inquiry

119 The Inquiry received one hundred and eighty-two
submissions, and held 16 public hearings, received 7 private
briefings and made four inspections between October 1993 and
March 1995. Details of the submissions, exhibits, public
hearings, private briefings and inspections are included in
Appendices I to III.

120 Information and opinion were supplied to the Inquiry
by the Government's businesses, their portfolio departments
and the central agencies responsible for the framework within
which they operate. Business competitors, business clients and
the unions also provided the Committee with their views of
both the general operation of the Government's businesses and
the functioning of specific businesses.
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Outline of the Report

121 The chapters which follow consider in detail the
operational framework which has been established for
Commonwealth GBEs and business units (Chapter 2), and
then consider a number of areas where significant problems
remain to be addressed if the Commonwealth's business
activities are to be pursued as efficiently and effectively as
possible. The first of these areas, setting clear objectives for
business, is discussed in Chapter 3. It is essential that the
objectives of commercialised entities are clearly defined. In
some cases, Government agencies have more than one func-
tion; for example, they may be required to undertake a policy
or regulatory role in addition to a commercial one. Different
roles such as these may conflict with one another, a conflict
that can be resolved best by separating responsibility for them.

122 A second topic, community service obligations (CSOs)
is covered in Chapter 4. CSOs are a mechanism set up to
enable government businesses to deliver a social welfare
function without compromising their commercial operation.
Under this system, businesses receive payment from the
Budget or are permitted to reduce their target rate of return.
This allows them to provide services at less than cost to the
public. Australia Post's letter post and the provision of pay
phones and phones to homes throughout Australia are
examples of CSOs.

123 Chapter 5 considers two matters relating to the
public interest. The first is whether commercially oriented
government agencies can be expected to behave ethically. The
second topic is the need to consider carefully how the non-
commercial functions of commercialising agencies should be
handled. Should these functions, which include policy advice
and regulation, be retained in the portfolio or dropped alto-
gether as a Government responsibility?

124 The financial arrangements for GBEs and business
units are described in Chapter 6. The chapter deals with asset
valuation, target rates of return, dividends, and capital
structure. It also discusses one of the more controversial
aspects of government business operation, pricing policies.
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1.25 A discussion on accountability follows in Chapter 7.
This chapter deals with the traditional accountability measures
that apply to public sector bodies, and explores impediments
to accountability to the Parliament. It also explores an idea
proposed by the clients of monopoly government businesses,
that of accountability to the customer. This entails the
monopoly consulting about actions planned and supplying
information to the customers so that they can judge the
reasonableness of the monopoly's behaviour.

126 Recent developments in the establishment of a
national policy on business competition are discussed in
Chapter 8. It also considers the question of how far, if at all,
government businesses are advantaged or disadvantaged in
competing with the private sector.

1.27 As sections of former departments of state have been
commercialised, considerable changes have been experienced by
their staff. These include the need to learn new, commercial
skills, the loss of other skills from businesses, and redundancy
and retrenchment. Chapter 9 covers these topics.

128 The final chapter in the Report draws together the
Committee's key findings and makes some general comments
about the past experience and future directions in the commer-
cialisation of GBEs and business units. It addresses the
Committee's terms of reference in considering the efficiency,
effectiveness and appropriateness of commercialisation and
corporatisation. It also considers the extent to which the
Government should be involved in commercial activity, and the
role played by Finance.



FRAMEWORK FOR
COMMERCIALISATION OF
COMMONWEALTH GOVERNMENT
BUSINESSES

Introduction

21  Inthischapter the Committee describes and discusses
the framework that the Commonwealth Government has
established for the commercial operation of its business
undertakings, The chapter begins by describing the various
elements of the legal and administrative framework. This leads
to a discussion of the Government's approach to commer-
cialisation and a general description of the organisational form
of the agencies involved in commercial activities. The chapter
then focuses on some of the details of the operational frame-
works for government business enterprises (GBEs) and
business units in departments of state. Next, the role of the
central coordinating agencies and the various portfolio
departments in guiding and overseeing the operation of
commercial entities is considered. The chapter concludes with
a discussion of the legal and constitutional environment in
which the Commonwealth's commercial entities operate.

Key Elements of the Framework

22 A key element in the Government's operational
framework for its GBEs is the Accountability and Ministerial
Oversight Arrangements for Commonwealth Government
Business FEnterprises, which were agreed to by the
Government in May 1993 and distributed to all GBEs in June
1993.

28  The framework for business activities within depart-
ments of state is still being developed. A discussion paper
entitled, A Policy Framework for Commercialisation: Issues for
Discussion, was released by the Department of Finance
(Finance) in October 1993. It covers the more complex
commercial activities undertaken by departments. A further
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key document for these departmental activities will be the
practical guide to commercialisation, which Finance is prepar-
ing in consultation with a number of agencies.

24  The principles underpinning the general arrange-
ments for GBEs and business units are, where necessary,
specified and supplemented in memoranda of understanding,
articles of association or enabling legislation for each individ-
ual business entity. In the absence of general guidance, some
of the portfolio departments which operate business units have
developed specific management frameworks for their own
business units. The accountability framework established by
the Department of Administrative Services (DAS) is one such
example.

25 The Government has recently moved to draw
together the reporting and accountability requirements for all
Government entities into one core set of requirements to be
specified in new legislation. The Commonwealth Authorities
and Companies (CAC) Bill will apply to all authorities and
companies, including GBEs. Business units will be governed by
the general requirements applying to departments of state,
which will be laid down in the Financial Management and
Accountability Bill. Both bills are currently before the
Parliament and have been the subject of a separate report from
the Joint Committee of Public Accounts.!

26 Various elements of the framework are described
further in this chapter and referred to throughout the Report.

The Commonwealth Government's
Approach to Commercialisation

2.7 One of the key agencies responsible for developing
policy in relation to commercialisation in Commonwealth
agencies is the Department of Finance. In evidence to the
Committee, the Secretary of Finance explained his

1 Joint Committee of Public Accounts, An Advisory Report on the Financial Manage-
ment and Accountability Bill 1994, the Commonwealth Authorities and Companies Bill
1994 and the Auditor-General Bill 1994, and on a Proposal to Establish an Audit
Committee of Parliament, Report 331, AGPS, Canberra, September 1994.

11
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Department's overall view of commercialisation in the follow-
ing terms:

Finance sees commercialisation as a way of making avail-
able to public sector managers a range of techniques and
approaches that can be employed to improve the way in
which some of the outputs which are required by
government can be delivered. We see room for a variety of
approaches to commercialisation, so long as they are
consistent with an underlying accountability framework.?

28 At a later hearing, he expanded on the principles

which he believed should influence the evolution of commercia-
lisation policy.

The first [principle] is that commercialisation is not an end
in itself. Improved performance is the objective. By em-
powering clients and creating incentives for suppliers to
manage costs and deliver a quality service, commerciali-
sation can generate efficiency gains from improved resource
allocation and better value for money. ...

The second of these principles is that our approach to
commercialisation must be pragmatic. ... The commerciali-
sation framework has got to be sufficiently flexible to allow
tailoring to the specific needs of this vastly different group
of [commercialised] activities.

The third is that commercialisation does not imply judg-
ments of itself about the most appropriate organisational
form for an activity. ... Nor does commercialisation necessa-
rily represent the first step in an inevitable evolution to
corporatisation or privatisation.

The fourth principle is that accountability arrangements
need to have regard to the scale and the nature of the
commercialised activities themselves.®

2

3

Finance, Transcript, p. 49, (Canberra 8 November 1993).

Finance, Transcript, pp. 2387-8 (Canberra, 17 October 1994).
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29 The pragmatism embodied in the second principle
implies that, as circumstances change over time, adjustment
and modification of the arrangements should be made in
response to such factors as developing business opportunities,
changes in the market demand for services, or new priorities
in government.* Furthermore, this principle allows the
Government the capacity to consider from time to time how
appropriate it is for it to continue to be involved in each of its
business undertakings. As the Chairman of the Industry
Commission pointed out to the Committee:

In our inquiry program we are continually being confronted
with some very difficult questions like: why is government
in this particular business at this time? It may have been
quite appropriate for them to be in that particular business
10, 20, 30 years ago ... re-evaluation should be continuous;
it should go on all the time.’

Forms of Commercialisation

Overview
210 In its submission, Finance noted that:

There is a considerable diversity in the nature of commer-
cialised activities within the Commonwealth public sector
and in the ways in which they are provided. ... commercial-
ised activities can be located on a continuum ranging from
partial cost recovery‘and minor user charging at one end to
the fully commercialised activities of agencies and entities

at the other’

4 Finance, A Policy Framework for Commercialisation: Issues for Di ion, August
1993, p. 23.

5 Industry Commission, Transcript, p. 731 (Canberra, 4 February 1994).

6 Finance, Submission, p. $1427, (Vol. 4 of Submissions).

13
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211 Figure 2.1 illustrates the range of funding mecha-
nisms and organisational arrangements which are used to
deliver commercialised activities in the Commonwealth public
sector. It shows that commercialised activities in the
Commonwealth sphere can be provided by departments of
state, statutory authorities, companies and other corporate
forms. While in many cases commercialised services are
provided by an agency or entity as a whole, they are sometimes
provided from a discrete or identifiable business unit within
the agency on the basis of separate accounting arrangements.

212 As shown in the Figure, commercialised activities
can be funded through:

. normal parliamentary appropriations in the Budget,
including appropriations in accordance with section
35 of the Audit Act (which enables receipts to be re-
appropriated and spent by the agency);

. Group 2 Trust Accounts,’ as is the case with the
business units within DAS; and
° entities operating outside the Commonwealth Public

Account, for example incorporated companies, such
as Qantas, and statutory corporations.

213 As Finance explained in its submission:

The variety of arrangements shown in the diagram reflects
the diverse nature of the goods and services produced by
government, the different markets in which they are
provided and the circumstances of each agency when it
begins the process of commercialisation?

7 Group 2 Trust Accounts are working accounts covering certain factories, stores and
services and are established by the Minister for Finance under section 624 of the
Audit Act 1901. Money standing to the credit of a trust account may be spent only for
the purposes of the account or may be invested by the Minister or his or her delegate

(Finance, Ct ealth Fil in] M: ¢ Handbook, AGPS, Canberra, 1992,
pp. 37, 51).

8  Finance, Submission, p. $1427 (Vol. 4 of Submissions).
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214 In summary, there are four major forms of commer-
cialised operations, as Figure 2.1 suggests:

. Minor cost recovery and simple user charging. These
arrangements involve the collection from clients of at
least part of the cost of providing particular goods or
services.

. More compiex forms of user charging. Examples of
these are the arrangements whereby the Australian
National Audit Office (ANAO) charges departments
the full cost of financial statement audits, and the
Australian Bureau of Statistics charges at commercial
rates for customised products from its databases. A
more developed form of user charging is employed by
the Australian Quarantine and Inspection Service
(AQIS), which has introduced both full cost charging
of external clients and the use of a new financial and
operational framework.

. Business units established in departments of state.
Although these enterprises operate within a depart-
mental structure, they have management and oper-
ational systems more typically found in a business,
and have a commercial approach to pricing and
customer service. The most developed business units
have been established in DAS.

° GBEs. These enterprises are separate Commonwealth
legal entities operating in the open market and
earning a commercial rate of return. They can be

public companies or statutory corpora-
tions/authorities.’

215 In its 1993 discussion paper 4 Policy Framework for
Commercialisation, Finance described the major considerations
in choosing an appropriate form of organisational and funding
arrangements as including:

the extent to which Ministers wish, for public policy
purposes, to become involved in operational decisions
associated with the commercialised activity

9 Finance, Submission, pp. 81427, $1429 (Vol. 4 of Submissions)
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the form that accountability to Ministers and the
Parliament should take

the degree of risk associated with the commercialised
activities

the extent to which the commercialised activities are
likely to make calls on the Budget in terms of
community service obligations, non-commercial
services for the Government, or operational subsidies

the extent to which the services are contestable or
provided in a competitive market.!°

A further factor is the Government's needs as an owner and
purchaser of the services supplied by commercialised agen-

cies.!!

Business Units in Departments of State

216 Fully developed business units are stand alone
entities within a departmental structure which have a business
oriented philosophy. They operate on separate accounts (Group
2 Trust Accounts) and are expected to keep these accounts in
accordance with commercial practice, using accrual-based
accounting and information systems. The creation of business
units generally implies considerably more change to traditiona.ll
public sector ways of providing goods and services than is
involved in simple user charging or cost recovery.

217 Business units exist in nine departments, as shown
in Appendix IV. Five of these departments provided
information about their business units to the Inquiry; they are
DAS, the Attorney-General's Department (Attorney-General's),
the Department of Defence, the Department of Primary
Industries and Energy (DPIE) and the Department of Human
Services and Health. Evidence from DAS, Attorney-General's

10 Finance, A Policy Framework for C ialisation: Issues for Di jon, August
1993, p. 23.

11 Finance, Submisgion, p. 81440 (Vol. 4 of Submiasions).
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and DPIE has been drawn on extensively in producing this
Report. The business units in these three departments are
described briefly below.

218 As mentioned earlier, business units are most highly
developed in DAS which, with its predecessor agencies, has
been engaged in providing goods and services to other
Commonwealth organisations for many years. Between 1988
and 1991, DAS converted the greater part of its service
operations from budget funded divisions to business units. DAS
now operates 14 business units, including Australian Construe-
tion Services, the Australian Surveying and Land Information
Group, COMCAR, and DASFLEET. A complete list of DAS
business units and a description cf their activities is at
Appendix V.

219 TheDAS business units provide services primarily for
other Commonwealth agencies and entities, but have some
clients outside the public sector. The most fully commercialised
of the units have a notional capital structure, charge at market
rates and are required to compete for business. Each business
has an advisory board comprising internal and external
representatives, and produces an annual business plan.?

220 In its submission, DAS commented that:

Commerecialisation of department of state functions at least
to the degree it has occurred in DAS, is relatively unusual
as the scope for extensive commercial practices within a
department of state is fairly limited in many of the core
areas of public administration. However, the common
services provided by the DAS businesses are generally
amenable to supply under compstitive, self-funding condi-
tions, allowing market forces to be used to achieve signifi-
cant gains.’®

12 DAS, Submission, p, 82320, (Vol. 7 of Submissions).

13 DAS, Submission, p. $337 (Vol. 1 of Submissions).
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221 The Attorney-General's Department includes three

businesses which operate either fully or partially on a commer-
cial basis within the departmental structure. The business
units are:

. the Australian Protective Service, which provides
protective security services in areas of special import-
ance or sensitivity such as diplomatic protection and
counter-terrorism response at certain airports;

. AUSCRIPT, which was formerly the Commonwealth
Reporting Service and which provides reporting and
transcription services to the courts, and to tribunals
and inquiries; and

. the Legal Practice, which provides legal services to
the Commonwealth and is the newest of the Attor-
ney-General's business units.

222 Both AUSCRIPT and the Australian Protective
Service run fully commercialised operations, with minimal
budget funding. While the Protective Service has a number of
tied clients, AUSCRIPT does not. Additional funding is
provided to AUSCRIPT for undertaking community service
obligations (CSOs), such as public address systems in court
buildings and maintaining the infrastructure for the recording
of proceedings. The Legal Practice commenced a user pays
regime in July 1992 for many of the legal services it provides
to budget-dependent Commonwealth agencies. From July 1995,
clients will be free to choose other legal services with certain
exceptions. Group 2 Trust Accounts have been established for
each of the Attorney-General's business units.*

2.23 Although the Department of Primary Industries and
Energy is essentially a policy department, a number of its
operational units are dedicated to service delivery. One of the
major units, AQIS, moved towards full recovery of user-attribu-
table costs in the 1993-94 financial year.

14 Attorney-General's, Submission, pp. 81142-7 (Vol. 3 of Submissions).
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Government Business Enterprises

224 At present there are 19 solely owned GBEs in the
Commonwealth public sector, and one GBE which the
Commonwealth jointly owns with some State governments.
They are listed in Appendix V1. Four of the GBEs have been
partly privatised: the Australian Technology Group, the
Australian Industry Development Corporation (AIDC), the
Commonwealth Bank and Qantas. The Government has
announced its intention to sell its interest in some of the above
GBEs, as well as Aerospace Technologies of Australia Ltd,
AIDC, Qantas, and ANL Ltd.?® It is expected that the air-
ports owned by the Federal Airports Corporation (FAC) will be
leased.

225 The key characteristics common to all GBEs is that
each has a separate legal existence from the Commonwealth
and its own board of management. However, as Finance
indicated in its submission to the Committee, GBEs differ from
one another in some important respects. For example:

. most GBEs are expected to earn a commercial return,
although some (such as the Snowy Mountains Hydro-
electric Authority) are currently constrained from
earning a commercial return by legislation or by
legally binding agreements;

° some GBEs are statutory authorities with their own
enabling legislation (such as the Civil Aviation
Authority - CAA - and the FAC) and some are com-
panies incorporated under the Corporations Law
(such as Telstra Corporation Ltd);

. some GBEs provide services in monopoly markets
while others operate mainly in competitive markets;
and

. most GBEs are fully owned by the Commonwealth,
the main exceptions being Qantas and the
Commonwealth Bank of Australia.’®

15 The Government is also in the process of winding down the Pipeline Authority.

16 Finance, Submission, pp. 81429-30 (Vol. 4 of Submissions).

226 The Government's GBE reforms are viewed by
Finance as 'steps towards creating an environment which
enables GBEs to operate more efficiently and provide improved
levels of service while increasing their accountability to the
Government for performance'.!” An important element of
GBE reform policy since 1987 has involved clarifying the
responsibilities of the relevant portfolio Minister, GBE boards

and GBE management. The fundamental principle is that:

Ministers responsible for the oversight of GBEs exercise
strategic control consistent with their accountability to the
Parliament and the public, while Boards develop business
strategies and handle day-to-day management.'®

227 This principle is incorporated in the enabling
legislation of a number of GBEs. In addition, special accounta-
bility and ministerial oversight arrangements for
Commonwealth GBEs were promulgated by the Minister for
Finance in October 1987 in a document entitled Policy Guide-
lines for Commonwealth Statutory Authorities and
Government Business Enterprises. These guidelines were
developed further in the 1993 statement Accountability and
Ministerial Oversight Arrangements for Commonwealth
Government Business Enterprises.®

228 The Accountability and Ministerial Oversight
Arrangements elaborate the division of responsibilities between
Ministers and boards and provide other guidance on the
expected mode of operation of GBEs. The main features of
these arrangements are that:

. Ministers set a clear mandate and objectives for each
GBE, influence strategic directions proposed by
boards, agree financial targets and dividend policy
and approve borrowing limits, subject to Loan
Council processes;

17 ibid,, p. 51429,

18 Department of Transport and Communications, Submission, p. $1842 (Vol. § of
Submissions).

19 The Arrangements are reproduced in Appendix VII of this Report.
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. boards contain an appropriate balance of people with
relevant expertise and sound business acumen;
. boards are clearly responsible and accountable for the

performance of the GBE and are given the necessary
freedom to develop strategies and to direct the
management of the enterprise;

. boards repert regularly to Ministers on strategic
plans for meeting the GBE's objectives and perform-
ance targets;

. Ministers initiate quick remedial action if appropri-
ate;
. Responsible Ministers consult with the Minister for

Finance on all major matters and ensure that the
Prime Minister and the Treasurer receive relevant
information; and

. the Minister for Finance, after consultation with the
relevant portfolio minister, has the authority to
request financial information directly from GBEs?

229 The most significant change between the original
1987 policy guidelines and the 1993 Accountability and
Ministerial Oversight Arrangements is the strengthening of
the role of the Minister for Finance. Under the current
arrangements the relevant portfolio Minister is required to
consult with the Minister for Finance on all major matters
affecting a GBE. As well, the Minister for Finance may, after
consulting the responsible Minister, request financial
information direct from that GBE.

230 The Accountability and Ministerial Oversight
Arrangements are not designed to apply to partially privatised
GBEs and business entities that are jointly owned by the
Commonwealth and States, and some of the provisions are
inappropriate for such circumstances, Finance has advised
that, 'the Government has yet to finalise its consideration of
the application of the GBE accountability arrangements to

20 Finance, A tability and Ministerial Oversight Arrang ¢3 for C: wealth
Government Business Enterprises, May 1993, p. 1.
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partially privatised and jointly owned GBEs'?' At present,
each of these GBEs operates under its own accountability
regime. This matter is discussed further in Chapter 6.

231 Ipcluded in these requirements will be a description
of the standards of conduct expected of executive officers in
Commonwealth authorities and companies, and a statement of
the penalties associated with breaches of the standards.

The Central Coordinating Agencies

2.32 The commercialisation of public sector operations has
been overseen by the central agencies within the
Commonwealth public service. Chief among these agencies is
Finance; the others are the Department of the Treasury
(Treasury), the ANAQ, the Department of Industrial Relations
(Industrial Relations) and the Public Service Commission
(PSC).

The Department of Finance

2.33 Atapublic hearing before the Committee, Finance ex-
plained that although it had a major role in the public sector
reform process and was a contributor to the commercialisation
agenda, the responsibility for implementing the process has
rested with the portfolio Ministers. The Secretary told the
Committee about its approach in these terms:

We certainly sought to share best practice and to develop
those parts of the system that we controlled directly, to
maximise the opportunities and incentives that were
available for agencies. This is one of those things that
evolved. ... I cannot claim that there was a master plan
from day one. ... As it became clear that the system was
capable of adjusting, more adjustment was attempted and
the management of the transition was something that was
important for achieving the result.*

21 Finance, Submission, p. $2267 (Vol. 7 of Submissions).

22 TFinance, Transcript, p. 54 (Canberra 8 November 1993).
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234 TFinance expects that the practice of commerciali-
sation will continue to evolve as a result of experience gained
by public sector agencies and the Government's recognition of
the validity of different models of commercialisation. As part
of the process of guiding commerecialisation, Finance will need
to review periodically the guidance that it provides.

The Treasury

235 In an initial response to the Committee's invitation
to make a submission to the Inquiry, Treasury indicated that
it did not consider a submission from that Department to be
appropriate. However, in later correspondence, Treasury did
provide information on a number of specific issues relevant to
the Inquiry. One of these issues related to Treasury's role in
the Government's public sector commercialisation program:

Treasury sees its role in this area as predominantly one of
Ppolicy advice on aspects of economic efficiency, competition
and GBE reform. Treasury is not involved in the day to day
issues of commercialisation or its implementation. This
function is carried out, and has been in the past, by the
Department of Finance and the relevant portfolio Depart-
ments. Nevertheless Treasury has contributed to policy
development of GBE reforms in four broad areas: target
rates of return, competition policy, capital structure reviews
and Loan Council arrangements”

The Australian National Audit Office

236 The Auditor-General and the ANAO are fundamental
to the maintenance of accountability of government officials
and instrumentalities to Parliament. The Audit Act 1901 gives
the Auditor-General responsibility for auditing the financial
statements of Commonwealth departments, statutory
authorities and almost all Commonwealth owned or controlled
companies and statutory marketing authorities. The Audit Act
also authorises the Auditor-General to conduct efficiency

23 The Treasury to Secretary, JCPA, Correspondence, 23 May 1994,
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audits of Commonwealth entities, although in practice he does
not carry them out on GBEs.

237 In June 1994 the Government introduced the
Auditor-General Bill 1994. This Bill proposes to redefine the
Auditor-General's mandate by making the Auditor-General
responsible for auditing the financial accounts of all
Commonwealth entities, and for conducting performance
audits of all Commonwealth entities, other than GBEs. The
legislation proposes that the Auditor-General will only be able
to conduct a performance audit of GBEs at the request of the
Parliament or the responsible Minister. In its Report 331 on
the new financial management and audit legislation the
Committee supported the proposed mandate in relation to
financial statement audits, but recommended that the mandate
in relation to performance audits of GBEs be widened to
include references from an audit committee of Parliament.?

238 As business units have been established, the ANAO
has monitored their success in implementing the systems
needed to support a more commercial manner of operating
than was characteristic of the provision of goods and services
by a department of state. In a series of audit reports tabled in
1992, the Auditor-General contributed to the body of know-
ledge about introducing commercialisation by identifying some
of the difficulties that have been encountered. They included
problems in:

. charging and cost recovery arrangements;

. management information systems;

. debt management;

. outdated Finance Regulations and Directions;

. conflict of interest;

. restrictions imposed by constitutional and legal
considerations; and

. unclear policies.?

24 Joint Committee of Public Accounts, An Advisory Report on the Financial Manage-
ment and Accountability Bill 1994, the Commonwealth Authorities and Companies Bill
1994 and the Auditor-General Bill 1994, and on a Proposal to Establish an Audit
Committee of Parliament, Report 331, AGPS, Canberra, September 1994.

25 The Auditor-General, Financial Statement Audits, Department of Administrative
Services, 1990-91 Fi ial Stat. ts of Busil Units, Audit Report No. 24 1991-
92, AGPS, Canberra, 1992; Efficiency Audit, Department of Primary Industries and
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239 On the basis of his findings, the Auditor-General
propounded a series of key success factors for commerciali-
sation in departments of state. These are:

. identification of the factors likely to work against the
successful move to commercialisation and a timetable
for their resolution;

. early development of an appropriate financial and
administrative framework;
. existence of, or the early capacity to develop, ad-

equate financial and management accounting systems
to identify full costs of operation, and to provide
timely and accurate financial information to manage-
ment and for preparation of full accrual financial
statements;

. employment of commercially experienced key staff,
including managers and accountants, at an early
stage of the process;

. recognition by management that the preparation of
commercial financial statements requires reliable
accounting systems and specialist skills; and

. phased untying of clients to assist business units in
establishing a clientele and adjusting to a regime of
full cost recovery before the full force of competition
is felt.?

These points are explored in more detail in later chapters.

The Public Service Commission

240 In its submission to the Inquiry, the PSC described
its role in the following terms:

Energy, Australian Quarantine Inspection Service, Quarantine Division, Audit Report
No. 35 1991-92, AGPS, Canberra, 1992; Project Audit, Department of Administrative
Services, Debt Management, Audit Report No. 42, 1991-92, AGPS, Canberra, 1992;
Project Audit, Department of Administrative Services, a Conflict of Interest: A Matter
of Principle, Audit Report No. 43, 1991-92, AGPS, Canberra, 1992; Efficiency Audit,
Department of Defence, Commercial Activity in the Defence Sci and Technology
Organisation, Audit Report No. 2 1992-93, AGPS, Canberra, 1992; Efficiency Audit,
Auscript, Commercialisation of the Commonwealth Reporting Service, Audit Report
No. 6 1992.93, AGPS, Canberra, 1992.

26 The Auditor-General, Efficiency Audit, an Audit Commentary on Aspects of Commer-
cialisation in the Department of Administrative Services, Audit Report No, 16 1992-
93, p. ix.

... the Public Service Commission (PSC) has a statutory
responsibility for the policy aspects of the key areas of
personnel management (other than pay and conditions of
employment, which rest with the Department of Industrial
Relations and certain other functions which rest with the
Department of Finance). The PSC sees its policy responsi-
bility largely in terms of setting the strategic framework for
human resource management, within which individual
departments and managements can manage their people on
a consistent basis and within which they are account-
able”

241 Departments with business units are advised by the
PSC on general human resource management issues. These
issues include performance management, redundancy, staffing
arrangements and human resource development, as well as
developing broad and flexible management arrangements.
Corporatised entities are no longer part of the Australian
Public Service (APS), and have the power to make staffing
arrangements to suit their own requirements. The PSC is
involved with them, however, in managing the transition of
staff to them when they are set up. The PSC's involvement
also includes managing staff that are excess to the require-
ments of the commercialised operations, and facilitating staff
movement between corporations and the APS,%

242 Theimpact of commercialisation on public sector staff
is discussed more fully in Chapter 9.

The Department of Industrial Relations

243 The submission from Industrial Relations outlined
the Department's role in the public sector reforms that have
been implemented over the last decade. Industrial Relations'
principal concern in relation to commercialisation has been to
establish appropriate frameworks for managers to manage the
new challenges facing them. The managers of commercialising
agencies have needed to learn what they and their staff should

27 PSC, Submission, p. $1245 (Vol. 3 of Submissions).

28 ibid, pp. S1246.9.
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do to operate commercially, and to develop suitably flexible,
innovative arrangements and conditions to promote commer-
cial success. Managers within departmental business units
have had to develop these attributes while preserving tradi-
tional public sector values, In addition, the restructuring that
has accompanied commercialisation has also thrown up the
challenge of dealing with staff reductions.

244 Industrial Relations advised the Committee that, in
the face of these challenges, it has striven to:

. ensure that the industrial relations framework
operating in the Commonwealth reflects the
Government's industrial relations policies, remains
relevant to the needs of public sector managers and
is at least consistent with current best practice;

. provide policy advice to the Government regarding
the industrial relations arrangements to apply in
circumstances where the organisational form for the
delivery of government services is under consider-
ation; and

. provide advice and assistance to organisations which
are establishing or reviewing their industrial rela-
tions arrangements.2

2.45 The advisory nature of Industrial Relations' activities
was emphasised by officers at a public hearing who pointed out
to the Committee that:

We are ... in a situation where increasingly ... central
agencies are not the hands-on interventionist bodies that
they were, and the primary responsibility for placing these
actions into effect rests with line managers ... .*°

The Role of Portfolio Departments

246 The role of portfolio departments in overseeing the
development and operation of commercialised entities varies

29 Industrial Relations, Submission, pp. 81386-7 (Vol. 3 of Submissions).

30 Industrial Relations, Transcript, p. 157 (Canberra, 8 November 1993).
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according to whether the entity is a business unit within the
department or a GBE within the broader portfolio. With
business units, departmental managers and staff are generally
closely involved in their operation. The units operate within
the normal decision-making and accountability structures that
apply to departments and budget-dependent statutory
authorities. By contrast, the relationship between the portfolio
department and a GBE is generally more at arm's length, with
the department monitoring rather than directing activities.

247 1In evidence to the Inquiry, Transport described how
it monitors its GBEs according to the nature of the activity
that they undertake.

Qantas ... is really a wholly commercial enterprise and
operates in a highly commercial fashion in a competitive
marketplace. It is not previding any community service
obligations and it is not fulfilling a social responsibility, so
the department's monitoring of @antas would be more at
arm's length. The commercial performance of Qantas is
very much a matter for the board and management.

In relation to the CAA and AMSA [Australian Maritime
Safety Authority], which have significant public responsi-
bilities and which have a very important safety regulation
role ... , the policy content of those GBEs is a matter of
great importance to the minister. So the department would
advise the minister on those GBEs and the way in which
they are performing in their public responsibilities>!

248 The significant interest shown by the Department in
the performance of its regulatory agencies raised the question
of whether there was duplication of effort with the watchers
being watched. In response, Transport said, in relation to its
own monitoring resources:

31 Transport, Transcript, pp. 1069-70 (Canberra, 13 April 1994).
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I think the evidence would show ... that the departmental
staff with the function of overseeing these GBEs has been
progressively reduced ..., particularly those GBEs moving
into more of a market environment.”

249 Another view of the role played by Transport was
mentioned by the Australian National Railways Commission
(AN) in discussions with the Committee. AN viewed the role
the Department plays as significant, particularly in relation to
the administration of the accountability and oversight arrange-
ments and in the policy aspects of achieving AN's commercial
objectives. The Committee was informed that Transport's role
is often one of ensuring that the central agencies, particularly
Treasury and Finance, are aware of AN's requirements and
strategic directions as well as ensuring that AN is aware of
any changes in government policy which may impact on that
organisation.

Legaland Constitutional Issues

250 A significant part of the framework for the Common-
wealth's commercial activities is the constitutional backing for
those undertakings. A paper providing guidance on the
constitutional principles applying to commercialisation was
produced for DAS by Attorney-General's Senior General
Counsel in 1992.38 This paper sets out the fundamental legal
and constitutional principles applying to Commonwealth
agencies engaged in or contemplating commercialisation. It
establishes that commercial activities may only be undertaken
in areas where the Commonwealth has constitutional powers.
The areas most relevant to Commonwealth activities are:

. dealing with other Commonwealth departments and
authorities;

o any activities in a Territory;

. any activities in a 'Commonwealth place' {(a place

acquired by the Commonwealth for public purposes;

32 ibid,, p. 1073.

33 D Jessop, Senior General Counsel, Attorney-General's, 'Commercial Activities of the
Commonwealth: Conatitutional Principles’, November 1992; the paper formed Attach-
ment I to DAS's initial submission (Submission pp. $375-6, Vol. 1 of Submissiona).
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o overseas and interstate trade and commerce;

. postal, telecommunications and broadeasting services;

. defence;

. banking;

. insurance;

. railway construction in a State with that State's
consent;

. matters referred to the Commonwealth Parliament
by a State Parliament; and

. matters incidental to any area of Commonwealth
power.

The Commonwealth's GBEs are active in many of these areas.

2.51 High Court decisions have provided additional guid-
ance on the limits to the Commonwealth's activities. The first
of these is that:

... a business activity that would otherwise be beyond power
will be regarded as incidental to a Commonwealth power if
it is undertaken using resources that are usually used, or
reasonably expected to be used, but not presently required,
for a purpose within Commonwealth constitutional

power3*

This means, for example, that commercialised units in depart-
ments of state, that provide services to other government
agencies under the first dot point above, may only undertake
work for non-Commonwealth customers if it is incidental to
providing services to the other Commonwealth agencies. Thus,
private sector work may only be undertaken using spare
capacity not required at the time to fulfil core responsibilities
(the 'Spare Capacity Principle').

2.52 A second principle relates to the last dot point above
and establishes that 'a business activity cannot be regarded as
incidental to a Commonwealth constitutional power merely
because it raises income that may assist the exercise of a
Commonwealth power'.3

34 ibid., p. 376.

35 ibid., loe. cit.
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253 Inits submission to the Inquiry, the FAC commented
on the implications of the constitutional restrictions for its
operations.® It pointed out that, because the Commonwealth
does not have a general power to engage in commercial
activities, nor the specific power to operate airports, it cannot
grant the FAC a general power to engage in such activities.
These activities can only be undertaken under heads of power
granted to the Commonwealth by the Constitution. These
heads of power are the powers relating to external affairs,
trade and commerce with other countries and States, and
activities in a Territory and places belonging to the
Commonwealth. These powers have been included in the FAC
Act.

254 Within airports and the airport sites that it owns,
however, the FAC is not inhibited in any way in the commer-
cial activities that it can undertake. It is only outside these
places that it is restrained by constitutional and statutory
limitations. The FAC drew attention to the fact that its Act
prevents it from providing services to important client groups,
even though the provision of such services would probably be
within Commonwealth constitutional power. The FAC conclud-
ed that its position could be 'contrasted with the position of
private sector entities which can diversify and redirect
resources into activities, constrained only by the market'.?’

255 Because the legal and constitutional environment in
which the Commonwealth's commercial activities operate is a
complex one, it has presented difficulties to commercialising
agencies. In two recentreports, the Auditor-General has drawn
attention to cases where it appeared that inadequate attention
had been given to legal and constitutional issues.* There are
also areas where it is not clear what the proper course of
action should be. An example of this is provided by the

36 FAC, Submission, pp. $651-5 (Vol. 2 of Submissions).
37 ibid,, p. S655.

38 The Auditor-General, Efficioncy Audit, Auscript, Commercialisation of the
Commonwealth Reporting Service, Audit Report, No. 6, 1992-93, AGPS, Canberra,
1892; Efficiency Audit, Department of Defence, Commercial Activity in the Defence
Sci and Technology Organisation, Audit Report No. 2, 1992-93, AGPS, Canberra,
1992,
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Attorney-General's Legal Practice. In its submission, Attorney-
General's pointed out that:

Quite clearly, there is no doubt about the capacity of the
Legal Practice to act in a matter in which the
Commonwealth or a Commonwealth-funded agency are
involved. However, difficult questions arise when it is asked
whether the Legal Practice can act for a State, or a State
agency, or for a private sector litigant.>®

256 A further area in which confusion has arisen is the
constitutional distinction between taxes and charges. Under
the Constitution, any moneys that are regarded as taxes flow
directly into the Consolidated Revenue Fund and so are
unavailable for spending by the agency collecting them unless
the moneys are re-appropriated to it by the Parliament.

257 An instance of this distinction between taxes and
charges was brought to the Committee's attention by the CAA.
At the time of the Inquiry, the CAA had two distinct roles: to
provide air traffic services on a fully commercial basis and
return a profit to the Government, and to regulate aviation
safety on the basis of partial cost recovery. Since the formation
of the CAA, a marked reduction has been made to the amount
of surveillance undertaken for safety regulation. At the same
time, the provision of air traffic services has returned divi-
dends to the Government. Critics of the CAA's reduced level of
safety surveillance have questioned whether some of the
profits from air traffic services could be used to cross-subsidise
air safety regulation activities. The CAA informed the Commit-
tee that it had received advice that this was not possible, Its
Act requires that its charges be reasonably related to costs,
and those sections of the Constitution relating to taxation (ss
53, 55) allow the imposition of taxes only through taxation
laws. It is therefore illegal for the CAA to cross-subsidise its
different activities.*

39 Attorney-General's, Submission, p. S1154, (Vol. 3 of Submissions).

40 CAA, Answer to question taken on notice, p. Q105 (Vol. 1 of Answers to Questions
Taken on Notice).



PUBLIC BUSINESS IN THE PUBLIC INTEREST

Commercialisationin Other Jurisdiec-
tions

258 A more commercial emphasis to the provision of
goods and services by governments has been introduced in
many parts of the western world. The experience of other
jurisdictions can provide useful information about best practice
and potential problems in commercialising government
services. This section considers some of the features of the
approaches adopted by New Zealand and the Australian States
which differ from the Commonwealth's approach.

259 A significant characteristic of commercialisation in
other jurisdictions has been a more centrally driven approach
at an early stage in the introduction of commercialisation and
corporatisation. In several cases, umbrella legislation governs
the establishment and operation of government businesses, for
example, New Zealand's State-Owned Enterprises Act 1986,
New South Wales' State Owned Corporations Act 1989,
Victoria's State Owned Enterprises Act 1992 and Queensland's
Government Owned Corporations Act 1993. Such legislation is
likely to produce a more uniform result than separate legisla-
tion for each business.!’ The CAC Bill, now before the
Federal Parliament, will introduce a more consistent regime in
the Commonwealth sphere.

260 Another feature of certain jurisdictions are units
within the central agencies that are dedicated to guiding the
introduction of commercialisation and corporatisation and
monitoring the performance of government businesses. In New
Zealand, for example, the State-Owned Enterprises (SOE) Unit
was established to put in place the machinery required to
establish new corporations.*? The Crown Company Monitor-
ing Advisory Unit within the Treasury now oversights SOE
planning and reporting processes, and advises the Minister of
Finance and the Minister for State-Owned Enterprises.

41 Queensland Treasury, Corporatization in Qu land: Policy Guidelines, March 1992,
p. 41.

42 P Lister, M-J Rivers & A Wilkinson, 'The management of change: the social and
personnel perspective, in Reshaping the State: New Zoaland's Bureaucratic Revoluti-
on', (ed, J Boston, J Martin, J Pallot & P Walsh), Oxford University Preas, Auckland,
1991, p. 299.
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2.61 Similar arrangements have been put in place in some
of the Australian States. In Queensland, the Treasury's
Government Owned Enterprises Unit oversees the imple-
mentation of corporatisation, while in New South Wales the
Commercial Sector Division of Treasury monitors the financial
performance of dividend paying GTEs and state owned
corporations for the Treasurer and Premier and provides
shareholder advice to the Government.*® Similar arrange-
ments apply in Victoria, where the Office of State Owned
Enterprises, which was established within Treasury in 1992,
is the central performance monitoring unit for SOEs.** A
GTE monitoring unit within the Western Australian Treasury
oversees the performance of GTEs in that State.

2.62 At one stage, the New Zealand Government carried
one step further the process of centralising responsibility for
its SOEs. It established a Ministry for State-Owned Enterpris-
es which assumed responsibilities that were formerly in the
hands of the portfolio ministries.*® The shareholding function
for these SOEs then fell to the Minister for State-Owned
Enterprises and the Minister of Finance. This arrangement
differs from that in the Commonwealth where the shareholder
for the Government is the portfolio Minister.*®

2.63 Several jurisdictions also make use of advisory
committees of business people and financial experts to assist
Ministers, Treasuries and GBE boards. New Zealand and
Queensland have systems of this kind and, following the West
Australian Government's acceptance of the recommendations

43 NSW Treasury, Office of Financial Management, Annual Report 1992-93, p. 16.

44 Department of the Premier and Cabinet, Victoria, to JCPA Secretariat, Correspond-
ence, 24 February 1995; Department of the Treasury, Victoria to JCPA Secretariat,
Correspondencs, 10 March 1995,

45 The Minister for State-Owned Enterprises is no longer supported by his own ministry,
but is served by the Crown Company Monitoring Advisory Unit.

46 R C Mascarenhas, 'State-owned Enterprises', in Reshaping the State: New Zealand's
Bureaucratic Revolution', (ed. J Boaton, J Martin, J Pallot & P Walsh), Oxford
University Preas, Auckland, 1991, p. 38.
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of the Independent Commission to Review Public Sector Finan-
ces, a committee has been established in that State to over-
sight the implementation of corporatisation and commer-
cialisation.”

2.64 In other respects, the regimes established elsewhere
resemble the Commonwealth's. Most of them employ some
form of contract between the business and the Government to
prescribe the activities that the business is to carry out. This
contract may include reference to the delivery of CSOs.
Financial arrangements cover such details as target rates of
return and dividends, capital structures, asset valuation, and
the payment of taxes.

2.65 In the course of examining the evidence provided to
the Inquiry by Australian sources, the Committee considered
whether some of the practices employed elsewhere might be
useful in the Commonwealth context. It is important, however,
in looking at commercialisation elsewhere to recognise local
differences that may make it inappropriate to directly translate
alternative practices to the Commonwealth sphere. This topic
is explored further in Chapters 4, 7 and 10.

Conclusion and Recommendations

Framework for Business Units

2.66 'The delivery of government goods and services in a
commercial manner is an evolving practice. What was an
appropriate practice or corporate structure five years ago may
be inappropriate now, and what is best practice now may be
superseded in five years time. In this sitvation, it is important
that clear and consistent guidance is supplied to those operat-
ing business units. This guidance should be revised regularly
to keep pace with changes in business practices.

47 Report of the Independent C isaion to Review Public Sector Finances, Agenda for
Reform, Vol. 2, August 1993, pp. 17, 27; Office of the Premier of Western Australia,
Submisgion, p. 8 1463 (Vol. 4 of Submissions).
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267 The Committee has been impressed by the work done
within DAS over the last seven years to produce and maintain
a management framework for its businesses. In 1988, the
Government endorsed a set of 23 principles which has provid-
ed the foundation for the reforms that led to the formation of
DAS's business units.® DAS also responded to challenges
presented by commercialisation in other key areas.

. It developed redundancy arrangements for excess
staff.

. Its 1991 Code for Handling Conflict of Interest*®
was produced in response to the need to give guid-
ance to officers faced with balancing the demands of
commercially oriented behaviour with traditional
publie service standards of conduct. This Code will be
replaced early in 1995 by Guidelines for Business
Conduct, which includes a code of ethics, a code of
conduct, guidelines to DAS's suppliers and a guideline
for taking risk-managed decisions.*

. It strengthened its accountability framework by
establishing charters which have been approved by
Cabinet for each of its businesses. Business plans for
each DAS business and reviews every three to five
years ensure that businesses adhere to their charter,
as well as to DAS's overall corporate plan.5!

268 The Committee believes that all departments which
operate business units should provide guidance of the type
provided by DAS to its business units. There would also be
value in such advice being consolidated into a service-wide
policy statement. This would enable departmental managers to
build upon the experiences of others and help ensure that good
practice is repeated and mistakes avoided. The 1992 evaluation

48  Principles for the Operation of Services to Government are provided as Attachment D
to DAS' initial submission (Submission, pp. $360-3, Vol. 1 of Submissions). These
principles formed the basis for establishing detailed charters for the businesses.

49 The Code was provided as Attachment K to DAS' initial submission to the Inquiry
(Submission, pp. $385-96, Vol. 1 of Submissions).

50 DAS, Submission, pp. 82305-6 (Vol. 7 of Submissions). The draft Guidelinea are
provided at Attachment D to DAS' final submission (Submission, pp. $2333-55, Vol. 7

of Submissions).

51 DAS, Submission, p. 8364 (Vol. 1 of Submissions).
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of reform in the Australian Public Service also emphasised the
need for more coherent policy development and the sharing of
best practice.’?

2.69 In the Committee's view it is less than ideal that
there is no current public service-wide policy statement on the
operation of business units within departments of state. Nor
is a practical guide to commercialisation available yet.
Finance's discussion paper on policy, Policy Framework for
Commercialisation, and its proposed practical guide to com-
mercialisation will go a long way toward providing the sort of
consistent advice that has been lacking in recent times.

270 The Committee encourages Finance to give priority
to finalising and implementing its revised policy framework
and the associated practical guide for Commonwealth agencies
and entities.

271 Recommendation 1

The Department of Finance should give priority to the
finalisation and implementation of'A Policy Framework for
Commercialisation' which was issued as a discussion paper
in 1993.

272 Recommendation 2

The Department of Finance should expedite the publication
of its proposed practical guide to commercialisation.

2.73 The Committee understands that the practical guide
to commercialisation which Finance is preparing will cover the
constitutional and legal issues that may face commercialising
agencies. The Committee regards this as a useful inclusion in
the guide.

274 Another matter which could usefully be included in
both the Policy Framework and the proposed practical guide
is some discussion of industrial relations issues. At present
neither document makes reference to these issues which, given

52 Task Force on M t Improv t, The Australian Public Service Reformed:
An Evaluation of & Decade of Management Reform, AGPS, Canberra, 1992, p. 285.
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the significance of the staffing and industrial relations issues
which can arise in the commercialisation of public sector
operations, is a clear deficiency. In evidence to the Committee,
representatives from Industrial Relations observed that they -
and Finance should work more closely together than they had
done to date in finalising the document.®

27 Recommendation 3

The Department of Finance should ensure that the final
versions of 'A Pelicy Framework for Commercialisation' and
the proposed practical guide to commercialisation include
references to and advice about the industrial relations
issues which can arise during the commercialisation of
government operations.

Framework for Government Business Enterprises

276 The framework for GBEs is in a far more advanced
and settled state than that for business units. The Accounta-
bility and Ministerial Oversight Arrangements contain a
comprehensive set of requirements to guide the operation of
GBEs. The Committee believes it appropriate that the arrange-
ments provide for a stronger role for the Minister for Finance
than was evident in the original 1987 guidelines.

2.77 1t is important, of course, that the arrangements be
monitored to ensure that they continue to be appropriate. One
issue which is already under review is the need to help
directors understand better their obligations to notify respon-
sible Ministers about significant initiatives which the directors
propose to take. 3

2.78 Finance has advised the Committee that work is also
underway to address a number of other issues, including:

¢ arrangements for partially privatised GBEs;
. the implications of national competition policy;

53 Industrial Relations, Transcript, pp.156-7 (Canberra 8 November 1994).

54 Finance, Submission, p. $2233 (Vol. 7 of Submissions).
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° circumstances where tying clients to government
businesses is appropriate;

. monitoring GBE performance; and

. technical issues associated with setting financial
targets.5

2.79 TheCommitteebelieves that Finance should regularly
review the Accountability and Ministerial Oversight Arrange-
ments, and revise and expand them as changing circumstances
require. This issue is discussed further in Chapter 7, where the
Committee recommends that the Accountability and Minister-
ial Oversight Arrangements be monitored, on a regular basis,
and revised and extended when needed.

280 The Committee believes that the reporting and
accountability regime proposed to be established by the
Commonwealth Authorities and Companies Bill will represent
a significant enhancement of the current arrangements.

281 The Bill proposes to draw together the accountability
requirements for Commonwealth authorities and companies,
which are presently scattered through numerous enabling Acts,
company memoranda and articles. The Bill will establish, for

the first time, a single set of reporting and accountability
requirements.

65 Finance, Transcript, pp. 2389-91 (Canberra 17 October 1994),

3

SETTING OBJECTIVES FOR
GOVERNMENT BUSINESSES

Introduction

31 A key prerequisite for the efficient operation of any
organisation is clear specification of its objectives. In the case
of government entities, there are frequently multiple roles for
a single organisation, all of which need clear definition. This
chapter reviews the evidence taken by the Committee on how
clearly the objectives for the Government's businesses have
been defined, and how the potential for any conflict between
multiple objectives has been dealt with. Where problems have
been identified, the Committee has suggested how they might
be rectified.

Objectives for Commonwealth
Government Business Enterprises

The Theory

32 The need for clearly defined objectives is widely
recognised. In its submission, the Industry Commission set out
the administrative reforms which it saw as necessary to
improve the performance of government business enterprises
(GBEs). These reforms included the establishment of clear and
non-conflicting objectives and the resolution of any potential
conflicts between commereial, social and regulatory objectives:

Improved performance requires that each enterprise has a
clear understanding of the objectives which its owning
government wishes pursued. Social objectives should be
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c]ear]:y specified and costed, Where conflicts among com-
merecial, social and regulatory objectives exist, it is import-
ant that the enterprise has clear guidance on any trade-offs
that may be necessary.’

33  Clarity may not be sufficient in itself, according to
thfz 'Industry Commission, which advocated the separation of
ministerial responsibility for commercial performance of an
enterPrise from the responsibility for associated regulatory
funct10n§ and negotiating the delivery and funding of
community service obligations (CSOs):

Any policy or regulatory function traditionally undertaken
by tbet enter,z'mse should be removed to separate specialist
agencies subject to direct ministerial accountability?

The Secretary of the New South Wales Treasury wrote in a

similar V('ein in a 1992 document on the theory and practice of
commercialisation and corporatisation.®

The Practice

34  Theparticular objectives of each Commonwealth GBE
are set out in its enabling legislation, company memorandum
or. articles of association. General guidance on how those
objectives should be made explicit are included in the revised
and strengthened Accountability and Ministerial Oversight
Arrangements for Commonwealth Government Business
Enterprises, which were issued by the Government in June
1993. One of the fundamental principles embodied in these
Arra‘ngements is a requirement that the responsible Minister
provide each GBE with a clear mandate and set of objectives.?
T}?e A.rrangements also recognise that, as well as commercial
objectives, GBEs could have 'explicitly stated' social and

1 Industry Commission, Submission, p. $1895 (Vol. 5 of Submissions),

2 ibid, p. S1896.

3 P Allan, Secretary, NSW Treas: i
it f . ury, A Guide to the Theory and Practice of C.
and Corporatisation in NSW, 19 May 1992, p. 2. o6 of Commer-

4 Accountability and Ministerial Ov ight Ar t
Government Businegs Enterprises, May 1993, p- L for Commonwealth
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economic objectives as well as CSOs imposed by the
Government.? The FAC for example, lists its objectives under

the headings, social, financial, and management and efficien-
6

cy.

- 835  While the Arrangements do recognise the existence of
multiple objectives for GBEs, they do not discuss the potential
conflicts which may arise where commercial objectives are
combined with regulatory objectives, CSOs or policy objectives
in a single organisation. The Prices Surveillance Authority
(PSA), however, drew the Committee's attention to the diffi-
culties that multiple roles may cause GBEs.

GBEs frequently claim that their legislation and operating
environment are providing them with conflicting signals.
They argue that at times Government policy can be either
contrary to the GBE's legislation or simply unclear. The
question of the delivery of CSOs is one example of conflict-
ing objectives. ...

The difficulties in establishing and interpreting government
policy are sometimes compounded by multiple roles for ...
the GBE. ... On the one hand, it is required to act commer-
cially and earn a commercial rate of return. On the other
hand, it is aware of government policy regarding competi-
tion as well as the national interest arguments.’

36 An example of the confusion that can arise with
inadequately defined objectives was uncovered by the Industry
Commission in relation to the scope of Australia Post's
community service obligations to provide a letter service. In its
report on mail, courier and parcel services, the Industry
Commission claimed that the confusion had led to a conflict
between the commercial and non-commercial objectives of the
enterprise.® It recommended, among other things, that
Australia Post's CSOs should be more clearly specified to

5  ibid, pp. 1-2.
6 FAC, Submission, p. 605 (Vol. 2 of Submissions).
7 PSA, Submission, pp. $1738-9 (Vol. 4 of Submissions).

8 Industry Commission, Submission, p. 81895 (Vol. § of Submissions).
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minimise this conflict. Clear definition of objectives for the
provision of services is also helped by the definition being
made public and the services being separately funded, both of
which the Industry Commission also recommended.? Australia
Post has responded to the recommendations by drawing up
fietailed strategies and policies for its CSOs, which it published
in its 1991-92 annual report.!” These performance standards
were endorsed by the Government when the package of postal
reforms was announced in November 19931

:3.7 The Committee has considered the problems caused
by inadequately defined social objectives for GBEs in greater
detail in Chapter 4.

Conclusion

38 The Committee considers that the Accountability
Arrangements should include references to the potential for
conflict when businesses have multiple objectives and should
underline the importance of minimising these conflicts.

Separation of Conflicting Objectives
for Government Business Enterprises-
The Objectives of the Civil Aviation
Authority

Introduction

39 In some cases, the various roles of an organisation
are so different from one another and the conflict between
them is such that it is inappropriate for them to remain in the
same organisation. The Industry Commission and the Secre-
tary of the New South Wales Treasury both pointed out the

need for the separation of such roles into different organisa-
tions.

9 Indu{try Commission, Mail, Courier and Parcel Services, Report No. 28, October 1992
Pp. xivxv. '

10 Australian Postal Corporation, Annual Report 1992, pp. 614,

11 Australia Post, Submission, p. $2212 (Vol. 6 of Submissions).

e
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210 As the portfolio with the most and largest GBEs, the
then Department of Transport and Communications (DTC)
was particularly aware of this point. In its submission, it
indicated that:

Separation of functions underlies the organisational
changes made since the establishment of the portfolio in
1987. Changes to structural arrangements in the portfolio
have been guided by the following principles:

large commercial service delivery functions can be
more efficiently and cost effectively run under a
commercial board and outside normal public service
budgetary arrangements;

detailed industry regulation, requiring technical
Jjudgement or case by case adjudication, is best
managed separately from policy development and
implementation;

an organisation which provides commercial services
in competition with others should not regulate its
competitors; and

the same agency should not be responsible for both
industry safety regulation, and safety regulation
review. 2

311 The Committee believes, however, that, untilrecently,
the Department of Transport (Transport) had not recognised
that separation was also needed for the Civil Aviation Authori-
ty's (CAA) dual functions as a commercial provider of aviation
services and an air safety regulator. This issue is explored
further in the next seétion as it illustrates how regulation can
be adversely affected by being linked with commercial activi-
ties.

The Civil Aviation Authority's Functions

312 At the time of this Inquiry, the Civil Aviation Act
1988 required the CAA to provide services to the aviation
industry and to regulate it. At that time, the CAA was classed

12 DTC, Submission, p. 51835 (Vol. 5 of Submissions).
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fas a GBE because it charged for most of its services. However
its main function was regulatory. At a public hearing, th(;
CAA's Chief Executive Officer described the Authority's ,roles
in the following terms:

I highlight to the Committee and the public that the CAA
has two very distinct roles. We are first and foremost a
safety regulator. We regulate the Australian aviation
industry to achieve high levels of safety. That is a require-
ment under our Act and we also provide services to the
Australian aviation industry. .. our safety regulation
functions account for about 10 per cent of our staff and
about 10 per cent of our budget. The service side of our
business, which is the provision of aviation services such as
air traffic control, rescue and firefighting services and

technical support, is about 90 per cent of our budget and
business.’®

313 A similar combination of regulatory and service
functions characterises comparable bodies in the United
Kingdom, Canada and the USA. Only in New Zealand do
separate bodies provide air traffic control services and conduct
safety regulation.!t

314 Transport pointed out that combining the commercial
and regulatory services of Australia's CAA produced efficien-
cies deriving from the GBE framework within which they were
delivered, and the reliability and effectiveness of a coordinated
system.

The judgment was made at the time of the establishment of
the CAA that those two types of services were very closely
integrated and that they complemented each other and
should be kept together. ...

When addressing this in a policy statement, the then
Minister said: 'The question of whether safety regulation
should be subsumed within the Authority or, rather, be a
function continuing to be separately exercised by the ...

13 CAA, Transcript, pp. 1410-1 (Sydney, 20 May 1994).

14 CAA, Submisgion, p. 8510 (Vol. 2 of Submissions).
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[then] Department of Transport and Communications has
been the subject of some debate. I believe, however, that
there is strong logic in the view that the task of regulating
aviation safety must be regarded as an integrated system in
which all elements are coordinated to achieve maximum
reliability and effectiveness'.”®

3.15 The CAA commented that:

Our Act, at the moment, says that we provide both func-
tions. So we have put no effort at all into looking at what
would be the effect if they were separate. While they are
different functions, there are complementary skills in the
services side of the organisation and the safety regulation
side. The fact that we are all together means that those
composite skills are available for safety regulation. ...

The other issue is that the general overheads of the
organisation are split between the services side and the
safety regulation side. If they were separate - I am not
saying this would necessarily be so; we would have to look
at it - you could end up with increased overheads in both
parts of the organisation because, at the moment, they do
share overheads.™

Comments from Civil Aviation Authority Clients and Other
Interested Parties

316 The Association of Professional Engineers, Scientists
and Managers Australia (APESMA) also argued in favour of
the safety regulation function remaining in the CAAYT
However, several witnesses to the Inquiry identified factors
associated with the location of the Government's air safety
regulation function in a GBE, which in their view prevented
that regulation function being carried out in the most effective

15 Transport, Transcript, p. 1073 (Canberra, 13 April 1994). The advantage in terms of
increased efficiency of combining commercial and non-commercial functions was also
made with respect to Australia Post (Finance, Submission, p. 52262, Vol. 7 of Submis-
sions) and AUSLIG (DAS, Transcript, p. 523, Canberra, 31 January 1994).

16 CAA, Transcript, p. 1416 (Sydney, 20 May 1994).

17 APESMA, Transcript, pp. 2007-8 (Canberra, 6 July 1994).
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way possible. They focussed on the confusion that resulted
from the collocation of two disparate functions. As the
Australian Federation of Air Pilots (AFAP) pointed out,

'service and regulation together produce and compound role

confusion', '8

. 8.17 The location of the air safety regulator within a GBE
misled some of those being policed. According to the Australian
Licenced Aircraft Engineers Association (ALAEA):

If you have a perception that the regulator is impotent and
susceptible to economic pressure then if you are an unseru-

pulous operator the tendency is to take the risk and break
the law.

... the impression in many areas of industry is that because
the CAA can be potentially sued for millions of dollars that
they are unwilling to adopt the policing role. ...

It would therefore, we believe, be in the public interest to
revert the DASR [Directorate of Aviation Safety Regula-
tion] function back into the public service arena so as to
provide the perception that regulations are enforceable and
capable of successful prosecution,®

The AFAP took a similar stand: 'regulation rests easily in the
Department structure'.?

Restructuring of the Civil Aviation Authority and Inquiries
into Safety Regulation

3.18 Duringthe course of the Inquiry, the Government an-
nounced that the safety regulation function would be trans-
ferred from the CAA into an independent statutory authority,
funded from the Budget. This action separates commercial and
regulatory objectives and enables the CAA to focus completely

18 AFAP, Submission, p. 52048 (Vol. 6 of Submissions),

19 ALAEA, Submission, p. $2052 (Vol. 6 of Submissions).

20 AFAP, loc. cit.
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on its services to the aviation industry, such as air traffic
control, for which it charges on a commercial basis.

319 In a letter to the Committee written after this
decision was taken, the acting Chief Executive of the CAA
asserted that the creation of twc separate bodies for the two
functions should 'overcome the potential conflicts of interest
between regulation and service provision that we have had to
deal with as an organisation'?! He admitted that 'the safety
regulatory and service provider functions were not managed
sufficiently differently to each other during the early years of
the Authority's existence'. This had meant, in the words of
another CAA officer, that 'it was very difficult to get that
cultural balance right, trying to run two cultures in the same

organisation'.??

320 The Committee concurs with this view; it believes
that the Government's decision was a wise one in that it:

. removes the regulation of air safety from the envi-
ronment of a commercial operation;

. places air safety regulation in an organisation with
only one focus; and

. eliminates the possibility of confusion between

regulatory and commercial roles in the minds of the
public, the aviation industry and its employees.

This last point is of particular importance in maintaining the
public's confidence in the safety of air transport which, as the
CAA pointed out in its 1992-93 annual report, is a significant
issue for the Authority.?®

321 The Committee notes that there are several inquiries
currently being conducted into the CAA's administration of
safety regulation in Australia. These include the inquiry into
aviation safety in the commuter and general aviation sectors
of the industry by the House of Representatives Standing
Committee on Transport, Communications and Infrastructure.

21 CAA to Secretary, JCPA, Correspondence, 24 February 1995.
22 CAA, Transcript, p. 2503 (Canberra, 23 March 1995).

23 CAA, Annual Report 1992-93 p. 12.
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Other Examples of Regulatory and
Commercial Objectives

322 As mentioned in paragraph 3.13 above, only New
Zealand has established separate bodies to provide services to
the aviation industry and to regulate that industry. In its
submission, Australasian Pacific Aviation Consultants (APAC)
drew the Committee's attention to the functions of the New
Zealand Airways Corporation (Airways), which is a state-
owned, fully commercialised provider of air traffic control
services. Airways is separate from the authority responsible for
safety regulation, which is the New Zealand Civil Aviation
Authority.?*

323 The advantages and benefits of the New Zealand
model of separation between regulatory and commercial
functions were summarised in a paper presented to the Air
Transport Action Group, Seattle, in June 1992 by
Mr A J Makin, Chief Executive, Airways Corporation of New
Zealand.

The decision to separate the regulators from the operators
was one which we believe has helped to reduce costs and
clarify roles in New Zealand, as it could do in many other
countries. ... We lead the world with this concept of separat-
ing the responsibility for safety and the public interest from
the efficient commercial operation of the airways system.
The tension which exists in New Zealand between the
regulator and the service provider, combined incidentally
with a user-pays philosophy for both, is not only health
[sic], but helps to ensure that the benefits of regulation
outweigh the costs”

324 InAustralia, the Australian Maritime Safety Authori-
ty (AMSA) is, in some respects, similar to the original concept
of the CAA, in that its functions comprise both regulatory and
cost recovery operations. There was no indication during the
course of the Inquiry to suggest that AMSA had experienced

24  Australasian Pacific Aviation Consultants, Submission, p. S802 (Vol. 2 of Submissions)

25 A J Makin, Paper presented to the Air Transport Action Group, Seattle, June 1992;
reproduced as part of APAC's submission (APAC, Submission, p. $829, Vol. 2 of
Submissiona).
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problems comparable to those of the CAA. The Committee is
concerned, however, about the potential for such difficulties to
arise.

Conclusion

325 The Committee believes that the perceived failure of
the CAA to regulate aviation safety as effectively as it should
have was, in part, the result of combining two disparate
functions in the same organisation. It is the Committee's view
that regulation is most effectively pursued in an organisation
which has that function as its sole focus. The Government
should move to ensure that all Government businesses focus
solely on commercial objectives and that any regulatory
functions be established and funded separately.

326 Recommendation 4

The Department of Finance should coordinate a review to
examine all agencies with regulatory and commercial
functions, with a view to separating these functions.

ObjectivesforCommercialised Under-
takings in Departments of State

The Framework

327 The need for clear, non-conflicting objectives, and the
principle that different functions be separated from one
another, apply just as well to business units in departments of
state as they do to GBEs. For example, the Auditor-General
commented in light of the AUSCRIPT's experience of commer-
cialisation that:

The adoption of commercial practices can achieve a number
of ends and it is important that the expected outcomes are
made explicit in the policy direction.

... The policy direction should give clear guidance on what
outcomes are expected and the relative priority of the

51
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expected outcomes. ... For example, Audit Report No. 6,
1992-93 noted with regard to AUSCRIPT that there was
ambiguity in the agency's broad policy direction and no
clear statement of expected outcomes.?

328 Other organisations also stressed the importance of
clearly defining the functions of the Government's commercial
undertakings and separating responsibility for potentially
conflicting objectives. Among them were the Real Estate
Institute of Australia (REIA) and the Institution of Engi-

neers.?’

329 While guidelines for the operation of GBEs are
available, as described above, an overall framework relating to
business units is less well developed. In October 1993, Finance
produced a discussion paper entitled A Policy Framework for
Commercialisation. The paper set out a proposed policy
framework for commercialisation in the Australian Public
Service, excluding Commonwealth GBEs and simple user-
charging arrangements. In addition, the Department is at
present working on a practical guide to commercialisation,
which is seen 'as providing introductory material on practical
issues which agencies are likely to need to address during
commercialisation of their activities'.?® Both documents have
been circulated to a number of government agencies for
comment, and updated versions are being produced.

330 There are passing references in both documents to
public interest aspects under commercialisation and to the
constraints placed by government on fully-commercialised
activities, for example in the Department of Administrative
Services (DAS) and units of the Attorney-General's Depart-
ment (Attorney-General's):

These agencies and entities are creations of the
Commonwealth and to varying degrees Ministers will want
to retain an ability to influence their commercial activities

26 Australian National Audit Office, Submission, p. $301 (Vol. 1 of Submissions).

27 Institution of Engineers Australia, Transcript, p. 428 (Canberra, 6 December 1993).;
REIA, Submission, p. 8469 (Vol. 2 of Submissions).

28 Finance, Submission, p. $2248 (Vol. 7 of Submissions).
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within the terms of any enabling legislation or general
principles agreed by the Government. Ministers might for
example have public policy reasons for wanting to ensure
that sections of the community have access to a particular
service or access to a service at a price that is less than
would otherwise be charged.?

Conclusion

3.31 Such comments do provide some, albeit brief,
guidance to Commonwealth agencies on the need to identify
and separate commercial and non-commercial objectives.
Furthermore, the Committee understands that the proposed
practical guide will contain more detailed advice on the setting
of financial and other objectives for commercialised agencies.
The Committee believes that this is essential and recommends
that both papers, and especially the practical guide, should
include a specific section on the issue of clear and non-con-
flicting objectives by departments undertaking commercial
activities , and should provide guidance on ways in which these
conflicts can be avoided.

332 Recommendation §

The Department of Finance, in producing the final versions
of the paper entitled 'A Policy Framework for Commerciali-
sation' and the proposed practical guide to commerciali-
sation, should include specific sections on the issue of
establishing clear and non-conflicting objectives for com-
mercialised entities, and should also provide guidance on
how conflicting objectives can be avoided.

The Approach Adopted by the Department of Administrative
Services

333 As one of the leaders in making the transition from
department of state to commercialised operation, DAS's
business units were the first to face the need to develop

29 Finance, A Policy Fi -k for C ialisation: Issues for Di ion, 1993,
p. 10
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guidelines for introducing a more commercial approach to their
operations. Their experience provides useful guidance for other
organisations about the factors to be considered in the
commercialisation process, and is explored in the remainder of
this section. As far as the Committee is aware, none of the
other commercialising departments has developed or issued
guidelines comparable to the ones developed by DAS as a basis
for structural reform in a commercialised environment.

3.34¢ The objectives of common service reform in DAS were
clearly stated by the then Prime Minister in a letter to the
then Minister for Administrative Services:

... "to set in train a fundamental reappraisal of the provi-
sion of common services to Government agencies”.

The touchstones of this reappraisal were the dual objectives
of efficient utilisation of resources and effective delivery of
services.>

335 During the early stages of commercialisation, DAS
developed a set of principles for providing services to
government agencies, which were endorsed by the Government
in 1988. The document, entitled Principles for the Operation
of Services to Government Agencies, divided these principles
into three groups:

. principles applicable to all DAS services (Principles
1-8);
. principles relevant to those DAS services for which

the Government decides it is appropriate to charge
(Principles 9-13); and

. principles relevant to those DAS services which the
Government decides should operate on a quasi-com-
mereial basis (Principles 14-23).3!

336 The DAS Principles made reference to circumstances
where commercial and non-commereial objectives are combined
in the one entity. Principle 14, for example, states that, where

30 DAS, Submission, p. 3338 (Vol. 1 of Submissions).

31 DAS, Submission, pp. 8360.3 (Vol. 1 of Submissions).
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the Government decides to commercialise a service, the
relevant service agency should be structured with a distinct
identity within the departmental framework. Principle 7
indicates that, if the Government decides that policy objectives
or functions extending beyond the supply of basic services to
clients are to be pursued, these should be identified explicitly
in the management charter and corporate plans for the
responsible entity.

337 In its initial submission, DAS stated its view of the
separation of policy advising and service delivery roles in the
following terms:

While there are certain advantages to be gained through
policy advising functions being carried out by units organi-
sationally close to delivery agencies, it is important that the
desirable level of independence is maintained and seen to be
maintained. In DAS, for example, the major Government
policy function within the department - procurement policy
- Is carried out by Purchasing Australia, which reports
directly to the Secretary.? Being Budget funded, Purchas-
ing Australia is financially and operationally independent
of the supply functions in the DAS BSTA [Business Ser-
vices Trust Account] businesses. Similarly the Corporate
Policy and Government Relations Division is Budget funded
and has a reporting line separate to that of the DAS
businesses. ...

In those limited areas where DAS businesses retain some
policy advising responsibilities, care is taken to ensure that
such activities are not compromised by the primary com-
mercial objectives of the businesses concerned. For the most
part and wherever possible such advice is obtained as part
of the commercial functions of the business on a fee for
service basis, with the service being provided in competition
with private sector competitors3®

32 On 30 September 1993, the Secretary, Mr N Tanzer, announced a restructure of DAS.
Under the revised arrangements, Purchasing Australia no longer reports directly to
the Secretary but falls within the responsibility of the DAS Corporate Executive
General Manager (DAS, Submission, p. S1801, Vol. 5 of Submissions).

33 DAS, Submission, pp. $348-9 (Vol. 1 of Submissions).
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338 Recognising the potential for conflict of interest
where commercial and other objectives operate together, DAS
issued its Code for Handling Conflict of Interest in October
1991. The intention of the document was to guide DAS
managers and staff in ethical business conduct and to provide
a statement to DAS clients of the Department's mode of
operation. In the foreword to the Code, the Secretary of the
Department indicated that:

The code ... forms part of the wider accountability frame-
work of DAS, which recognises and defines its commercial
objectives within the context of its status as a Department
of State. ...

Recognising the considerable changes occurring in the
public sector, DAS will keep its code under review.3

339 InFebruary 1995, DAS produced a document entitled
Guidelines for Business Conduct, which supersedes the Code
for Handling Conflict of Interest. The guidelines include a code
of ethics, a code of conduct, guidelines for suppliers to DAS
and a guideline for taking 'risk-managed' decisions.

Conclusion

340 'The Committee commends DAS for its action in
developing the Principles for the Operation of Services to
Government Agencies, the Code for Handling Conflict of
Interest and subsequent guideline material. Of these, only the
Principles for the Operation of Services to Government
Agencies, issued in 1988, has not been updated.

34 DAS, Submission, p. S386 (Vol. 1 of Submissions).
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341 Recommendation 6

The Department of Administrative Services should examine
the 'Principles for the Operation of Services to Government
Agencies', in light of its experience with commereialisation
since those guidelines were issued, to ascertain whether
these general principles should be revised.

The Framework Established for the Legal Practice of the
Attorney-General's Department

342 The Government decided in August 1989 to establish
a commercially focussed legal practice based on a user-pays
system. In 1991, the Government approved a policy statement
by the Attorney-General entitled Guidelines for the Provision
of Legal Services. The Guidelines include principles governing
the extent to which clients of Attorney-General's will be free
to obtain legal services from sources other than the Depart-
ment or their own in-house legal staff after 30 June 1995,

343 The Guidelines make clear that, even after full imple-
mentation of user-pays, all Commonwealth legal services must
continue to be provided within a broad general framework
which recognises the role of the Attorney-General as First Law
Officer. In that role, the Attorney-General is responsible for
ensuring protection of the Commonwealth's legal interests and
determining overall Commonwealth legal stances. For example,
the Attorney-General's role in relation to suits by or against
the Commonwealth enables him to protect the Commonwealth
against the possibility of taking action against itself in the
Courts. This possibility could arise if departments were free to
engage private solicitors to conduct litigation.%®

344 The Guidelines also specify that certain legal services
provided by Attorney-General's will not be subject to the user-
pays system nor to user choice. These monopoly services
reflect:

... the very Iimited areas where Government policy interests

35 Attorney-General's Department, Submission, p. 82371 (Vol. 7 of Submissions).
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dictate that it is either necessary or clearly desirable for
legal services to be provided by the Government's own
lawyers rather than by the private sector ... 58

345 The Committee is not aware of any organisational or
other means of separation for the commercial and public
interest objectives of Attorney-General's Legal Practice, apart
from the Guidelines discussed above. Nor is it clear to the
Committee at this stage whether there is a need for such a
separation, although it noted that the Lawyers Sub-Division of
the Professional Division of the Public Sector Union hinted at
such a need.%’

Conclusion

346 In the Committee's view, further attention should be
given to assessing the need for a clear distinction between
these objectives, determining whether conflicts may arise
between them and making clear how any conflict should be
handled.

347 Recommendation 7

The Attorney-Generals Department should examine
whether clearer separation between the commercial and
non-commercial objectives of the Legal Practice is needed.

Experience with Setting Objectives

348 AUSCRIPT, which was formed from the former
Commonwealth Reporting Service in 1990, is one of three
business units in the Attorney-General's Department. The
commercialisation of AUSCRIPT was the subject of an audit
report in 1992, Audit Report No. 6, 1992-93, AUSCRIPT,
Commercialisation of the Commonwealth Reporting Service. As
noted in paragraph 3.27, in that report the Auditor-General

36 ibid, pp. 2372-3; the exceptions to the option of user-choice were listed in the submis-
sion from the Attorney-General's Department, pp. S1145-7 (Vol. 3 of Submissions).

37 Lawyers Sub-Division, Professional Division, Public Sector Union, Submission,
p. 52097 (Vol. 6 of Submissions).
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noted that there was ambiguity in the broad policy direction
set for AUSCRIPT and no clear statement of expected out-
comes.®

349 One area in which there was ambiguity in the setting
of objectives was in relation to AUSCRIPT's initial long term
strategy to develop a non-Commonwealth clientele. In focusing
on attracting non-Commonwealth clients, AUSCRIPT had
failed to take account of the constitutional framework within
which all government entities must operate.?® The
Government may only carry out commercial activities in those
areas where the Commonwealth has constitutional power to
act. Moreover, the provision of commercial services to non-
Commonwealth clients is limited to what can be accommodated
by the resources that are maintained to meet the Government's
demand for work® This issue is discussed further in
Chapter 2, paragraphs 2.50 - 2.57.

Experience of Dealing with Conflicting Objectives

350 In spite of DAS's efforts, as outlined in paragraphs
3.38 - 3.39 above, its commercialised ventures have been the
subject of criticism. The most detailed study of the impact of
conflicting objectives was carried out by the Auditor-General;
his findings are detailed below. In addition, a number of
private sector businesses, competitors to DAS businesses,
complained to the Committee about:

. the conflict of commercial with social objectives in
some businesses;

38 Australian National Audit Office, Submission, p. $301 (Vol. 1 of Submissions).

39 The Auditor-General, Efficiency Audit, AUSCRIPT, Commercialisation of the
Commonwealth Reporting Service, Audit Report No. 6, 1992-93, AGPS, Canberra,
1992, p. 11

40 D Jessop, Senior General Counsel, Attorney-General's Department, 'Commercial

activities of the C Ith: conatituti onal principles', November 1992; the paper
formed Attachment I to DAS' initial submission (DAS, Submission, pp. 8375-6, Vol. 1
of Submissions).
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. the difficulty of DAS's businesses providing objective
advice in relation to activities with which the busi-
nesses are competing for work with the private
sector; and

. the absence of sufficient information about the mode
of operation of DAS businesses.

Some of these complaints are dealt with in this section.

Comments by the Auditor-General

351 In his submission, the Auditor-General highlighted
the potential for conflict of interest when a public sector entity
adopts commercialisation and moves into a more competitive,
service delivery mode of operation while retaining some
traditional public service functions. He cited several examples
of such potential conflicts, including the involvement of DAS
as a tenderer and adviser in information technology (IT)
acquisitions.? In his Report No. 43 of 1991-92, he comm-
ented that, with DAS's establishment of 'chinese walls', 'it had
done all it can within existing Administrative Arrangements to
address the issues and concerns ... concerning the potential for
conflict of interest in IT acquisitions'** However, the resul-
tant arrangements relied for their success on the commitment,
integrity and honesty of individual officers. The Auditor-
General believed that the possibility of these officers being
faced by a conflict of interest should be reduced to a minimum.
He recommended that consideration be given to divesting DAS
of one of the roles it currently performed.*® The Committee
notes that DAS's draft Guidelines for Business Conduct
emphasises the explicit separation of procurement, supply and
regulatory services.*

41 Australian National Audit Office, Submission, p. 8301 (Vol. 1 of Submissions),

42 The Auditor-General, Project Audit, Department of Administrative Services, Conflict
of Interest: a Matter of Principle, Audit Report No. 43, 1991-92, AGPS, Canberra,
1992, p. 18.

43 ibid,, pp. 16-7.

44 DAS, Submission, p. $2306 (Vol. 7 of Submissions).
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352 At a public hearing before the Committee, the
Australian National Audit Office made the following general
point about the potential for conflict of interest in newly
commercialised areas of the public sector:

.. I think it is probably not unreasonable to say that the
potential does exist. We were concerned, in this particular
example, that it was an opportunity for us to raise the issue
as a question of principle and say that, in going down the
commercialisation path, it is fundamental that people
recognise that this is a risk that has to be dealt with. In
DAS's case we said that they had done all that we believed
was possible within the current departmental structure to
manage the risk. But given that it was a question of a
matter of principle, we felt that there was a need to take it
out of the administrative structure and place it somewhere
else - at least one of those functions., But I think the
principle is that organisations need to be conscious of that

risk and guard against it

Comments by the Department of Administrative Services and
its Businesses' Competitors

353 In commenting on the Australian Property Group
(APG), Interiors Australia and Australian Construction
Services (ACS), the REIA raised the existence of CSOs as a
source of conflict. It suggested in relation to the APG that:

Once it has that community service obligation within its
charter, it pretty well cannot be considered as a commercial
operation, unless you can clearly show what are the costs
of that community service obligation and take those out of
the accounts.*®

As an alternative, REIA proposed that responsibility for CSOs
be given to a non-commercial department or branch.

45 Australian National Audit Office, Transcript, pp. 106-7 (Canberra, 8 November 1993).

46 REIA, Transcript, p. 373 (Canberra, 6 December 1993).
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354 The Committee notes that, where DAS businesses
have CSOs, the CSOs have been defined and are funded from
the Budget. The Committee believes that these arrangements
remove the conflict that might face an agency charged with
both commercial and social objectives. Furthermore, DAS
reported that CSQOs:

... remain under review in consultation between DAS and
DoF [Department of Finance] to further refine the condi-
tions under which work is carried out, and to maintain the
transparency of costings and ensure effective lines of
accountability for activities funded through this

mechanism' %"

355 DAS commented in this connection that:

Each businesses' performance in terms of asset utilisation
and the appropriate expenditure of Budget funds on
Community Service Obligations is much more clearly
identified and analysed than was the case under the pre-
commercialisation arrangements, when cash-based account-
ing and direct appropriation of funds to the mandated
supplier meant that the true state of affairs was much more
difficult to discern through normal serutiny of the accounts.
The net result is that DAS' commercialised activities are
now more accountable than they were prior to commerciali-
sation. While this carries with it inherent costs to the oper-
ations of the businesses, the Government has decided to
retain a high level of accountability and external scrutiny
for the commercial areas of DAS*®

856 The steps taken by DAS and Finance appear to match
those that the REIA called for in terms of reporting on CSO
performance. The Committee commends the attempts by DAS
and Finance to make the costs of meeting DAS business units'
CSOs as transparent as possible.

47 DAS, Submission, p. $2307 (Vol. 7 of Submissions).

48 ibid., p. S2305. Details of Budget funds appropriated for CSOs by each business unit
are published in DAS' annual report.
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357 In its submission, REIA questioned whether a
government department could provide objective advice te the
Government in relation to activities in which that department
has business units competing with the private sector:

REIA considers that there would definitely be a conflict of
interest in ... [such a situation]. It is important, that in the
establishment of the commercial unit, any advisory or
regulatory role be handed to another agency.*’

358 The Association of Consulting Engineers Australia
(ACEA) made a similar point with respect to ACS:

A conflict of interest may arise, or be perceived, if [ACS]
has the dual role of advising government on project defini-
tion and then competing with ACEA members for commis-
sions. Clearly considerable commercial advantage would
accrue to [ACS] under these circumstances and the result
may not be in the best interest of the Government. [ACS]
should separate its advisory and commerecial functions, both
of which must be fully accountable.%

359 The Australian Security Industry Association
(ABIAL), writing in relation to Australian Protective Services,
claimed that it had evidence of just such a conflict of interest.
Furthermore, it believed that 'virtually without exception,
when commissioned to act as a consultant for the provision of
security services, APS [Australian Protective Services] re-
sponds by recommending that it should provide the appropri-

ate services'.®!

360 DAS's draft Guidelines for Business Conduct provide
guidance on identifying and resolving real or potential conflicts
of interest. Apart from the explicit separation of procurement,
supply and regulatory services, the Code requires DAS
employees to ensure that:

49 REIA, Submission, p S469 (Vol. 2 of Submissions).
50 ACEA, Submission, p. 8230 (Vol. 1 of Submissions).

51 ASIAL, Submission, p. 1625 (Vol. 4 of Submissions).
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. commercial-in-confidence information is restricted to
the appropriate areas and staff; and
. the DAS businesses are not placed on a common use

contract as a sole supplier.
The Code warns that:

On some occasions there may be a perceived or actual
conflict of interest. Such conflicts or potential conflicts must
be identified and referred up the management line for
resolution as required.*?

361 The General Manager of Asset Services commented
that Asset Services was not often confronted by confliets of
interest. He made the point that:

In a construction job, a customer may hire a consultant,
such as ACS or DAS Interiors, as its designer and project
manager for a particular job and we in Asset Services ma 34
tender to the customer for the actual construction of that
Job. We would not see any conflict of interest in that and
the customers would not, or they would not permit it.
Generally, under those circumstances, the customer would
organise for tenders to be provided to their tender box
rather than to, say, the ACS tender box so that the tenders
were opened on the customer’s premises.>

The tenor of remarks by ACS's General Manger was similar;
he claimed that conflicts of interest do not arise for ACS. He
added:

Historically, we used to fulfil both roles, project manager
and consultants, but it has become increasingly the case
over the past two years that our clients, in particular
Defence, appoint a separate project manager, normall ly from
the private sector, and we will then act in the role of
consultant to the project manager.”

52 DAS, Submission, pp. $2347 (Vol. 7 of Submissions).
53 DAS, Transcript, p. 322 (Canberra, 6 December 1994).

54  ibid, loc. cit.

Conclusion

362 1t appears to the Committee that the arrangements
that DAS has put in place, supplemented by vigilance on the
part of the customer, should ensure that DAS businesses are
not exposed to conflicts of interest.

363 However, ACS's competitors have a very different
view of the extent to which ACS is exposed to conflicts of
interest and the deleterious effect that it has on them. While
not in a position to gauge the full extent of complaints from
ACS's competitors, the Committee is concerned that organisa-
tions like the ACEA have reported complaints from a number
of members of the Association. Irrespective of the merits of the
individual complaints, it would appear that the perception of
multiple roles for ACS creates suspicion and criticism from
some members of the building and construction industry, and
the existence of procedures for avoiding conflict of interest are
not sufficient to remove this suspicion. In these circumstances,
the Committee believes that DAS should consider whether the
relevant sections of the draft Guidelines for Business Conduct
should be modified to provide better guidance with respect to
the alleged problems that have arisen.

364 Recommendation 8

The Department of Administrative Services should review
the relevant sections of its draft 'Guidelines for Business
Conduct’ with a view to ensuring that all steps have been
taken to minimise the possibility of conflict of interest.

365 The Committee has not carried out an in-depth
investigation of the claims of the two sides in relation to ACS.
However, because of the very different views that DAS
business units and their competitors have of the extent of
conflict of interest in the operations of these businesses, the
Committee believes that such an investigation should be under-
taken. Furthermore, the Committee is aware that other DAS
business units may also be exposed to conflicts of interest and
believes that the extent of this should be established and
action taken to reduce it.
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366 Recommendation 9

The Department of Administrative Services should appoint
an independent panel comprising representatives from the
Department and relevant industry groups to investigate the
extent to which conflicts of interest exist for its businesses,
and whether the mechanisms established by the Depart-
ment of Administrative Services are adequate to resolve any
conflicts that arise. The panel should aim to recommend
measures to reduce the likelihood of conflict.

3.67 The Committee believes that DAS could also reduce
some of the criticisms about conflict of interest that its
competitors have levelled at the DAS businesses by explaining
its current approach more effectively to the industry. The need
for better explanations to the industry was made at a public

hearing by the Association of Aerial Surveyors, Australia
(AASA):

... AASA has been left with a strong Impression of DAS
giving explanations of what they are doing, rather than
Justifying or explaining why they are doing it. They are
giving explanations, but no adequate reasons for it, no
Justifications.*

3.68 On the other hand, DAS informed the Committee
about the steps it had taken to inform the industry about its
commercial and non-commercial functions and its cost struc-
tures compared with its competitors. In similar vein, Attorney-
General's described action that had been taken to explain to
ASIAL the situation of Australian Protective Services in
relation to its costs compared with private sector competi-
tors.5®

369 The Committee accepts as appropriate the steps
taken by these departments to explain their approach to their
competitors, and would expect further efforts along these lines
to result in reduced levels of complaint.

55 AASA, Transcript, p. 512 (Canberra, 31 January 1994).

56 DAS, Transcript, pp. 316, 318-9 (Canberra, 6 December 1993), p. 478 (Canberra,
31 January 1994); Attorney-General's Department, Submission, pp. S2381, 2385-8
(Vol. 7 of Submissions).

PUBLIC BUSINESS IN THE PUBLIC INTEREST

3.70 The Committee notes that industry allegations of
conflicts of interest were closely linked with complaints about
unfair competition by government businesses. This topic is
discussed in Chapter 8 of the Report.

The Case of the Australian Surveying
and Land Informatioen Group

371 The Australian Surveying and Land Information
Group (AUSLIG) provides another example of where perceived
conflict has arisen between public interest programs and
commercial operations. AUSLIG is a DAS business which
provides a wide range of land-related information services. In
line with government decisions, AUSLIG has been charging
clients for commercial services from 1 January 1989 and
commenced operating on a trust account basis from 1 July
1989. From 1 July 1990, AUSLIG's former tied clients have
been able to choose alternative suppliers. The balance of
AUSLIG's funding is derived from its public interest pro-
gram.”’

Complaints from Competitors of the Australian Surveying and
Land Information Group

372 Insubmissions and at public hearings, the Committee
learnt that the focus by AUSLIG on its commercial objectives
was perceived to be at the expense of its public interest
responsibilities, and was the subject of complaint from
AUSLIG's competitors.

3.73 The principal concerns raised by AUSLIG's competi-
tors were:

. the potential for conflict between AUSLIG's public
interest and commercial activities;

. the disadvantage of competing with a body that is
also the custodian of the national database; and

57 AUSLIG, Transcript, p. 475 (Canberra, 31 January 1994); the public interest program
constitutes about 70 per cent or $25million of AUSLIG's overall business.
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. the negative effect on the maintenance of the
national database of AUSLIG's concentration on its
commercial role.

374 In its submission, AASA stated its concerns about
AUSLIG's role as the custodian of the national surveying and
mapping databases to which its competitors require access in
order to survive:

This [co-ordination and maintenance] role is compromised
by AUSLIG being in competition with its private-sector
counterparts because ...

Private surveying and mapping companies make use of
national data kept by AUSLIG. Private companies now
compete with AUSLIG. Consequently, private companies
feel disadvantaged to be competing with the custodians of
the information.5®

375 DBoth AASA and the Association of Consulting
Surveyors Australia (ACSA) affirmed that the commerciali-
sation of AUSLIG's operations had led to a deterioration in the
quality of national mapping information, due to reduced
production of public interest data. At a public hearing, ACSA
claimed that:

... our maps are so far out of date. The reason for that is
that in New South Wales and in many of the other states,
as with AUSLIG, the main concentration now is not on the
map‘gng of our country but rather on commercial activi-
ties. ’

Criticisms about the accuracy of some mapping series
information maintained by AUSLIG were also raised at the
public hearing.

58 AASA, Submission, p. 8 255-6 (Vol. 1 of Submissions). AASA also raised the issue of
private sactor businesses being required to inform AUSLIG of their intended use of
any data they accessed; this was seen as giving AUSLIG an unfair advantage over its
competitors. However, AUSLIG indicated that this requirement has been removed
(DAS, Transcript, p. 524 (Canberra, 31 January 1994).

59 ACSA, Transcript, p. 497 (Canberra, 31 January 1994).
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Comments from the Surveyor-General of New South Wales

3.76 At a private meeting with the Surveyor-General of
New South Wales, Mr D Grant, the Committee heard that the
combination of commercial and public interest roles in
AUSLIG had created difficulties. While AUSLIG competes for
Commonwealth and private sector business in mapping, it also
advises the Government on funding for the State mapping
programs. Mr Grant maintained that this creates a conflict of
interest, since AUSLIG cannot simultaneously perform the role
of 'honest broker' in terms of the national interest at the same
time as it is advising the Government and competing for work
against the other tenderers, both private enterprise and State
government agencies.

Response by the Australian Surveying and Land Information
Group

3.77 AUSLIG acknowledged that 'under the existing level
of resources we will never be able to have both scales [of maps,
1:100,000 and 1:250,000] completely up to date, digitised and
in paper map form'% It maintained, however, that its first
priority 'is to continue to deliver an effective and efficient

public interest program'$!

Possible Solutions

378 The Committee believes that a possible solution to
these problems would be to separate the public interest and
commercial functions of AUSLIG. One suggestion made to the
Committee during discussions with the Surveyor General of
New South Wales was the creation of the office of
Commonwealth Surveyor-General, which would be organisa-
tionally separate from the survey and mapping operations of
AUSLIG. It was envisaged that this office would advise the
Government on national mapping issues, such as funds
allocation to the States and to AUSLIG for public interest

60 AUSLIG, Transcript, p. 481 (Canberra, 31 January 1994).

61 AUSLIG, Transcript, p. 476 (Canberra, 31 January 1994).
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survey and mapping programs. A Surveyor-General might also
coordinate mapping activities in Australia, which is a field
where the Committee heard claims of overlapping effort.®?

379 Recommendation 10

The Government should examine the advisability of
creating an agency separate from the Australian Surveying
and Land Information Group to carry out such functions as
providing advice, coordinating national mapping activities
and maintaining the database. This study should be carried
out in conjunction with State and private sector mapping
interests.

Cenclusion

380 From its examination of the Commonwealth's
experience of commercialisation, the Committee has concluded
that the need for clear, non-conflicting objectives is understood,
but has not been fully translated into practice. The Committee
has made recommendations to that effect where it has identi-
fied shortcomings in the clear definition of objectives and the
handling of conflict between multiple objectives.

381 In relation to GBEs, the Committee is of the view
that GBEs generally have been established with clearly defined
objectives. However, care needs to be taken in cases where
multiple objectives are involved, to ensure that the objectives
are complementary and not conflicting. The case of the CAA
illustrated the importance of this principle.

382 The Committee identified another important factor
in the successful operation of GBEs, which is that the primary
focus should be placed on their commercial objectives, while

62 D M Grant end B Krogh, Cadastral Development in New South Wales: Philosophy,
Politics and Polarisation, XXth International Congress of the International
Federation of Surveyors, Melbourne, March 1994, p- 7. AUSLIG, however, disputed
that duplication occurred (DAS, Transcript, pp. 478-9, Canberra, 31 January 1994).
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any social obligations placed on them by the Government
should be clearly defined and communicated. The problems
caused by inadequately defined social abjectives for GBEs are
considered in detail in Chapter 4.

383 The Committee considers that the objectives of
business units within departments of state are less well defined
than for GBEs. Indeed, the need for clear, non-conflicting
objectives, and the principle that different functions be
separated from one another, apply just as much to business
units as they do to GBEs. In the Committee's view, there is
evidence of greater confusion between commerecial and public
policy objectives in the case of business units. This situation
creates the risk of uncertainty in the minds of staff, clients and
competitors, with the likely outcome of reduced efficiency and
productivity.,

3.84 The problems identified in AUSCRIPT and AUSLIG
with respect to conflicting or unclear objectives, point to the
need for further development of the policy framework for
business units. All departments of state which contain business
units also need to draw upon the experience gained by early
leaders in the field of commercialisation, such as DAS, in order
to develop clear policy guidelines in conjunction with the
central coordinating agencies. The Committee has made
several recommendations to this effect.
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COMMUNITY SERVICE
OBLIGATIONS

Introduction

4.1 There are a number of reasons why governments
undertake to supply goods and services to the public and to
their own agencies. It may be because the private sector is
unable or unwilling to do so; it may be because governments
consider that the presence of their businesses in the market
will cause the market to operate more efficiently. Whatever the
reason, the decision is made in the light of governments'
perception of the public interest. When the supply of these
same goods and services is commercialised, it is necessary to
consider whether public interest considerations still apply to
their provision. This is particularly the case in ensuring
universal access to essential services, such as water, power and
communications. A mechanism that has been developed to
guarantee access for all to essential services is the community
service obligation (CSO).

4.2  The Committee recognises that, as the Public Interest
Advocacy Centre pointed out, CSOs are still a 'pioneering area'
where much work is required to reach a satisfactory conceptual
and practical framework for their delivery.! Accordingly, the
Committee has devoted most of this chapter to discussing the
issues involved and identifying where further work is needed.
Given the complexities that exist in the area, finding robust
solutions to the issues that CSOs raise will be challenging.

1 Public Interest Advocacy Centre, Transcripé, p. 2249 (Canberra, 18 August 1964).
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Definition of Community Service Obli-

gations
General Definitions

43 In a recent publication on CSOs, the Steering
Committee on National Performance Monitoring of
Government Trading Enterprises (GTEs) provided the
following as its 'preferred definition':

A Community Service Obligation arises when a government
specifically requires a public enterprise to carry out activi-
ties relating to outputs or inputs which it [ the public
enterprise] would not elect to do on a commercial basis, and
which the government does not require other businesses in
the public or private sectors to generally undertake, or
which it [the public enterprise] would only do commercially
at higher prices?

44 The significant characteristics of a CSO are that:

. it arises as the result of a government directive
relating to the conditions of supplying a specific
service;

. the service would not otherwise be supplied under
the same conditions, as a commercial decision; and

. the service provides an identifiable community or

social benefit, which usually has distributional
objectives relating to financial and geographic equity.

However, as the Steering Committee points out, 'there is
considerable ambiguity associated with each of these character-
istics and considerable scope for different interpretations of
their practical meaning'?

2  Steering Committee on National Performance Monitoring of Government Trading
Enterprises, Ca ity Service Obligations: Some Defnitional, Costing and Funding
Issues, April 1994, p. 49.

3 ibid., p. vii; Industry Commission, Rail Transport, Volume I: Report, Report No. 13,
AGPS, Canberra, August 1991, p. 82.
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4.5  CS8Os may specify:

. that the service be supplied at a uniform or afford-
able price to all consumers; or
. that price concessions be granted to special groups of
consumers; or
. that particular inputs be used.4
Specific Examples

4.6  The discussion above relates principally to GBEs that
supply services directly and widely to members of the public
Examples of such CSOs are Telstra's telephone service anci
Australia Post's letter post. However, the term, CSO, is also
used. in a slightly different context to describe o,ther a::tivities
carried out in the public interest. For example, the Department
of Administrative Services (DAS) referred to its businesses'
CSOs as 'work undertaken for the Commonwealth at large, as
opposed to any single department or agency'.® The Memor,an-
du@ of Understanding between the Department of Finance
(Finance) and DAS that relates to the financial framework for
DAS's Business Trust Account indicates that CSOs are mon-
commercial activities undertaken by DAS businesses as
Tequired by government, for which no specific client can be
identified or which cannot reasonably be charged to clients'.®

4.7  Specifically, DAS listed the CSOs of its busi .
1993-94 as being: s businesses in

. national mapping, geodesy and remote sensing by the
Australian Surveying and Land Information Group
(AUSLIG), which cost $22.69m;

. protection of public health and Australian exports
through analytical testing, specialist advice, industry
standards and research by the Australian
Government Analytical Laboratories (AGAL), at a

Steermg Committee on National Performance Momtormg of Government Iradmg

DAS, Submission, p. S347 (Vol. 1 of Submissions).

ibid., p. 8371.
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cost of $5.6m;

. editorial and design, standards and guidelines,
Commonwealth cataloguing, Ministerial Document
Service, provision of legislation and Government
information by the Australian Government Publish-
ing Service, which cost $5.96m;

. information and advice to Government, Government
support to quality assurance in the building industry,
and protection of public interest by the Australian
Construction Service, costing $2.6m;

. information and advice to Government, Government
support to quality assurance in the building industry,
and protection of public interest by the Interiors and
Asset Services, at a cost of $0.1m and $1.87m respe-
ctively; and

. safety and security costs involved in COMCAR's
provision of a chauffeured car service to the
Governor-General, Members of Parliament and
Senators, the Judiciary and VIP guests of the
Government, which amounted to $3m.

In 1993-94, DAS businesses expended $39.3m, or 4.5% of DAS's
total commercial revenue, on meeting their CS0s.

4.8 The Australian Quarantine and Inspection Service
(AQIS) anticipated spending approximately $50m of its 1993-
94 budget funds on its CSOs to provide:

. barrier control functions in the quarantine area;

. compliance functions relating to a royal commission
into meat substitution;

. international activities; and

. services to Ministers and the Parliament.?

49 In the Attorney-General's Department (Attorney-
General's), AUSCRIPT received $0.8m of budget funding in
1993-94 for CSOs, such as providing public address systems in
court buildings and maintaining the infrastructure for record-

7  DAS, Submission, pp. $2307-8 (Vol. 7 of Submissions).

8 Department of Primary Industries and Energy, Submission, p. $1238 (Vol. 3 of
Submissions); Transcript, p. 616 (Canberra, 4 February 1994).
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ing proceedings. In the same year, $7.4m was appropriated to
the I:.ega] Practice for services to the Attorney-General or the
Parliament and $31.3m for certain legal services relating to:

. the provision of legal advice to Cabinet, Ministers, or
dfepartments on existing or proposed Cabinet submis-
sions or memoranda and on legislative proposals and
draft legislation;

. the provision of policy advice within the Attorney-

General's portfolio;

the provision of assistance with Government policy,

program or administrative development; and

. the preparation of public international law and
treaties, and drafting of subordinate legislation,

proclamations and other types of legislative instru-
ments.’

Identifying, Costing and Funding
Community Service Obligations

Introduction

4.10  In the past when goods and services were supplied by
a GBE in pursuit of the Government's social objectives, their
cost was met by cross-subsidisation from the profitable areas
o.f the GBE's operations or by a general government contribu-
tion towards operating deficits. More recently, the Government
has sought to use its resources more efficiently by establishing
precisely the nature and cost of goods and services provided as
CSOs and, on the basis of that information, deciding whether
subsidies for them are justified.

‘ 4:11 'This process is described in the Accountability and
Ministerial Oversight Arrangements. They require Ministers
to be explicit about the objectives of CSOs within their

$  Attorney-General's Department, Submission, Pp- S1145-7 (Vol. 3 of Submissions).
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portfolios, to specify the nature of the obligations (which are
to be met a minimum cost), and to make the costs transpar-
ent.!

Identifying Community Service Obligations

412 Identifying CSOs is important because it ‘ensures
there is no confusion about government intentions and the
obligations of boards.!! It can, however, be difficult. As
Finance pointed out to the Committee, there are times when
a fine judgement must be made about whether or not an
activity is a CSO:

whether the organisation would have commercially
followed a course in its own interest or not. For example,
we have the sense that there is a greater degree of unifor-
mity in pricing across the country in a lot of private
companies that operate nationally than you might expect if
they were just simply matching local costs with local prices,
so they clearly do not do that. So being able to decide what
degree of uniformity there is in pricing across the country,
as an example, is a business judgment that the business
would normally make and how much is something which
the government has imposed is not necessarily easy eith-
er.t?

413 Finance described how a new CSO is identified.
. A GBE and its portfolio department makes a case to

their Minister for a particular activity to be con-
sidered as a CSO;

. The claim is checked by Finance and the Minister is
advised accordingly; and
. The portfolio minister and the Minister for Finance

take the proposal to Cabinet for approval.®

10 Accountability and Ministerial Oversight Arrang ts for Ct wealth
Government Business Enterprises, May 1993, p. 2.

11 Finance, Submission, p. $2259 (Vol. 7 of Submissions).
12 Finance, Transcript, p. 2393 (Canberra, 17 October 1994).

13 Finance, Transcript, pp. 72-3 (Canberra, 8 November 1993).
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414 In some cases CSOs are detailed in the legislation
relating to the GBE. For example, the requirement for
Australia Post to deliver letters to all homes and businesses in
Australia is specified in the organisation's enabling legislation
and amplified in other supporting documentation. Similarly,
Telstra's obligation to provide a standard telephone service
throughout the country (with financial support from its
competitors) is prescribed in its enabling legislation.!®

415 During the course of the Inquiry the Committee
received representations from a number of community organi-
sations arguing that, when identifying new CS0s, GBEs should
consult with consumers and their representatives.’® The
Committee acknowledges that some GBEs consult extensively
in relation to their CSOs. For example, Telstra, and the
telecommunications industry regulator, AUSTEL, have access
to advice and the points of view from a number of groups that
represent the interests of different groups of users. Australia
Post has also sought community input on issues relating to the

letter service by setting up the Postal Services Consultative
Council.

4.16 The Committee applauds these initiatives but believes
that more needs to be done:

o in the first place, to extend the system of consulta-
tion; and

. secondly, to analyse proposed new CSOs in the
broader context of the Government's social Jjustice
strategy.

14 Australia Post, Submission, p. 52212 (Vol. 6 of Submissions).
15 AUSTEL, Submission, pp. $2175-6 (Vol. 6 of Submissions),

16 Australian Council for Social Services, Submission, p. $2125 (Vol. 6 of Submissions);
Public Interest Advocacy Centre, Submission, p. 82147 (Vol. 6 of Submissions).
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417 Recommendation 11

In identifying new community service obligations, the
Department of Finance, in conjunction with relevant
government business enterprises and portfolio departments,
should:

(a) seek and consider input from relevant community
groups and interested parties; and

(b) analyse the proposed new community service obligca-
tions in the light of the Government's broad social

Justice policy objectives.

Implicit Community Service Obligations

4.18 In spite of the requirement in the ACCOUHfJ&bI‘II.tJ" and
Ministerial Oversight Arrangements that CSOs be specified,
several GBEs pointed out to the Committee that, altho?gh
they provided what they considered to be CSOs, these obliga-
tions were not explicitly required by law or agreement. The
Australian National Railways Commission (AN) told the
Committee that:

.. there is no explicit recognition that the passenger
business is a CSO. Nevertheless, we do get a revenue
supplement for the business. But ... nothing' was evelz7-
written down that said the passenger business is a CSO.

4.19 Similarly, the Federal Airports Corporation .(FAC)
has no explicitly named CSOs. However, it does operate its losjs
making airports by cross subsidy from the proﬁtat.)le ones'; .t}‘ns
could be regarded as a CSO. Furthermore, it provides facilities
for aircraft supplying emergency services as well.as r'ent-ff-ee
accommodation for customs, quarantine and 1mmxgratfon
activities. In this connection, the Prices Surveillance Authority

17 AN, Transcript, p. 1704 (Sydney, 15 June 1994). In 1992.93, the Budget gup]}::ement to
AN was $59m (Transport and Communications, Annual Report, AGPS,r[ an] rcr:,
1993, p. 98), and in 1993-94 was expected to fall to $45m (Program Performan
Statements, p. 326).



PUBLIC BUSINESS IN THE PUBLIC INTEREST

(PSA) commented that the FAC's provision of these latter
services contains 'some element of a CSQ'.!8

420 The Civil Aviation Authority (CAA) also made the
point to the Committee that it had no explicit CSOs, although
its search and rescue and air safety regulation functions could
be considered to be CSO0s.!® It commented in its submission
that the Government had not yet fully defined the community
service and social objectives of the CAA.2 In addition to
search and rescue and air safety regulation, the CAA specified
two further activities as also requiring clarification:

. network pricing of its air traffic services, under
which system standard prices are charged in all parts
of the network, irrespective of the costs of providing
services at different locations;?! and

. 'how the CAA should actively participate in facilita-
ting Australian industry development'.??

421 Indiscussing the network pricing system used for the
FAC's aeronautical charges, the PSA asked:

are some of these airports effectively providing
community service obligations? What we say there is that
if they are they should be very clearly identified. In other
words, that requires a clear government specification that
there is a CSO attached to those airports,that the CSO
ought to be directly costed, and funded in the most appro-
priate way.?

18 PSA, Inquiry into the Aeronautical and Non-Aeronautical Charges of the Federal
Alrports Corporation, August 1993, p. 189,

19 CAA, Transcript, p. 1437 (Sydney, 20 May 1994).
20 CAA, Submission, p. 8527 (Vol. 2 of Submissions).

21 A similar arrangement existed in the FAC's aeronautical charges until recently when
it responded to the PSA's report on its aeronautical and non-aeronautical charges by
moving towards location specific, cost based pricing (FAC, Transcript, p. 1874,
Canberra, 6 July 1994),

22 CAA, Submission, p. S527 (Vol. 2 of Submissions).

23 PSA, Transcript, p. 664 (Canberra, 4 February 1994).
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422 The Bankstown Airport Chamber of Commerce
commented on similar lines that:

The immediate priority of government to the general
aviation industry and the wider Australian community must
firstly be to identify all the CSOs for all to see and to
classify who is responsible for each and every one of
them®

423 Finance observed that "implicit' CSOs relate to
services which are not clearly identified by the Government as
being CSOs'?® The Committee agrees that this is true in
some of the instances listed above, for example, the use of
network pricing by the CAA and FAC. In other cases, there
appears to be a gulf between Finance's and the businesses'
views of what is or is not definitely a CSO. Finance states

categorically that:

Where CSOs are Budget funded (for example CSOs carried
out by the Civil Aviation Authority, the Australian Mari-
time Safety Authority and the Australian National Rai]wa' ys
Commission) they are specified in Budget Paper No 1%

The CAA and AN were, by contrast, not clear on this point.

424 As one of the principal purposes of specifying CSOs
is to clarify the intentions of the Government and the obliga-
tions of GBE boards, it is clearly unsatisfactory that there is
some confusion over the provision of implicit CSOs. It is
important that a more rigorous approach to the identification
and classification of such CSOs be adopted. Without such an
approach the GBE may be unclear about its responsibilities,
costing the CSO will present problems and it will be difficult
to assess the performance of the GBE in delivering the CSO.

24 Bankstown Airport Chamber of Commerce, Transcript, p. 1658 (Sydney, 20 May
1994).

95 Finance, Submission, p. 52259 (Vol. 7 of Submissions).

26 ibid., p. S2261.
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425 Recommendation 12

The Department of Finance should coordinate a review of
all activities by commercialised entities which appear to be
'implicit’ community service obligations. The review should
make explicit the exact nature of any such community
service obligations and recommend how they should be
costed and funded.

426 With the Government's recent decision to lease the
airports operated by the FAC, the Committee believes that the
need to examine the FAC's implicit CSOs assumes particular
importance. The Committee understands that some of the
implicit CSOs listed in paragraph 4.19 are being considered in
the context of setting up a regulatory framework for the FAC's
airports. If the Government accepts that these implicit CSOs
are indeed CSOs, their mode of funding will need to be settled
quickly. The Government will also need to consider whether
the services should be provided under contract by the new
owner, be written into the terms and conditions of the leases,
or be provided by a separate Government agency.

427 Recommendation 13

Before the future of the airports currently operated by the
Federal Airports Corporation is settled, the Departments of
Transport and Finance should:

(@)  identify and assess any 'implicit’ community service
obligations in the operations of the airports; and

(b)  agree on appropriate methods for the future delivery
and funding of the community service obligations.

4.28 The point made in paragraph 4.26 is one that applies
generally in any case of GBE privatisation. The Committee's
recommendation in respect of the FAC can therefore be cast in
a more general form as follows.
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429 Recommendation 14

Before any government business enterprise is privatised,
the Department of Finance and relevant portfolio deeart—
ments should review the community service obligations,
both explicit and implicit, delivered by the government
business enterprise and determine:

(a) whether the community service obligations should be
provided after privatisation; and, if so

()  how they will be delivered and funded.

Costing Community Service Obligations
430 In a submission to the Inquiry, Finance outlined the
reasons for requiring CSOs to be costed. Information about

CSO costs allows assessment of:

. the opportunity cost of providing CSOs;

. whether CSOs are being provided at minimum cost,
as is required;

. whether the Government is over compensating GBEs
for providing CSOs by excessive budget fundin_g;‘

. the impact of those CSOs which are cross-subsidised

on the overall performance of a GBE; and o
. whether CSO funding is giving GBEs op2e7rat1ng in
competitive markets an unfair advantage.

4.31 The practical issue to be addressed in costir'lg a CSO
is by how much total costs change when that CSO 15: carried
out, compared to any revenue derived from it. Te?hnlcallyt to
cost CSOs can be a time consuming and expensive exercise.
The Steering Committee on National Performance Monitoring
of GTEs recommends the avoidable cost approach. However,
the Steering Committee believes that the method should be
modified to suit the circumstances of each GBE, and points out

27 ibid, p. $2264.
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that the costing of CSOs raises a number of complex issues.?
The important point, according to Finance, is to avoid cost

plus pricing, as this approach dulls the incentive to improve
efficiency.?®

432 The Steering Committee also commented that

'perhaps the most definite conclusion that can be made is that
the pursuit of precision in the costing of CSOs is likely to

prove fruitless and yet be very costly'.?® The PSA made the
same point:

Invariably, estimation of the costs of providing a CSO will
require some judgments about allocation of costs (such as
what is avoidable and what is not), the level of service
which would be on offer, and the level of demand in the
absence of the CSO. In practice, there is likely to be some
trade-off between precision and the time and resources
devoted to such a measurement exercise>!

4.33 An example of some of the difficulties that can arise

in costing a CSO was provided by AQIS at one of the
Committee's hearings:

... part of our operations are cost recovered and the barrier
operations are funded through the CSOs. It is not easy to
look at a particular quarantine officer and say that he or
she at some point in time is obviously one or the other.
There will always be some grey areas in that.3?

29

31

32

Steering' Committee on National Performance Monitoring of Government Trading
Enterprises, op. cit., p. 46.

Finance, Submission, p. $2261 (Vol. 7 of Submissions).

Is':te:;nng Comgdttee on National Performance Monitoring of Government Trading
nterprises, Community Service Obligations: Some Definjtional, Costi) i
Issues, April 1994, p. 45. g and Funding

P?A, Inquiry into the Aeronautical and Non-Aeronautical Charges of the Federal
Alrports Corporation, August 1993, p. 186.

Department of Primary Industries and Energy, Transcri] 625
4 February 1994). & P4 . 625 (Carberra,
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A similar point was made by DAS in relation to businesses like
AGAL or AUSLIG: 'what do you count on that side of the
fence and what do you count on the other side of the fence?'

4.34 Australia Post expanded on the complexity of accu-
rately costing CSOs in its 1992 Annual Report:

The methodology prescribed for the estimation of the cost
of CSOs is very complex. It requires the collection of
considerable amounts of data and the making of a range of
assumptions. ... Australia Post has reservations about the
usefulness and realism of the results produced by this
methodology®

Telstra made a similar point in evidence to the Committee:

Regarding USO [universal service obligation] costing in
telecommunications, Telstra would comment that the
process of costing, and the reimbursement of the universal
service carrier via the universal service fund, has proven to
be administratively complex and time consuming®®

4.35 Simply put, the telecommunications USO is to ensure
that payphones and a standard telephone service are reason-
ably accessible to all Australians on an equitable basis. An
elaborate model has been developed to cost the delivery of this
USO. The operational experience of this model may give some
indication of the types of problem that can arise in costing
CS0s.

436 As AUSTEL pointed out, the model was developed in
1989; it was produced within a short time frame before
competition was introduced and the network modernised. Both
Vodafone and Optus have expressed their reservations about
the methodology, while AUSTEL has indicated that the
current framework for costing CSOs does not allow for the
impact of competition on the calculation and should be

33 DAS, Transcript, p. 274 (Canberra, 8 November 19893).

34  Australian Postal Corporation, 1992 Annual Report, p. 65, reproduced in Australia
Post, Submission, p. 52224 (Vol. 6 of Submissions).

35 Telstra, Submission, p. $2120, (Vol. 6 of Submissions).
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modified to do this. For example, AUSTEL believes there must
be:

. a methodology that takes into account the effects of
competition and clearly delineates USO responsibili-
ties from commerecially driven outcomes;

. scope for changing the methodology in the light of
changes not anticipated at the time the framework
was put in place;

o strong external scrutiny during the development of
the USO costing methodology;

. procedures for checking claims that rely on confiden-
tial material; and

. an agreed dispute resolution mechanism.?®

The Committee notes that AUSTEL has launched a review of
the methodology used to estimate the cost of Telstra's USO.

4.37 Although the Committee is concerned by the very
considerable expense and effort required to cost some CS0s,
the costing of CSOs is an integral part of improving GBE
efficiency. Moreover, it is essential in any cases where private
sector competitors contribute to the cost of meeting a CSO. It
is to be hoped that the time and effort initially spent on
costing CSOs will be more than offset by subsequent efficiency
improvements in CSO delivery.

Funding Community Service Obligations

4.38 There are several methods currently used by the
Commonwealth to fund CSOs:

. cross-subsidy between different users, as with the
FAC's cross-subsidisation of its less profitable air-
ports;

. levies on all users to subsidise services provided at

less than cost to certain categories of users - this is
an explicit form of cross-subsidy;

36 AUSTEL, Submission, pp. $2182-3 (Vol. 6 of Submisaions),
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. direct subsidy to consumers as in concessional prices
or vouchers for certain groups of people;

. direct funding from the Budget - this method is used
for safety regulation by the CAA and Australian
Maritime Safety Authority (AMSA) and has been
used extensively with railways in Australia; and

. acceptance of a lower rate of return to the
Government by the GBE to compensate for expenses
incurred in providing a CSO - this approach is often
adopted in conjunction with the use of cross-subsidy,
as in the case of Telstra and Australia Post.

4.39 Under the current Accountability and Ministerial
Oversight Arrangements, the Government requires that new
CSOs will be 'mormally financed from the Budget',*” while
allowing existing CSOs to continue to be funded by cross-
subsidy from more profitable areas of the business and a
reduction of the required rate of return. Although appropri-
ation from the Budget is the method of funding CSOs that is
preferred by central agencies, it is the exception rather than
the rule and, in the opinion of the PSA, is likely to remain
s0.%8

4.40 The Steering Committee on National Performance
Monitoring of GTEs commented that none of the funding
methods listed above provide 'a complete solution to the
problems encountered with CSOs. They all involve trade-offs
between efficiency and other objectives.®® However, it is
generally acknowledged that funding from the Budget has the
advantage of leading to greater transparency and accountabili-
ty. With budget funding, decisions about the appropriateness
of CSOs are clearly made by the Government on an annual
basis in the context of its social policy, and not by the GBE's
board or management.®® In addition, this funding method is
likely to apply greater cost discipline on the provider and so

37 4 tability and Ministerial Oversight Arrang ts for C wealth
Government Business Enterprises, May 1993, p. 2.

38 PSA, op. cit., p. 188,

39 Steering Committee on National Performance Monitoring of Government Trading
Enterprises, op. cit.,, p. x.

40 Public Interest Advocacy Centre, Submission, p. $2146 (Vol. 6 of Submissions).
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contributes to the more efficient use of resources. Budget
funding also enables the Government to consider whether

there may be more efficient means of delivering particular
CS0s.

441 On the other hand, there are also disadvantages to
funding CSOs from the Budget, which were brought to the
Committee's attention. Organisations representing consumer
interests expressed concern that when budget funding is
required for CSOs:

. new initiatives are minimised unless the Government
establishes ongoing consultation with consumer and
community organisations;*!

° C80s may become increasingly remote from the
businesses' 'core' activities, which may reduce social
equity in the delivery of core services; and

. social goals tend to become subordinated to budget-
ary goals.*?

4.42 The Public Sector Union, as it then was, also sub-
scribed to the view that budget funding of CSOs is:

subject to political vicissitudes or cycles. .. the
government has an overall imperative of reducing budget
deficits and so on. So the budget funding of CSOs is often
pared back and pared back.*®

443 Australia Post argued strongly in support of its
practice of cross-subsidising between the profitable and
unprofitable elements of its letter post network. It argued that
the uniform cost of posting a letter in Australia is a more
effective way of meeting its CSO than the more focussed
method of budget funding. Specifically, it believed that budget
funding would:

41 Communications Law Centre, Submission, pp. $2090-2 (Vol. 6 of Submissions).
42  Australian Council of Social Service, Submission, pp. $2124-5 (Vol. 6 of Submissions).

43 Public Sector Union, Transcript, p. 973 (Sydney, 25 February 1994).
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° replace 'the current funding certainty for CSOs,
arising from cross-subsidisation, with the uncertainty
and risk associated with annual budget negotiation
outcomes'; and

. contradict the Government's intention that corpora-
tisation of its businesses should place them at arm's
length, with the presence of 'budget handouts' posing
'a threat to the commercial culture and efficiency
drive which have made Australia Post so successful

after corporatisation'.*t

Australia Post also argued, as in paragraph 4.34, that estimat-
ing the magnitude of budget funds that would be needed for
the letter post would be very difficult and costly.*®

444 While agreeing with the latter point, Finance denied
that budget funding would increase the uncertainty and risk
associated with maintaining the letter post. It also rejected the
suggestion that budget funding would represent a threat to
Australia Post's commercial orientation.*®

445 The Committee acknowledges that funding CSOs by
a direct appropriation from the Budget allows for greater
accountability and transparency than funding by cross-subsidy,
and ensures that decisions about the nature and funding of
CSOs are taken by the Government, not GBE managers.
However, in those cases where a CSO is an integral part of the
total operations of a business, as with Australia Post and
Telstra, the Committee accepts that funding by cross-subsidy
may be preferable.”” The Committee believes that a flexible
approach must be taken to the funding of CSOs with the most
appropriate method of funding being selected on a case by case
basis.

44 Australia Post, Submission, pp. $2213-4 (Vol. 6 of Submissions).
45 ibid,,p 82214.
46 Finance, Submission, pp. $2262-3 (Vol. 7 of Submissions).

47 Finance also took the view that Budget funding may not be appropriate in all cases
(Finance, Submission, p. $2261 (Vol. 7 of Submissions).
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MonitoringtheDeliveryofCommunity
Service Obligations

Introduction

446 This section considers and comments upon the
various mechanisms in place which allow an assessment to be

made of the performance of commercialised entities in deliver-
ing CSOs.

Corporate Plans

447 The Accountability and Ministerial Oversight
Arrangements indicate that a GBE's annual corporate plan
should cover 'CSO details and costs, including strategies for
minimising costs'. The plan should also cover 'pricing/service
quality controls in the case of monopoly provided services',
which include CSOs as well as other services.*® This makes
the corporate plan a key document in assessing GBE perform-
ance in relation to CSO delivery.

448 However, at present GBE corporate plans are
confidential to the GBE and the relevant Ministers. There is
no publicly available information about the nature of the
undertaking between Minister and GBE for the supply of
CSO0Os. This contrasts with legislative requirements in other
Jjurisdictions that GBE statements of corporate intent be
gazetted or tabled in Parliament. State owned enterprises in
New Zealand and State owned corporations in New South
Wales have their statements of corporate intent tabled and in
Queensland the statements are gazetted.*® The Committee
discusses this topic further in Chapter 7.

449 The Committee notes that, in the absence of any
requirement to do so at present, some Commonwealth GBEs
have taken the initiative to make public information about
levels and standards of service. In the case of Australia Post,

48 A bility and Ministerial Oversight Arrang ts for C wealth
Government Business Enterprises, May 1993, p. 4.

49 Respectively, State-Owned Enterprises Act 1986, State Owned Corporations Act 1989,
Government Owned Corporations Act 1993.
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such standards were endorsed by the Government in 1992 and
published in Australia Post's 1992 Annual Report. In addition,
AUSTEL's 'view' of Telstra's USO provides guidance on access
to the telephone network and a definition of the standard
telephone service The 'view' provides a basis on which to judge
Telstra's performance.

450 The Committee agrees with this type of information
being made available about Australia Post and Telstra's CSOs.
However, such information should be published and widely
distributed by all GBEs and relevant business units. In this
context, the use of consumer charters and guarantees of
service may be relevant.®® The publication of information
about levels and standards of CSOs is important if GBE
performance is to be fairly and accurately assessed. Such
information should be readily available to the public in a
concise and clear form.

451 Recommendation 15

Each relevant department should review the public
information prepared by government business enterprises
within its portfolio about the nature of the goods and
services produced by those businesses. The review should
consider whether:

(a) the information is clear about the standards to which
the goods and services will be produced;

(b) the information is clear sbout the nature of any
community service obligations and the standards to
which such obligations will be produced or provided;
and

(¢c) the information is available on request and widely
disseminated.

50 Public Intereat Ad y Centre, Submission, p. $2142 (Vol. 6 of Submissions).
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Annual Reports

4.52 The Committee also believes that it is important that
comprehensive information about the past year's performance
of CSOs is provided in the annual reports of government
businesses. At present this is not generally the case, although
details are given for some businesses, for example for AUSLIG
in DAS's Annual Report for 1992-93.

4.53 In the context of reporting on CSOs, the Committee
noted that the Victorian Government's recent statement on
CSOs sets out what details CSO providers should report.®!
The Committee urges government businesses to provide more
information about the performance of their CSOs with a view
to providing the public with a feeling for, where appropriate:

. the multiple roles of each business;

. the share of public interest and commercial activities
in the business; and

. the effectiveness with which CSOs are provided.

4.54 In relation to business units within departments of
state, the Committee believes that Finance should revise the
departmental annual reporting requirements to require that
each department reports details about the delivery of CSOs by
all its business units.

4.55 Annual reporting requirements for GBEs are con-
tained in the Accountability and Ministerial Oversight Ar-
rangements and the Commonwealth Authorities and Com-
panies (CAC) Bill. In addition, reporting arrangements in the
Corporations Law apply to incorporated GBEs. While the CAC
Bill and Arrangements refer to including CSOs in corporate
plans, there is no requirement to specify and report on CSOs
in annual reports. The Committee believes that GBEs, like
business units, should detail how they have met their CSOs in

51 Office of State Owned Enterprises [of the Victorian Government], Community Service
Obligatic Policy Stat, t and Background to Policy, August 1994, p. 4.
Information to be reported includes target groups, financing and throughput, analysis
of the effectiveness of CSO delivery using basic ratios such as average benefit in
dollars per recipient, administrative costs per dollar of CSO benefit, and Ministerial
directions.
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their annual reports. Any government companies with CSOs
should also be included in this requirement.

456 Recommendation 16

The Department of Finance should revise:

(a) the annual reporting requirements relating to depart-
ments to require them to include in their annual
reports, details about their performance in delivering
any community service obligations required of any of
their business units; and

(b) the annual reporting requirements relating to
government business enterprises to require them to
include in their annual reports, details about their
performance in delivering any community service
obligations required of them.

Other Forms of Monitoring

457 Besides the corporate plan and annual report, other
forms of monitoring exist. For example, the Steering Commit-
tee on National Performance Monitoring of GTEs produces an
annual publication of performance information from Australian
GTEs.* The statistics in these publications provide a basis
on which like enterprises in different jurisdictions can be com-
pared with each other.

458 Anexample of industry-wide monitoring can be found
in the work of AUSTEL, which oversees the costing, cost, and
quality of Telstra's USO. As discussed earlier, AUSTEL's
monitoring role extends to conducting periodic reviews of the
adequacy of the current regime for identifying, costing and
funding the USO. The need for close and frequent reviews is
particularly important in the telecommunications industry
where technology changes rapidly. As technologies develop and
communities change, what was once appropriate as a USO may

52 Steering Committee on National Performance Monitoring of Government Trading
Enterprises, Government Trading Enterprises Performance Indicators 1987-88 to
1991-92, July 1993.
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no longer be so. For example, the current definition of
Telstra's USO relates to 'an extremely basic level of technologi-
cal service' at a time when many new modes of communication
are appearing on the market.

4.59 One of AUSTEL's principles for the fulfilment of the
USO is that 'if a service is available to most consumers, Telstra
shall put in place plans to implement universal access to the
service for all consumers throughout Australia.® This pro-
vides a mechanism for allowing new technologies to be
introduced as a USO. The Committee notes that AUSTEL is
currently reviewing its definition of the standard telephone
service that Telstra must make available. Services that are
being considered for inclusion as standard services include call
waiting, forwarding and return, modem and facsimile usage
and digital connection.?

4.60 The Committee believes that reviews of CSOs should
be carried out with extensive community involvement. It notes
that this is happening in the case of Australia Post, with the
recent decision by the Minister for Communications and the
Arts that the House of Representatives Committee on
Transport, Communications and Infrastructure will review the
letter post CSO once in each Parliament, assisted by represen-
tatives of remote and rural communities.’® As noted above,
community groups, such as the Australian Telecommunications
Users Group and the Consumers' Telecommunications Net-
work, provide their views to both AUSTEL and Telstra, and
AUSTEL has formed a Consumer Advisory Committee to
assist it to meet its legislative functions to protect the interests
of consumers.”’

461 The Committee commends these initiatives. It is
important, however, that when reviewing current CSOs, the

53 Consumers' Telecommunications Network, Reforming Universal Service: the Future of
Consumer Access and Equity in Australian Telecommunications, December 1993, p 4.

54 AUSTEL, Submission, p. 52185 (Vol. 6 of Submissions).
55 Financial Review, 21 March 1995, p. 4.
56 Australia Post, Transcript, p. 2283 (Canberra, 18 August 1994),

57 AUSTEL, Submission, p. S2184 (Vol. 6 of Submissions).
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relevant GBEs and portfolio departments consider the inter-
play between the CSOs and the Government's broader social
justice objectives. Such an analysis will enable considered
judgements to be made about how well CSOs are contributing
to the achievement of what have been identified as broad social

needs.

462 Recommendation 17

Each relevant department, in conjunction with government
business enterprises within its portfolio and the Depart-
ment of Finance, should:

(a) review the community service obligations currently
delivered by its government business enterprises and
business units to consider the impact of the
community service obligations on the Government's
broader social justice policy;

(b) seek and consider input from relevant community
groups and interested parties;

(c) report the findings of the reviews to Parliament; and
(d) repeat the review periodically.

463 One final way of monitoring the performance of
GBEs in delivering CSOs, would be to allow the Auditor-
General to conduct an audit of the efficiency with which such
obligations are carried out. Under the current arrangements
the Auditor-General does not carry out efficiency or perform-
ance audits on GBEs unless the responsible Minister makes
such a request. The Auditor-General has never received such

a request.’®

4.64 The Auditor-General Bill 1994, which has been
considered by the Committee,” proposes to modify the

58 Auditor-General, Submisgion, p. S304 (Vol. 1 of Submissions).

59 Joint Committee of Public Accounts, An Advisory Report on the Financial Mmge-
ment and Accountability Bill 1994, The Commonwealth Authorities and QOmpames .
Bill 1994 and the Auditor-General Bill 1994, and on a Propasal to Establish an Audit
Committee of Parliament, Report 331, AGPS, Canberra, September 1994.
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current arrangements slightly by allowing the Auditor-General
to conduct a performance audit on wholly owned GBEs either:

{a)  at the request of the responsible Minister; or

(b) by resolution of both Houses of Parliament (see
clauses 14 and 15 of the Bill)

4.65 In its report on the new financial management and
audit legislation, the Committee recommended that the
Auditor-General Bill be amended to allow the Auditor-General
to conduct a performance audit of a GBE in the circumstances
described in the Bill and at the request of the audit committee
of Parliament.®® The Government has indicated it does not
support this recommendation.

466 Even if the Government does not accept that the
Parliament's capacity to request a performance audit of a GBE
should be made easier, as proposed in Report 831, the Commit-
tee believes that there are strong grounds to assert that the
Auditor-General should be able to examine the efficiency with
which CSOs are delivered by GBEs. The Committee acknow-
ledges that there may be some practical difficulties in carrying
out such audits. As the Australian National Audit Office
pointed out:

in reviewing the appropriateness or otherwise of
community service obligations, there would be a need to
have a reasonable understanding of the entire operations of
a GBE, not just those activities which have been categor-
ised as community service obligations, this requiring the
Auditor-General's access and information gathering powers
to be sufficiently broad to allow this to occur.®!

Nevertheless the feasibility of the Auditor-General carrying out
performance audits of CSOs should be carefully examined.

60 ibid., p. 66.

61 Australian National Audit Office to Secretary, JCPA, Correspondence, 20 February
1995,
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467 Recommendation 18

The Department of Finance should consider whether to
recommend amending the Auditor-General Bill 1994 to
allow the Auditor-General to conduct performance audits of
the community service obligations of government business
enterprises.
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OTHER PUBLIC INTEREST
ACTIVITIES

Introduction

51 The previous chapter dealt with an important
mechanism by which the public interest is ensured with
respect to access for all Australians to essential services. In
addition to universal social welfare functions, government
businesses have in the past pursued other outcomes besides
the purely commercial. They have provided advice, given
preference to purchasing locally made goods, targeted disad-
vantaged groups for training, and represented Australia at
international meetings. These activities are at odds with the
current strictly commercial focus of government businesses and
yet they are important.

52  This chapter examines how these other aspects of the
public interest have been handled when former departments of
state are commercialised. It also considers government
businesses as good corporate citizens .

Lessons from the Experience of the
Department of Administrative Ser-
vices

53  An area of concern noted by the Committee is that,
when agencies with multiple roles are commercialised, their
non-commercial functions may be lost or downgraded. This
issue was raised with the Committee in relation to some of the
former regulatory, policy and social welfare roles undertaken
by the Department of Administrative Services (DAS).

54  The Auditor-General observed in relation to DAS's
former regulatory role that:

... with the cessation of a regulatory role by DAS business
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units there is an increased risk that responsibility for
dischargingthe regulatory functions which continue to exist
will not be taken up by individual agencies. In the areas of
energy management and accommodation standards, for
Instance, this has resulted in a regulatory vacuum. The
ANAO [Australian National Audit Office] considers that at
the time commercialisation is Iintroduced, particular
consideration needs to be given to how and by whom
regulatory activities should be discharged.!

55 Similar concerns were raised with the Committee
relating to DAS's contribution to the development of policy. An
example of this type of concern was brought to the
Committee's attention by Master Builders Australia (MBA).
MBA argued in its submission that, as a result of commer-
cialisation and devolution, Australian Construction Services
(ACS) had lost the ability to influence government policy
decisively. MBA regarded ACS's former role as a valuable
one.? According to the Association of Professional Engineers
and Scientists, Australia, not only had the Government lost an
independent source of expert advice on construction industry
matters, it had deprived other government departments of the
independent briefing advice that was once available to them.?
The importance of independent advice being on hand for the
Government was also mentioned in submissions to the Inquiry
by the Institution of Engineers, Australia (IEA) and, in
relation to legal matters, by the Legal Sub-Division of the
Public Sector Union's (PSU) Professional Division.*

56 It was recognised that it would be possible for the
Government to purchase advice from its businesses if there
was none available from within its central agencies. Indeed,
some of the community service obligations (CSOs) of DAS
businesses are to supply advice to the Government. However,

1 The Auditor-General, Efficiency Audit, An Audit Commentary on Aspects of Commer-
cialisation in the Department of Administrative Services, Audit Report No. 16 1992-
93, AGPS, Canberra, 1992, p. 19.

2 MBA, Submission, pp. $758-61 (Vol. 2 of Submissions).

3 Association of Professional Engineers and Scientists, Australia, Submission, p. $1650
(Vol. 4 of Submissions).

4  IEA, Transcript, p. 435 (Canberra, 6 December 1993); Professional Division, Legal
Sub-Division, PSU, Submission, p. $2098 (Vol. 6 of Submissions).
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there are potential problems with this approach. The advice
given under user pays arrangements is clearly limited by what
can be afforded by the client, which may result in inadequate
advice being purchased, or none sought at all.® Furthermore,
there is a possibility that the advice provided to the
Government might be tailored to favour the commercial
interests of the adviser.

5.7 Many departments have established their own in-
house capabilities to handle matters which were once DAS's
responsibility. Witnesses to the Inquiry claimed that such in-
house units were likely to be less well equipped for the tasks
they undertook than a large central agency. One of these
witnesses suggested an audit of how well the current system
was working.® The IEA went one step further and proposed
that:

In the interest of protecting taxpayer investment in
Commonwealth owned buildings and other facilities ... there
needs to be a central agency with well-defined powers to set
standards and oversee the procurement, management and
maintenance of Commonwealth assets."

5.8 In a similar vein, the MBA recommended that the
Government should redefine the role of ACS as the central
policy making and construction advisory body of the
Commonwealth. MBA envisaged that this role would be very
similar to the role performed by the New South Wales
Government's Construction Policy Steering Committee.?

5.9 The comments and suggestions summarised in the
previous paragraphs were made in late 1993 and early 1994. In
a supplementary submission to the Inquiry which was received
in November 1994, DAS admitted that a policy vacuum had
been left in some areas. DAS recognised that:

5  Professional Division, Legal Sub-Division, PSU, Submission, p. $2096 (Vol. 6 of
Submissions).

6 C S Schumacher, Submission, p. S250 (Vol. 1 of Submissions).
7 IEA, Submission, p. S1886 (Vol. 5 of Submissions).

8  MBA, Submission, p. 8761 (Vol. 2 of Submissions).
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There has been no recognised mechanism for providing
policy advice to Government on a range of public works
issues or for:

facilitating the exchange of information between
Commonwealth agencies and other levels of
government;

promoting the use of the Government's purchasing
power to drive reform of the construction industry;

handling the interface between industry and
Government on broad policy issues; or

reporting to Government on the implementation of
policies relating to public works.

510 As a result, DAS was establishing an advisory
committee on public works matters, which would draw
representation from other Commonwealth agencies and
industry as well as DAS. It was planned to be part of the
Department, and thus independent of the businesses, and to:

. provide advice to the Minister for Administrative Ser-
vices;

. promote, review and report on the implementation of
government policy;

. promote best practice approaches; and

. provide a focus for submissions on public works
matters.

The Committee noted that witnesses to the Inquiry saw it as
important that anybody charged with providing independent
advice to the Government was positioned within the depart-
ment, so that it would be unhindered by commereial consider-
ations.!!

511 DASalso acknowledged that concerns had been raised
by submissions to the Inquiry about one of its former social
welfare roles. In the course of commercialising ACS, the

9  DAS, Submission, p. $2308 (Vol. 7 of Submissions).
10 ibid., pp. S2309-10.

11 C 8 Schumacher, Submission, p. $251 (Vol. 1 of Submissions); IEA, Submission,
p- 51885 (Vol. 5 of Submissions).

101



102

PUBLIC BUSINESS IN THE PUBLIC INTEREST

decision was taken to disband a specialist unit which provided
advice on Aboriginal community development.’ In response
to the concerns expressed by Aboriginal groups, DAS is review-
ing its existing strategies and developing new ones for deliver-
ing infrastructure and transferring skills to indigenous
people.’

Conclusion

512 The experiences recounted above illustrate the
problems that can arise when insufficient attention is given on
the introduction of commercialisation to the fate of non-
commercial roles. The Committee urges a careful examination
of these roles, including consultation with interested parties to
determine whether they should be dropped altogether or
continued by another agency.

513 Recommendation 19

When introducing commercialisation, the Government
should:

(a8) in consultation with interested parties, examine
carefully whether the former public interest activities
of commercialising agencies should continue; and

(b) make appropriate alternative arrangements when it
decides to continue an activity in the public interest.

Support for Australian Industry

514 Government businesses may be in a position to assist
the development of Australian industry in a number of ways.
Firstly, State and Commonwealth GBEs account for a signifi-
cant proportion of domestic demand for certain goods and
services. Indeed, according to the then Department of Industry,

12 W F Buckwell, Submission, p. 209 (Vol. 1 of Submissions); C Starkis, Submission,
p. 5235 (Vol. 1 of Submissions).

13 DAS, Submission, p. S2311 (Vol. 7 of Submissions),
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Technology and Regional Development (DITARD), GBEs
represent the largest and sometimes the only customer for
such items as air traffic control systems. Through their

purchasing decisions, GBEs are in a position to 'provide a -

powerful stimulus to the emergence of competitive, innovative

Australian firms'. Business units may also find themselves

in a similar situation, according to AUSLIG's General Manag-
15

er.

5.15 Secondly, the use of certain products by government
businesses may recommend these products to potential
customers overseas. DITARD commented in its submission
that:

As major purchasers of technology-based products, GBEs
can .. also function as reference sites for new products;
demonstrated use by a major government agency is often a
significant factor in local firms achieving success in world
markets.

Some GBEs possess an international reputation for the
setting and maintenance of standards, the management of
projects and the provision of assistance to overseas agen-
cies. In this context, GBEs often play an important role in
supporting Australian companies export bids through
certification and recommendation of products that meet the
local agencies' standards.'®

516 In the third place, GBEs' participation in
international forums allows them to identify export opportuni-
ties at a very early stage and pass on this information to
Australian businesses.!” Finally, when GBEs are unable to

14 DITARD, Submission, p. $1994 (Vol. 5 of Submissions).
15 DAS, Transcript, p. 476 (Canberra, 31 January 1994).
16 DITARD, Submission, p. $1991 (Vol. 5 of Submissions).

17 Certain government businesses undertake the public interest activity of representing
Australin's interests in international forums. For example, the CAA acts on behalf of
the Government at meetings of the International Convention of Aviation
Organisations (CAA, Submission, p. S511, Vol. 2 of Submissions), and ANL Ltd
occupies the Australian seat at a number of international forums where worldwide
shipping issues are debated and discussed' (ANL, Transeript, p. 1754, Sydney, 15 June
1994).
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buy what they want on the domestic market and turn to
overseas manufacturers, they are in a position to use their
leverage to promote contact between the overseas and local
suppliers. In this way, Australian firms may be able to access
overseas expertise.

517 DAS has recently acknowledged the potential of its
businesses to expand into South East Asia. It intends, among
other objectives, to develop strategic alliances with business
and Asian governments. In doing so, it will seek opportunities

to work in partnership or joint ventures with the private
sector.!®

518 In recognition of the contribution that GBEs can
make to industry development, the Government put increased
pressure on them to support local firms in 1992 with the
request that they:

. include industry development objectives in their
corporate plans;

° prepare and make public industry development plans;
and

. develop industry impact statements before the start

of the tender process for contracts over $30m.'*

519 Both the Civil Aviation Authority (CAA) and the
Federal Airports Corporation developed industry development
plans in 1994. The CAA's plan adds further impetus to the
impact on industry development of The Australian Advanced
Air Traffic System (TAAATS), which Thomson-CSF is con-
tracted to supply. One of the evaluation criteria for this
contract was Australian industry involvement, with respect to
which Thomson has undertaken to:

maximise Australian activity in the project;

make Australia its regional headquarters and pro-
mote substantial Australian exports of air traffic
management systems, products and services to the
Asia-Pacific region;

18 DAS, Submission, p. 82312 (Vol. 7 of Submissions).

19 DITARD, Submission, p. 81992 (Vol. 5 of Submissions).
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develop strong in-country support capabilities for
TAAATS hardware and software; and

establish cooperative arrangements with Australian
based firms and Institutions to undertake R&D into
air traffic control products and services™

520 The CAA's current corporate plan states that the
CAA will assist in the development of Australian industry by
purchasing technically proven hardware, software and services,
certify products and services, and keep Australian industry
informed of current and future developments in airways
management. and technology.2’ The CAA also involves local
business in developing business opportunities related to its
core interests.

521 DITARD acknowledged that, in some cases, buying
locally might be more expensive than sourcing purchases from
overseas, and might be seen as being at odds with the commer-
cial orientation of GBEs. However, it could well lead to
valuable long term relationships with suppliers and provide
gains to the economy as a whole. DITARD concluded that:

... GBEs understanding and interpretation of what it means
to be a "commercial’ organisation could be broadened. A
mechanism to address the conflicts between the short term
financial considerations and the longer term strategic
interests and broader industry policy objectives of
Government needs to be explored®

522 The Committee notes that the House of Representa-
tives Standing Committee on Industry, Science and Technology
is undertaking an inquiry into government purchasing policies.
This inquiry will consider, among other matters:

20 CAA, Civil Aviation Authority Industry Development Plan, Canberra, June 1994, p. 5.

21 ibid, p. 16.

92 DITARD, Submission, p. S1994 (Vol. 5 of Submissions).

105



106

PUBLIC BUSINESS IN THE PUBLIC INTEREST

. the measures adopted by all government entities to
develop their supply bases in Australia;
. the Government's efforts to promote the use of

Australian made goods and services; and
the contribution of industry support programs to the
use of locally produced goods and services.

6.23 This inquiry can be expected to report on the topic of
Australian industry support in much greater detail than is
possible here. In the interim, the Committee believes that it
would useful for the Government to reiterate its earlier
request to Commonwealth GBEs, and extend it to all
government businesses.

524 Recommendation 20

The Government should:

(@) urge its businesses to give careful consideration to

the long term advantages of Supporting Australian
industry;

()] f-extend to all government businesses its request that,
if appropriate, they develop and implement
Australian industry development plans; and

(c) reiterate its request to government business enter-
].)HSGS that they develop and implement Australian
industry development plans.

TheGoodCorporate Citizen: Can Com-
mercially Oriented Agencies be Ex-
Pected to Behave Ethically?

525 Can commercially oriented agencies that must return
profits to the Government be expected 'to behave with integri-
ty and ethically when it may cost them money?®® There are
some who believe that it is unrealistic to expect the same high
standards of behaviour from government businesses as are

23 IEA, Submission, p. 8841 (Vol, 2 of Submissions).
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expected from the core public service. Nevertheless, the PSU
asserted that:

.. it is in the national interest that the Commonwealth
commercial agencies be required to behave, as they current-
ly are, with integrity and ethically even if it does cost them
money in the short term*

The Public Interest Advocacy Centre agreed that government
businesses should conduct their affairs in an exemplary
manner:

GBEs should be expected to carry on business in a way that
sets a good example to private sector businesses. Examples
include achieving better than required health and safety
and environmental standards, equal opportunity provisions,
employee rights, workplace industrial democracy, engaging
in public and customer consultation, and providing world
best practice in service delivery.®

526 The ANAO also believed that ‘it should go without
saying that the public sector should always retain the highest
standards of integrity and probity'?S It saw a role for the
public sector in, not only setting a good example, but also
keeping the market honest and not letting the market dictate
the terms of its involvement.

527 The Committee reiterates its view, as expressed in its
report on the social responsibilities of statutory authorities and
GBEs, that 'the behaviour of government entities should be of
the highest standard'?” These high standards will only be
maintained if the accountability requirements applying to
government businesses are appropriate, as is discussed in the
next chapter.

24 PSU, Submission, p. 81276 (Vol. 3 of Submissions).

25 Public Interest Advocacy Centre, Submission, p. S2132 (Vol. 6 of Submissions).
26 ANAO, Transcript, p. 95 (Canberra, 8 November 1993).

27 Joint Committee of Public Accounts, Social Responsibilities of C: wealth

Statutory Authorities and Government Business Enterprises, Report 315, AGPS,
Canberra, April 1992, p. xi.
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FINANCIAL MATTERS

Introduction

6.1  The financial, regulatory and accountability arrange-
ments that apply to a business are significant influences on the
way it is managed. If the Government is to obtain the most
efficient and effective operation possible for its businesses, it
is important that the arrangements put in place are appropri-
ate. This chapter explores the financial arrangements that
apply to the Commonwealth's businesses.

62  With the introduction of a more commereial approach
to the supply of goods and services by the Government, many
of the arrangements characteristic of private sector businesses
have been adopted. Government businesses are typically
required to:

. make a return to the Government on the public's
investment in the assets of the business; and
. pay income, State or other taxes, or a levy in lieu of

such charges,

The Government may also make clear that it will not guaran-
tee a business should it get into financial difficulties. However,
because government businesses differ in a number of ways
from private sector businesses, it has proved difficult in some
cases to make a direct translation to the public sector of
financial arrangements and processes suitable for the private
sector.

6.3  This chapter begins with a brief description of the
financial policy frameworks that have been established for the
operation of government businesses. It then deals with the
experience that has been gained in the course of
commercialisation's introduction and explores, in particular:
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. asset valuation;

. target rates of return;
. dividends;

. pricing; and

. capital structure.

The chapter ends with a discussion of how the financial
operations of government businesses are monitored.

64 The Committee was assisted in its examination of the
financial aspects of government business operations by
consultants from Fay Richwhite Merchant Bankers, led by Dr
P Dodd. Dr Dodd's team prepared a background paper for the
Committee, part of which is reproduced at Appendix VIII.
Readers are referred to this paper for additional explanation
of the topics covered.

Financial Policy for Commonwealth
Government Businesses

Government Business Enterprises

65 The key financial elements of the Government's
policy are set out in the Accountability and Ministerial
Oversight Arrangements. They comprise the following require-
ments.

° Ministers are to set a clear mandate and objectives
for each gbvernment business enterprise (GBE),
influence strategic directions proposed by boards with
regard to the assessment of shareholder risk, agree
financial targets and dividend policy, and approve
borrowing limits subject to Loan Council processes.

. Community service obligations (CSOs) are to be
specified with an objective for the GBE to meet these
at minimum cost, and new CSOs are to be financed
from the Budget.
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] Financial targets should be set so that GBEs are
required to earn commercial returns sufficient to at
least justify long-term retention of assets in the
business, and to pay commercial dividends from those
returns.

° As a minimum, GBEs should earn, over time, a rate
of return on assets equivalent to the long-term bond
rate plus an appropriate risk premium.

. Target rates of return are to be adjusted for unfund-
ed non-commercial activities, including CSOs.
. The mandate and capital structure of each GBE is to

be reviewed at intervals, usually every five years, to
ensure that they are consistent with expected per-
formance.

. In addition to annual reports, GBEs will provide six
monthly reports (or quarterly if agreed) to the
responsible Minister, who will copy it to the Minister
for Finance.

. Dividends should be based on a fixed percentage of
profit after abnormal items and after tax, with:

the benchmark payout ratio being 50%; and
attention being given to the effect of the payout
on the GBE's operations, capital structure and
requirements for capital. Dividends are payable
in two instalments, interim and final.!

6.6 In addition to these general requirements, financial
policies for individual GBEs may be prescribed in the GBE's
enabling legislation or in documents such as corporate plans.

Business Units

6.7  The financial arrangements for business units are less
well formalised and tend to be specific to each department.
This situation is less than ideal. However, the Committee
understands that the financial arrangements for business units
will be covered in some detail in the practical guide to commer-
cialisation which the Department of Finance (Finance) is

1 Accountability and Ministerial Oversight Arr ts for C wealth
Governnient Business Enterprises, May 1993, pp. 1, 2, 5, Attachment A.
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preparing. This is a useful initiative and, as recommended in
Chapter 2, the guide should be issued as promptly as possible.

Asset Valuation

68  The purpose of asset valuation is to provide
information to stakeholders in the business, such as sharehold-
ers, lenders and management. Assets can be valued by a
variety of methodologies, the choice of which depends on the
purpose for which the valuation is being carried out. It is
important to note that the different valuation methods may
produce different values for the same asset. This means that
there is no one 'true' value for the asset. Furthermore, the
value of assets can change significantly over time. These two
points were well illustrated by the valuation of the assets of
ANL Ltd at $158m in December 1993, compared with its
valuation for sale as a going concern in mid 1994 at between
minus $75m and minus $118m.2

69 Professor T Parry, the Chairman of the Government
Pricing Tribunal of New South Wales, expressed the view inan
informal meeting with the Committee, that valuing assets is a
very difficult exercise. It is more difficult in the public sector
than in the private sector because of the nature of the assets
concerned and the lack of active capital market trading to
provide timely estimates of market value.

610 The Industry Commission has concluded, on the basis
of a survey of State and Commonwealth business enterprises,
that most of them have undervalued their assets.®> However,
in the context of the debate over the privatisation of the
Federal Airports Corporation's (FAC) airports, the possibility
that some of the airports had been overvalued was raised. Of
the 22 airports owned by the FAC, only seven ran at a profit,
although almost all of them were cash flow positive. It was
suggested that this situation arose from their having been
assigned inappropriately high values. For example, the

2 The Auditor-General, Project Audit, ANL, Valuation Issues, Audit Report No.11, 1994-
95, AGPS, Canberra, 1994, p. 12

3  Industry Commission, Transcript, p. 733 (Canberra, 4 February 1994).
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Bankstown Airport Chamber of Commerce drew attention to
the fact that Cambridge Airport in Tasmania, which had been
valued at $3.8m, sold for $900 000.4 The Australian Aviation
Industry Association made a similar general point.?

6.11 The value assigned to the assets of a government
business is significant in establishing a rate of return target
for the business and as a basis for regulating monopoly prices
and assessing performance. The Committee believes that the
guidelines on asset valuation developed by the Steering
Committee on National Performance Monitoring of
Government Trading Enterprises (GTEs) will assist in the
development of generally accepted accounting principles by the
accounting profession.

Target Rates of Return

6.12 The Committee believes it is reasonable that the
taxpayer should be compensated for the funds that are tied up
in a business and for the consequent exposure to risk that is
associated with commercial activities. It is also reasonable that.
government businesses should be expected to earn a rate of
return on assets commensurate with that achieved by firms in
the private sector that have similar risk characteristics. The
Accountability and Ministerial Oversight Arrangements recog-
nise this principle in stating that GBEs are to achieve over
time economic rates of return on assets for their commercial
operations equivalent to the long term bond rate plus an
appropriate margin for risk'.

6.13 Inevidence to the Inquiry, the Civil Aviation Authori-
ty (CAA) and the FAC both indicated that they had been
assigned rate of return targets of 7.5% before interest and tax;
the Defence Housing Authority indicated that it had set itself

4  Bankstown Airport Chamber of Commerce, Transcript, p. 1658 (Sydney, 20 May
1994).

5  Australian Aviation Industry Association, Transcript, p. 1189 (Melbourne, 19 May
1994),

6 4 bility and Ministerial Oversight Arrang ts for Cc wealth
Government Business Enterprises, May 1993, p. 2.
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a target of 5%.” In a letter to the Committee, the Treasury
indicated that it now supported the use of economic rate of
return targets, because they allow for changes in both oper-
ational performance and asset values, and so give a more
meaningful indicator of shareholder returns and risk over time
than do cash-based accounting measures.? The CAA indicated
that it would be moving to an economic rate of return target
of 9% in 1994-95.°

6.14 Finance pointed out in a supplementary submission
to the Inquiry that:

Financial target setting across the whole range of GBEs
raises difficult methodological questions and issues.

. Methodologies are being further refined and
developed and a working group of the Steering
Committee on National Performance Monitoring of
Government Trading Enterprises (NPM Committee,
a Commonwealth/State group) is also considering the
issue.

. Methodological questions being addressed include
determination of the appropriate level of financial
target to apply to particular GBEs and means of
measuring actual rates of return achieved. Finance
and other departments anticipate that, following the
completion of this work, consideration will be given
to reaching agreement with each GBE on financial
targets to be observed by them."®

6.15 At a public hearing, the Secretary of Finance expand-
ed on the type of problem being encountered:

... over the last couple of years there has been some work

7 CAA, Transcript, p. 1438 (Sydney, 20 May 1994); FAC, Transeript, p. 1871 (Canberra,
6 July 1994); Defence Housing Authority, Transcript, pp. 833-4 (Canb.ex:ra, 11 .
February 1994). The Defence Housing Authority will not pay tax or dividends until
1996.

8  The Treasury to Secretary, JCPA, Correspondence, 23 May 1994.

9 CAA, Transcript, p. 1438 (Sydney, 20 Muy 1994).

10 Finance, Submission, pp. 52232-3 (Vol. 7 of Submissions).
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done by technicians to try and produce an empirical
approximation that would allow some guidance to be given
about how to calculate an appropriate economic rate of
return. You need to be able to take into account what the
underlying return on a risk free asset should be, for
example, then you should be able to work out what the
appropriate adjustment for risk is for this class of business
as opposed to others. Conceptually that is a reasonably
simple kind of notion to get your hands on. To calculate it
in practice, though, the approach that has been adopted to
date has been to look at the return on equity and the
return on debt separately and to work to produce some
notion of a weighted average cost of capital. In the event it
has turned out that those measures are not insensitive to
the underlying corporate structure in a way which theoreti-
cally they should be. So at the level of theoretical nicety
there is still some methodological work to be done to try
and get better empirical approximations to what is a
reasonably simple concept.!!

6.16 Rate of return targets are an important element in
the incentive structure facing GBE management. This is
particularly the case for GBEs that are monopoly suppliers.
There are dangers, however, which the Industry Commission
alluded to in its 1992-93 annual report. For example, 'marrow
and rigid reliance on financial targets can undermine efficiency
and create problems for other industries if GBEs inappropri-
ately raise prices and/or reduce the quality of service to meet
targets'.'? Using non-financial performance indicators as well
and coupling financial targets with regulation can help to
expose these practices. Furthermore, for GBEs that operate in
competitive markets, a rigid reliance on financial targets is
inappropriate; the focus on financial targets should be secon-
dary to efficient pricing practices.!3

6.17 The Industry Commission also urged caution when
using rate of return results to judge the performance of a
GBE; care needs to be taken in the interpretation placed on

11 Finance, Transcript, p. 2392 (Canberra, 17 October 1994).
12 Industry Commission, Annual Report 1992-93, AGPS, Canberra, p. 171.

13 ibid, p. 179.
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the results obtained. If the target rate of return is not met, it
may signal the need for a change of management or strategy.
On the other hand, it may reflect such factors as the general
economic condition in the country or past bad investment
decisions.™

6.18 While the long term financial objective for GBEs is to
achieve a commercial rate of return, the Government's policy
provides that a Jower rate of return may be established as an
alternative to budget funding of CSOs. This approach is a
practical response to the complexity of estimating costs where
the CSO is an integral part of the total operations of the GBE.
It does, however, make the assessment of performance more
difficult than when CSOs are budget-funded.

6.19 The discussion in this section has concentrated on the
arrangements for GBEs. However, the Committee notes that
some business units in the Department of Administrative
Services (DAS) and the Attorney-General's Department
(Attorney-General's) are also expected to eventually make an
appropriate return to the Government on the taxpayers'
investment in them. Finance informed the Committee that:

No specific, single rate of return has been set for all
business units. The types of financial targets which might
be applied to departmental business units may differ from
those applying to GBEs.*®

Using economic rate of return targets, such as those that are
being developed for GBEs, may not be appropriate for business
units because some of them do not have large holdings of non-
current assets or they receive significant revenue from the
Budget. In these circumstances, other performance indicators
are developed.

14 ibid, p. 177.

15 Finance, Submission, p. 82416 (Vol. 7 of Submissions).
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Dividends

6.20 Dividends, together with interest payments and
taxation, are among the financial distributions made by
government businesses to the Government. These payments
simulate the market disciplines to which private sector firms
are exposed, and put pressure on the businesses to perform
efficiently.

6.21 As Finance pointed out in a supplementary submis-
sion to the Inquiry, the median dividend distribution in recent
years among private sector firms 'has tended to be not less
than 50% of profits'.!® The Government has opted to model
its dividend requirements on private sector performance.

The government has adopted a benchmark dividend payout
ratio of 50% of profits after abnormals and after income
tax. This ratio reflects information about the preference for
dividends in the private sector, recognition that dividend
payments allow the Government to routinely exercise judge-
ment about which use of these funds best advances the
Interests of the community, and recognition that profit
retention represents an important source of additional
equity capital for wholly owned GBEs.\

6.22 The principles used to determine the payment of
dividends by GBEs are set out in the Accountability and Minis-
terial Oversight Arrangements. In broad terms the principles
provide that, when drawing up a corporate plan for the next
financial year, a dividend policy is to be agreed between the
board of a GBE and the responsible Minister, in consultation
with the Minister for Finance. Although the dividend payout
ratio is normally 50% of profits after abnormals and tax, the
principles allow for some variation in the ratio.

The dividend payout in any given year should recognise its
effect on a GBE's operations, the GBE's capital structure
and its ability to internally finance capital requirements in
a commercial fashion in the light of the investment oppor-

16 ibid,, p. 52281.

17 ibid,, p. 52282.

tunities available to it and any special capital requirements
to be met by the GBE, Loan Council borrowing limits, and
performance of the GBE."®

Dividend payments are made twice a year, and are expected to
be consistent with the policy agreed at the start of the year.

6.23 Fully commercialised business units within depart-
ments of state are also required to make dividend payments to
the Government.!? In November 1993, DAS indicated that it
would pay $18m in dividends for its business units in 19923-94,
comprising the dividend for 1992-93 and a provisional dividend
for 1993-94. According to DAS, this figure was reached by
discussion and negotiation between DAS and Finance, during
which 'the Department of Finance keeps a lot of pressure on
us to ensure that those dividends are as high as is

reasonable'.?

624 There has been concern in some quarters that
governments in Australia are reaping excessive profits from
their businesses by setting the dividends too high. In its review
of dividend payments by Australian GTEs, the Industry
Commission pointed out that the dividends paid by the major
Commonwealth GBEs were generally lower than those paid by
State GTEs. They were also substantially below those paid in
the private sector, although they had increased from 18% of
earnings after interest and tax in 1989-90 to 43% in 1991-
922

6.25 ‘The Industry Commission concluded that:

Generally, we are finding that GBEs are not declaring
excessive dividends or making excessive profits. In fact, we
are finding the reverse. We are finding that the dividends
are not high enough and that in many cases, because assets
have often been undervalued, insufficient attention has

18 Accountability and Ministerial Oversight Arrang ts for C wealth
Government Business Enterprises, May 1993, Attachment A.

19 Finance, Submission, p. $2416 (Vol. 7 of Submissions).
20 DAS, Transcript, p. 283 (Canberra, 8 November 1993).

21 Industry Commission, op. cit., pp. 187-80.
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been given to the amount of dividends that ought to be
paid.??

6.26 Nevertheless, as the Commission conceded, 'there is
the ever-present possibility that short-term considerations such
as impending budgetary constraints may lead governments to
require excessive dividend payments'®® The Committee
believes that the introduction of competition to the markets in
which GBEs operate, and the implementation of the recom-
mendations of the Hilmer Report will help to prevent the use
of GBEs as 'milch cows'.

6.27 Dividend payoutratios for the Commonwealth's major
GBEs in the last four financial years are shown in Table 6.1.

Pricing
Overview

628 1t is important that appropriate price levels and
structures are used by government businesses for the goods
and services that they provide. Incorrect prices can have a
major impact on service demand and capacity requirements.
For example, underpricing of services may result in too high
a level of consumption of those services which, in turn, may
require higher than optimal levels of investment. The result is
a misallocation of resources away from the production of
higher valued services in favour of the incorrectly priced
services. For example, the Second Sydney Airport Coalition
argued that the FAC's network pricing policy distorted the
costs of providing services at different airports, which might
have influenced past investment decisions.?*

Dividend payout ratios for the major Commonwealth GBEs, 1990-91 to 1993-94

Table 6.1

Dividend payout ratio

Government Business Enterprises

1991-92 1992-93 1993-94
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Australian National Railways Commission

Australian Maritime Safety Agency
Australia Post

Australian National Line
Federal Airports Corporation

Civil Aviation Authority
Telstra Corporation Ltd

after tax and abnormals for the financial year.

The ratio is expressed in terms of dividend/operating profit
# As required under the Accountability and Ministerial Oversight Arrangements for

.

Commonwealth Government

Business Enterprises, May 1993. ) o _
x This ratio is unusually high due to a large abnormal item. Adjusting for this,

the ratio becomes 38%.

Finance, Submission, p. S2417 (Vol. 7 of Submissions).

Source:
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23 Industry Commission, Annual Report 1992-93, AGPS, Canberra, p. 184,

24  Second Sydney Airport Coalition, Submission, p. $1970 (Vol. 5 of Submissions).
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6.30 Where competition exists, the Prices charged by
government businesses are under pressure from the market,
particularly when there are policies in place to achieve
commercial rates of return under conditions of competitive
neutrality, In the absence of competition, however, some form
of price regulation is necessar ; this topic is discussed briefly
In a later section of this chapter.

tions, Finance has provided guidance to agencies on the costing
and pricing of commerecial activities,? The Committee under.
stands that additiona) information will be available on thege
topics in the bractical guide to tommercialisation, which is
currently in draft form,

6.32 The Prices Surveillance Authority (PSA) too has
produced pricing guidelines, 26 But, in evidence to the Com-
mittee the PSA commented that 'there hasbeen relatively little

—_—

25 Finance, Guidelines for Costing of Government Activities, AGPS, Canberra, J uly 1991;
Running Costs Handbook, September 1992,

26 PSA, Guidelineg for Pricing Restraint, August 1987,
27 PSA, Transeript, p. 657 (Canberra, 4 February 1994),

28 PSA, Discuggion Paper on Pricing Guidelines for Efficiency and Fajrness, March 1894.
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6.33 In Chapter 4, the Committee noted that the costing
of CSOs was a very complex and time consuming activity.
Even with less complex costing tasks, problems appear to exist,
For example, the Trade Practices Commission (TPC) reported
to the Committee that, in the course of investigating anti-
competitive conduct, it had found that:

..[GBEs] have really no idea how to cost. The general
feeling was that they were left up in the air by Finance and
they have not been given sufficient guidelines,®

In addition, the TPC had found it 'almost impossible' to

ascertain the details of GBES' costings. It commented that 'we
could not work out the costing, and nor could they' 3

Conclusion

6.3¢ Evidence from the PSA, TPC and the Industry
Commission indicates that costing and pricing activities still
present government businesses with significant problems, The
Committee believes that further guidance should be provided
to those government agencies which cost and price the goods
and services they provide.

6.35 Recommendation 21

The Department of Finance should coordinate a review of
the costing and pricing techniques used by government
businesses with a view to providing comprehensive guid-
ance on best practice in the costing and pricing of
sovernment produced goods and services,

Introducing Efficient Pricing

6.36 The Committee noted that, when efficient pricing is
introduced to government businesses for the first time, it
affects both the level and structure of prices and can result in

29 TPC, Transeript, p. 748 (Canberra, 4 February 1994),

30 ibid,, p. 749,
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substantial price increases. This happened for general aviation
operators when the FAC was first established, and more
recently for the trading community that uses the services of
the Australian Quarantine and Inspection Service (AQIS).3!

637 Situations like this require careful management to
ensure that customers have time to adjust to the new regime.
For example, as the Industry Commission pointed out, it is
important that the need to raise prices is counteracted by the
improvements in productivity.

You almost have to have a few things going hand-in-hand
. You have to have a revaluation of assets, appropriate
dividend policies and, at the same time, substantial pres-
sure on the GBEs to increase their performance. In that
way, you will get a bit of a balance and it will not filter
through to the economy as a very substantial increase in
the prices of goods and services.?

In addition, it would be useful if the need to regulate the price
increases that flow from efficient pricing were covered in the
advisory material provided to government businesses.

6.38 In the sections that follow, the Committee examines
a number of the pricing concerns raised in evidence to the
Inquiry. The specific issues are:

. claims of monopoly pricing;

. the practice of cross-subsidisation of prices, particu-
larly in relation to the network pricing policy of the
FAC; and

. price regulation and its adjuncts.

Allegations of unfair pricing practices by business units when
competing with the private sector are considered in Chapter 8,
in the context of a discussion about commercialisation.

31 Archerfield Airport Chamber of Commerce, Submission, p. $154 (Vol. 1 of Submis-
sions); General Aviation Association, Submission, p. S710 (Vol. 2 of Submissiona);
Australian Chamber of Shipping, Submission, p. $1795 (Vol. 5 of Submissions).

32 Industry Commission, Transcript, p. 733 (Canberra, 4 February 1994).
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Monopoly Pricing - the Federal Airports Corporation and Civil
Aviation Authority

6.39 The Committee heard much complaint about the
charging levels and structures of the FAC and CAA, particular-
ly from the general aviation industry. As the FAC observed, its
charges and pricing structure had been 'a matter of particular
criticism from people making submissions to this inquiry and
generally'.®® The tenor of the criticism is illustrated by a view
expressed by the Australian Aviation Industry Association
(AAIA):

The AAIA believes that the FAC and the CAA have not
reached their full potential as commercially competitive
GBEs because they have both a monopoly position and the
power to regulate the recovery of funds from industry. The
aviation industry does not have any choice about using the
FAC and CAA, and therefore there is little incentive for
these GBEs to be efficient or effective.’!

640 The FAC pointed out to the Committee that its Act
requires that the FAC's charges be reasonably related to cost
and not such as to amount to a tax.’® Other considerations
are also taken into account when the FAC's charges are set.
They include:

. the requirement that the FAC act commercially;

. the expectation that it will conform with accepted
international practice and convention;

. the requirement that the FAC meet financial targets
specified by the Government; and

. the requirement that the FAC pay tax at a rate of 70-
71%.%

641 In response to the criticism levelled against it, the
FAC pointed out that a comparison with overseas airports

33 FAC, Transcript, p. 1873 (Canberra, 6 July 1994).

®

AATA, Submission, p. S459 (Vol. 1 of Submissions).
35 FAC, Submission, p. 8602 (Vol. 2 of Submissions).

36 ibid., p. 8621. The high rate of taxation results from the FAC having been unable to
obtain deductions for depreciation on certain aviation assets constructed before 1992,
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showed that, not only were the FAC's aeronautical charges
among the lowest in the world, but its airports performed
better than other airports on other indicators as well.¥

A further measure of how successful the corporation has
been ... can be shown by the following facts. The basic
airport landing fee has been held steady at $5.72 per tonne
since April 1991. This means a decline in those charges in
real terms. On average, the increases in landing fees have
been kept below the CPI since 1 January 1987, On average,
the corporation's charges have not increased in real terms
since commencement, while at the same time more than $1
billion has been spent on capital works. Finally, it is
difficult to understand how accusations of abuse of monopo-
ly position can be sustained when our aeronautical charges
recover only 58 per cent of our aeronautical costs.>®

642 The FAC also claimed that market forces derived
from competition between terminals operated by the FAC,
Qantas and Ansett ensured that terminal charges were
competitive. Furthermore, comparison of charges for other
non-aeronautical activities with off-airport facilities showed
that the FAC's charges were fair and reasonable.?®

643 The PSA did not agree with all aspects of this
assessment. For example, its inquiry into the FAC's charges
showed that the FAC was earning very high returns from its
commercial leases, and had used an inappropriate basis of
comparison for its charges.i® As discussed in Chapter 7, the
Committee also heard much criticism of the FAC's poor record
of consultation with the industry in relation to the fixing of its
charges.

644 The CAA's Act has similar requirements to the FAC's.
Its charges must be related to cost and it has a limited capacity
to raise funds from taxes, as is discussed in greater detail in

37 ibid., pp. 8617-20.
38 FAC, Transcript, p. 1873 (Canberra, 6 July 1994).
39 FAC, Submission, pp. $644-645 (Vol. 2 of Submissions).

40 PSA, Transcript, p. 666 (Canberra, 4 February 1994).
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Chapter 2. The CAA has experienced very considerable
difficulty in developing a basis for charging for its monopoly
provision of aviation safety regulation.! It made several at-
tempts that were met with fierce opposition from the industry,
to establish an appropriate framework for charging. The
proposals put to the aviation industry included an aircraft
registration levy, annual licence fees and taxation measures.

645 The CAA put a new proposal to the industry in mid
1994%2 that comprised a mix of user charges, licence fees,
industry taxation and general taxation, which is shown in
Table 6.2. During a meeting with the Committee, the CAA
outlined its approach in producing the funding strategy shown
in the Table. It consisted of:

. allocating the costs of particular regulatory services
to a beneficiary which might be the general public,
the travelling public or an industry participant; and

. considering whether there would be financial and
safety implications of charging these beneficiaries on
the basis of costs allocated. Any charges that ap-
peared to undermine safety or the financial viability
of the beneficiary were rejected.

646 The Committee understands that the CAA has
consulted widely with the industry, reviewed its funding
strategy in light of the comments received, and advised the
Minister accordingly. The Government has yet to announce a
decision on this issue.

41 This occurred against a background of anger in the aviation industry that tl_xe
Government had changed its stand on the funding of aviation safety re.gulahon, and
had moved to a greater degree of cost recovery than was originally env1;saged. In 1984
an Independent Inquiry into Aviation Cost Recovery (the 'Bosch Report') had recom-
mended that the costs of implementing standards be fully cost recovered, but the
setting and enforcing of standards be funded by the Government. In 1986.the
Government had pted these recc dations, but changed its stand in 1990.

42 CAA, Funding Strategy: Aviation Safety Regulation, April 1994.
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647 The Committee has drawn some conclusions with
respect to monopoely pricing by GBEs.

. The criticism that has been levelled over the years at
the FAC and CAA with respect to their charging
regimes suggest that a much more considered ap-
proach was needed from the outset.

. A valuable way of reducing criticism and complaint is
to engage in genuine consultation although, even
with extensive consultation such as the CAA's,
reaching an acceptable result can be difficult.

Monopoly Pricing - Business Units

648 Monopoly pricing by business units was also brought
to the Committee's attention. The Chairman of the PSA
indicated to the Committee that he had received a number of
complaints about the Australian Government Publishing
Service (AGPS) and AQIS which he had investigated.®

649  AQIS is a monopoly provider of food inspection and
quarantine services. It is a regulatory authority, required by
law to carry out certain inspections and barrier operations, as
well as fulfilling international obligations and treaty require-
ments. AQIS is a business unit in the Department of Primary
Industries and Energy, and fully recovers all user-attributable
costs.

6.50 As indicated above, AQIS's charges have increased
substantially since full cost recovery was introduced, provoking
concern among the trading community that uses its ser-
vices.** The Australian Chamber of Shipping drew to the
Committee's attention a comparison of the costs of inspections

43 PSA, Transcript, p. 657 (Canberra, 4 February 1994).

44  Australian Chamber of Shipping, Submission, p. $1795 (Vol. 5 of Submissions).

carried out by AQIS and a private sector inspector; the latter
was very significantly cheaper.?® The Chamber of Shipping
called for transparency from AQIS with its pricing.*®

6.51 Inreporting on its inquiry into AGPS's pricing policy
for its publications, the PSA drew attention to several features
of AGPS's practices that undermined the efficient application
of the user pays philosophy, among them:

. insufficient budget supplementation to cover the cost
of CSOs;

. non competitive pricing for core publications, for
which its clients are tied; and

. cross-subsidisation between different classes of
publications.*?

652 The PSA recommended that the AGPS price its
publications on a commercial basis unless instructed by the
Government to do otherwise. Such instructions should be
clearly set out as CSOs and detailed in full. In addition, the
AGPS should be subject to regular PSA scrutiny for its tied
products or, alternatively, all its clients should be untied.*®
The Government broadly endorsed the PSA's recommenda-
tions, and undertock to introduce a more equitable user-pays
pricing formula to eliminate cross-subsidies between publica-
tions and improve the delivery of AGPS's CSOs.*?

653 A significant challenge for many commercialising
agencies has been the installation of appropriate systems to
adequately capture their costs, as well as provide efficient
billing and debt management. AGPS, the Legal Practice and
AQIS are examples of business units that experienced problems

45 Australian Chamber of Shipping, Submission, p. $2044 (Vol. 6 of Submissions).
46 Australian Chamber of Shipping, Submission, p. $1796 (Vol. 5 of Submissions).

47 PSA, Inquiry into the Publications Pricing Policy of the Australian Government
Publishing Policy, D ber 1992, pp. xili-xv.

48 ibid,, pp. xv-xvi.

49 Joint statement by the Minister for Administrative Services and the Assistant
Treasurer, 18 January 1995.
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in this respect.”* DASFLEET told the Committee that its
biggest problem had been changing its financial system and
valuing its assets.”! Sorting out such problems takes time and
impinges on financial performance. For example, in his 1992
audit report on AQIS, the Auditor-General concluded that:

. AQIS's charging and cost recovery procedures do not
enable it to meet the commercial expectations of
Government and industry;

. past cost recovery targets required by Government
have not been met; and
. the charges set by AQIS for its services are not based

on a comprehensive costing of those services.’

In its review of Auditor-General's reports tabled in March
1994, the Committee commended AQIS on its response to the
Auditor-General's recommendations, which were aimed at
improving AQIS's performance.®

Cross-Subsidisation

6.5¢ Cross-subsidisation has been a major issue for the
FAC, which cross-subsidises between airports and between the
aeronautical and non-aeronautical sides of its business. The
FAC defended these practices in terms of cross-subsidy
between airports being Government policy, and cross-subsidy
between aeronautical and non-aeronautical activities being an
internationally accepted practice which is recommended by the
International Civil Aviation Organisation.* It also pointed
out the benefits of running its airports as a network.

50 Attorney-General's, Submission, p. $1151 (Vol. 3 of Submissions); the Auditor-General,
Efficiency Audit, Department of Primary Industries and Energy, Australian -
tine Inspection Service, Quarantine Division, Audit Report No. 35 1991-92, AGPS,
Canberra, 1992, p. xv; PSA, Inquiry into the Publications Pricing Policy of the
Australian Government Publishing Service, AGPS, Canberra, 1992, p. 82,

51 DAS, Transcript, p. 450 (Canberra, 31 January 1994),
52 The Auditor-General, op. cit., p. ix.

53 Joint Committee of Public Accounts, Review of Auditor-General's Reports May 1991-
September 1992, Report 330, AGPS, Canberra, March 1994, p. 92.

54 FAC, Transcript, p. 1874 (Canberra, 6 July 1994).
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The network-based approach enables the achievement of
Government policy with the pooling of administration,
information, and operational costs and the cost efficiencies
of simplified uniform pricing policies.

The network-based approach enables the financing of lumpy
investments to be shared among the revenues of network
members. Given the capital intensive nature of airports, it
is extremely doubtful whether any airport could individual-
ly fund major developments as effectively as the FAC
can.®®

6.55 The larger airlines and the PSA have criticised the
FAC's approach to charging and recommended that charges be
more closely aligned to costs in the interests of efficiency.?®
(However, smaller, regional operators, such as the Regional
Airlines Association of Australia, supported continuing cross-
subsidisation.’”) The PSA questioned whether there was in
fact a Government policy of cross-subsidisation for the FAC's
airports.®® It suggested that, if certain airports needed a
subsidy to remain operational, this should have been formally
recognised as a CSO for the FAC.” The FAC is now moving
towards a charging regime that is more cost and location
specific. It reported to the Committee that it had:

. significantly improved the economic efficiency of our
pricing and will continue to do so. This improvement has
been achieved by a number of reforms, which include more
closely matching charges to services provided, the introduc-
tion of a general aviation infrastructure tariff and the
introduction of peak period pricing at Sydney airport.®®

55 FAC, Submission, p. 8620 (Vol. 2 of Submissions).

56 Ansett Australia, Submission, p. $451 (Vol. 1 of Submissions); PSA, Inquiry into the

Aer tical and Non-A tical Charges of the Federal Airports Corporation, .
August 1993, pp. xvi-xvii; Singapore Airlines, Submission, p. 8417 (Vol. 1 of Submis-
sions),

57 AAIA, Transcript, p. 1200 (Melbourne, 19 May 1994).
58 PSA, Submission, pp. S1738-9 (Vol. 4 of Submissions).
59 PSA, Transcript, p. 664 (Canberra, 4 February 1994).

60 FAC, Transcript, p. 1874 (Canberra, 6 July 1994).
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6.56 The Committee noted that, when the Committee was
gathering evidence for the Inquiry, the CAA also employed a
network pricing policy in setting its charges. This, however,
appeared not to be contentious as none of the witnesses to the
Inquiry commented adversely on it. The CAA is also moving to
more closely relate its charges to its costs.

6.57 The suspicion of cross-subsidisation was mentioned
by several competitors of DAS's business units in the context
of their complaints about unfair pricing. It was alleged that
certain DAS businesses were cross-subsidising their chargeable
work from funds received to meet their CSOs and public
interest responsibilities. This issue is discussed further in
Chapter 8.

6.58 The Committee believes that it is generally inappro-
priate for government businesses to cross-subsidise between
the different elements of the business, particularly if the
elements receiving the subsidy can be characterised as a CSO.
If certain business elements require a subsidy to remain
operational, they should be formally recognised and funded as
CSOs.

Monitoring Prices

6.59 There are various formal mechanisms, and some
informal consultative mechanisms, in place to monitor and
comment upon the prices set by government businesses.

6.60 Under the Accountability and Ministerial Oversight
Arrangements, corporate plans must contain information about
price control arrangements and service quality targets. The
Trade Practices Act applies to GBEs and declarations under
the Prices Surveillance Act have placed some GBEs under
regular scrutiny. The pricing regimes of the two telecommuni-
cations carriers are monitored by AUSTEL.

6.61 The Committee noted, in relation to DAS business
units, that the Minister for Administrative Services has a
special role in relation to any pricing disputes. Under DAS's
Principles for the Operation of Services to Government

PUBLIC BUSINESS iN THE PUBLIC INTEREST

Agencies, pricing disputes between a DAS business unit and its
clients are referred to the Minister if the two parties cannot
resolve their differences. The PSA recommended to the
Government that, if the tying of AGPS's clients was to be
continued, AGPS's prices should be subject to external scru-
tiny, for example, by the PSA. The PSA has also received a
legal opinion in relation to AQIS that its Act covers a body like
AQIS.®

662 In addition, the enabling legislation of monopoly
GBEs, such as the FAC and the CAA, requires that they
consult with their customers. This provides another means by
which pricing practices can be exposed to public serutiny. The
mode of operation of the consultative system and an assess-
ment of how effectively it is working is provided in Chapter 7.

663 Consultative arrangements have also been set up for
business units. For example, Australian Protective Services
negotiates its prices and annual budgets with its customers.®
DASFLEET, whose customers are tied to it, described the
consultative mechanisms with which it is involved. It told the
Committee that the Government had:

... established, under the chairmanship of the Department
of Finance, a forum which includes Finance and a number
of our major customers. The forum reviews our perform-
ance and our pricing to make sure that the monopoly
position of DASFLEET is not abused. It has also agreed
that annually there will be an independent audit of
DASFLEET's performance, efficiency and effectiveness.5®

6.6¢ On a more general level, the Report of the National
Competition Policy Review (the Hilmer Report) made a
number of recommendations that, if implemented, would alter
considerably the surveillance regime applying to government
businesses.® For example, it recommended that Australian

61 PSA, Transcript, pp. 670-1 (Canberra, 4 February 1994).
62 Attorney-General's, Submission, p. $2377, (Vol. 7 of Submissions).
63 DAS, Transcript, pp. 445-6 (Canberra, 31 January 1994).

64 National Competition Policy: Report by the Independent Committee of Inquiry, AGPS,
Canberra, August 1993.
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governments establish independent pricing bodies on the lines
of the New South Wales Government Pricing Tribunal. It also
recommended that a national oversight and monitoring regime
should operate by declaration of a designated Commonwealth
Minister, subject to certain limitations, such asno price control
power.

6.65 The Council of Australian Governments agreed to the
principles of the competition policy articulated in the Hilmer
Report at its meeting in February 1994. The practical aspects
of implementing the recommendations are now under consider-
ation and, together with the changes proposed by the PSA to
meet changing market circumstances, will have a significant
impact on the arrangements now in place for regulating prices.

Capital Structure
Government Business Enterprises

6.66 The capital structure of a business is the mix of debt
and equity used to fund it. The debt/equity ratios of the
Commonwealth's GBEs range widely, from 0% to 93%, as
shown in Table 6.3. In providing the information shown in the
Table, Finance commented on some of the factors that have
determined each GBE's ratio. Firstly, different considerations
applied to the trading and financial institution GBEs.

The capital structures of the GBEs which lend money (CBA
[Commonwealth Bank of Australia], AIDC [Australian
Industry Development Corporation] and EFIC [Export
Finance and Insurance Corporation]), typically differ from
those of trading GBEs, as the core revenue of the former is
derived from the margin earned above the cost of their
liabilities (retail deposits plus borrowings). Hence, banks
borrow to lend rather than to purchase assets. Their
gearing ratios will therefore differ markedly from trading
companies with the ratio being much higher. The capital
structures of insurance companies (EFIC and HLIC [Hous-
ing Loans Insurance Corporation]) will also differ from
trading companies as their revenue arises from their
premium income while their liabilities are mostly related to

claims or provisions for claims, rather than borrowings.
Hence it would not be necessary to maintain a standard
capital structure which has, as its central precept, the
ability to repay borrowings rather than provisioning against
risks.®

6.67 Secondly, the GBEs' capital structure reflected their
historical development.

The debt/equity ratio of each of the Commonwealth's GBEs
reflects the capital structure provided by the Government
at the time of the establishment of the GBE and subse-
quent events, in particular financial results from oper-
ations, dividend policies applied to the GBE, borrowings
and decisions taken to restructure the capital base of the
GBE and to the provision of additional equity.%®

668 The Accountability and Ministerial Oversight
Arrangements indicate that GBEs' capital structures should be
reviewed every five years.?” Such reviews take account of the
need to fund future investments and maintain a stable capital
structure. In addition, as GBEs are increasingly exposed to
competition, it is also important that a GBE's capital structure
is revised so as to remove any competitive disadvantage.
Finance reported that it was for this reason that the
Government decided in 1991 to convert $2b of its loans to
Telstra to equity over a period of five years.%

6.69 A similar situation was brought to the Committee's
attention by the Australian National Railways Commission
(AN). Its debt/equity ratio of 75% was markedly higher than
the less than 50% that characterised the ratios of comparable
companies listed on the Stock Exchange. AN pointed out that:

AN has to price services to compete with this sector with a
non commercial gearing ratio. A poor gearing ratio will

65 Finance, Submission, p. 2277 (Vol. 7 of Submissions).

66 Finance, Submission, p. 82272 (Vol. 7 of Submissions).

67 Accountability and Ministerial Oversight Arrang ts for Cc wealth
Government Business Enterprises, May 1993, p. 2.

68 Finance, Submission, p. $2276 (Vol. 7 of Submissions).
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1993-94

n/a

1992-93

59%

1991-92

63%

1990-91

41%

1989-90

13%

Year

Gearing Ratio

Source: Finance, Submission, p. $2279 (Vol. 7 of Submissions).

force AN to charge prices for services higher than our
competitors, causing it to be non-competitive or resulting in
an inefficient allocation of resources ...

Providing AN with an appropriate capital structure suitable
to its new role has been recognised by Government as an
issue which must be resolved and will be addressed in mid
1995. AN has submitted that such a review must result in
providing AN with a capital structure which is comparable
with its competitors in the private sector, particularly as
AN is expected to earn commercial returns similar to
publicly listed corporations to justify the Government's
continued investment in AN's assets.*

In 1993-94, the Government decided to increase its equity in
AN.

670 However, Finance made the point in one of its
submissions to the Inquiry that:

Debt/equity ratios vary significantly in the private sector
amongst firms in the same industry; hence it is difficult to
establish in any deterministic sense, by reference to the
private sector, what is an appropriate level of debt for a

GBE,

There are arguments for and against GBEs having high
debt/equity ratios. High levels of debt provide a more
certain return to lenders/investors and generally cause
boards to adopt more conservative approaches to expansion.
On the other hand high levels of debt reduce reported
profits and can increase the exposure of the profitability of
the enterprise to economic fluctuations.

Taken as a group, GBEs now borrow mainly from the
private sector, whereas in previous periods they have
borrowed significant amounts from the Commonwealth.
Returns to the Commonwealth from its investment in
GBEs now mainly take the form of dividends rather than
interest on borrowings. Hence dividends and interest are no

69 AN, Submission, p. §2026 (Vol. 5 of Submissions).
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longer alternatives from the point of view of the return to
the Commonwealth Budget.

... Judgements about the appropriate capital structure for
2 GBE are made on a case-by-case basis and take into
account all relevant financial and operational factors and

the £ortf01io preferences of the Government as the inves-
tor.

6.71 In addition to the considerations discussed above, the
suitability of a GBE's capital structure can also be judged in
relation to the criteria used by international credit rating
agencies to assess business performance.

Business Units

6.72 Business units in departments of state are not able to
borrow in their own right because they do not have an
existence separate from the Commonwealth. Those business
units which are considered to be fully commercialised are
assigned a notional capital structure, so that they are operat-

ing %?der the same conditions as their private sector competi-
tors.

Monitoring Financial Arrangements
Government Business Enterprises

6.73 As described earlier in this éhapter, the Accountabili-
ty and Ministerial Oversight Arrangements require GBE
boards to prepare annual corporate plans (including business
plans, financial targets and projections), to provide annual
performance reports and, in addition, to provide six monthly
reports (or quarterly if agreed) to the responsible Minister.
The reports detail progress against, or changes to, the corpo-
rate plan and include financial statements. The Arrangements

70 Finance, Submission, p. $2243 (Vol. 7 of Submissions).

71 Finance, Submission, pp. $1427, $1429 (Vol. 4 of Submissions).
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state that the responsible Minister shall provide copies of such
reports to the Minister for Finance.

6.74 Inasubmission to the Inquiry, Finance indicated that
these arrangements are designed to provide:

the opportunity for analysis of risk so that the
Government may be alerted to cases in which a GBE is
placing the Government's shareholding at undue risk, or at
an increasing level of risk, or where they are creating an
unacceptable level of contingent liabilities on the entity.”

6.75 The Committee believes that these arrangements are
appropriate and notes that the Commonwealth Authorities and
Companies Bill provides for similar reporting requirements on
the financial performance of GBEs.

6.76 'The Committee also endorses those elements of the
Bill which require Commonwealth authorities and companies
to keep the responsible Minister informed of significant events
and transactions, and more generally to keep the responsible
Minister and the Minister for Finance informed of the opera-
tions of the company.”™

Business Units

6.77 There is less central monitoring of the financial
arrangements for business units than there is for GBEs. Some
departments have negotiated monitoring regimes which see the
provision of regular reports to Finance, others appear to have
purely internal arrangements.

6.78 The Committee notes, for example, that DAS business
units routinely provide copies of their business plans and
interim reports to Finance for scrutiny. Evidence presented to

72 Finance, Submission, p. $2245 (Vol. 7 of Submissions).

73 Seo Clauses 15, 16, 39 and 40 of the Commonwealth Authorities and Companies Bill
1994 and, for the Cc jttee's c« ts on these cL , see Joint Committee of
Public Accounts, An Advisory Report on the Fi ial M: t and A tabili.
ty Bill 1994, the Commonwealth Authorities and Companies Bill 1994 and the Auditor-
General Bill 1994, Report 331, AGPS, Canberra, September 1984, pp. 39-42.
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the Committee indicates that not all departments have such
routines. Yet the value of a central agency examining the plans
and projections of business units was highlighted by an
incident involving AUSCRIPT, one of the business units within
the Attorney-General's portfolio.

6.79 Finance reported to the Committee that, in December
1992, it had advised portfolio departments that 'the Minister
for Finance and the Attorney-General should be consulted in
advance on any proposals to establish or vary a direct
Commonwealth interest in a company.™ In spite of this
direction, Attorney-General's failed to consult Finance about
the setting up of a joint venture company involving
AUSCRIPT and a Singaporean company. The company was
incorporated in Singapore in March 1993, but Finance was not
notified of the company's incorporation until December 1993.
Copies of documentation relating to the company were not
forwarded to Finance until March 1994. Finance was therefore
unable to undertake a comprehensive risk assessment of the
proposed joint venture before it was established. In a submis-
sion to the Inquiry dated 17 November 1994, Finance indicated
that it was still ‘not yet satisfied that the Commonwealth has
not been exposed to undue risk through AUSCRIPT's joint
venture (AUSCRIPT (Asia) Pte Ltd) with a Singaporean
company'.” It appears to the Committee that, if regular
reports had been made to Finance, this type of situation would
not have arisen.

6.80 AUSCRIPT's joint venture with its Singaporean
partner is a small, low risk concern. It does, however, raise an
important issue in so far as the Government expects its own
agencies to maximise any opportunities available to them to
export their skills and services. The number of joint ventures
undertaken by departments can therefore be expected to
increase in coming years. The problems that may arise from
overseas joint ventures by departments of state was explained
by Finance with respect to AUSCRIPT.

74 Finance, Submission, p. $2246 (Vol. 7 of Submissions).

76 ibid,, p. 52289,

As AUSCRIPT is effectively a branch of the Attorney-
General's Department, it has no legal existence separate
from the Commonwealth. AUSCRIPT's shareholding in the
Singaporean joint venture may therefore be exposing the
Commonwealth to financial liabilities as well as political
risks given that the company is an independent, foreign
managed entity. Furthermore, it is unclear to what extent
the Iimited liability corporate structure of the joint venture
will protect the Commonwealth from financial damage.
Under some foreign jurisdictions, we understand that
AUSCRIPT (Asia) Pte Ltd could be considered to be
operating commercially as an arm of the Australian
Government and this could expose the Commonwealth to

legal action.™
Finance concluded that:

Public sector agencies involved in overseas joint ventures
need [to] show more than usual caution because, in the
event of losses, legal disputes with parties, etc, the very fact
of their being government agencies may result in political
or even diplomatic sensitivities. ...

Commonweslth entities need to be satisfied that any
overseas activities will not compromise their core responsi-
bilities, that they can limit any potential Commonwealth
liability and can meet any claims or losses that might
eventuate.”

681 While there is a particular need for care with
overseas joint ventures, care also needs to be exercised with
joint ventures within Australia. This is particularly the case as
such undertakings become more common as a means of
delivering public services and bringing innovations developed
in either sector to the market. Several departments are
involved in such ventures for example, the Departments of

76 ibid., p. 52289.

77 ibid., pp. S22834.
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Social Security and Employment, Education and Training.”®
The recent experience of organisations, such as CSIRO, with
expensive litigation associated with commercialisation of their
products draws attention to the difficulties that may arise.

682 The Committee notes that, although the
Commonwealth Authorities and Companies Bill contains
clauses that would:

° require Commonwealth authorities and their subsid-
iaries to notify their portfolio Ministers of proposals
to participate in, among other things, joint partner-
ships and joint ventures (s.15); and

. allow the Minister for Finance to require the direc-
tors of a Commonwealth authority to provide
information (s.16),

there is no comparable requirement in the Financial Manage-
ment and Accountability Bill to cover departmental joint
ventures.

6.83 The history of the AUSCRIPT joint venture is in
stark contrast to the good practice developed by DAS. To help
prevent problems from occurring with joint ventures, the
Committee believes that all departments operating business
units should adopt the practice of referring the business plans
of those units to Finance for comment.

684 Recommendation 22

All departments of state which operate business units
should, on a regular basis, submit the business plans of
those business units or other commercial activities to the
Department of Finance for comment.

78 For example, Department of Social Security, Submission, p. 81555, (Vol. 4 of Submis-
sions); N Hooper, PS exports its know-how', Business Review Weekly, 16 (42), 31
October 1994, p. 24.
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Conclusion

685 From its review of the financial arrangements that
apply to the Government's businesses, the Committee con-
cludes that much work has been done to provide an appropri-
ate framework. Nonetheless, there are still sizeable gaps that
need urgent attention. The Committee notes that efforts are
continuing in several areas:

. to establish appropriate methods of asset valuation
and institute their use for government businesses;

. to further develop the methodology for setting target
rates of return; and

. to implement the new arrangements for monitoring
pricing, particularly by monopoly businesses.

686 A core document setting out the broad parameters for
the operation of GBEs has been in existence for some years.
The arrangements for the Government's business units in
departments of state have yet to be formalised across portfolios
to the same extent. Finance has started the process of produc-
ing the necessary guidelines at both policy and practical levels.
The Committee has urged that this process be finished as soon
as possible. It should include the requirement that the business
plans of business units are monitored by Finance.

6.87 Pricing is a topic on which guidance is available but
is either insufficient or not adequately used. Ways of providing
more information in an appropriate form and encouraging its
use need to be found.
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ACCOUNTABILITY

Introduction

71  The Commonwealth's commercialised activities are
covered by the overall framework of accountability that applies
to all activities undertaken by Commonwealth bodies. In its
submission, Finance describes this framework thus:

... Ministers are accountable to Parliament for the activities
that are undertaken within their portfolios. Commonwealth
bodies are obliged to provide Ministers with sufficient
information to enable them to account to Parliament for
the performance of the programs for which they are
responsible.!

72  This view of the accountability of government
agencies represents the traditional, hierarchical mechanisms of
the Westminster system, in which accountability is seen to be
directed upwards. A wider view of accountability accommo-
dates 'a much more open and multidimensional process, with
sideways and downwards as well as upwards components'.
This wider accountability involves the clients of government
agencies and external review bodies such as the courts,
administrative appeals tribunals and the Ombudsman. As a
group of senior public servants pointed out in a recent publica-
tion, the traditional, hierarchical -relationships between
ministers and the agencies for which they are responsible, have
been complemented by other mechanisms.® This chapter
covers both the more traditional accountability mechanisms
and the newer ones.

1 Finance, Submission, p. 81437 (Vol. 4 of Submissions).

2 R Wettenhall, 'Corporatised bodies old and new: is parliament missing out?, Papers
on Parliament, no. 21, Dec. 1993, p. 73.

3 M t Advisory Board & Manag t Imp t Advisory C [P
A bility in the C¢ Ith Public Sector (No. 11), AGPS, Canberra, June
1993, p. 4.
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Accountability to the Parliament for
Business Units

Introduction

73  As parts of departments of state, business units are
generally subject to the same accountability requirements as
the departments of which they are part. Business units are
subject to the same level of ministerial oversight as other
programs within a department, to the same annual reporting
requirements, and to the same level of parliamentary scrutiny.
Specifically, business units are subject to:

. scrutiny by Senate Estimates and other parliamen-
tary committees;
. audit by the Auditor-General;

. review by the Ombudsman;

. Freedom of Information legislation;

. oversight by the Department of Finance (Finance);
and

. Cabinet and other government reviews of operations

and policies.

Business units may also be investigated by the Trade Practices
Commission and the Prices Surveillance Authority (PSA).*

74  However, the financial arrangements which have been
put in place to allow business units to operate commercially
have given rise to some special accountability arrangements.

Trust Accounts and Accountability

75 One distinguishing feature of business units is that
they operate from Group 2 Trust Accounts rather than from
the Consolidated Revenue Fund, as do departments of state.

Trust Accounts are a mechanism that allows business units to.

operate outside the system set up to administer budget
appropriations.

4 Department of Administrative Services, Submission, p. S342 (Vol. 1 of Submissions).
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76 In evidence to the Committee, Finance has argued
that the establishment of Group 2 Trust Accounts, while
allowing business units more flexibility in their financial
operations, does not undermine, but rather enhances, the
accountability of their operations. This is because:

. the establishment of Trust Accounts must be fully
Jjustified to the Minister for Finance;

. the scope and purpose of Trust Accounts must be
carefully defined; and

. a financial framework must be established that

includes financial and performance reporting, asset
management and funding arrangements.’

For example, the reasons that the Department of
Administrative Services (DAS) has established its Business
Services Trust Account are enumerated in both the purpose
clause for the Account and in the memorandum of understand-
ing with Finance, which also outlines the finanecial framework
for that Account.®

77 The Financial Management and Accountability
legislation that is currently before Parliament will replace the
existing Trust Accounts for commercial entities with compo-
nents of the Commercial Activities Fund. These components
will operate in much the same way as the existing Trust
Accounts, except that the determinations by which they are
established will be disallowable instruments.

Guidance on Accountability Issues

78  The Committee notes that Finance's discussion paper
on the policy framework for commercialisation covers the
following accountability issues:

. the business's relationship with its Minister, includ-
ing what matters he or she might be involved with,
as one of the owners' representatives;

5  Finance, Submission, pp. $1437-8 (Vol. 4 of Submissions).

6  DAS, Submission, pp. $366-71 (Vol. 1 of Submissions).
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. the Minister for Finance's involvement as the
Commonwealth's banker and financier in setting
dividend policies and expected returns on investment,
and monitoring commercial viability and borrowings;
and

. the need to tailor accountability arrangements to
match the risk characterising the commercialised
activity or the flexibility of the funding arrange-
ments.

The Committee understands that the practical guide to
commercialisation, which Finance is preparing, will also deal
with these issues.

79  To provide specific guidance to its business units DAS
has drawn up its own accountability framework. The frame-
work was derived from the policy guidelines for statutory
authorities and government business enterprises (GBEs) which
existed at the time. These guidelines were modified to reflect
DAS's status as a department of state, and strike 'a balance
between the Minister's formal accountability to the Parliament
for all DAS operations and the needs of DAS business manag-
ers for extensive devolution of authority".” Thus, the Minister
reviews and endorses annually the strategies and performance
targets of the business units, and receives regular reports
against these plans. The Minister for Finance also approves
the units' annual business plans, and receives quarterly and
annual financial reports on them.®

710 Another important element in the accountability of
DAS business units is that each business operates in accord-
ance with a charter which has received Cabinet approval.’
These charters contain a clear statement of the objectives of
each business and provide a basis for monitoring the perform-
ance of each business. A clear statement of business objectives
is not only an essential prerequisite for business success, but
is also an essential part of an effective accountability regime.

7  DAS, Submission, p. 3364 (Vol. 1 of Submissions).
8  ibid.; Finance, Submission, p. 31438 (Vol. 4 of Submissions).

9  DAS, Submission, p. S364 (Vol. 1 of Submissions).
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Agency Views

711 Finance claims that commercialised activities are
exposed to 'a greater degree of accountability for performance
than applies to the public service generally!, provided:

. the commercialised activities are subject to the
disciplines of the market;

. they are fully costed on an accrual basis;

. corporate and business plans are submitted to Minis-
ters for approval; and

. expenditure on budget-funded public interest activi-

ties is explicitly identified.!?

712 DAS agrees that its ‘commercialised activities are now
more accountable than they were prior to commercialisation',
as does the Attorney-General's Department (Attorney-
General's).!! They point to:

. the transparency of asset management resulting from
user charging, freedom of choice, accrual based
accounting and the use of Group 2 Trust Accounts;
and

. the clear identification and analysis of community
service obligations (CSOs) that has accompanied the
introduction of commercialisation.

7.13 The Secretary of Finance did, however, admit that
'maybe a trust account is a less transparent form [of ac-
countability] for the Parliament'.}? The Trust Accounts stand
to become more transparent to the Parliament than they have
been with the passage of the Financial Management and
Accountability Bill. The Bill will make these business units'
Trust Accounts into components of the Commercial Activities
Fund, the establishment of which will be disallowable by the
Parliament.

10 Finance, Submission, p. 81438 (Vol. 4 of Submissions). Finance is considering intro-
d.ucing the requirement that three-year rolling business plans be produced for commer-
cialised activities (Finance, Submission, p. $2416 (Vol. 7 of Submissions).

11 Attorney-General's, Submission, p. S1148 (Vol. 3 of Submissions); DAS, Submission,
p. 8342 (Vol. 1 of Submissions).

12 Finance, Transcript, p. 61 (Canberra, 8 November 1993).
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7.14 Furthermore, DAS has argued that its businesses are
subject to greater scrutiny than their private sector counter-
parts and other areas within the public sector. Private sector
firms, for example, can generally apply greater degrees of
commercial confidentiality to their operations and outcomes,
while public service departments operating under the tradition-
al cash based accounting systems are not required in all cases
to account for the full costs of their operations.!®

Conclusion

7.15 It appears to the Committee from its examination of
the accountability mechanisms applying to DAS business units
that the arrangements in place are adequate and effective.
However, there was sparse information available to the
Committee about the arrangements for other business units.
The Committee understands that Finance's practical guide to
commercialisation will cover this topic. It is unfortunate that
this guide was not available at an earlier stage. Recommenda-
tion (paragraph 2.72) puts pressure on Finance to issue the
guide as soon as possible.

7.16 There are some concerns, however, that the enhanced
accountability required of business units has its drawbacks.
Attorney-General's was concerned that:

... [the] duplication of exposure (i.e. through Program
Performance Statements and Senate Estimates, as well as
through the Annual Report and Financial Statements)
places Government commercial activities at a disadvantage
compared to private sector counterparts who are not
subjected to the same level of public scrutiny.**

717 The Committee appreciates the nature of the con-
cerns expressed by Attorney-General's, but believes that it
would be inappropriate to reduce the accountability obligations
for business units.

13 DAS, Submission, p. $343 (Vol. 1 of Submissions).

14  Attorney-General's, Submission, p. $1150 (Vol. 3 of Submissions).
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Accountability through the Minister
to the Parliament for Government
Business Enterprises

Introduction

718 An important theme in the reform of GBEs has been
clarifying the responsibilities of GBE management, boards and
the relevant Minister. The objective has been to give GBE
boards responsibility for the financial performance of the
business while retaining ministerial control at the strategic
level. Broadly, the Government's intention has been to involve
itself in business, not as a day to day manager, but.as an active
and interested shareholder.

719 At the same time as allowing GBE boards more
flexibility in their operations, the Government has sought to
make clear that a definite and clear chain of accountability
exists. The Government's Management Advisory Board (MAB)
and Management Improvement Advisory Committee (MIAC)
has described the claim in the following terms:

staff in GBEs are accountable to management, and
ultimately to the board through the chief executive
officer (CEO);

the CEQ, as the individual in charge of day-to-day
management, is accountable to the board;

individual board members (including the CEO), and
the board itself, are accountable to the relevant
portfolio minister for achievement of the corporate
plan and financial targets; and

the minister, on behalf of the Government, is ac-
countable to Parliament for the performance of GBEs
within his or her portfolio."®

15 MAB & MIAC op. cit., p. 18.
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720 The following sections consider in more detail the
general accountability framework for GBEs, and highlight
some issues requiring further attention.

General Accountability Framework

721 The accountability arrangements for GBEs are
currently defined in the Accountability and Ministerial
Oversight Arrangements, in the annual reporting guidelines
for statutory authorities, and in the enabling legislation,
articles of association or memoranda of understanding for
specific GBEs.

722 The main features of the Accountability and Minister-
ial Oversight Arrangements, were summarised by Finance as
follows.

. The responsible Minister sets a clear mandate and
objectives for each GBE and leaves the day-to-day
management of the GBE to the board.

° Boards develop business strategies and consult the
responsible Minister as appropriate before imple-
menting the strategies.

. GBEs produce annual corporate plans, which cover
three to five years ahead, and consult the responsible
Minister before finalising each plan.

. GBEs provide interim reports regularly (at least
every six months and for some GBEs every three
months) on progress against the corporate plan.

. GBEs are to work towards a financial target, includ-
ing a dividend policy usually agreed in the corporate
planning process.

. The responsible Minister is to consult the Minister
for Finance on GBE corporate plans and interim
reports and on all other major matters affecting GBE
accountability and performance.16

723 Theaccountability arrangements specified in enabling
legislation or memoranda of understanding typically require

16 Finance, Submission, p. S1439 (Vol. 4 of Submissions).
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GBE boards to make publicly available details of any directions
issued by the Minister and to provide information about
performance targets and achievements.

724 Another reporting and accountability mechanism is
provided by the Steering Committee on Performance Monitor-
ing of Government Trading Enterprises. This body, which was
set up after the Special Premiers' Conference in July 1991,
collects information on the basis of which GBE owners can
assess GBE performance and plan for their future. Similarly,
Finance provides an annual, confidential report to Cabinet on
the financial performance of all GBEs.

725 The Commonwealth Authorities and Companies
(CAQ) Bill 1994, which is currently before Parliament, draws
together into a single set of reporting and accountability
requirements the current requirements that are scattered
through numerous enabling Acts, company memoranda and
articles. Many of the clauses in the Bill impose on the exec-
utive officers of non-incorporated GBEs similar requirements
to those imposed on companies incorporated under Corpora-
tions Law.

The Corporate Plan

7.26 The corporate plan is the main plank of accountabili-
ty of a GBE board to the portfolio Minister. While it is not a
formal contract, it is a legal requirement dating from the 1987
reforms, that has been written into enabling legislation,
memoranda and articles of association or shareholders' agree-
ments.!” The Accountability and Ministerial Oversight Ar-
rangements issued in 1993 specify the contents of the plan.'®
The information provided in the plan is updated at least
annually and should include:

17 Finance, Submission, p. $2237 (Vol. 7 of Submissions).

18 Accountability and Ministerial Oversight Arrangements for Commonwealth
Government Business Enterprises, May 1993, pp. 3-4. Sections 17 and 41 of the CAC
Bill 1994, which is currently before the Parliament, contain almost identical require-
ments, and will replace existing requirements in the enabling legislation of existing
GBEs.
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. objectives, including ministerially agreed financial
targets;

. assumptions about the business environment;

. business strategies;

. investment and financing programs, including strat-
egies for managing financial exposure;

. financial projections;

. dividend policy;

. non-financial performance information;

. CSO details and costs, including strategies for man-
aging costs;

. review of performance against past plans and targets;

. analysis of critical factors most likely to affect

achievement of targets, or expose the GBE or its
shareholder to significant risk;

. pricing/service quality controls in the case of monopo-
ly provided services; and

. major human resources and industrial relations
strategies.

Boards are also responsible for keeping Ministers informed on
an ongoing basis of significant changes in the areas listed
above.

727 The corporate plan is confidential to Ministers and
their advisers and portfolio departments although, in some
cases such as Australia Post and the Federal Airports
Corporation (FAC), some details are contained in the annual
report.

Annual Reports

728 The main publicly available information about GBE
performance is contained in their annual reports which their
Ministers table in Parliament. In the 1987 guidelines for
statutory authorities and GBEs, these annual reports were
described as the 'centrepiece' of accountability for these
bodies.!?

19 Minister for Finance, Policy Guidelines for C Ith Statutory Authorities and
Government Business Enterprises, AGPS, Canberra, October 1987, p. 10.
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7.29  Annual reporting by statutory corporations is subject
to guidelines that were issued in 1982. In addition, if the
corporations are incorporated as companies, they are bound by
the requirements imposed by Corporations Law as well. As
ANL Ltd told the Committee:

Our accountability, primarily, is to the Companies Act. We
operate totally under the Companies Act and all of the
requirements of the public companies sections of the
Companies Act in terms of reporting, style of reporting,
nature of reporting, timeliness of reporting?®

Government Business Enterprises' Views of the Accountabilit Ly
Arrangements

730  Both private and public sector organisations com-
mented on the accountability regime that has been established
for GBEs. For example, Australia Post told the Committee that
the system of accountability checks that applies to it is
adequate and working effectively.?!

731 The Civil Aviation Authority (CAA), in its submission
to the Inquiry, welcomed the promulgation of the Accountabili-
ty and Ministerial Oversight Arrangements for 'the additional
guidance they provide to the Board and management of the
Authority'.?? The guidelines were described as ‘appropriate’ in
an academic review of Australian governments' accountability
regimes,? and the Public Sector Union (PSU), as it then was,
judged that they had some welcome features.* The
Australian National Audit Office (ANAO) described the
guidelines as providing 'some important initiatives in relation
to the monitoring of government business enterprises’.?

20 ANL, Transcript, p. 1744 (Sydney, 15 June 1994).
21 Australia Post, Transcript, p. 2283 (Canberra, 18 August 1994).
22 CAA, Submission, p. $542 (Vol. 2 of Submissions).

23 E Harman, 'Accountability and challenges for Australian governments', Australian
Journal of Political Science, Vol. 29(1), March 1994, p. 8.

24 PSU, Submission, p. S1272 (Vol. 3 of Submissions).

25 ANAO, Transcript, p. 109 (Canberra, 8 November 1994).

732 The FAC compared the accountability regime to
which it is subject with that applying to a private sector
business (Table 7.1). It commented that, 'whilst acknowledging
that accountability is desirable, the FAC notes that the burden
of existing accountability mechanisms is significant'.?® They
are certainly more onerous than those applying to the private
sector. During discussions with the Committee, the Director of
Corporate Services from the Australian National Railways
Commission (AN) indicated that AN regarded the accountabili-
ty and oversight arrangements as appropriate for a
government exercising its role as a shareholder of the business.
He did, however, express concern that the accountability
arrangements applying to government businesses such as AN
should not be more onerous than those applying to publicly
listed companies.?’” He believed that requirements imposed by
Corporations Law and listing under the Stock Exchange are
appropriate prudential controls.

Clients' Views of Accountability Arrangements for Government
Business Enterprises

7.83 Mr J V Kimpton, the Manager of Aviation Policy for
Ansett acknowledged that 'the Government as equity provider
and lender, and other lenders, should be provided with
sufficient information by the CAA and FAC to assess the state
of their investments'. Mr Kimpton commented further that
'there is no suggestion that these formal requirements are
inadequate; supplemented, as they no doubt are, from time to

time with informal updates and briefings'.?®

26 FAC, Submission, p. $656 (Vol. 2 of Submissions).
27 See also AN, Submission, pp. $2025A-26 (Vol. 5 of Submissions).

28 Ansett, Submission, p. $456 (Vol. 1 of Submissions).
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